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HOW TO USE THE CODE 


AN EXPLANATORY STATEMENT 


The revised codes of Montana of 1985 (cited by the abbreviations ‘‘R. C. 
M. 1935’’) have been compiled by commissioners appointed by the supreme 
eourt of Montana under the authority of chapter 89, laws of 1933, and 
chapter 13, laws of 1935, sections 5531.1 to 5531.10 of the codes. (See the 
commissioners’ certificate, following this explanatory statement.) A brief 
outline will explain the general plan of the work. 


1. CONTENTS AND ARRANGEMENT: These codes are a compilation 
of existing legislation to and including the acts of the twenty-fourth legis- 
lative assembly of 1935, excluding local and special laws, appropriation acts, 
resolutions, titles, and enacting and repealing clauses. The revised codes of 
1921 have been brought up to date; repealed sections (and local and special 
laws) have been dropped and new or amended statutes have been added. The 
four codes (political, civil, civil procedure, and eriminal) have been pre- 
served in substantially the form in which they have existed since the revision 
of 1895. The political code, however, has been printed in two volumes for 
convenience in handling so that the entire codes now comprise five instead 
of four volumes. 


2. NUMBERING: Upon-:-urgent solicitation of the bar of Montana, the 
numbering of the 1921 code has been retained even though to do so entailed 
difficulty because of the necessity of inserting the numerous new laws enacted 
by the legislative assembly since 1921. The new laws have been inserted 
and numbered by the use of a decimal system. There are two obvious ad- 
vantages to this arrangement: First, the bench and bar are familiar with 
the old numbers after constant usage; and second, the decisions of the 
courts during the past decade and a half have referred to the code sections 
as numbered in the 1921 code and consequently any change would be con- 
fusing. 


A brief explanation of the decimal system may be‘helpful. The code is 
numbered from 1 through 12552 as was the 1921 code. Insofar as possible, 
new laws have been placed in the new code near laws to which they relate in 
substance, by use of the decimal system. The fact that a series of sections 
are numbered decimally, following, for example, section 530, does not mean 
that such series of sections refer to section 5380. The sections numbered 
decimally stand independently and in their significance are equal to the 
other sections of the code. As an example, section 530, which specifies the 
official flower of the state, is followed by sections 530.1, 530.2 and 530.3. 
Section 530.1, formerly chapter 149, laws of 1931, specifies the official bird 
of the state; sections 530.2 and 530.3, formerly chapter 9, laws of 1927, 
specify the official map. These sections are independent of section 530. 
They do, however, relate in substance to the matter contained in section 530 
and for that reason have been so placed. Of necessity, some sections num- 
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bered decimally will be found following a section or sections to which they 
do not relate in any manner. 


3. OMITTED AND REPEALED SECTIONS: In order to preserve the 
numbering of the 1921 code as explained above, where sections have been 
repealed or omitted, the section number is reprinted followed by a statement 
indicating its repeal or omission. The numbers of the repealed sections are 
followed by a citation of the session laws by which they were repealed; the 
omitted sections are followed by the word ‘‘omitted.’’ The omitted sections 
of the 1921 code are those sections which were of a local or special nature, 
have long ago served their purpose and are eliminated in order to economize 
in the cost of printing and to minimize the bulk of the code. 


4. LEGISLATIVE HISTORY AND REFERENCES: The legislative 
history of each section (beginning with the Bannack Statutes of 1864-1865 
and extending through the several territorial and state legislative sessions), 
given in a note immediately following the section, has been brought up to 
date to and including the acts of the twenty-fourth legislative assembly of 
1935. These are, of course, indispensable in tracing legislative changes and 
in interpreting the decisions of the supreme court construing and applying 
particular sections of the codes. The following abbreviations are used in the 
notes on legislative history : 


Amd. Amended Field Field Code of New York 
Ap. p. Appears in part 1: Law 

C. Code P; Page 

Co Civ. Proce: Code Civil Procedure Pen. C. Penal Code 

Cal. California Pol:.C. Political Code 

Civ. U. Civil Code Re-en. Re-enacted 

Cod. Codified Rep. Repealed 

Comp. Compiled Rev. Revised 

Div. Division See. Section 

En. Enacted Stat. Statutes 


References to parallel sections of the California codes are given with the 
Montana legislative history. In the civil code there is given, also, the 
corresponding section numbers of the so-called Field codes of New York | 
submitted to the legislature of that state in 1865. While this code was not 
adopted by the state of New York, it furnished the model for the written 
law of many states subsequently enacting a civil code. The report of the 
Montana code commission of 1892, referring to the civil code, states that 
it is taken almost entirely from the Field code and the civil code of Cali- 
fornia. 


). NOTES: Occasionally, explanatory notes regarding ambiguities, in- 
consistencies and other matters, have been inserted immediately following 
the legislative history of certain sections of the codes. Where Montana has 
adopted uniform state laws, the notes indicate variations between the Mon- 
tana legislation and the uniform legislation approved by the national con- 
ference of commissioners on uniform state laws; and the notes also list 
jurisdictions in which the particular uniform laws have been adopted. These 
references, together with the references to parallel California code sections, 
should be of great value in securing judicial interpretations. 


6. ANNOTATIONS: The annotations to the decisions of the supreme 
court of Montana and to the supreme court of the United States and other 
federal courts have been brought up to date to and including volume 99 of 
the Montana reports, volume 293 of the United States reports, volume 77 
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(2nd) of the federal reporter, and volume 10 of the federal supplement. 
References to important opinions of the attorneys general of Montana have 
been included in certain instances. 


The annotations have been grouped under topical headings, and are listed 
chronologically under each heading. In all instances where a statute has 
been construed, the language of the court or a brief statement is given; 
but where a section is merely referred to in a decision, the decision is listed 
under ‘‘references.”’ 


7. THE GENERAL.INDEX: For purposes of completeness, and for 
economy in printing, a single index (at the end of volume five) has been 
prepared for the whole of the revised codes. The index lists all subject 
matter alphabetically. Also, so far as possible, materials are placed under 
the standard headings of the law such as are commonly used in digests and 
encyclopedias, though where a particular subject of the law has become too 
bulky it is split up into a number of smaller subjects with appropriate cross 
references. In view of the fact that many important provisions of the law 
of the state of Montana are set out in both the state constitution and the 
statutes of Montana, and in certain instances exclusively in the constitution, 
the constitutional index has been incorporated in the general index. 


A separate index follows the enabling act, the constitution of Montana 
and the constitution of the United States. 


8. TABLES: Tables have been prepared and may be found at the end 
of volume five. The ‘‘table of session laws’’ has been brought down to 
date, indicating the specific disposition of each of the chapters of the session 
laws, from 1909 through 1935. The ‘‘table of corresponding sections’’ in 
the 1921 codes, showing the change in numbering from the 1907 to the 1921 
code has been retained. The courts in their decisions have often referred to 
the laws by references to the 1907 codes or to chapters of the session laws, 
and the tables should be valuable in tracing down these laws to their present 
positions in the new code. 


9. CHANGES AND CORRECTIONS: Under the limitation expressed 
in chapter 89, laws of 1933, no changes have been made in the laws as 
originally enacted. However, upon the recommendation of the code com- 
missioner, the twenty-fourth legislative assembly of 1935 has made certain 
changes in and repeals of existing laws. Typographical errors in the former 
codes and in the session laws have been corrected and in certain cases where 
the enrolled bill and law as printed in the former codes or session laws 
varied, the code provisions have been made to conform with the enrolled 
bill. 


COMMENTS ON CODIFICATION 


As compared with previous codifications in Montana and codifications in 
other states, the revision of the laws of Montana for 1935 has been accom- 
plished upon an exceedingly small appropriation. Notwithstanding the lim- 
ited funds and the fact that there are over 2000 more sections in the new 
code than existed in the code of 1921 and that the decisions of the supreme 
court construing the statutory law have nearly doubled in number, every 
effort has been made to prepare for the state of Montana an accurate and 
modern code. ; 


We are grateful to the members of the supreme court of Montana for 
their helpful counsel and supervision. We also wish to express our appre- 


ciation to those members of the bar of Montana who called to our attention 
inaccuracies, ambiguities and other imperfections in the statutory law. 


HAROLD K. ANDERSON 
CARL MecFARLAND 


Code Commissioners 
WESLEY W. WERTZ 


Assistant Code Commissioner 
Helena, Montana 


December Ist, 1935. 
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COMMISSIONERN’ CERTIFICATE 


The undersigned commissioners, appointed pursuant to chapter 89 of the 
laws of 1933 and chapter 138 of the laws of 1935, to compile and revise all 
the laws of the state of Montana of a permanent and general nature now in 
force and effect, including the acts of the twenty-fourth legislative assem- 
bly, which when completed and certified ‘‘shall constitute the official and 
authorized codes of law of the state,’’ do hereby certify that the following, 
consisting: of sections numbered from 1 to 12552 in five volumes, is a correct 
compilation of all such laws in force and effect at the adjournment of the 
regular session of the twenty-fourth legislative assembly of 1935. 


HAROLD K. ANDERSON 
CARL MecFARLAND 


Commissioners 
December Ist, 1935. 
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MAGNA CHARTA 


THE GREAT CHARTER OF LIBERTIES OF KING JOHN, GRANTED AT RUNINGMEDE, 
JUNE 15, A. D. 1215, IN THE SEVENTEENTH 
YEAR OF HIS REIGN 


John, by the Grace of God, King of England, Lord of Ireland, Duke of 
Normandy, and Aquitaine, and Count of Anjou, to his Archbishops, Bishops, 
Abbots, Earls, Barons, Justiciaries, Foresters, Sheriffs, Governors, Officers, 
and tv All Bailiffs, and His Ineges, Greeting: 


Know ye, that we in the presence of God, and for the salvation of our 
soul, and the souls of our ancestors and heirs, and unto the honor of God 
and the advancement of Holy Church, and amendment of our Realm, by 
advice of our venerable fathers, Stephen, Archbishop of Canterbury, Pri- 
mate of all England and Cardinal of the Holy Roman Church; Henry, Arch- 
bishop of Dublin, William of London, Peter of Winchester, Jocelin of Bath 
and Glastonbury, Hugh of Lincoln, Walter of Worcester, William of Cov- 
entry, Benedict of Rochester, Bishops; of Master Pandulph, Sub-Deacon 
and Familiar of our Lord the Pope, Brother Aymeric, Master of the Knights 
Templars in England; and of the Noble Persons, William Mareseall, Earl 
of Pembroke, William, Earl of Salisbury, William, Earl of Warren, Wil- 
liam, Earl of Arundell, Alan de Galloway, Constable of Scotland, Warin 
Fitz Gerald, Peter Fitz Herbert, and Hubert de Burgh, Seneschal of Poitou, 
Hugh de Neville, Matthew Fitz Herbert, Thomas Basset, Alan Basset, Philip 
of Albiney, Robert de Roppell, John Mareschal, John Fitz Hugh, and others, 
our liegemen, have in the first place, granted to God, and by this our present 
charter confirmed, for us and our heirs forever: 


S1.. sChat the church of England shall be free, and have her whole 
rights, and her liberties inviolable; and we will have them so observed, that 
it may appear thence, that the freedom of elections, which is reckoned chief 
and indispensable to the English church, and which we granted and con- 
firmed by our charter, and obtained the confirmation of the same from our 
Lord the Pope Innocent III., before the discord between us and our barons, 
was granted of mere free will; which charter we shall observe, and we do 
will it to be faithfully observed by our heirs forever. 


§ 2. We also have granted to all the freemen of our kingdom, for us 
and for our heirs forever, all the underwritten liberties, to be had and 
holden by them and their heirs, of us and our heirs forever: If any of our 
earls, or barons, or others, who hold of us in chief by military service, shall 
die, and at the time of his death his heir shall be of full age, and owes a 
relief; he shall have his inheritance by the ancient relief; that is to say, 
the heir or heirs of an earl, for a whole earldom, by a hundred pounds; 
the heir or heirs of a baron, for a whole barony, by a hundred pounds; the 
heir or heirs of a knight, for a whole knight’s fee, by a hundred shillings 
at most; and whoever oweth less shall give less, according to the ancient 
custom of fees. 
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§3. But if the heir of any such shall be under age, and shall be in 
ward when he comes of age, he shall have his inheritance without relief and 
without fine. 

§ 4, The keeper of the land of such an heir being under age, shall take 
of the land of the heir none but reasonable issues, reasonable customs, and 
reasonable services, and that without destruction and waste of his men and 
his goods; and if we commit the custody of any such lands to the sheriff, 
or any other who is answerable to us for the issues of the land, and he 
shall make destruction and waste of the lands which he hath in custody, 
we will take of him amends, and the land shall be committed to two lawful 
and discreet men of that fee, who shall answer for the issues to us, or to 
him to whom we shall assign them; and if we sell or give to any one the 
eustody of any such lands, and he therein make destruction or waste, he 
shall lose the same custody, which shall be committed to two lawful and 
discreet men of that fee, who shall in like manner answer to us as aforesaid. 

§5. But the keeper, so long as he shall have the custody of the land, 
shall keep up the houses, parks, warrens, ponds, mills, and other things per- 
taining to the land, out of the issues of the same land; and shall deliver to 
the heir when he comes of full age, his whole land, stocked with ploughs 
and carriages, according as the time of wainage shall require, and the issues 
of the land can reasonably bear. 

§ 6. Heirs shall be married without disparagement, and so that before 
matrimony shall be contracted those who are near in blood to the heir shall 
have notice. 

$7. A widow, after the death of her husband, shall forthwith and with- 
out difficulty have her marriage and inheritance; nor shall she give anything 
for her dower, or her marriage, or her inheritance, which her husband and 
she held at the day of his death; and she may remain in the mansion house 
of her husband forty days after his death, within which time her dower 
shall be assigned. 

§ 8. No widow shall be distrained to marry herself, so long as she has 
a mind to live without a husband; but yet she shall give security that she 
will not marry without our assent, if she hold of us; or without the consent 
of the lord of whom she holds, if she hold of another. | 

§ 9. Neither we nor our bailiffs shall seize any land or rent for any debt, 
so long as the chattels of the debtor are sufficient to pay the debt; nor shall 
the sureties of the debtor be distrained so long as the principal debtor has 
sufficient to pay the debt; and if the principal debtor shall fail in the pay- 
ment of the debt, not having wherewithal to pay it, then the sureties shall 
answer the debt; and if they will they shall have the lands and rents of 
the debtor, until they shall be satisfied for the debt which they paid for 
him, unless the principal debtor can show himself acquitted thereof against 
the said sureties. | 

$10. If any one have borrowed any thing of the Jews, more or less, 
and die before the debt be satisfied, there shall be no interest paid for that 
debt, so long as the heir is under age, of whomsoever he may hold; and if 
the debt falls into our hands we will take only the chattel mentioned in 
the deed. 
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§ 11. And if any one shall die indebted to the Jews, his wife shall have 
her dower and pay nothing of that debt; and if the deceased left children 
under age, they shall have necessaries provided for them, according to the 
tenement of the deceased; and out of the residue the debt shall be paid, 
saving however, the service due to the lords; and in like manner shall it be 
done touching debts due to others than the Jews. 


§ 12. No secutage or aid shall be imposed in our kingdom, unless by the 
eveneral council of our kingdom; except for ransoming our person, making 
our eldest son a knight, and once for marrying our eldest daughter; and 
for these there shall be paid no more than reasonable aid. In like manner 
it shall be concerning the aids of the City of London. 


§ 18. And the City of London shall have all its ancient lberties and 
free customs, as well by land as by water; furthermore we will and grant, 
that all other cities and boroughs, and towns and ports, shall have all their 
liberties and free customs. 


§ 14. And for holding the general council of the kingdom concerning 
the assessment of aids, except in the three cases aforesaid, and for the 
assessing of scutages, we shall cause to be summoned the archbishops, 
bishops, abbots, earls, and greater barons of the realm, singly by our letters. 
And furthermore we shall cause to be summoned generally by our sheriffs 
and bailiffs, all others who hold of us in chief, for a certain day, that is to 
say, forty days before their meeting at least, and to a certain place; and 
in all letters of such summons we will declare the cause of such summons. 
And summons being thus made, the business shall proceed on the day ap- 
pointed, according to the advice of such as shall be present, although all that 
were summoned come not. 


§ 15. We will not for the future grant to any one that he may take aid 
of his own free tenants, unless to ransom his body, and to make his eldest 
son a knight, and once to marry his eldest daughter; and for this there shall 
be only paid a reasonable aid. 

§ 16. No man shall be distrained to perform more service for a knight’s 
fee, or other free tenement, than is due from thence. 


§ 17. Common pleas shall not follow our court, but shall be holden in 
some place certain. 


§ 18. Trials upon the writs of novel disseisin, and of mort d’aneestor, 
and of darrein presentment, shall not be taken but in their proper counties, 
and after this manner: We, or, if we should be out of the realm, our chiet 
justiciary, will send two justiciaries through every county four times a year, 
who, with four knights of each county, chosen by the county, shall hold the 
said assizes, in the county, on the day, and at the place appointed. 


§19. And if any matters cannot be determined on the day appointed 
for holding the assizes in each county, so many of the knights and freeholders 
as have been at the assizes aforesaid, shall stay to decide them, as is necessary, 
according as there is more or less business. 

§ 20. <A freeman shall not be amerced for a small offence, but only after 
the degree of the offence; and tor a great crime according to the heinous- 
ness of it, saving to him his contentment; and after the same manner a 
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merchant, saving to him his merchandise. And a: villein shall be amerced 
after the same manner, saving to him his wainage, if he falls under our 
mercy; and none of the aforesaid amerciaments shall be assessed but by the 
oath of honest men of the neighborhood. 

§ 21. Harls and barons shall not be amerced, but by their peers, and 
after the degree of the offence. 

§ 22. No ecclesiastical person shall be amerced for his lay tenement, 
but according to the proportion of the others aforesaid, and not according 
to the value of his ecclesiastical benefice. 

§ 23. Neither a town nor any tenant shall be distrained to make bridges 
or banks, unless that anciently of right they are bound to do it. 

§ 24. No sheriff, constable, coroner, or other of our bailiffs, shall hold 
pleas of the crown. 

§ 25. All counties, hundreds, wapentakes, and tythings, shall stand at 
the old rents, without any increase, except in our demesne manors. 

§ 26. If any one holding of us a lay fee die, and the sheriff, or our 
‘ bailiffs, show our letters patent, of summons for debt which the dead man 
did owe to us, it shall be lawful for the sheriff or our bailiff to attach and 
register the chattels of the dead, found upon his lay fee, to the amount of 
the debt, by the view of lawful men, so as nothing be removed until our 
whole clear debt be paid; and the rest shall be left to the executors to fulfil 
the testament of the dead, and if there be nothing due from him to us, all the 
chattels shall go to the use of the dead, saving to his wife and children their 
reasonable shares. 

§ 27. If any freeman shall die intestate, his chattels shall be distributed 
by the hands of his nearest relations and friends, by view of the church; 
saving to every one his debts which the deceased owed to him. 

§ 28. No constable or bailiff of ours shall take corn or other chattels of 
any man, unless he presently give him money for it, or hath respite of pay- 
ment by the good will of the seller. 

$29. No constable shall distrain any knight to give money for castle 
guard, if he himself will do it in his person, or by another able man in ease 
he cannot do it through any reasonable cause. And if we have carried or 
sent him into the army, he shall be free from such guard for the time he shall 
be in the army by our command. 

§ 30. No sheriff or bailiff of ours, or any other, shall take horses or 
aa of any freeman for carriage, without the assent of the said freeman. 

§ Rade Neither shall we nor our bailiffs take any man’s timber for our 
castles or other uses, unless by the consent of the owner of the timber. 

§ 32. We will retain the lands of those convicted of felony only one year 
and a day, and then they shall be delivered to the lord of the fee. 

§ 33. <All weirs for the time to come shall be put down in the rivers 
of Thames and Medway, and throughout all England, except upon the sea- 
coast. 

§ 34. The writ, which is called Praecipe, for the future, shall not be 
made out. to any one, of any tenement, whereby a freeman may lose his 
court. 


MAGNA CHARTA 


§ 35. There shall be one measure of wine and one of ale through our 
whole realm; and one measure of corn, that is to say, the London quarter; 
and one breadth of dyed cloth, and russets, and haber jeets, that is to say, 
two ells within the lists; and it shall be of weights as it is of measures. 

§ 36. Nothing from henceforth shall be given or taken for a writ of in- 
quisition of life or limb, but it shall be granted freely, and not denied. 

§ 37. If any do hold of us by fee-farm, or by socage, or by burgage, 
and he hold also lands of any other by knight’s service, we will not have 
the custody of the heir or land, which is holden of another man’s fee by 
reason of that fee-farm, socage or burgage, neither will we have the custody 
of the fee-farm, socage, or burgage; unless knight’s service was due to us out 
of the same fee-farm. We will not have the custody of an heir, nor of any 
land which he holds of another by knight’s service, by reason of any petty 
serjeanty by which he holds of us, by the service of paying a knife, an arrow, 
or the like. 


§ 38. No bailiff from henceforth shall put any man to his law upon his 
own bare saying, without credible witnesses to prove it. 


§ 39. No freeman shall be taken or imprisoned, or disseized, or outlawed 
or banished, or any ways destroyed, nor will we pass upon him, nor will we 
send upon him, unless by the lawful judgment of his peers, or by the law 
of the land. 


§ 40. To none will we sell, to none will we deny, or delay, right or 
justice. 


§ 41. All merchants shall have safe and secure conduct to go out of, 
and to come into England, and to stay there, and to pass as well by land 
as by water, for buying and selling by the ancient and allowed customs, 
without any unjust tolls; except in time of war, or when they are of any 
nation at war with us. And if there be found any such in our land, in 
the beginning of the war, they shall be attached without damage to their 
bodies or goods, until it be known unto us, or our chief justiciary, how our 
merchants be treated in the nation at war with us; and if ours be safe there, 
the others shall be safe in our dominions. 


-§ 42. It shall be lawful, for the time to come, for any one to go out of 
our kingdom, and return safely and securely, by land or by water, saving 
his allegiance to us; unless in time of war, by some short space, for the 
common benefit of the realm, except prisoners and outlaws, according to the 
law of the land, and people in war with us, and merchants who shall be 
treated as is above mentioned. 

§ 43. If any man hold of any escheat, as of the honour of Wallingford, 
Nottinzham, Boulogne, Lancaster, or of other escheats which be in our hand, 
and are baronies, and die, his heir shall give no other relief, and perform 
no other service to us, than he would to the baron, if it were in the baron’s 
hand; we will hold it after the same manner as the baron held it. 

§ 44. Those men who dwell without the forest, from henceforth shall 
not come before our justiciaries of the forest, upon common summons, but 
such as are impleaded, or are pledges for any that are attached for some- 
thing concerning the forest. 
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§ 45. We will not make any justices, constables, sheriffs, or bailiffs, but. 
of such as know the law of the realm and mean duly to observe it. 


§ 46. All barons who have founded abbeys, and have the kings of Eng- 
land’s charters of advowson, or the ancient tenure thereof shall have the 
keeping of them, when vacant, as they ought to have. 

§ 47. All forests that have been made forests in our time, shall forth- 
with be disforested; and the same shall be done with the water banks that 
have been fenced in by us in our time. 

§ 48. All evil customs concerning forests, warrens, foresters and war- 
reners, sheriffs and their officers, rivers and their keepers, shall forthwith be 
inquired into in each county by twelve sworn knights of the same shire, 
chosen by ereditable persons of the same county; and within forty days after 
the said inquest, be utterly abolished so as never to be restored. So as we 
are first acquainted therewith, or our judiciary, if we should not be in 
England. 

§ 49. We will immediately give up all hostages and writings delivered 
unto us by our English subjects, as securities for their keeping the peace, 
and yielding us faithful service. 


§ 50. We will entirely remove from our bailiwicks the relations of 
Gerard de Atheyes, so that for the future they shall have no bailiwick in 
England; we will also remove Engelard de Cygony, Andrew, Peter and 
Gyon, from the Chancery; Gyon de Cygony, Geoffrey de Martyn and his 
brothers; Philip Mark and his brothers, and his nephew, Geoffrey, and their 
whole retinue. 


§ 51. As soon as peace is restored, we will send out of the kingdom all 
foreign soldiers, cross-bowmen, and stipendaries, who are come with horses 
and arms to the prejudice of our people. 


§ 52. If any one has been dispossessed or deprived by us, without the 
legal judgment of his peers, of his lands, castles, liberties, or right, we will 
forthwith restore them to him; and if any dispute arise upon this head, let 
the matter be decided by the five-and-twenty barons hereafter mentioned, 
for the preservation of the peace. As for all those things of which any per- 
son has, without the legal judgment of his peers, been dispossessed or de- 
prived, either by King Henry our father, or our brother King Richard, and 
which we have in our hands, or are possessed by others, and we are bound 
to warrant and make good, we shall have a respite till the term usually 
allowed the crusaders; excepting those things about which there is a plea 
depending, or whereof an inquest hath been made, by our order, before we 
undertake the crusade, but when we return from our pilgrimage, or if per- 
chance we tarry at home and do not make our pilgrimage, we wall immedi- 
ately cause full justice to be administered therein. 


§ 53. The same respite we shall have and in the same manner about 
administering justice, disafforesting the forests, or letting them continue for 
disafforesting the forests, which Henry our father, and our brother Richard 
have afforested; and for the keeping of the lands which are in another’s fee, 
in the same manner as we have hitherto enjoyed those wardships, by reason 
of a fee held of us by knight’s service; and for the abbeys founded in any 
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other fee than our own, in which the lord of the fee says he has a right; 
and when we return from our pilgrimage, or if we tarry at home, and do 
not make our pilgrimage, we will immediately do full justice to all the com- 
ee in this behalf. 

§ 54. No man shall be taken or imprisoned upon the appeal of a woman, 
for ie death of any other than her husband. 

§ 50.. All unjust and illegal fines made by us, and all amerciaments im- 
posed unjustly and contrary to the law of the land, shall be entirely given 
up, or else be left to the decision of the five-and-twenty barons hereafter 
mentioned for the preservation of the peace, or of the major part of them, 
together with the aforesaid Stephen, archbishop of Canterbury, if he can 
be present, and others whom he shall think fit to take along with him; and 
if he cannot be present, the business shall notwithstanding go on without 
him; but so that if one or more of the aforesaid five-and-twenty barons be 
plaintiffs in the same cause, they shall be set aside as to what concerns this 
particular affair, and others be chosen in their room, out of the said five- 
and-twenty, and sworn by the rest to decide the matter. 

§ 56. If we have disseized or dispossessed the Welsh, of any lands, lb- 
erties, or other things, without the legal judgment of their peers, either in 
England or in Wales, they shall be immediately restored to them; and if 
any dispute arise upon this head, the matter shall be determined in the 
marche by the judgment of their peers; for tenements in England, accord- 
ing to the law of England, for tenements in Wales according to the law of 
Wales, for tenements of the marche according to the law of the marche; the 
same shall the Welsh do to us and our subjects. 

$57. As for all those things of which a Welshman hath, without the 
Jeval judgment of his peers, been disseized or deprived of by King Henry 
our father, or our brother King Richard, and which we either have in our 
hands. or others are possessed of, and we are obliged to warrant it, we shall 
have a respite till the time generally allowed the crusaders; excepting those 
thinys about which a suit is depending, or whereof an inquest has been 
made by our order before we undertook the crusade; but when we return, or 
if we stay at home without performing our pilgrimage, we will immediately 
do them full justice, according to the laws of the Welsh and of the parts 
before mentioned. 

$58. We will without delay dismiss the son of Llewellin, and all the 
Welsh hostages, and release them from the engagements they have entered 
into with us for the preservation of the peace. 

$59. We will treat with Alexander, King of Scots, concerning the restor- 
ing his sisters and hostages, and his right and liberties, in the same form and 
manner as we shall do to the rest of our barons of England; unless by the 
charters which we have from his father, William, late King of Scots, it ought 
to be otherwise; but this shall be left to the determination of his peers in our 
court. 

§ 60. All the aforesaid customs and liberties, which we have granted to 
be holden in our kingdom, as much as it belongs to us, towards our people 
of our kingdom, as well clergy as laity shall observe, as far as they are 
concerned, towards their dependents. 
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§ 61. And whereas, for the honor of God and the amendment of our 
kingdom, and for the better quieting the discord that has arisen between us 
and our barons, we have granted all these things aforesaid; willing to render 
them firm and lasting, we do give and grant our subjects the underwritten 
security, namely, that the barons may choose five-and-twenty barons of the 
kingdom, whom they think convenient; who shall take care, with all their 
might, to hold and observe, and cause to be observed, the peace and liberties 
we have granted them, and by this our present charter confirmed; so that 
if we, our judiciary, our bailiffs, or any of our officers, shall in any cir- 
cumstance fail in the performance of them, towards any person, or shall 
break through any of these articles of peace and security, and the offence 
be notified to four barons chosen out of the five-and-twenty before mentioned, 
the said four barons shall repair to us, or our judiciary, if we are out of the 
realm, and laying open the grievance, shall petition to have it redressed 
without delay; and if it be not redressed by us, or if we should chance to 
be out of the realm, if it should not be redressed by our judiciary, within 
forty days, reckoning from the time it has been notified to us, or to our 
judiciary, if we should be out of the realm, the four barons aforesaid shall 
lay the cause before the rest of the five-and-twenty barons; and the said 
five-and-twenty barons, together with the community of the whole kingdom, 
shall distrain and distress us in all possible ways, by seizing our castles, 
lands, possessions, and in any other manner they can, till the grievance is 
redressed according to their pleasure; saving harmless our own person, and 
the persons of our queen and children; and when it is redressed, they shall 
obey us as before. And any person whatsoever in the kingdom, may swear 
that he will obey the orders of the five-and-twenty barons aforesaid, in the 
execution of the premises, and will distress us jointly with them, to the 
utmost of his power; and we give public and free liberty to any one that 
shall please to swear to this, and never will hinder any person from taking 
the same oath. 


§ 62. As for all those of our subjects who will not, of their own accord, 
swear to join the five-and-twenty barons in distraining and distressing us, 
we will issue orders to make them take the same oath as aforesaid. And if 
any one of the five-and-twenty barons dies, or goes out of the kingdom, or 
is hindered any other way from carrying the things aforesaid into execution, 
the rest of the said five-and-twenty barons may choose another in his room, 
at their discretion, who shall be sworn in like manner as the rest. In all 
things that are committed to the execution of these five-and-twenty barons, 
if, when they are all assembled together, they should happen to disagree 
about any matter, and some of them, when summoned, will not, or can not, 
come, whatever is agreed upon, or enjoined, by the major part of those that 
are present, shall be reputed as firm and valid as if all the five-and-twenty 
had given their consent; and the aforesaid five-and-twenty shall swear that 
all the premises they shall faithfully observe, and cause with all their power 
to be observed. And we will not, by ourselves, or by any other, procure any 
thing whereby any of these concessions and liberties may be revoked or 
lessened ; and if any such thing be obtained, let it be null and void; neither 
shall we ever make use of it, either by ourselves or any other. And all the 
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ill will, indignations and rancours that have arisen between us and our 
subjects, of the clergy and laity, from the first breaking out of the dissen- 
sions between us, we do fully remit and forgive; moreover all trespasses 
occasioned by the said dissensions, from Easter in the fifteenth year of our 
reign, till the restoration of peace and tranquility, we hereby entirely remit 
to all, both clergy and laity, and as far in us lies do fully forgive. We have, 
moreover, caused to be made for them the letters patent testimonial of 
Stephen, lord archbishop of Canterbury, Henry, lord archbishop of Dublin, 
and the bishops aforesaid, as also of Master Pandulph, for the security and 
concessions aforesaid. 

§ 63. Wherefore we will and firmly enjoin, that the Church of England 
be free, and that all the men in our kingdom have and hold all the aforesaid 
liberties, rights and concessions, truly and peaceably, freely and quietly, fully 
and wholly to themselves and their heirs, of us and our heirs, in all things 
and places, forever, as is aforesaid. It is also sworn, as well on our part 
as on the part of the barons, that all the things aforesaid shall be observed, 
bona fide and without evil subtilty. 


Given under our hand in the presence of the witnesses above named and 
many others, in the meadow called Runingmede, between Windsor and 
Staines, the 15th day of June, in the 17th year of our reign. 


These are the twenty-five elected barons: 


CoMES DE CLARE. WILLELMUS DE MUNBRAI. 
Comes ALBERMARLAE. Magor DE LONDONNIS. 
CoMES GLOVERNIAE. WILLELMUS DE LANVALAY. 
Comes WINTONIENSIS. ROBERTUS DE Ros. 
Comers HEREFORDENSIS. CoNSTABULARIUS CESTRIAE. 
Comes Rocerus (Bigot). RICARDUS DE PERCI. 
Comes Ropertus (de Vere). JOHANNES Fintus ROBERTI. 
WILLELMUS MARESCALLUS, WiuuteLMus MALeET. 
Junior. GAUFRIDUS DE SAY. 
Rosertus Fiutus WAuTERI, Rogerus DE MuUNBEZON. 
Senior. WILLELMUS DE HUNTINGFELD. 
GILBERTUS DE CLARE. Ricarpus DE MuNtTrICcHET. 
EUSTACHIUS DE VESCI. WILLELMUS DE ALBINEIO. 


Hua«eo Biaop. 


[NOTE.—Three reissues of Magna Charta were granted in 1216, 1217 and 1225, 
and these were followed by many confirmations thereof. The third reissue marked the 
final form assumed by Magna Charta. The identical words were then used, which after 
became stereotyped and which were confirmed time after time without further modifica- 
tion. It is this charter of 1225, with some slight exceptions, which is always referred to 
in the original editions of the Statutes, in the courts of law, in Parliament, and in a long 
series of classical law books beginning with the second Institute of Sir Edward Coke, Id, 
p. 183.] 


DECLARATION OF INDEPENDENCE 


IN CONGRESS, JULY 4, 1776 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF AMERICA 


When, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume among the powers of the earth the separate and equal station to 
which the laws of nature and nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes 
which impel them to the separation. 


We hold these truths to be self-evident—that all men are created equal; 
that they are endowed by their Creator with certain unalianable rights; 
that among these are life, liberty, and the pursuit of happiness; that, to 
secure these rights, governments are instituted among men, deriving their 
Just powers from the consent of the governed; that whenever any form of 
government becomes destructive of these ends, it is the right of the people 
to alter or to abolish it, and to institute new government, laying its founda- 
tion on such principles, and organizing its powers in such form, as to them 
shall seem most likely to effect their safety and happiness. Prudence, in- 
deed, will dictate, that governments long established should not be changed 
for light and transient causes; and accordingly all experience hath shown, 
that mankind are more disposed to suffer, while evils are sufferable, than 
to right themselves by abolishing the forms to which they are accustomed. 
But when a long train of abuses and usurpations, pursuing invariably the 
same object, evinces a design to reduce them under absolute despotism, it 
is their right, it is their duty, to throw off such government and to provide 
new guards for their future security. Such has been the patient sufferance 
of these colonies; and such is now the necessity which constrains them to 
alter their former systems of government. The history of the present king 
of Great Britain is a history of repeated injuries and usurpations, all having 
in direct object the establishment of an absolute tyranny over these states. 
To prove this let facts be submitted to a candid world. - 


He has refused his assent to laws the most wholesome and necessary for 
the publie good. 


He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation till his assent should be ob- 
tained, and, when so suspended he has utterly neglected to attend to them. 


He has refused to pass other laws for the accommodation of large dis- 
tricts of people, unless those people would relinquish the right of represen- 
tation in the legislature—-a right inestimable to them, and formidable to 
tyrants only. 


10 


DECLARATION OF INDEPENDENCE 


He has ealled together legislative bodies at places unusual, uncomfortable 
and distant from the depository of their public records, for the sole purpose 
of fatiguing them into compliance with his measures. 


He -has dissolved representative houses repeatedly, for opposing with 
manly firmness his invasions on the rights of the people. 


He has refused for a long time after such dissolutions, to cause others 
to be elected; whereby the legislative powers, incapable of annihilation, have 
returned to the people at large, for their exercise; the state remaining in 
the meantime, exposed to all the dangers of invasion from without, and con- 
vulsions within. 


He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners; refusing to 
pass others, to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 


He has obstructed the administration of justice, by refusing his assent to 
laws for establishing judiciary powers. 


He has made judges dependent on his will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 


He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people and eat out their substance. 


He has kept among us, in times of peace, standing armies, without the 
consent of our legislatures. 


He has affected to render the military independent of, and superior to, 
the civil power. 


He has combined with others, to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws; giving his assent to their 
acts of pretended legislation— 

For quartering large bodies of armed troops among us; 


For protecting them by a mock trial from punishment for any murders 
which they should commit on the inhabitants of these states; 


For cutting off our trade with all parts of the world; 

For imposing taxes on us, without our consent; 

For depriving us, in marry eases, of the benefits of trial by jury; 
For transporting us beyond seas, to be tried for pretended offenses; 


For abolishing the free system of English laws in a neighboring province, 
establishing therein an arbitrary government, and enlarging its boundaries 
so as to render it at once an example and fit instrument for introducing 
the same absolute rule into these colonies ; 


For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the forms of our governments; 
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For suspending our own legislature and declaring themselves invested 
with power to legislate for us in all cases whatsoever. 


He has abdicated government here, by declaring us out of his protection, 
and waging war against us. 


He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 


He is, at this time, transporting large armies of foreign mercenaries to 
complete the works of death, desolation and tyranny, already begun, with 
circumstanees of cruelty and perfidy, scarcely paralleled in the most bar- 
barous ages, and totally unworthy the head of a civilized nation. 


He has constrained our fellow-citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their 
friends and brethren, or to fall themselves by their hands. 


He has excited domestic insurrections amongst us, and has endeavored 
to bring on the inhabitants of our frontiers, the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 


In every stage of these oppressions we have petitioned for redress in the 
most humble terms; our repeated petitions have been answered only by 
repeated injury. <A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a free people. 


Nor have we been wanting in attention to our British brethren. We 
have warned them, from time to time, of attempts by their legislature, to 
extend an unwarrantable jurisdiction over us. We have reminded them 
of the circumstances of our emigration and settlement here. We have ap- 
pealed to their native justice and magnanimity ; and we have conjured them, 
by the ties of our common kindred, to disavow these usurpations, which 
would inevitably interrupt our connections and correspondence. They, too, 
have been deaf to the voice of justice, and of consanguinity. We must there- 
fore, acquiesce in the necessity which denounces our separation, and hold 
them as we hold the rest of mankind, enemies in war, in peace, friends. 


We, therefore, the representatives of the United States of America, in 
general congress assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and by the authority of the 
good people of these colonies, solemnly publish and declare, that these united 
colonies are, and of right ought to be, free and independent states; that 
they are absolved from all allegiance to the British crown, and that all 
political connection between them and the state of Great Britain, is, and 
ought to be, totally dissolved; and that as free and independent states, they 
have full power to levy war, conclude peace, contract alliances, establish — 
commerce, and to do all other acts and things which independent states may 
of right do. And for the support of this declaration, with a firm reliance on 
the protection of Divine Providence, we mutually pledge to each other our 
lives, our fortunes, and our sacred honor. 
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The foregoing declaration was, by order of Congress, engrossed, and 
signed by the following members: 


JOHN HANCOCK. 


=“ 


New Hampshire. 
JOSIAH BARTLETT, 
WILLIAM WHIPPLE, 
MatTrHew THORNTON. 


Massachusetts Bay. 
SAMUEL ADAMS, 
JOHN ADAMS, 

RoBerRtT TREAT PAINE, 
ELBRIDGE GERRY. 


Rhode Island. 
STEPHEN HOPKINS, 
WILLIAM ELLERY. 


Connecticut. 
Rocer SHERMAN, 
SAMUEL HUNTINGTON, 
Wiuuiam WILLIAMS, 
OuiIvER WoLcortT. 


New York. 
Winuram FLoyp, 
Puinip Livingston, 
Francis Lewis, 
Lewis Morris. 


New Jersey. 
RICHARD STOCKTON, 
JOHN WITHERSPOON, 
FRANCIS HoPKINSON, 
JOHN Heart, 


, ABRAHAM CLARK. 


Maryland. 
SAMUEL CHASE, 
Wiuuiam Paca, 
THOMAS STONE, 
Cuas. CARROLL, of 

Carrollton. 


Pennsylvania. 
RospertT Morris, 
BENJAMIN Rusu, 
BENJAMIN FRANKLIN, 
JoHN Morton, 
GEORGE CLYMER, 
JAMES SMITH, 
GEORGE TAYLOR, 
JAMES WILSON, 
GEORGE Ross. 


Delaware. 
CAESAR RODNEY, 
GEORGE READ, 
THomas M’KEAN. 


Virgina. 
GrorRGE WYTHE, 
RicHARD Henry LEg, 
THOMAS JEFFERSON, 
BENJAMIN HARRISON, 
THomas NELSON, JR., 
Fr. Lightroot LEE, 
CARTER BRAXTON. 


North Carolina. 
WiuuiaAM Hooper, 
JOSEPH HEWEs, 
JOHN PENN. 


South Carolina. 
EpWARD RUTLEDGE, 
THomas Haywarp, JR., 
THomas Lyncu, JR., 
ARTHUR MIDDLETON. 


Georgia. 
Button GUINETT, 
Lyman Hatt, 
GEORGE WALTON. 


THE CONSTITUTION 


OF THE 


UNITED STATES OF AMERICA 
With All Amendments to July 1, 1935. 


(This Constitution was drafted by the Constitutional Convention which convened 
at Philadelphia on May 25 and adjourned on September 17, 1787, and became operative 
when ratified by 9 of the 13 states. The government created by the Constitution began 
operations on March 4, 1789. In the following draft those parts which have been 
superseded by later amendments are enclosed in brackets.) 


PREAMBLE 


We the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, provide for the common 
defence, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ye and establish this constitution for the 
United States of America. 


ARTICLE I 


1. All legislative powers herein granted shall be vested in a congress of 
the United States, which shall consist of a senate and house of representa- 
tives. 

2. The house of representatives shall be composed of members chosen 
every second year by the people of the several states, and the electors in 
each state shall have the qualifications requisite for electors of the most 
numerous branch of the state legislature. 


No person shall be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of that state in which 
he shall be chosen. 


[Representatives and direct taxes shall be apportioned among the several 
states which may be included within this union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons.] The actual enumeration 
shall be made within three years after the first meeting of the congress of 
the United States, and within every subsequent term of ten years, in such 
manner as they shall by law direct. The number of representatives shall 
not exceed one for every thirty thousand but each state shall have at least 
one representative; and until such enumeration shall be made, the state of - 
New Hampshire shall be entitled to choose three, Massachusetts eight, Rhode 
Island and Providence plantations one, Connecticut five, New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the execu- 
tive authority thereof shall issue writs of election to fill such vacancies. 
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The house of representatives shall choose their speaker and other officers; 
and shall have the sole power of impeachment. 

3. [The senate of the United States shall be composed of two senators 
from each state, chosen by the legislature thereof, for six years; and each 
senator shall have one vote.] 

Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into the three classes. 
The seats of the senators of the first class shall be vacated at the expiration 
of the second year, of the second class at the expiration of the fourth year, 
and of the third class at the expiration of the sixth year, so that one-third 
may be chosen every second year; [and if vacancies happen by resignation, 
or otherwise, during the recess of the legislature of any state, the executive 
thereof may make temporary appointments until the next meeting of the 
legislature, which shall then fill such vacancies. ] 

No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that state for which he shall be 
chosen. 

The vice-president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tem- 
pore, in the absence of the vice-president, or when he shall exercise the 
office of president of the United States. 

The senate shall have the sole power to try all impeachments. When sit- 
ting for that purpose, they shall be on oath or affirmation. When the presi- 
dent of the United States is tried, the chief justice shall preside; and no 
person shall be convicted without the concurrence of two-thirds of the mem- 
bers present. 

Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of 
honor, trust or profit under the United States; but the party convicted shall 
nevertheless be liable and subject to indictment, trial, judgment, and pun- 
ishment, according to law. 

4. The times, places and manner of holding elections for senators and 
representatives, shall be prescribed in each state by the legislature thereof ; 
but the congress may at any time by law make or alter such regulations, 
except as to the places of choosing senators. 

[The congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint 
a different day.] 

5. Hach house shall be the judge of the elections, returns, and qualifi- 
eations of its own members, and a majority of each shall constitute a quorum 
to do business; but a smaller number may adjourn from day to day, and 
may be authorized to compel the attendance of absent members, in such 
manner and under such penalties as each house may provide. _ 

Each house may determine the rules of its proceedings, punish its mem- 
bers for disorderly behavior, and, with the concurrence of two-thirds, expel 
a member. | 
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Each house shall keep a journal of its proceedings, and from time to 
time publish the same, excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either house on any ques- 
tion shall, at the desire of one-fifth of those present, be entered on the 
journal. 


Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 


6. The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of 
the United States. They shall in all cases, except treason, felony, and breach 
of the peace, be privileged from arrest during their attendance at the ses- 
sion of their respective houses, and in going to and returning from the 
same; and for any speech or debate in either house they shall not be ques- 
tioned in any other place. 


No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall have 
been increased during such time; and no person holding any office under 
the United States, shall be a member of either house during his continuance 
in office. 


7. All bills for raising revenue shall originate in the house of repre- 
sentatives; but the senate may propose or concur with amendments as on 
other bills. 


Every bill which shall have passed the house of representatives and 
the senate, shall, before it becomes a law, be presented to the president of 
the United States; if he approve, he shall sign it, but if not he shall return 
it, with his objections, to that house in which it shall have originated, who 
shall enter the objections at large on their journal, and proceed to recon- 
sider it. If after such reconsideration two-thirds of that house shall agree 
to pass the bill, it shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered, and if approved by two- 
thirds of that house, it shall become a law. But in all such cases the votes 
of both houses shall be determined by yeas and nays, and the names of the 
persons voting for and against the bill shall be entered on the journal of 
each house respectively. If any bill shall not be returned by the president 
within ten days (Sundays excepted) after it shall have been presented to 
him, the same shall be a law, in like manner as if he had signed it, unless 
the congress by their adjournment prevent its return, in which ease it shall 
not be a law. 


Every order, resolution, or vote, to which the concurrence of the senate 
and house of representatives may be necessary (except on a question of 
adjournment), shall be presented to the president of the United States; and 
before the same shall take effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two-thirds of the senate and house of 
representatives, according to the rules and limitations prescribed in the case 
of a bill. | 
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8. The congress shall have power— 

To lay and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the 
United States; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes; 

To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 


. To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and cur- 
rent coin of the United States; 

To establish post offices and post roads; 

To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writ- 
ings and discoveries ; 

To constitute tribunals inferior to the supreme court; 


To define and punish piracies and felonies committed on the high seas, 
and offences against the law of nations; 


To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 


To raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; 


To provide and maintain a navy; 


To make rules for the government and regulation of the land and naval 
forces ; 


To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasion; 


To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the 
United States, reserving to the states respectively the appointment of the 
officers, and the authority of training the militia according to the discipline 
prescribed by congress; 


To exercise exclusive legislation in all cases whatsoever, over such dis- 
trict (not exceeding ten miles square) as may, by cession of particular states, 
and the acceptance of congress, become the seat of government of the United 
States; and to exercise like authority over all places purchased by the con- 
sent of the legislature of the state in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock-yards, and other needful buildings; 
and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this consti- 
tution in the government of the United States, or in any department or 
officer thereof. 
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9. The migration or importation of such persons as any of the states 
now existing shall think proper to admit shall not be prohibited by the con- 
egress prior to the year one thousand eight hundred and eight, but a tax or 
duty may be imposed on such importation, not exceeding ten dollars for each 
person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when in eases of rebellion or invasion, the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to 
the census or enumeration herein before directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue 
to the ports of one state over those of another; nor shall vessels bound to, 
or from, one state, be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no per- 
son holding any office of profit or trust under them, shall, without the con- 
sent of the congress, accept of any present, emolument, office or title, of any 
kind whatever, from any king, prince, or foreign state. 

10. No state shall enter into any treaty, alliance, or confederation; grant 
letters of marque and reprisal; coin money; emit bills of credit; make any- 
thing but gold and silver coin a tender in payment of debts; pass any 
bill of attainder, ex post facto law, or law impairing the ahlieanea of con- 
tracts, or grant any title of nobility. 

No state shall, without the consent of congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for execut- 
ing its inspection laws; and the net produce of all duties and imposts laid 
by any state on ner or exports shall be for the use of the treasury of 
the United States; and all such laws shall be subject to the revision and 
control of the congress. 

No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops, or the of war in time of peace, enter into any agreement or 
compact with another state, or with a foreign power, or engage in war, unless 
actually invaded, or in stich imminent danger as will not admit of delay. 


ARTICLE II 


1. The executive power shall be vested in a president of the United 
States of America. He shall hold his office during the term of four years, 
and, together with the vice-president, chosen for the same term, be elected 
as follows: 

Kach state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and 
representatives to which the state may be entitled in the congress; but no 
senator or representative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 


[The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same 
state with themselves. And they shall make a list of all the persons voted 
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for, and of the number of votes for each; which list they shall sign and 
certify, and transmit sealed to the seat of government of the United States, 
directed to the president of the senate. The president of the senate, shall, 
in the presence of the senate and house of representatives, open all the cer- 
tificates, and the votes shall then be counted. The person having the greatest 
number of votes shall be the president, if such number be a majority of the 
whole number of electors appointed; and if there be more than one who 
have such majority, and have an equal number of votes, then the house of 
representatives shall immediately choose by ballot one of them for president. 
And if no person have a majority, then from the five highest on the list the 
said house shall in like manner choose the president. But in choosing the 
president the vote shall be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of all the states shall 
be necessary to a choice. In every case after the choice of the president, the 
person having the greatest number of votes of the electors shall be the vice- 
president. But if there should remain two or more who have equal votes, the 
senate shall choose from them by ballot the vice-president. ] 

The congress may determine the time of choosing the electors, and the. 
day on which they shall give their votes; which day shall be the same through- 
out the United States. 

No person except a natural ee citizen, or a citizen of the United States 
at the time of the adoption of this constitution shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a resi- 
dent within the United States. 

In ease of the removal of the president from office, or of his death, resig- 
nation, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the vice-president, and the congress may by law pro- 
vide for the case of removal, death, resignation, or inability both of the 
president and vice-president, declaring what officer shall then act as presi- 
dent, and such officer shall act accordingly, until the disability be removed 
or a president shall be elected. 

The president shall, at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished during the period for 
which he shall have been elected, and he shall not receive within that period 
any other emolument from the United States, or any of them. 

Before he enters on the execution of his office, he shall take the follow- 
ing oath or affirmation: 

‘‘T do solemnly swear (or affirm), that I will faithfully execute the office 
of president of the United States, and will, to the best of my ability, pre- 
serve, protect, and defend the constitution of the United States.’’ 

2. The president shall be commander-in-chief of the army and navy of 
the United States, and of the militia of the several states when called into 
the actual service of the United States; he may require the opinion in writ- 
ing of the principal officer in each of the executive departments, upon any 
subject relating to the duties of their respective offices, and he shall have 
power to grant reprieves and pardons for offenses against the United States, 
except in cases of impeachment. 
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He shall have power, by and with the advice and consent of the senate, 
to make treaties, provided two-thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate shall 
appoint ambassadors, other public ministers and consuls, judges of the su- 
preme court, and all other officers of the United States whose appointments 
are not herein otherwise provided for, and which shall be established by law; 
but the congress may by law vest the appointment of such inferior officers 
as they think proper in the president alone, in the courts of law, or in the 
heads of departments. 

The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire 
at the end of their next session. 

3. He shall from time to time give to the congress information of the 
state of the union, and recommend to their consideration such measures as he 
shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in ease of disagreement between 
them with respect to the time of adjournment, he may adjourn them to such 
time ag he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed; and shall 
commission all the officers of the United States. 

4. 'The president, vice-president, and all civil officers of the United 
States, shall be removed from office on impeachment for and conviction of 
treason, bribery, or other high crimes and misdemeanors. 


ARTICLE III 


1. ‘he judicial power of the United States shall be vested in one supreme 
court, and such inferior courts as the congress may from time to time ordain 
and establish. The judges, both of the supreme and inferior courts, shall 
hold their offices during good behavior, and shall, at stated times, receive for 
their services a compensation which shall not be diminished during their con- 
tinuanece in office. 

2. The judicial power shall extend to all cases, in law and equity, aris- 
ing under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority; to all cases affecting am- 
bassadors, other public ministers and consuls; to all cases of admiralty and 
maritime jurisdiction; to controversies to which the United States shall be a 
party; to controversies between two or more states [*hetween a state and 
citizens of another state] ; between citizens of different states; between citi- 
zens of the same state claiming lands under grants of different states, and 
between a state or the citizens thereof, and foreign states, citizens, or sub- 
jects. ) 

In all eases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be a party, the supreme court shall have 
original jurisdiction. In all the other cases before mentioned, the supreme 
court shall have appellate jurisdiction both as to law and fact, with such ex- 
ceptions and under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trials shall be held in the state where the said crimes shall have 


*See Amendment 11. 
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been committed ; but when not committed within any state, the trial shall be 
at such place or places as the congress may by law have directed. 

3. Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on the testimony of two 
witnesses to the same overt act, or on confession in open court. 

The congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. 


ARTICLE IV 


1. Full faith and eredit shall be given in each state to the public acts, 
records and judicial proceedings, of every other state. And the congress may 
by general laws prescribe the manner in which such acts, records, and pro- 
ceedings shall be proved, and the effect thereof. 

2. The citizens of each state shall be entitled to all privileges and im- 
munities of citizens in the several states. 


A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of 
the executive authority of the state from which he fled, be delivered up, to 
be removed to the state having jurisdiction of the crime. 


No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due. 


3. New states may be admitted by the congress into this union; but no 
. new states shall be formed or erected within the jurisdiction of any other 
state; nor any other state be formed by the junction of two or more states, 
or parts of states, without the consent of the legislatures of the states con- 
cerned, as well as of the congress. 

The congress shall have power to dispose of and make all needful rules 
aud regulations respecting the territory or other property belonging to the 
United States; and nothing in this constitution shall be so construed as to 
prejudice any claims of the United States, or of any particular state. 

4. The United States shall guarantee to every state in this union a re- 
publican form of government, and shall protect each of them against in- 
vasion; and on application of the legislature, or of the executive (when the 
legislature cannot be convened), against domestic violence. 


ARTICLE V 


The congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this constitution, or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for 
proposing amendments, which, in either case, shall be valid to all intents 
and purposes, as part of this constitution, when ratified by the legislatures 
of three-fourths of the several states, or by conventions in three-fourths there- 
of, as the one or the other mode of ratification may be proposed by the con- 
gress; provided that no amendment which may be made prior to the year 
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one thousand eight hundred and eight shall in any manner affect the first 
and fourth clauses in the ninth section of the first article; and that no state, 
without its consent, shall be deprived of its equal suffrage in the senate. 


ARTICLE VI 


All debts contracted and engagements entered into, before the adoption 
of this constitution, shall be as valid against the United States under this 
constitution, as under the confederation. 


This constitution and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; and 
the judges in every state shall be bound thereby, anything in the constitution 
‘or laws of any state to the contrary notwithstanding. 


The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of 
the United States and of the several states, shall be bound by oath or affirma- 
tion to support this constitution; but no religious test shall ever be required 
as a qualification to any office or public trust under the United States. 


ARTICLE VII 


The ratification of the conventions of nine states shall be sufficient for the 
establishment of this constitution between the states so ratifying the same. 


Done in convention by the unanimous consent of the states present, the sev- 
enteenth day of September, in the year of our Lord one thousand seven 
hundred and eighty seven, and of the Independence of the United States 
of America the twelfth. In witness whereof we have hereunto subscribed 
our names. 

GEORGE WASHINGTON, 
President and Deputy from Virginia. 
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AMENDMENT 1 
Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble and to petition 
the government for a redress of grievances. 


AMENDMENT 2 
A well regulated militia being necessary to the security of a free state, 
the right of the people to keep and bear arms shall not be infringed. 


AMENDMENT 3 , 

No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner, nor in time of war, but in a manner to be prescribed 
by law. 

AMENDMENT 4 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrant shall issue but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the person or 
things to be seized. 

AMENDMENT 5 

No person shall be held to answer for a capital, or otherwise infamous 
erime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service 
in time of war or public danger, nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property 
be taken for public use without just compensation. 


AMENDMENT 6 
In all criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
erime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accu- 
sation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense. 
AMENDMENT 7 
In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law. 
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AMENDMENT 8 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


AMENDMENT 9 


The enumeration, in this constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people. 


AMENDMENT 10 


The powers not delegated to the United States by the constitution, nor 
prohibited by it to the states, are reserved to the states respectively or to the 
people. 

AMENDMENT 11 


The judicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state. 

AMENDMENT 12 


The electors shall meet in their respective states, and vote by ballot for 
president and vice-president, one of whom at least shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
voted for as president, and in distinct ballots the person voted for as vice- 
president, and they shall make distinct lists of all persons voted for as presi- 
dent, and of all persons voted for as vice-president, and of the number 
of votes for each, which lists they shall sign and certify, and transmit sealed, 
to the seat of the government of the United States, directed to the presi- 
dent of the senate; the president of the senate shall, in the presence of the 
senate and house of representatives, open all the certificates, and the votes 
shall then be counted; the person having the greatest number of votes for 
president shall be the president, if such number be a majority of the whole 
number of electors appointed; and if no person have such majority, then 
from the persons having the highest numbers, not exceeding three, on the 
list of those voted for as president, the house of representatives shall choose 
immediately, by ballot, the president. But in choosing the president the 
votes shall be taken by states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a member or members from 
two-thirds of the states, and a majority of all the states shall be necessary to a 
choice. And if the house of representatives shall not choose a president 
whenever the right of choice shall devolve upon them, before the fourth day 
of March next following, then the vice-president shall act as president, as 
in the case of the death or other constitutional disability of the president. 


The person having the greatest number of votes as vice-president shall 
be the vice-president, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, then from the two 
highest numbers on the list the senate shall choose the vice-president; a 
quorum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary to a choice. 
But no person constitutionally ineligible to the office of president shall be 
eligible to that of vice-president of the United States. 
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AMENDMENT 13 
1. Neither slavery nor involuntary servitude, except as a punishment 
for crime, whereof the party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction. 


2. Congress shall have power to enforce this article by appropriate legis- 
lation. 
AMENDMENT 14 

1. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or property, without due 
process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws. , 

2. Representatives shall be apportioned among the several states accord- 
ing to their respective numbers, counting the whole number of persons in 
each state, including Indians not taxed. But when the right to vote at any 
election for the choice of electors for president and vice-president of the 
United States, representatives in congress, the executive and judicial officers. 
of a state, or the members of the legislature thereof, is denied to any of the 
male inhabitants of such state, being twenty-one years of age, and citizens of 
the United States, or in any way abridged, except for participation in re- 
bellion or other crime, the basis of representation therein shall be reduced in 
the proportion which the number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in such state. 

3. No person shall be a senator or representative in congress, or elector 
of president and vice-president, or hold any office, civil or military, under 
the United States, or under any state, who, having previously taken an oath 
as a member of congress, or as an officer of the United States, or as a mem- 
ber of any state legislature, or as an executive or judicial officer of any 
state, to support the Constitution of the United States, shall have engaged 
in insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But congress may, by a vote of two-thirds of each house, 
remove such disability. 

4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebellion, shall not be questioned. 
But neither the United States nor any state shall assume or pay any debt 
or obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave, but all such 
debts, obligations, and claims shall be held illegal and void. 

5. The congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 


AMENDMENT 15 
1. The right of citizens of the United States to vote shall not be denied 
or abridged by the United States, or by any state, on account of race, color, 
or previous condition of servitude. 
2. Congress shall have power to enforce this article by appropriate legis- 
lation. 
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AMENDMENT 16 
The congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, 
and without regard to any census or enumeration. 


AMENDMENT 17 
1. The senate of the United States shall be composed of two senators 
from each state, elected by the people thereof for six years; and each senator 
shall have one vote. The electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislatures. 


2. When vacancies happen in the representation of any state in the 
senate, the execytive authority of such state shall issue writs of election to 
fill such vacancies; provided, that the legislature of any state may empower 
the executive thereof to make temporary appointment until the people fill 
the vacancies by election as the legislature may direct. 


3. This amendment shall not be so construed as to affect the election or 
term of any senator chosen before it becomes valid as part of the constitution. 


AMENDMENT 18 

[1. After one year from the ratification of this article the manufacture, 
sale, or transportation of intoxicating liquors within, the importation thereof 
into, or the exportation thereof from the United States and all territory sub- 
ject to the jurisdiction thereof for beverage purposes is hereby prohibited. 

2. The congress and the several states shall have concurrent power to 
enforce this article by appropriate legislation. 

3. This article shall be inoperative unless it shall have been ratified as 
an amendment to the constitution by the legislatures of the several states, 
as provided in the constitution, within seven years from the date of the sub- 
mission hereof to the states by the congress. | 


AMENDMENT 19 | 

1. The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any state on account of sex. 

2. Congress shall have power by appropriate legislation to enforce the 
provisions of this article. 

-AMENDMENT 20 

1. The terms of the president and vice-president shall end at noon on 
the 20th day of January, and the terms of senators and representatives at 
noon on the 3d day of January of the years in which such terms would have 
ended if this article had not been ratified; and the terms of their successors 
shall then begin. 

2. The congress shall assemble at least once in every year, and such meet- 
ing shall begin at noon on the third day of January, unless they shall by law 
appoint a different day. 

3. If, at the time fixed for the beginning of the term of the president, the 
president-clect shall have died, the vice-president-elect shall become president. 
If a president shall not have been chosen before the time fixed for the begin- 
ning of his term, or if the president-elect shall have failed to qualify, then 
the vice-president-elect shall act as president until a president shall have 
qualified and the congress may by law provide for the case wherein neither 
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a president-elect nor a vice-president-elect shall have qualified, declaring 
who shall then act as president, or the manner in which one who is to act 
shall be selected, and such person shall act accordingly until a president or 
vice-president shall have qualified. 


4. The congress may by law provide for the case of the death of any of 
the persons from whom the house of representatives may choose a president 
whenever the right of choice shall have devolved upon them, and for the case 
of the death of any of the persons from whom the senate may choose a vice- 
president whenever the right of choice shall have’ devolved upon them. 


5. Sections 1 and 2 shall take effect on the 15th day of October follow- 
ing the ratification of this article. 

6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the constitution by the legislatures of three-fourths of the 
several states within seven years from the date of its submission. 


AMENDMENT 21 
1. The eighteenth article of amendment to the constitution of the United 
States is hereby repealed. 


2. The transportation or importation into any state, territory, or posses- 
sion of the United States for delivery or use therein of intoxicating liquors, 
in violation of the laws thereof, is hereby prohibited. 


3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the constitution by conventions in the several states, as 
provided in the constitution, within seven years from the date of the sub- 
mission hereof to the states by the congress. 


The first ten amendments were proposed by Congress on September 25, 1789, and 
were declared ratified in 1791. 

The eleventh amendment was submitted by Congress on March 5, 1794, and declared 
adopted on January 8, 1798. 

The twelfth amendment was submitted by Congress on December 12, 1803, declared 
in force on September 25, 1804. 

The thirteenth amendment was submitted by Congress on Age Gane 1, 1865, de- 
elared in force December 18, 1865. 

The fourteenth amendment was submitted by Congress on June 16, 1866, declared in 
force July 28, 1868. 

The fifteenth amendment was submitted by Congress on February 27, 1869, declared 
in force March 30, 1870. 

The sixteenth amendment was submitted by Congress on July 12, 1909, declared 
in force February 25, 1913. 

The seventeenth amendment was submitted by Congress on May 16, 1912, declared 
in force May 31, 1913. 

The eighteenth amendment was submitted by Congress on December 19, 1917, declared 
in force January 29, 1919. 

The nineteenth amendment was submitted by Congress on June 5, 1919, declared in 
force August 26, 1920. 

The twentieth amendment was submitted by Congress in February, 1932, declared 
in force February 6, 1933. 

The twenty-first amendment was submitted by Congress on February 20, 1933, de- 
clared in force December 5, 1933. 
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Required for quartering troops in house during peace ........ 
State, of, to adoption Of GOnsultutiGn aoe cer eee 
State; of, ta:reduction closensttors: 4-2... eee 


CONSENT OF CONGRESS 

Necessary for acceptance of presents, ete., by person 

holding office under United States --.....--.---..2.-:sicc---ee-ete0cee 
New states not to be formed without .........-..-...2.2.2-------2--eccee-ee 
States not tovlay duties without peek, eed ee ee 
States not to enter into agreement with other states or 

foreign Power wwithowbir te So re eee eee eee 
States not. fo engage in war without 2.75.) .24o. ee 


CONSENT OF SENATE 
President to make treaties by and with ..-....:.......--.----.--------- 
President to appoint certain officers by and with ................ 

CONSTITUTION 
Adoption not to affect validity Of) deDte 23-2. tcunterceeus 
Aiend mentee to,. WOW! Made corse. eee eer vee eee 
Congress can make laws for executing .............-----------<--secs-de--= 
Hitect: of breaking: oath fo. supporty, ise cece eaten ee 
Enumeration of rights not to disparage other rights -......... 
Judicial power to extend to cases arising under .................. 
Officers to be bound by oath to support ...........--2.--.2....: tee 
Of the states subordinate to that of the United States -....... 
Powers not delegated reserved to states or people ...............- 
President: to take: oath (0: preserve <, 1cc--setess een aceec- =! apes ceeeaaes 
PRATITIC ALLO Vege eee Ras sch oth Bae nascde et ee 
MUEemne. Lar Oi Ei LAIN ag eae ten ey es ees ee 


CONSULS 
UPISGICTLONMOL dCOULTS yeas cre ce aan Sarai eee ee ee mere 


CONTRACTS 
States’ not to pass laws impairing 22. ee 


CONTROVERSIES 

Judicial power to extend to,:In what cases -..42.--.:<f-<<--n 
CONVENING CONGRESS ; 

President May. “When aoe ce sank ee ues, oe eee 
CONVENTION 

Adoption of constitution sim. 2 p.-.29)< bse een ee 

For proposing amendments, congress may call, when ............ 
CONVICTION 

Impeachment cases;when had simtcece ee eee 
COPYRIGHTS | 

Authors; of, concress* to Provide fOr sk. oo. dere ere ee 
CORRUPTION OF BLOOD 

Attainder of treason shall not work .................. Ce rs hae ae 
COUNSEL 

Accused, toshave, benetiteot, 6 C208 divecs ce nek eemrer senna nee 
COUNTERFEITING 

Congress to provide ;punishment’ for 2.220 20220) 2 
COURTS 

Accused not compelled to testify against himself ~.............. 

Appointmenirot -Otricors sia: wemeicie icce We toot ie eee tere 

Capital crime, how persons held to answer for .................... 

Compensation of judges not to be diminished, when ............ 

Congress can constitute iNtOrlon .- 6. --.-t eee 

Cruel punishment, not_fo ber inthcted =... 

Deprivation Of fisht CocvOte ieee eee es bycshny dons Seam BAe 

Judicial power of United States, in what vested —.............. 

Judicial pawers,-iny What Vesced vy ee eee ee a ee 

Place’ Of CEL ee cee eee ee ee ee 
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COURTS (Continued) Art. Am. Sec. 
WSDL BAe Hh gO ATEN ke ERE he RUE Cee A ies hele SLO ND  Me ELE 2 
PRIUS OL CORSE LTO TOES 20 oat 5 eo sah occ tela toga nan lady otaten aah nacenn 6 
Servitude for, punishment ..................-..---- {0D ARE at. dale ON aE 13 
IEE OL ALT O82 OF Pe OR pace ote, mance ca ee eee aee eee ema nes III 1 
Lie RN rd te ear ap RL eos te tel Eek hei ct. coh ER Ar caer eRe III 2 

CREDIT s k 
Full faith and credit to be given by states to acts and 

BOCOSUR ROLE CAGILCOLNON er et ot ae reeset eet ete en cece teacaee IV 1 
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CRIMINAL PROSECUTIONS 
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CRUEL AND UNUSUAL PUNISHMENT 

El Oa hae herein aA inee aeRO MEER PONTE Ne kd Dee NO Uey [ARSe Senate es Severe 8 


DAY ; 
Votme for president, of (uniformity “in... | II ane: 
DEATH 
President, congress may provide for in case of .................. CLG gs) 20 4 
President, succession of vice-president —.......1...2.....20.eecceces CIE, 21) 20 3 
DEBATE 
Members of congress not to be questioned for speech in.... I 6 
DEBTS 
Congress ehpll have power, 0. pay ccs. sessed secae oases dees I 8 
Tsegal tender for, what constitutes i... ies nce hee cc cheese om cees I 10 
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No liability for, in aid of insurrection or for slaves ............ 14 

Validity of public debt not to be questioned ...............0....-.... 14 

Validity of, when incurred under the confederation ............ vi 
DEFENSE 

Congress may provide for the common ...................--.-..------- fe 8 

Counsel for accused in criminal prosecutions ..................----.- 6 
DELAWARE 

One representative in first; congress 2-220... es fk 2 
DELEGATED 

Powers not delegated are reserved. .............---.csssse-----ceceseecceeeoee 10 
DENIAL : 

Of rights, effect of enumeration in constitution —.............. 9 
DEPARTMENTS 

Congress may vest appointment of officers in heads of........ iy | 2 

President may require written opinion from ........................ II 2 
DIRECT TAX . | 

(Amended by 16th amendment) 

Apportionment among the several states, manner of ............ I 2 

Daid onlyin proportion to.population <...........2...--r1-. Ree I 9 
DISABILITY 

BEC MLDOLS OL COUO TEAS ake Mek ote to Be eas vano sn Maier henge 14 

PWOSCOMG, BUM. VIC OLD TORO Goa ipe sect ocaz obo svsen-ocea0--phdebaracedecseeesh II 1 
DISAGREEMENT 

Of houses, president may adjourn in case of ................--2-.----- II 3 
DISORDERLY BEHAVIOR 

Each house may punish members for .............---...-..----0c-ce- I 5 
DISQUALIFICATION OF 

Persons engaged in insurrection and rebellion ...................... 14 

Senators and representatives from holding certain offices.... I 
DISTRICT OF COLUMBIA 

Congress to have exclusive jurisdiction -..............2.....-----.-0-- I 8 
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DOCK YARDS Art. Am. 
Authority of congress over places purchased for .................--- I 
DOMESTIC VIOLENCE 
United States to protect each state against -......................----- Vi 
DUE PROCHSS 20 Tan We oo acce cescccrecses ot reseie serene eee ene (V) 14 
On vessels bound from one state to another prohibited ...... I 
Person not to be deprived of life, liberty or property 
Rie UAOL Ere. be wee wren Saat of A SRR She OU ARON Ghee a a Rie one gL 14 
Preferences between states prohibited -..................-----s:se--2---0+- I 
States not to deprive of life, liberty or property without.... 14 
DUTIES ; 
Articles exported from state, prohibited on ............-....----------- is 
Congress to have power to lay and collect -.................----..----+- I 
Laws laying, subject to control of congress ............-.--..--------+- iy 
President, of, to devolve on vice-president, when .................- IT 
State alll wet lay ge wei poe cer neers ee car ee ee eee eee I 
Uniformity throughout United States required ....:............... I 
ELECTIONS 
Each house shall judge of the election of its members ...... I 
Plestors, “fort ee lo ee ee 12 
Members of house of representatives, for -...........-....----000----+- I 
President and vice-president, for .......-....-...---- FR hs wrk ne: II 
Senators; for: sn ee see ee een See eee uf 
Senators time: and place’ forge cicseen eta eens I 
Senators, ‘how \elected! €-2k a ee ee ee. 17 
qualifications of ,olectors 22.....25 ee eee ees a7 
vacalicies;*hows tilled a2 he 4.65 ee Selene esas 17 


ELECTORS FOR PRESIDENT 
Choosing, manner of 
Disa Dil iby Fes. ees ote eo pace terete le ae, Ace XIV 
Method | Of; votiig 2a. eee ne cee Oe 12 

EMANCIPATION 
Slaves,’ Claims (fOr, VOU ete tee ee ee eee ee | 14 

EMOLUMENT 
Holders of office under United States prohibited from 

BECOPEINE ) WON yc ear eceere eee renee are cant oe ae ee a 

ENEMIES 
A. Ghering t0,: 18 TREASON ooo... 2. yadessce shen gas. eee a III 
Giving aid or comfort to, disqualifies from holding office, 

WIG 1 Soe: cosa aie Sergce at aaa beat ace leone ata te ene ae 14 

ENUMERATION OF THE PEOPLE 
Capitation tax to be in proportion t0 222..2...-<-..---cocsecserrgnace-eos I 
Pimet for Maki oo oss cpicacenssuevie sty ae sl aed e e I 

ENUMERATION 
Rights in constitution, of, not to disparage others ................ 9 

EQUAL PROTECTION OF THE LAWS 
States, shall nOt: Gemy sc ac.32 ce ences ek eee oe ee 14 

EQUAL SUFFRAGE IN THE SENATE 
States.not to -be deprived of .nn..:eee ee ee Vv 

ESTABLISHMENT OF RELIGION 
Congress: shallot remulate ete eee ee cere 1 

EXCESSIVE BAIL 
Not, to besrequired:s 5 -5..5 2a eee re ion eae ete pete uc eae 8 

EXCISES 
Congress has power to2lay BUCs cates Wise Ae eee set ce I 

EXCLUSIVE LEGISLATION 
Congress shall exercise, ‘wher. 22:.c2ie secs eat eesti te I 

EXECUTIVE POWER 
Wested (210 (Wr @eiGeit ssa: ces cee te cel tse ete Cee es II 

EXPENDITURES 
Statement to be published -.........-....---------... Decent 2 eh Ms De I 
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EXPORTS Art. Am. See. 
WOPOM HALO SOE Ot DEER NOU ets 2 ceece'a heeec oye os ei et ee oon I 9 
Ptace shall mot) Pay. uty wm pl pe ci 28 eee cae ble eae ade odes I 10 

EX POST FACTO LAWS 
era LOU EO COMP TOSS 0 sae Roan varity ave eacoveninet Ak tunis artes onaetaarinne I 9 
Srobibited ;-towstatess. |. ee 30 Se ea... i 10 

EXPULSION OF MEMBER 
Vote of two-thirds of either house necessary ............---2-.--2-----+- 14. 5 

EXTRAORDINARY SESSIONS 
Erie ACU MAINLY SMCRRL cote shee atone een ae cee Utena ti been ccuouinas-ntarattoes- aa Bi 3 

FAITH, FULL 
PROMDO MO LVON. (FOG PUDLCPACUS fic... fo ean duct eendacacscuaeeNapt-, Seeewt IV L 

FELONIES 
High seas, on, power of congress to punish .....................-.-- I 8 

FELONY 
Congressmen privileged from arrest for, when ...................-- I 6 

FINES, EXCESSIVE . 

BSE ema y i ee etl OME Get ad tags, te at Ste. eh Whee cee fedsori-s Pe eee see ah 8 

FOREIGN COIN 
Congress to have power to regulate value .........................----- I 8 

FOREIGN NATIONS 
Congress to regulate commerce with. .........-..---....c:tecce--eteeceeee- I 8 

FOREIGN POWER 
State not to enter into agreements with ...............--.:----------- 1 10 

FORFEITURE 
mttaer Of TPeason NOt-tO WOrk sen estes oe TIT 3 

FORM OF GOVERNMENT 
United States to guarantee republican: -_.....--.....--...---.2----2------0-+ IV 4 

FORTS 
Congress to exercise authority over places purchased for.... I 8 

FREEDOM OF SPEECH AND PRESS 
GOO TOES NOUStORRUEINGO (200i e nls onde cs ieee ace ens 1 

FUGITIVE FROM JUSTICE 
Must be delivered up on demand ............. he aS ae a ale IV 2 

FUGITIVE FROM SERVICE OR LABOR 
PS EROC SUG VOTOU RU gee. eicee usa te narrate eee) eonse-Fer a feces IV 2 

GENERAL WELFARE 
PCCM SIAM OTOVIGOR LOT iNest as hg ele ce loess . I 8 

GEORGIA . . 
Entitled to three representatives in first congress -............... I 2 

GOLD AND SILVER 
Coin only shall be tendered for payment of debts .................. I . 10 

GOVERNMENT 
United States to guarantee republican form of .................... IV 4 

GRAND JURY 
Persons held to answer only on presentation of ................-... 5 

HABEAS CORPUS 
WN aria vee Hoe RTIB NON GC x WON, oe cess 2 alec w aoa acca Donigcaens I 9 

HEADS OF DEPARTMENTS 
Congress may vest appointment of inferior officers in........ LE 2 
President may require written opinion from .......................----- IT 2 

HIGH CRIMES AND MISDEMEANORS 
JNA POOP PEEVE TY Sy Wap oligo ple MA fe lh ap ae ie use a eae II 4 


HOUSE OF REPRESENTATIVES 
(See also CONGRESS) 


ae) NRE TI UULO Ne BLITT Ee WONT errata cc ccc eciec wn kiya oes She odes = I 9) 
mpparonment Of meniberd, i 2 Se I 2 
Composed of, members chosen how ....-......--..-..-..-------ss-----e-00---+- i 2 
Engagement in insurrection or rebellion disqualifies for 

mGnhership, When isc Sie lee pile eee. 14 3 
Dei penachtnent power ar ti. a.) ee oe ee on aril I 2 
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HOUSE OF REPRESENTATIVES (Continued) 

WOUPNE] OL Proceedings. See Aerie ee eee ete res eres sees acne 
Judges of elections, returns and qualifications of members 
Méetings; time for holding) tee g ee ee seta regen tances 
Main bershdy icc.) acct strsuciege cla scnos snakebin eaenn Me ce epes emuea eee etararneenienes 
President chosen by, in absence of majority of electoral 

VOCOS va cen-n--gnnssndptetenweausenis capone rasmnaishdéna? ceneaneaee-ecgameceye cyeboaias usec cores 
Punishing members for disorderly behavior, power of............ 
Qualification of electors of ‘members 222.5. c02--ccpscns-covonsedanees 
Qua hlies 1208 OOF) MGM VTS Whar carr tee ee eres 
Quorum,’ hows CONSTIGINTOO vo.5.. eee ace eet eng eee eat ae 
Restrictions on appointment of members to office .....-.......... 
Revenue’ bille to be ‘orivinated shy ee eee ee 
Rules of proceedings, power to determine ..............-...------------ 
Speaker andi officers) Awa eee seat ae See ee 
Speeches and debates, members not to be questioned for.... 
Term of office of members, commencement of .................----- 
‘WACANCIOS (E35. cite secescatenes teeta a Ge eee ean reg ne ted See 


ILLEGAL DEBTS 
Tn ard Of rebellion cece ee re cea ee ees 


IMMUNITIES 
Abridgmant.,of ;shOmapd deriv 2s ean se cre aceeraee peer tease, eee 
Citizenship of each state entitled to .-.............-.::stsccsssdedetecscene 
Jeopardy for offenses of citizens concerning ............-.....-------- 
Members; of congress; Of (22... 42.320 carp sd ees eee ee 
Quartering of soldiers without consent of citizens concerning 
IMPEACHMENT . 
Conviction, officers shall be removed on. ..................--.000----+--- 
Power of the house of representatives 
Poser torethe SenatGe: teri nites es} eae ard ce eee 
President’s pardoning power not to extend to ....................-.- 
Triaia: CONVICHION SANG  JUCQMENT) actu melee teak ee eee 


IMPORTATION OF PERSONS 
Pobioited; cwihety cs set se chs. eee eee ee ee 


IMPORTS AND EXPORTS 


Congress shall have power to collect uniform duties ............ 

States not: to lay duties on, When 2.....-.<.-.--seascveacesensceesenveureeserses 

Subject :t0: control. of eongress 0 ios os ceeeetesee neeponeende ena xe 
INABILITY 

President or vice-president, of, successor how provided........ 
INCOMES 

Taxes on, power of congress to collect -......c...0...-c-<setenen-cceren=es 
INDIANS NOT TAXED 

Excluded in representative enumeration ..................-.-.-------- Cit) 
INDIAN TRIBES 

Gomer Ge vy this eh ie ge ed dca iaeele ae eel was eure cede 
INDICTMENT 

IN GOS SH T'Y WINEDT icssan iss le hoa 5 ee ack oe eee ete 
INFAMOUS CRIME 

Persons held To’ answer Lory Ow 35 c ety ccc ae poten -vale e 
INFERIOR COURTS 

Congress Das power-lO CROAtC | ccelarccc eee te etna ese 

Judicial. power” vested in. certain 0 ee eee eee 
INFORMATION 

President may require of heads of departments .................... 
INSURRECTION 

Congrassy maiy -aiup press (= i. hi ee ee eaten Neel ee eee 

Debts *forsaup pression of ...:2 2. one week,  eE 

Debts in aid of, or for loss of slaves, illegal ........................ 

United States to protect each state against ............-.....--.-.- 
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INTOXICATING LIQUOR 
Prohibition against transportation of, into states where 
illegal 


INVASION 

Congress may call forth militia to suppress .................0..-.-. 

State may engage in war in case of, when .......2.....2.....-.c0ce-000 

Suspension of writ of habeas corpus, when 

United States shall protect states against 
INVENTORS 

Congress may secure exclusive rights of -.....--..0.--....--csc---ccceeee 
INVOLUNTARY SERVITUDE 

Abolished except as punishment for crime 
JEOPARDY 
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JOURNAL 
PUG Tie OU SOURCE KOON eee pette o ac Scct cas prt inn ach pusctan ton vepeccorenateccascana 


JUDGES 
State dourt, of, bound by constitution --2 2... 2c. ect ceeeseces 
JUDGES OF THE SUPREME COURT 
Nominationyand-appomtmient: of 2). ee 
POTS OLTOLTIC ANC  COMIPONSALION » oe sc esa fe - cere apace prac tea ce rbac nen sonne 


JUDGMENT 
Hextontrofeany cCasevOt impeachment: ce... ees senate enethasccn sesso 


JUDICIAL POWER OF THE UNITED STATES 
Compensation arid term Of judges... -.<--.----us teeta oa 
Apa hi gape @ Paewmmtets cat Gy he Py OAS: RN tn gee aE CO ce Oe 
MrisdtcClionv Of SUPTeMe COUPE Me oeet ts, moe AC sath cee 
Limitation upon suits by citizens of a state or foreign 
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ite OOD mate yet WGN Go tone en see a eA cea keel ne Aye: 
TEE aa Org oR Ts) Ra Re ald Se ie fatto Aaah, of cee Py lameeenailh ere’ 
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PWR UL aul ae COUL LS? circie nh ent eo aie Mie Dak ec 8 1/ac Bn siete ta 

JUDICIAL PROCEEDINGS 
WAU BAG CLOCit COT DO™ STV ET ttc oie ee cree eas EA eet Spent 

JURISDICTION 
RYE CECE CETAT CE, 8 OL Petes re eden 8) Uns coms er aul Una eae ae 

JURISDICTION OF CRIME 
WUPIEy On LO WO TEMOVOU, TONStALG. 00. ee sa oe sarah 

JURY 
(See also GRAND JURY) 

Persons to answer charge of crime only by ........-.------------------ 
LER SSSA BC OT Sg ge tl i CNT OR SOI ERR EIR le ee heli POM 
Right of accused to have trial by impartial .....................-----.. 
Teelebyy.ovisnite atreommmont law rw pien ee eocee 

JUST COMPENSATION 
Private property shall not be taken for public use without.... 

JUSTICE 


Fugitives from, shall be delivered up, when .....................----..- 
LABOR 

Fugitives from, shall be delivered up, when ........................... 
LANDS, PUBLIC 

Coe er oas LO Ma VG. DOWER OVO Yet crepes shen nicks 0 oes nseendapcsada cee lotins 
LAND AND NAVAL FORCES 

GPa SE RELATES Margoreg VE § 9 Mets AR Jip tte hn SDI MBN. SRC PNET att 
LAW 

Bankruptcy and naturalization, of, to be uniform ................ 

Congress may make, for executing powers of government.... 

Constitution and treaties the supreme law ..................-.....------ 

MUS SPY OCORR, (OL iireceske dt Uasganshecede tebe S casihagd-- ated satis coat Svs eat ate 

Due process of, necessary by state -.22.2.02...0.22.<...-00:-oeceesecnansee 
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LAW (Continued) Art. Am.) Sec: 
Equal “protection Ok inc. ....5.sctotee. caper eee oan See ceed Sere 14 i 
ix ‘post facto not to: be passed eo te vera ieae, ee ee ee 2 Ton 9 
Ex.post facto not to be passed by state -.<.........-.--..---------2e i 10 
How bills in congress become ............ EG SS EC ONEE ee I 7 
impairing contracts s..icsccaeng-cet hee ee uf 10 
President, 00 7 OXCCUCG 16 cect len epee ee ee ee II 3 
Suits.at. common, how ‘regulated ia. eet eet ee i 

LAW OF NATIONS 
Congress may define and punish offenses against .................. L 8 

LEGAL TENDER 
States shall make nothing but gold and silver coin ................ 3 10 

LEGISLATION 
(See also CONGRESS) 

When weongress, bas OxelUSR Ve oh ncaa ap te na eee ver 4 8 

LEGISLATIVE POWERS 
WiGSL OC S1T ¥CONOTCSS ste. io ok peace See cee eee aeons i 1 

LEGISLATURE 
Disqualification for having violated oath as member of ...... 14 3 

LEGISLATURE, STATE 
Amendments to constitution, may apply for or ratify -....... V 
Application to United States for protection, when .........:...... IV 4 
Consent of, when required by United States to purchase 

COD OE Up eae sca oe cae ee eee te ee I 8 
Consent. required in forming new states 1..-WW.02 2-0. IV 3 
Effect of denying right to vote for members 1...) 2-2220)..2.2.0. 14 2 
Electors’ appointment may be direeted = c.iceste ance Se ie 1 
Members shall take oath to support constitution .................... VI 
Senators shall prescribe times for holding election of ........ £ + 
Senators to. be*chosen» by\ ste 2. 25 Seen Ae eee: I 

LETTERS OF MARQUE 
GOHSTOSS UMA Y “OTA yore pars. oe ees meee ee oe I 8 
States ‘shall motag rat pees a oo eect eeee e eee eee I 10 

LIFE 
Consequences of treason not to extend beyond ..............-...---- III 3 
Not’ to be. nut twice. in jeopardy. i202 lo eee 5 
Taken only in due. process Of lan a2. a... ee orem eae 14 1 

LIQUORS 
(See INTOXICATING LIQUOR) 

MAGAZINES 
Jurisdiction of congress over places purchased for ..........-.--.. Li 8 

MAJORITY 
Hlectors necessary to elect president. -......../.<-decc-cnseacenu-ae---- 12 
Members to choose vice-president, when senate elects him.. 12 

MAJORITY OF HOUSE 
uorum constituted ) bY. a3 10. cra ee eee ee i I D 

MAJORITY OF STATES 
Representation of, required when house elects president. ...... 12 

MARITIME “JURISDICTION “sor 23) 3S ee ee, ITE 2 


MARQUE AND REPRISAL 

(See LETTERS OF MARQUE) 
MARYLAND 

Number of representatives in first congress —...............--...... I a) 
MASSACHUSETTS 

Number of representatives in first congress —.........0....0000.... I 2 
MEASURES 

Congress ghall (tix rstandardu0 0.2.2.4...) ee ee I 8 
MEETING OF CONGRESS 

Time of, Holding. .c..:.-<<c:.s-:. peer. 4a. ee on eae 20 2 
MEMBERS 

Congress and state legislatures, of, to take constitutional 

OMEN. scsgteep Sail este -cks cee cey area ee 1 ie cee a eit Se ee VI 
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MILITIA 

Congress may provide for calling out .....00.....20002222-ce- scene 

Congress’ may’ provide for-organizing sci... 22a eee 

INeeeSsaryrto etree. state settee eee BR a 

President commander-in-chief of, when .......:..02.--0:...--20-----0-- 
MINISTERS 

(See AMBASSADORS) 
MISDEMEANORS 

Removal Of oOff1Gers: On CONVICTION. OF nice edn epi ceaceoe- xs fs-daceep 
MONEY 

errors Ass POWer LOM DOLEO Wye aca neue ons heh desk eaceeseieee last 

WONGrES VAA DOWEL EO (COND coo sic kas aceon teserearcie issn ene 

Drawn from treasury only on appropriation ........................ 

Bere Bem mS oT t W100 eco es ceca lece face tee eeninesarckas sats saw hed nix 
NATIONS 

Foreign, congress to regulate commerce with ..................----.- 
NATURAL BORN CITIZENS 

MOTD ee CATO UD ery Pe ECS ICY neg negate cee cnae te seca saepe neceacsacomnc dss 
NATURALIZATION 
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ACTS OF CONGRESS RELATING TO 
THE AUTHENTICATION OF LAWS AND RECORDS. 


(Authentication of legislative acts and proof of judicial proceedings of 
states, etc.) The acts of the legislature of any state or territory, or of any 
country subject to the jurisdiction of the United States, shall be authenti- 
cated by having the seals of such state, territory, or country affixed thereto. 
The records and judicial proceedings of the courts of any state or territory, 
or any such country, shall be proved or admitted in any other court within 
the United States, by the attestation of the clerk, and the seal of the court 
annexed, if there be a seal, together with a certificate of the judge, chief 
justice, or presiding magistrate, that the said attestation is in due form. 
And the said records and judicial proceedings, so authenticated, shall have 
such faith and eredit given to them in every court within the United States 
as they have by law or usage in the courts of the state from which they are 
taken. (R. 8S.) 

[Act of May 26, 1790, Ch. 11, 1 Stat. Lb. 122; Act of March 27, 1804, Ch. 56, 2 Stat. 
L. 299, 3 Fed. Stat. Ann. (2d Ed.) Sec. 905; 28 U. 8S. C. A. No. 687.] 

(Proofs of records, etc., kept 1 offices not pertaining to courts.) All 
records and exemplifications of books, which may be kept in any public 
office of any state or territory, or of any country subject to the jurisdiction 
of the United States, not appertaining to a court, shall be proved or admitted 
in any court or office in any other state or territory, or in any such country, 
by the attestation of the keeper of the said records or books, and the seal 
of his office annexed, if there be a seal, together with a certificate of the pre- 
siding justice of the court of the county, parish, or district in which such of- 
fice may be kept, or of the governor, or secretary of state, the chancellor or 
keeper of the great seal, of the state, or territory, or country, that the said at- 
testation is in due form, and by the proper officers. If the said certificate is. 
given by the presiding justice of a court, it shall be further authenticated by 
the clerk or prothonotary of the said court, who shall certify, under his hand. 
and the seal of his office, that the said presiding justice is duly commissioned 
and qualified; or, if given by such governor, secretary, chancellor, or keeper 
of the great seal, it shall be under the great seal of the state, territory, or 
country aforesaid in which it is made. And the said records and exemplifi- 
cations, so authenticated, shall have such faith and credit given to them in 
every court and office within the United States as they have by law or usage 
in the courts or offices of the state, territory, or country, as aforesaid, from 
which they are taken. (R. 8.) 


[Act of March 27, 1804, Ch. 56, 2 Stat. LL. 298-299; Act of Feb. 21, 1871, Ch. 62, 
16 Stat. L. 419. 3 Fed. Stat. Ann. (2d Ed.) Sec. 906. 28 U.S. CO. A. No. 688.] 
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OF THE 


TERRITORY OF MONTANA 


An Act to provide a temporary government for the territory of Montana. 


Be it enacted by the Senate and House of Representatives of the Umted 
States of America in Congress assembled, 


That all that part of the territory of the United States included within 
the limits, to-wit: Commencing at a point formed by the intersection of 
the twenty-seventh degree of longitude west from Washington, with the 
forty-fifth degree of north latitude; thence due west on said forty-fifth de- 
gree of latitude to a point formed by its intersection with the thirty-fourth 
degree of longitude west from Washington; thence due south along the said 
degree and thirty minutes of north latitude; thence due west along said forty- 
fourth degree and thirty minutes of north latitude to a point formed by its 
intersection with the crest of the Rocky mountains; thence following the 
erest of the Rocky mountains northward till its intersection with the Bitter 
Root mountains; thence northward along the crest of said Bitter Root moun- 
tains to its intersection with the thirty-ninth degree of longitude west from 
Washington; thence along said thirty-ninth degree of longitude northward 
to the boundary line of the British Possessions; thence eastward along said 
boundary line to the twenty-seventh degree of longitude west from Washing- 
ton; thence southward along said twenty-seventh degree of longitude to the 
place of beginning, be, and the same is hereby, created into a temporary 
government by the name of the territory of Montana: Provided, That 
nothing in this act contained shall be construed to inhibit the government of 
the United States from dividing said territory or changing its boundaries: 
in such manner and at such time as congress shall deem convenient and 
proper, or from attaching any portion of said territory to any other state or 
territory of the United States: Provided further, That nothing in this act 
contained shall be construed to impair the rights of person or property now 
pertaining to the Indians in said territory so long as such rights remain 
unextinguished by treaty between the United States and such Indians, or 
to include any territory which, by treaty with any Indian tribes, is not, 
without the consent of said tribe, to be included within the territorial limits 
or jurisdiction of any state or territory; but all such territory shall be ex- 
cepted out of the boundaries, and constitute no part of the territory of Mon- 
tana, until said tribe shall signify their assent to the president of the United 
States to be included within said territory, or to affect the authority of the 
government of the United States to make any regulations respecting such 
Indians, their lands, property, or other rights, by treaty, law, or otherwise, 
which it would have been competent for the government to make if this act 
had never passed. 


49 


ORGANIC ACT 


$2. And be it further enacted, That the executive power and authority 
in and over said territory of Montana, shall be vested in a governor, who 
shall hold his office for four years, and until his suecessor shall be appointed 
and qualified, unless sooner removed by.the president of the United States. 
The governor shall reside within said territory and shall be commander-in- 
chief of the militia and superintendent of Indian affairs thereof. He may 
grant pardons and respites for offenses against the laws of said territory, 
and reprieve for offenses against the laws of the United States, until the 
decision of the president of the United States can be made known thereon; 
he shall commission all officers who shall be appointed to office under the 
laws of said territory, and shall take care that the laws be faithfully exe- 
euted. 


§ 3. And be it further enacted, That there shall be a secretary of said 
territory, who shall reside therein and hold his office for four years, unless 
sooner removed by the president of the United States; he shall record and 
preserve all laws and proceedings of the legislative assembly hereinafter con- 
stituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and journals of the leg- 
islative assembly, within thirty days after the end of each session, and one 
copy of the executive proceedings and official correspondence, semi-annually, 
on the first days of January and July in each year, to the president of the 
United States, and two copies of the laws to the president of the senate and 
to the speaker of the house of representatives, for the use of congress. And 
in case of the death, removal, resignation, or absence of the governor from 
the territory, the secretary shall be, and he is hereby, authorized and re- 
quired to execute and perform all the powers and duties of the governor, 
during such vacancy or absence, or until another governor shall be duly 
appointed and qualified to fill such vacancy. 


$4. And be wi further enacted, That the legislative power and authority 
of the said territory shall be vested in the governor and a legislative assem- 
bly. The legislative assembly shall consist of a council and house of 
representatives. The council shall consist of seven members having the quali-. 
fications of voters, as hereinafter prescribed, whose term of office shall con- 
tinue two years. The house of representatives shall, at its first session, con- 
sist of thirteen members, possessing the same qualifications as prescribed for 
the members of the council, and whose term of service shall continue one 
year. The number of representatives may be increased by the legislative 
assembly, from time to time, to twenty-six, in proportion to the increase of 
qualified voters; and the council, in like manner, to thirteen. An appor- 
tionment shall be made, as nearly equal as practicable, among the several 
counties or districts for the election of the council and representatives, giving 
to each section of the territory representation in the ratio of its qualified 
voters as nearly as may be. And the members of the council and of the 
house of representatives shall reside in, and be inhabitants of, the district, 
or county, or counties for which they may be elected, respectively. Previous 
to the first election, the governor shall cause a census or enumeration of the 
inhabitants and qualified voters of the several counties and districts of the 
- territory to be taken by such persons and in such mode as the governor shall 
designate and appoint, and the person so appointed shall receive a reasonable 
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compensation therefore. And the first election shall be held at such time 
and places, and be conducted in such manner, both as to the persons who 
shall superintend such election and the returns thereof, as the governor shall 
appoint and direct; and he shall at the same time declare the number of 
members of the council and house of representatives to which each of the 
counties or districts shall be entitled under this act. The persons having 
the highest number of legal votes in each of said council districts, respec- 
tively, for members of the council, shall be declared by the governor to be 
duly elected to the council; and the persons having the highest number of 
legal votes for the house of representatives in each of said representative dis- 
tricts, respectively,shall be declared by the governor to be duly elected mem- 
bers of said house: Provided, That in case two or more persons voted for 
shall have an equal number of votes, and in case a vacancy shall otherwise 
occur in either branch of the legislative assembly, the governor shall order 
a new election. And the persons thus elected to the legislative assembly 
shall meet at such place and on such day as the governor shall appoint; but 
thereafter the time, place and manner of holding and conducting all elec- 
tions by the people, and the apportioning the representation in the several 
counties or districts to the council and house of representatives, according to 
the number of qualified voters, shall be prescribed by law, as well as the day 
of commencement of the regular sessions of the legislative assembly: Pro- 
vided, That no session in any one year shall exceed the term of forty days, 
except the first session, which may continue sixty days. 


' §5. And be wt further enacted, That all citizens of the United States, 
and those who have declared their intentions to become such, and who are 
otherwise described and qualified under the fifth section of the act of con- 
gress providing for a temporary government for the territory of Idaho, ap- 
proved March third, eighteen hundred and sixty-three, shall be entitled to 
vote at said first election, and shall-be eligible to any office within the said 
territory ; but the qualifications of voters, and of holding office, at all subse- 
quent elections, shall be such as shall be prescribed by the legislative as- 
sembly. : 


§6. And be it further enacted, That the legislative power of the terri- 
tory shall extend to all rightful subjects of legislation consistent with the 
constitution of the United States and the provisions of this act; but no law 
shall be passed interfering with the primary disposal of the soil; no tax 
shall be imposed upon the property of the United States, nor shall the lands 
or other property of non-residents be taxed higher than the lands or other 
property of residents. Every bill which shall have passed the council and 
house of representatives of the said territory shall, before it becomes a law, 
be presented to the governor of the territory. If he approve, he shall sign 
it; but if not he shall return it, with his objections, to the house in which 
it originated, who shall enter the objections at large upon their journal, and 
proceed to reconsider it. If, after such reconsideration, two-thirds of that 
house shall agree to pass the bill, it shall be sent, together with the objec- 
tions, to the other house, by which it shall likewise be reconsidered ; and if 
approved by two-thirds of that house, it shall become a law. But in all such 
cases the votes of such houses shall be determined by yeas and nays, to be en- 
tered on the journals of each house, respectively. If any bill shall not be re- 
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turned by the governor within three days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law, in like manner as if he 
had signed it, unless the assembly by adjournment, prevent its return, in 
which case it shall not be a law: Provided, That whereas slavery is pro- 
hibited in said territory by act of congress of June nineteenth, eighteen 
hundred and sixty-two, nothing herein contained shall be construed to au- 
thorize or permit its existence therein. 


§7. And be it further enacted, That all township, district and county 
officers, not herein otherwise provided for, shall be appointed or elected as 
the case may be, in such manner as shall be provided by the governor and 
legislative assembly of the territory of Montana. The governor shall nom- 
inate, and, by and with the advice and consent of the legislative council, 
appoint all officers not herein otherwise provided for, and in the first in- 
stance the governor alone may appoint all said officers, who shall hold their 
offices until the end of the first session of the legislative assembly, and shall 
lay off the necessary districts for the members of the council and house of 
representatives and all other officers. 


$8. And be wt further enacted, That no member of the legislative as- 
sembly shall hold or be appointed to any office which shall have been created, 
or the salary or emoluments of which shall have been increased while he 
was a member, during the term for which he was elected, and for one year 
after the expiration of such term; but this restriction shall not be applicable 
to members of the first eRe assembly. And no person holding a com- 
mission or appointment under the United States, except postmasters, shall 
be a member of the legislative assembly; or shall hold any office under the 
government of said territory. 


§9. And be it further enacted, That the judicial power of said terri- 
tory shall be vested in a supreme court, district courts, probate courts, and 
in justices of the peace. The supreme court shall consist of a chief justice 
and two associate justices, any two of whom shall constitute a quorum, and 
who shall hold a term at the seat of government of said territory annually ; 
and they shall hold their offices during the period of four years, and until 
their successors shall be appointed and qualified. The said territory shall 
be divided into three judicial districts, and a district court shall be held in 
each of said districts by one of the justices of the supreme court, at such 
times and places as may be prescribed by law; and the said judges shall, 
after their appointments, respectively reside in the districts which shall be 
assigned them. The jurisdiction of the several courts herein provided for, 
both appellate and original, and that of probate courts and of justices of the 
peace shall be limited by law: Provided, That justices of the peace shall not 
have jurisdiction of any matter in controversy when the title of land may be 
in dispute, or where the debt or sum claimed shall exceed one hundred dol- 
lars; and the said supreme and district courts respectively shall possess 
. chancery as well as common law jurisdiction. Hach district court, or the 
Judge thereof, shall appoint its clerk, who shall also be the register in chan- 
cery, and shall keep his office at the place where the court may be held. 
Writs of error, bills of exceptions, and appeals shall be allowed in all eases 
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from the final decisions of said district courts to the supreme court, under 
such regulations as may be prescribed by law. The supreme court, or the 
justices thereof, shall appoint its own clerk; and every clerk shall hold his 
office at the pleasure of the court for which he shall have been appointed. 
Writs of error and appeals from the final decisions of said supreme court 
shall be allowed, and may be taken to the supreme court of the United 
States, in the same manner and under the same regulations as from the cir- 
euit courts of the United States, where the value of the property or the 
amount in controversy, to be ascertained by the oath or affirmation of either 
party, or other competent witnesses, shall exceed one thousand dollars, ex- 
eept that a writ of error or appeal shall be allowed to the supreme court of 
the United States from the decision of the said supreme court created by 
this act, or any judge thereof, or of the district courts created by this act, 
or of any judge thereof, upon any writs of habeas corpus involving the ques- 
tion of personal freedom. And each of the said district courts shall have 
and exercise the same jurisdiction, in all cases arising under the constitution 
and laws of the United States, as is vested in the district and cireuit courts 
of the United States; and the first six days of every term of said courts, or so 
much thereof as shall be necessary, shall be appropriated to the trial of 
causes arising under the said constitution and laws; and writs of error and 
appeal in all such eases, shall be made to the supreme court of said territory 
the same as in other cases. The said clerks shall receive, in all such cases, 
the same fees which the clerks of the district courts of Washington territory 
now receive for similar services. 


$10. And be wt further enacted, That there shall be appointed an at- 
torney for said territory, who shall continue in office four years, and until 
his suecessor shall be appointed and qualified, unless sooner removed by the 
president of the United States, and who shall receive the same fees and 
salary as the attorney of the United States for the present territory of Wash- 
ington. There shall also be a marshal for the territory appointed, who shall 
hold his office for four years, and until his successor shall be appointed and 
qualified, unless sooner removed by the president of the United States, and 
who shall execute all processes issuing from the said courts when exercising 
their jurisdiction. as circuit and district courts of the United States. He 
shall perform the duties, be subject to the same regulations and penalties, 
and be entitled to the same fees, as the marshal of the district court of the 
United States for the present territory of Washington, and shall, in addi- 
tion, be paid two hundred dollars annually as a compensation for extra serv- 
ices. There shall also be appointed by the President of the United States, 
by and with the advice and consent of the senate, a surveyor general of said 
territory, who shall locate his office at such place as the secretary of the 
interior shall from time to time direct, and whose duties, powers, obligations, 
responsibilities, compensation, and allowances for clerk hire, office rent, fuel, 
and incidental expenses, shall be the same as those of the surveyor general 
of New Mexico, under the direction of the secretary of the interior, and such 
instructions as he may from time to time deem it advisable to give. 


$11. And be tt further enacted, That the governor, secretary, chief jus- 
tice, and associate justices, attorney, and marshal, shall be appointed by the 
president of the United States, by and with the advice and consent of the 
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senate. The governor and secretary to be appointed as aforesaid, shall, be- 
fore they act as such, respectively take an oath or affirmation before the 
district judge or some justice of the peace in the limits of said territory, duly 
authorized to administer oaths and affirmations by the laws now in force 
therein, or before the chief justice or some associate Justice of the supreme 
court of the United States, to support the constitution of the United States, 
and faithfully to discharge the duties of their respective offices; which said 
oaths, when so taken, shall be certified by the person by whom the same 
shall have been taken; and such certificates shall be received and recorded 
by the said secretary among the executive proceedings; and the chief jus- 
tice and associate justices, and all civil officers in said territory, before they 
act as such, shall take a like oath or affirmation before the said governor 
or secretary, or some judge or justice of the peace of the territory who may 
be duly commissioned and qualified, or before the chief justice or some asso- 
ciate justice of the supreme court of the United States, which said oath or 
affirmation shall be certified and transmitted by the person taking the same 
to the secretary, to be by him recorded as aforesaid; and afterwards the 
like oath or affirmation shall be taken, certified, and recorded in such manner 
and form as may be prescribed by law. And any person who has heretofore 
been appointed chief justice or associate justice of the territory of Idaho, 
who has not yet taken the oath of office, as prescribed by the act organizing 
said territory, may take said oath or affirmation before the chief justice 
or some associate justice of the supreme court of the United States. The 
svovernor shall receive an annual salary of two thousand five hundred dol- 
lars; the chief justice and associate justices shall receive an annual salary 
of two thousand five hundred dollars; the secretary shall receive an annual 
salary of two thousand dollars. The said salaries shall be paid quarter-yearly 
from the dates of the respective appointments at the treasury of the United 
States; but no payment shall be made until said officers shall have entered 
upon the duties of their respective appointments. The members of the legis- 
lative assembly shall be entitled to receive four dollars each, per day, during 
their attendance at the sessions thereof, and four dollars each for every twenty 
miles travel in going to and returning from said sessions, estimated according 
to the nearest usually travelled routes; an additional allowance of four dol- 
lars per day shall be paid to the presiding officer of each house for each day 
he shall so preside. And a chief clerk, one assistant clerk, one engrossing 
and one enrolling clerk, a sergeant-at-arms, and door-keeper may be chosen 
for each house; and the chief clerk shall receive four dollars per day, and 
the said other officers three dollars per day during the session of the legis- 
lative assembly; but no other officers shall be paid by the United States; 
Provided, That there shall be but one session of the legislative assembly an- 
nually, unless on an extraordinary occasion the governor shall think proper 
to call the legislative assembly together. There shall be appropriated an- 
nually the usual sum, to be expended by the governor, to defray the con- 
tingent expenses of the territory, including the salary of the clerk of the 
executive department. And there shall also be appropriated annually a 
sufficient sum, to be expended by the secretary of the territory, and upon 
an estimate to be made by the secretary of the treasury of the United States, 
to defray the expenses of the legislative assembly, the printing of the laws, 
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and other incidental expenses. And the governor and secretary of the ter- 
ritory shall, in the disbursement of all moneys entrusted to them, be gov- 
erned solely by the instructions of the secretary of the treasury of the United 
States, and shall semi-annually account to the said secretary for the man- 
ner in which the aforesaid moneys shall have been expended; and no ex- 
penditure shall be made by said legislative assembly for objects not specially 
authorized by the acts of congress making the appropriations, nor beyond 
the sums thus appropriated for such objects. 


$12. And be wt further enacted, That the legislative assembly of the 
territory of Montana shall hold its first session at such time and place in 
said territory as the governor thereof shall appoint and direct; and at said 
first session, or as soon thereafter as they shall deem expedient, the governor 
and legislative assembly shall proceed to locate and establish the seat of 
vovernment for said territory at such place as they may deem eligible; Pro- 
vided, That the seat of government fixed by the governor and legislative 
assembly shall not be at any time changed except by an act of the said as- 
sembly duly passed, and which shall be approved after due notice, at the 
first general election thereafter, by a majority of the legal votes cast on that 
question. 


$13. And be it further enacted, That a delegate to the house of repre- 
sentatives of the United States, to serve for the term of two years, who shall 
be a citizen of the United States, may be elected by the voters qualified to 
elect members of the legislative assembly, who shall be entitled to the same 
rights and privileges as are exercised and enjoyed by the delegates from 
the several other territories of the United States to the said house of repre- 
sentatives; but the delegate first elected shall hold his seat only during the 
term of the congress to which he shall be elected. The first election shall 
be held at such time and places, and be conducted in such manner, as the 
governor shall appoint and direct; and at all subsequent elections, the time 
and places, and manner of holding elections, shall be prescribed by law. The 
person having the greatest number of legal. votes shall be declared by the 
governor to be duly elected, and a certificate thereof shall’be given accord- 
ingly. That the constitution and all the laws of the United States which are 
not locally inapplicable, shall have the same force and effect within the said 
Montana territory as elsewhere within the United States. 


$14. And be it further enacted, That when the lands in said territory 
shall be surveyed under the direction of the government of the United States, 
preparatory to bringing the same into market, sections numbered sixteen 
and thirty-six in each township in said territory shall be, and the same are 
hereby, reserved for the purpose of being applied to schools in said territory, 
and in the states and territories hereafter to be erected out of the same. 


$15. And be tt further enacted, That, until otherwise provided by law, 
the governor of said territory may define the judicial districts of said ter- 
ritory, and assign the judges who may be appointed for said territory to the 
several districts, and also appoint the times and places for holding courts in 
the several counties or sub-divisions in each of said judicial districts, by 
proclamation to be issued by him; but the legislative assembly, at their first 
or any subsequent session, may organize, alter, or modify such judicial dis- 
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tricts, and assign the judges, and alter the times and places of holding the 
courts, as to them shall seem proper and convenient. 

§ 16. And be tt further enacted, That all officers to be appointed by 
the president of the United States, by and with the advice and consent of 
the senate, for the territory of Montana, who, by virtue of the provisions 
of any law now existing, or which may be enacted by congress, are required 
to give security for moneys that may be entrusted to them for disbursement, 
shall give such security at such time and in su manner as the secretary of 
the treasury may prescribe. 

$17. And be it further enacted, That all treaties, laws, and other en- 
gagements made by the government of the United States with the Indian 
tribes inhabiting the territory embraced within the provisions of this act, 
shall be faithfully and rigidly observed, anything contained in this act to 
the contrary nothwithstanding; and that the existing agencies and superin- 
tendencies of said Indians be continued, with the same power and duties 
which are now prescribed by law, except that the president of the United 
States may, at his discretion, change the location of the office of said agencies 
or superintendents. 


§18. And be it further enacted, That until congress shall otherwise 
direct, all that part of the territory of Idaho included within the following 
boundaries. to-wit: Commencing at a point formed by the intersection of 
the thirty-third degree of longitude west from Washington with the forty- 
first degree of north latitude; thence along said thirty-third degree of longi- 
tude to the crest of the Rocky mountains; thence northward along the said 
erest of the Rocky mountains to its intersection with the forty-fourth degree 
and thirty minutes of north latitude; thence eastward along said forty-fourth 
degree thirty minutes north latitude to the thirty-fourth degree of longitude 
west’ from Washington; thence northward along said thirty-fourth degree of 
longitude to its intersection with the forty-fifth degree north latitude; thence 
eastward along said forty-fifth degree of north latitude to its intersection 
with the twenty-seventh degree of longitude west from Washington; thence 
south along said twenty-seventh degree of longitude west from Washington 
to the forty-first degree north latitude; thence west along said forty-first de- 
gree north latitude to the place of beginning, shall be, and is hereby, incor- 
porated temporarily into, and made part of, the territory of Dakota. [Ap- 
proved May 26, 1864, 13 Stat. 85.] 


An Act amendatory of ‘‘An Act to provide a temporary government for 
the territory of Montana,’’ approved May 26, 1864. 


Be wt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the legislative assemblies of 
the several territories of the United States shall not, after the passage of 
this act, grant private charters or special privileges, but they may, by general 
incorporation acts, permit persons to associate themselves together as bodies 
corporate for mining, manufacturing, and other industrial pursuits. 


§ 2. And be it further enacted, That the probate courts of the territory 
of Montana, in their respective counties, in addition to their probate juris- 
diction, are hereby authorized to hear and determine civil causes wherein the 
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damage or debt claimed does not exceed’five hundred dollars, and such 
eriminal cases arising under the laws of the territory as do not require the 
intervention of a grand jury; Provided, That they shall not have jurisdiction 
in any matter in controversy when the title or right to the peaceable posses- 
sion of land may be in dispute, or chancery, or divorce causes; And provided 
further, That in all cases an appeal may be taken from any order, judgment, 
or decree of said probate court to the district court. 

$3. And be it further enacted, That the chief justice and associate jus- 
tices of said territory and the territory of Idaho shall each receive an annual 
salary of thirty-five hundred dollars. 

$4. And be it further enacted, That the judges of the supreme court of 
said territory, or a majority. of them, shall, when assembled at the seat of 
government of said territory, define the judicial districts of said territory, 
and assign the judges who may be appointed for said territory to the several 
districts, and shall also fix and appoint the times and places for holding the 
courts in the several counties or sub-divisions in each of said judicial districts, 
and alter the times and places of holding the courts as to them shall seem 
proper and convenient, but not less than two terms shall be held at each place 
of holding court each year. 

§5. And be it further enacted, That for the purpose of reviving the 
legislative functions of the territory of Montana, which have been adjudged 
therein to have’ lapsed, the governor of said territory be, and he is hereby, 
authorized, on or before the first day of July, eighteen hundred and sixty- 
seven, to divide said territory into legislative districts for the election of 
members of the council and house of representatives, and to apportion among 
said districts the number of members of the legislative assembly provided for 
in the organic act of said territory, and the election of said members of the 
legislative assembly shall be held at such time and shall be conducted in the 
manner prescribed by the legislative assembly of said territory at the session 
thereof, begun and holden at the city of Bannack, in eighteen hundred and 
sixty-four and eighteen hundred and sixty-five, and the qualifications of 
voters shall be the same as that prescribed by said organic act, saving 
and excepting the distinction therein made on account of race or color, 
- and the legislative assembly, so elected, shall convene at the time pre- 
scribed by said legislative assembly at the session last aforesaid. The 
apportionment provided for in this section shall be based upon such 
an enumeration of the qualified electors of the said several legislative 
districts as shall appear from the election returns in the office of the 
secretary of said territory, and from such other sources of information as 
will enable the governor, without taking a new census, to make an appor- 
tionment which shall fairly represent the people of the several districts in 
both houses of the legislative assembly, but the legislature may at any time 
change the legislative districts of the territory as fixed by the governor. 

$6. And be it further enacted, That all acts passed at the two sessions 
of the so-called legislative assembly of the territory of Montana, held in 
eighteen hundred and sixty-six, are hereby disapproved and declared null 
and void, except such acts as the legislative assembly herein authorized to 
be elected, shall by special act, in each case, re-enact: Provided, however, 
That in all the claims of vested rights thereunder, the party claiming the 
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same shall not, by reason of anything in this section contained, be precluded 
from making and testing said claim in the courts of said territory: And 
provided further, That no legislation or pretended legislation in said terri- 
tory since the adjournment of the first legislative assembly shall be deemed 
valid until the election of the legislative assembly herein provided for shall 
take place. 

$7. And bert further enacted, That from and after the first day of April 
next, the salary of each of the judges of the several supreme courts in each 
of the organized territories (except Montana and Idaho) shall be two 
thousand five hundred dollars. 

§ 8. And be it further enacted, That all acts and parts of acts incon- 
sistent with this act are hereby repealed. [Approved March 2, 1867, 14 
Stat. 426.] 


THE ENABLING ACT 


An Acr to provide for the division of Dakota into two states and to 
enable the people of North Dakota, South Dakota, Montana and Washington 
to form constitutions and state governments and to be admitted into the 
Union on an equal footing with the original states, and to make donations of 
public lands to such states. . 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Covigress assembled, 


That the inhabitants of all that part of the area of the United States 
now constituting the territories of Dakota, Montana, and Washington, as at 
present described, may become the states of North Dakota, South Dakota, 
Montana, and Washington, respectively, as hereinafter provided. 


§ 2. The area comprising the territory of Dakota shall, for the purposes 
of this act, be divided on the line of the seventh standard parallel produced 
due west to the western boundary of said territory; and the delegates elected 
as hereinafter provided to the constitutional convention in districts north of 
said parallel shall assemble in convention, at the time prescribed in this act, 
at the city of Bismarck; and the delegates elected in districts south of said 
parallel shall, at the same time assemble in convention at the city of Sioux 
Falls. 


§ 3. That all persons who are qualified by the laws of said territories 
to vote for representatives to the legislative assembly thereof, are hereby 
authorized to vote for and choose delegates to form conventions in said pro- 
posed states; and the qualifications for delegates to such conventions shall 
be such as by the laws of said territories respectively, persons are required 
to possess to be eligible to the legislative assemblies thereof; and the afore- 
said delegates to form said conventions shall be apportioned within the 
limits of the proposed states, in such districts as may be established as 
herein provided, in proportion to the population in each of said counties 
and districts, as near as may be, to be ascertained at the time of making 
said apportionments by the persons hereinafter authorized to make the same, 
from the best information obtainable, in each of which districts three dele- 
gates shall be elected, but no elector shall vote for more than two persons 
for delegates to such conventions; that said apportionments shall be made by 
the governor, the chief justice, and the secretary of said territories; and 
the governors of said territories shall, by proclamation, order an election of 
the delegates aforesaid in each of said proposed states, to be held on the 
Tuesday after the second Monday in May, eighteen hundred and eighty-nine, 
which proclamation shall be issued on the fifteenth day of April, eighteen 
hundred and eighty-nine; and such election shall be conducted, the returns 
made, the result ascertained, and the certificates to persons elected to such 
convention issued in the same manner as is prescribed by the laws of the 
said territories regulating elections therein for delegates to congress; and 
the number of votes cast for delegates in each precinct shall also be returned. 
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The number of delegates to said conventions respectively shall be seventy-five ; 
and all persons resident in said proposed states, who are qualified voters of 
said territories as herein provided, shall be entitled to vote upon the election 
of delegates, and under such rules and regulations as said conventions may 
prescribe, not in conflict with this act, upon the ratification or rejection of 
the constitutions. 

§ 4. That the delegates to the conventions elected as provided for, in 
this act shall meet at the seat of government of each of said territories, ex- 
cept the delegates elected in South Dakota, who shall meet at the city of 
Sioux Falls, on the Fourth day of July, eighteen hundred and eighty-nine, 
and, after organization, shall declare, on behalf of the people of said pro- 
posed states, that they adopt the constitution of the United States; where- 
upon the said conventions shall be, and are hereby, authorized to form con- 
stitutions and state governments for said proposed states, respectively. The 
constitutions shall be republican in form, and make no distinction in civil 
or political rights on account of race or color, except as to Indians not taxed, 
and not be repugnant to the constitution of the United States and the princi- 
ples of the Declaration of Independence. And said conventions shall provide, 
by ordinances irrevocable without the consent of the United States and the 
people of said states: 


First. That perfect toleration of religious sentiment shall be secured 
and that no inhabitant of said states shall ever be molested in person or 
property on account of his or her mode of religious worship. 


Second. That the people inhabiting said proposed states do agree and 
declare that they forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries thereof, and to all lands lying 
within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall have been extinguished by the United States, the 
same shall be and remain subject to the disposition of the United States, and 
said Indian lands shall remain under the absolute jurisdiction and control 
of the congress of the United States; that the lands belonging to citizens of 
the United States residing without the said states shall never be taxed at 
a higher rate than the lands belonging to residents thereof; that no taxes 
shall be imposed by the states on lands or property therein belonging to or 
which may hereafter be purchased by the United States or reserved for its 
use. But nothing herein, or in the ordinances herein provided for, shall 
preclude the said states from taxing as other lands are taxed any lands 
owned or held by any Indian who has severed his tribal relations, and has 
obtained from the United States or from any person a title thereto by patent 
or other grant, save and except such lands as have been or may be granted 
to any Indian or Indians under any act of congress containing a provision 
exempting the lands thus granted from taxation; but said ordinances shali 
provide that all such lands shall be exempt from taxation by said states so 
long and to such extent as such acts of congress may prescribe. 

Third. That the debts and liabilities of said territories shall be assumed 
and paid by said states, respectively. 

Fourth. That provision shall be made for the establishment and main- 
tenance of systems of public schools, which shall be open to all the children 
of said states, and free from sectarian control. 
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§ 5. That the convention which shall assemble at Bismarck shall form 
a constitution and state government for a state to be known as North Da- 
kota, and the convention which shall assemble at Sioux Falls shall form a 
constitution and state government for a state to be known as South Dakota: 
Provided, That at the election for delegates to the constitutional convention 
in South Dakota, as hereinbefore provided, each elector may have written 
or printed on his ballot the words, ‘‘For the Sioux Falls constitution,’’ or 
the words, ‘‘Against the Sioux Falls constitution,’’ and the votes on this 
question shall be returned and canvassed in the same manner as for the elec- 
tion provided for in section three of this act; and if a majority of all votes 
cast on this question shall be “‘for the Sioux Falls constitution’’ it shall be 
the duty of the convention which may assemble at Sioux Falls, as herein pro- 
vided, to resubmit to the people of South Dakota, for ratification or rejection, 
at the election hereinafter provided for in this act, the constitution framed at 
Sioux Falls and adopted November third, eighteen hundred and eighty-five, 
and also the articles and propositions separately submitted at that election, 
including the question of locating the temporary seat of government, with 
such changes only as relate to the name and boundary of the proposed state, 
to the reapportionment of the judicial and legislative districts, and such 
amendments as may be necessary in order to comply with the provisions of 
this act; and if a majority of the votes cast on the ratification or rejection of 
the constitution shall be for the constitution irrespective of the articles sep- 
arately submitted, the state of South Dakota shall be admitted as a state in 
the Union under said constitution as hereinafter provided; but the archives, 
records and books of the territory of Dakota shall remain at Bismarck, the 
capital of North Dakota, until an agreement in reference thereto is reached 
by said states. But if at the election for delegates to the constitutional con- 
vention in South Dakota a majority of all the votes cast at that election shall 
be ‘‘against the Sioux Falls constitution,’’ then and in that event it shal! 
be the duty of the convention which will assemble at the city of Sioux Falls 
on the fourth day of July, eighteen hundred and eighty-nine, to proceed to 
form a constitution and state government as provided in this act the same 
as if that question had not been submitted to a vote of the people of South 
Dakota. 


§ 6. It shall be the duty of the constitutional convention of North Da- 
kota and South Dakota to appoint a joint commission, to be composed of 
not less than three members of each convention, whose duty it shall be to 
assemble at Bismarck, the present seat of government of said territory, and 
agree upon an equitable division of all property belonging to the territory of 
Dakota, the disposition of all publie records, and also adjust and agree upon 
the amount of the debts and liabilities of the territory, which shall be as- 
sumed and paid by each of the proposed states of North Dakota and South 
Dakota; and the agreement reached respecting the territorial debts and la- 
bilities shall be incorporated in the respective constitutions, and each of such 
states shall obligate itself to pay its proportion of said debts and liabilities 
the same as if they had been created by such states respectively. 


§7. If the constitutions formed for both North Dakota and South Da- 
kota shall be rejected by the people at the elections for the ratification or 
rejection of their respective constitutions as provided for in this act, the 
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territorial government of Dakota shall continue in existence the same as if 
this act had not been passed. But if the constitution formed for either 
North Dakota or South Dakota shall be rejected by the people, that part of 
the territory so rejecting its proposed constitution shall continue under the 
territorial eovernment of the present territory of Dakota, but shall, after 
the state adopting its constitution is admitted into the Union, be called by 
the name of the territory of North Dakota or South Dakota, as the case may 
be: Provided, That if either of the proposed states provided for in this act 
shall reject the constitution which may be submitted for ratification or re- 
jection at the election provided therefor, the governor of the territory in 
which such proposed constitution was rejected shall issue his proclamation 
reconvening the delegates elected to the convention which formed such re- 
jected constitution, fixing the time and place at which said delegates shall 
assemble; and when so assembled they shall proceed to form another con- 
stitution or to amend the rejected constitution, and shall submit such new 
constitution or amended constitution to the people of the proposed state for 
ratification or rejection, at such time as said convention may determine; and 
all the provisions of this act, so far as applicable, shall apply to such con- 
vention so reassembled and to the constitution which may be formed, its rati- 
fication or rejection, and to the admission of the proposed state. 


§ 8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls consti- 
tution of eighteen hundred and eighty-five, after having amended the same 
as provided in section five of this act, to the people of South Dakota for 
ratification or rejection at an election to be held therein on the first Tuesday 
in October, eighteen hundred and eighty-nine; but if said constitutional 
convention is authorized and required to form a new constitution for South 
Dakota it shall provide for submitting the same in like manner to the peo- 
ple of South Dakota for ratification or rejection at an election to be held in 
said proposed state on the said first Tuesday in October. And the constitu- 
tional conventions which may assemble in North Dakota, Montana and 
Washington, shall provide in like manner for submitting the constitutions 
formed by them to the people of said proposed states, respectively, for rati- 
fication or rejection at elections to be held in said proposed states on the 
said first Tuesday in October. At the elections provided for in this section 
the qualified voters of said proposed states shall vote directly for or against 
the proposed constitutions, and for or against any articles or propositions 
separately submitted. The returns of said elections shall be made to the 
secretary of each of said territories, who, with the governor and chief justice 
thereof, or any two of them, shall canvass the same; and if a majority of 
the legal votes cast shall be for the constitution thes governor shall certify 
the result to the president of the United States, together with a statement 
of the votes cast thereon and upon separate articles or propositions, and a 
copy of said constitution, articles, propositions, and ordinances. And if the 
constitutions and governments of said proposed states are republican in form, 
and if all the provisions of this act have been complied with in the formation 
thereof, it shall be the duty of the president of the United States to issue his 
proclamation announcing the result of the election in each, and thereupon 
the proposed states which have adopted constitutions and formed state gov- 
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ernments as herein provided shall be deemed admitted by congress into the 
Union under and by virtue of this act on an equal footing with the original 
states from and after the date of said proclamation. 

§9. That until the next general census, or until otherwise provided by 
law, said states shall be entitled to one representative in the house of repre- 
sentatives of the United States, except South Dakota, which shall be entitled 
to two, and the representatives to the fifty-first congress, together with the 
governors and other officers provided for in said constitutions, may be elected 
on the same day of the election for the ratification or rejection of the con- 
stitutions; and until said state officers are elected and qualified under the 
provisions of each constitution and the states, respectively, are admitted into 
the Union, the territorial officers shall continue to discharge the duties of 
their respective offices in each of said territories. 

§ 10. That upon the admission of each of said states into the Union 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such section, or any parts thereof, have been sold or other- 
wise disposed of by or under the authority of any act of congress, other 
lands equivalent thereto, in legal subdivisions of not less than one-quarter 
section, and as contiguous as may be to the section in lieu of which the same 
is taken, are hereby granted to said states for the support of common schools, 
such indemnity lands to be selected within said states in such manner as the 
legislature may provide, with the approval of the secretary of the interior; 
Provided, That the sixteenth and thirty-sixth sections embraced in perma- 
nent reservations for national purposes shall not, at any time, be subject to 
the grants nor to the indemnity provisions of this act, nor shall any lands 
embraced in Indian, military or other reservations of any character be sub- 
ject to the grants or to the indemnity provisions of this act until the reserva- 
tion shall have been extinguished and such lands be restored to and become ° 
a part of the public domain. 

$11. That all lands granted by this act shall be disposed of only at 
public sale after advertising—tillable lands capable of producing agricultural 
erops for not less than ten dollars ($10.00) per acre, and lands principally 
valuable for grazing purposes for not less than five dollars ($5.00) per acre. 
Any of the said lands may be exchanged for other lands, public or private, 
of equal value and as near as may be of equal area, but if any of the said 
lands are exchanged with the United States such exchange shall be limited 
to surveyed, nonmineral, unreserved public lands of the United States within 
the state. 

The said lands may be leased under such regulations as the legislature 
may prescribe; but leases for grazing and agricultural purposes shall not 
be for a term longer than five (5) years; mineral leases, including leases 
for exploration for oil and gas and the extraction thereof, for a term not 
longer than twenty (20) years; and leases for development of hydro-electric 
power for a term not longer than fifty (50) years. 

The state may also, upon such terms as it may prescribe grant such ease- 
ments or rights in any of the lands granted by this act, as may be acquired 
in privately owned lands through proceedings in eminent domain; provided, 
however, that none of such lands, nor any estate or interest therein, shall 
ever be disposed of except in pursuance of general laws providing for such 
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disposition, nor unless the full market value of the estate or interest disposed 
of, to be ascertained in such manner as may be provided by law, has been 
paid or safely secured to the state. | 

With the exception of the lands granted for public buildings, the proceeds 
from the sale and other permanent disposition of any of the said lands and 
from every part thereof, shall constitute permanent funds for the support 
and maintenance of the public schools and the various state institutions for 
which the lands have been granted. Rentals on leased lands, interest on de- 
ferred payments on lands sold, interest on funds arising from these lands, 
and all other actual income, shall be available for the maintenance and sup- 
port of such schools and institutions. Any state may, however, in its discre- 
tion, add a portion of the annual income to the permanent funds. 


The lands hereby granted shall not be subject to pre-emption, homestead 
entry, or any other entry under the land laws of the United States, whether 
surveyed or unsurveyed, but shall be reserved for the purposes for which 
they have been granted. 


NOTE.—This section given as amended 
by an act of congress entitled An Act to 
Amend Section Eleven of the Act approved ° 
February 22, 1889 (25 Stat. 676) relating to 
the admission into the Union of the states 


§ 12. That upon the admission of 


of North Dakota, South Dakota, Montana, 
and Washington, approved by the president 
of the United States, May 7, 1932. This 
amendment was accepted by the state of 
Montana by Chapter 84, Laws of 1933. 


each of said states into the Union, in 


accordance with the provisions of this act, fifty sections of the unappropri- 
ated public lands within said states, to be selected and located in legal sub- 
divisions as provided in section ten of this act, shall be, and are hereby, grant- 
ed to said states for the purpose of erecting public buildings at the capital of 
said states for legislative, executive and judicial purposes. 


§ 13. That five per centum of the proceeds of the sales of public lands 
lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the Union, after deducting all the ex- 
penses incident to the same, shall be paid to the said states, to be used as a 
permanent fund, the interest of which only shall be expended for the sup- 
port of common schools within said states respectively. 


§ 14. That the lands granted to the territories of Dakota and Montana 
by the act of February eighteenth, eighteen hundred and eighty-one, entitled 
“‘An act to grant lands to Dakota, Montana, Arizona, Idaho and Wyoming 
for university purposes,’’ are hereby vested in the states of South Dakota, 
North Dakota, and Montana, respectively, if such states are admitted into 
the union, as provided in this act, to the extent of the full quantity of 
seventy-two sections to each of said states, and any portion of said lands 
that may not have been selected by either of said territories of Dakota or 
Montana may be selected by the respective states aforesaid; but said act 
of February eighteenth, eighteen hundred and eighty-one, shall be so 
amended as to provide that none of said lands shall be sold for less than 
ten dollars per acre, and the proceeds shall constitute a permanent fund to 
be safely invested and held by said states severally, and the income thereof 
be used exclusively for university purposes. And such quantity of the 
lands authorized by the fourth section of the act of July seventeenth, eighteen 
hundred and fifty-four, to be reserved for university purposes in the terri- 
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tory of Washington, as, together with the lands confirmed to the vendees of 
the territory by the act of March fourteenth, eighteen hundred and sixty- 
four, will make the full quantity of seventy-two entire sections, are hereby 
granted in the like manner to the state of Washington for the purpose of a 
university in said state. None of the lands granted in this section shall be 
sold at less than ten dollars per acre; but said lands may be leased in the 
same manner as provided in section eleven of this act. The schools, colleges 
and universities provided for in this act shall forever remain under the 
exclusive control of the said states, respectively, and no part of the proceeds 
arising from the sale or disposal of any lands herein granted for educa- 
tional purposes shall be used for the support of any sectarian or denomina- 
tional school, college or university. The section of land granted by the act 
of June sixteenth, eighteen hundred and eighty, to the territory of Dakota, 
for an asylum for the insane shall, upon admission of the said state of South 
Dakota into the Union, become the property of said state. 


§ 15. That so much of the lands belonging to the United States as have 
been acquired and set apart for the purpose mentioned in ‘‘An act appro- 
priating money for the erection of a penitentiary in the territory of Da- 
kota,’’ approved March second, eighteen hundred and eighty-one, together 
with the buildings thereon, be, and the same is hereby granted, together with 
any unexpended balances of the moneys appropriated therefor by said act, 
to said state of South Dakota for the purposes therein designated; and the 
states of North Dakota and Washington shall, respectively, have like grants 
for the same purpose, and subject to like terms and conditions as provided in 
said act of March second, eighteen hundred and eighty-one, for the territory 
of Dakota. The penitentiary at Deer Lodge City, Montana, and all lands 
- connected therewith and set apart and reserved therefor, are hereby granted 
to the state of Montana. 


§ 16. That ninety thousand acres of land, to be selected and located as 
provided in section ten of this act, are hereby granted to each of said states, 
except to the state of South Dakota, to which one hundred and twenty thous- 
and acres are granted, for the use and support of agricultural colleges in 
said states, as provided in the acts of congress making donations of lands for 
such purpose. 


§17. That in lieu of the grant of land for purposes of internal im- 
provement made to new states by the eighth section of the act of September 
fourth, eighteen hundred and forty-one, which act is hereby repealed as to the 
states provided for by this act, and in lieu of any claim or demand by the 
said states, or either of them, under the act of September twenty-eight, 
eighteen hundred and fifty, and section twenty-four hundred and seventy- 
nine of the Revised Statutes, making a grant of swamp and overflowed 
lands to certain states, which grant it is hereby declared is not extended to 
the states provided for in this act, and in lieu of any grant of saline lands ay 
said states, the following grants of land are hereby made, to-wit: 


To the state of South Dakota: For the school of mines, forty thousand 
acres; for the reform school, forty thousand acres; for the deaf and dumb 
asylum, forty thousand acres; for the agricultural college, forty thousand 
acres; for the university, forty thousand acres; for state normal schools, eighty 
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thousand acres; for public buildings at the capital of said state, fifty thousand 
acres, and for such other educational and charitable purposes as the legis- 
lature of said state may determine, one hundred and seventy thousand acres; 
in all five hundred thousand acres. 


To the state of North Dakota: A like quantity of land as is in this section 
granted to the state of South Dakota, and to be for like purposes, and in 
like proportion as far as practicable. 


To the state of Montana: For the establishment and maintenance of a 
school of mines, one hundred thousand acres; for state normal schools, one 
hundred thousand acres; for agricultural colleges, in addition to the grant 
hereinbefore made for that purpose, fifty thousand acres; for the establish- 
ment of a state reform school, fifty thousand acres; for the establishment of a 
deaf and dumb asylum, fifty thousand acres; for public buildings at the 
capital of the state, in addition to the grant hereinbefore made for that pur- 
pose, one hundred and fifty thousand acres. 


To the state of Washington: For the establishment and maintenance of 
a scientific school, one hundred thousand acres; for state normal schools, one 
hundred thousand acres; for public buildings at the state capital, in addition 
to the grant hereinbefore made for that purpose, one hundred thousand 
acres; for state charitable, educational, penal, and reformatory institutions, 
two hundred thousand acres. 


That the states provided for in this act shall not be entitled to any further 
or other grants of land for any purpose than as expressly provided in this 
act. And the lands granted by this section shall be held, appropriated, and 
disposed of exclusively for the purposes herein mentioned, in such manner as 
the legislatures of the respective states may severally provide. 


§ 18. That all mineral lands shall be exempted from the grants made by 
this act. But if sections sixteen and thirty-six, or any subdivision or portion 
of any smallest subdivision thereof in any township shall be found by the 
department of the interior to be mineral lands, said states are hereby author- 
ized and empowered to select, in legal subdivisions, an equal quantity of other 
unappropriated lands in said states, in lieu thereof, for the use and benefit 
of the common schools of said states. 


$19. That all lands granted in quantity or as indemnity by this act 
shall be selected, under the direction of the secretary of the interior, from the 
surveyed, unreserved, and unappropriated public lands of the United States 
within the limits of the respective states entitled thereto. And there shall 
be deducted from the number of acres of land donated by this act for specific 
objects to said states the number of acres in each heretofore donated ik con- 
gress to said territories for similar objects. 


§ 20. That the sum of twenty thousand dollars, or so much thereof as 
may be necessary, 1s hereby appropriated, out of any money in the treasury 
not otherwise appropriated, to each of said territories for defraying the ex- 
penses of the said conventions, except to Dakota, for which the sum of forty 
thousand dollars is so appropriated, twenty thousand dollars each for South 
Dakota and North Dakota, and for the payment of the members thereof, 
under the same rules and regulations and at the same rates as are now pro- 
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vided by law for the payment of the territorial legislatures. Any money 
hereby appropriated not necessary for such purpose shall be covered into 
the treasury of the United States. 


§ 21. That each of said states, when admitted as aforesaid, shall consti- 
tute one judicial district, the names thereof to be the same as the names 
of the states, respectively; and the circuit and district courts, therefor shall 
be held at the capital of such state for the time being, and each of said dis- 
tricts shall, for judicial purposes, until otherwise provided, be attached to 
the eighth judicial circuit, except Washington and Montana, which shall be 
attached to the ninth judicial circuit. There shall be appointed for each 
of said districts one district judge, one United States attorney, and one 
United States marshal. The judge of each of said districts shall receive 
a yearly salary of three thousand five hundred dollars, payable in four 
equal installments, on the first days of January, April, July, and October 
of each year, and shall reside in the district. There shall be appointed 
elerks of said courts in each district, who shall keep their offices at the 
capital of said state; the regular term of said courts shall be held in each 
district at the place aforesaid, on the first Monday in April and the first 
Monday in November of each year, and only one grand jury and one petit 
jury shall be summoned in both said cireuit and district courts. The circuit 
and district courts for each of said districts, and the judges thereof, respec- 
tively, shall possess the same powers and jurisdiction, and perform the same 
duties required to be performed by the other circuit and district courts and 
judges of the United States, and shall be governed by the same laws and 
regulations. The marshal, district attorney, and clerks of the circuit and 
district court of each of said districts, and all other officers and persons 
performing duties in the administration of justice therein, shall severally 
possess the powers and perform the duties lawfully possessed and required 
to be performed by similar officers in other districts of the United States; 
and shall, for the services they may perform, receive the fees and compensa- 
tion allowed by law to other similar officers and persons SNe similar 
duties in the state of Nebraska. 


§ 22. That all cases of appeal or writ of error heretofore prosecuted and 
now pending in the supreme court of the United States upon any record 
from the supreme court of either of the territories mentioned in this act, 
or that may hereafter lawfully be prosecuted upon any record from either 
of said courts may be heard and determined by said supreme court of the 
United States. And the mandate of execution or of further proceedings 
shall be directed by the supreme court of the United States to the circuit 
or district court hereby established within the state succeeding the territory 
from which such record is or may be pending, or to the supreme court of 
such state, as the nature of the case may require: Provided, That the man- 
date of execution or of further proceedings shall, in cases arising in the 
territory of Dakota, be directed by the supreme court of the United States 
to the circuit or district court of the district of South Dakota, or to the 
supreme court of the state of South Dakota, or to the circuit or district 
court of the district of North Dakota, or to the supreme court of the state 
of North Dakota, or to the supreme court of the territory of North Dakota, 
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as the nature of the case may require. And each of the circuit, district and 
state courts, herein named, shall, respectively, be the successor of the supreme 
court of the territory, as to all such cases arising within the limits embraced 
within the jurisdiction of such courts, respectively, with full power to pro- 
ceed with the same, an award mesne or final process therein; and that from 
all judgments and decrees of the supreme court of either of the territories 
mentioned in this act, in any case arising within the limits of any of the pro- 
posed states prior to admission, the parties to such judgment shall have the 
same right to prosecute appeals and writs of error to the supreme court of 
the United States as they shall have had by law prior to the admission of said 
state into the Union. 


§ 23. That in respect to all cases, proceedings and matters now pending 
in the supreme or district courts of either of the territories mentioned in 
this act at the time of the admission into the Union of either of the states 
mentioned in this act, and arising within the limits of any such state, 
whereof the circuit or district courts by this act established might have had 
jurisdiction under the laws of the United States had such courts existed at 
the time of the commencement of such cases, the said circuit and district 
courts, respectively, shall be the successors of said supreme and district 
courts of said territory; and in respect to all other cases, proceedings and 
matters pending in the supreme or district courts of any of the territories 
mentioned in this act at the time of the admission of such territory into 
the Union, arising within the limits of said proposed state, the courts estab- 
lished: by such state shall, respectively, be the successors of said supreme 
and district territorial courts; and all the files, records, indictments and 
proceedings relating to any such eases, shall be transferred to such cireuit, 
district and state courts, respectively, and the same shall be proceeded with 
therein in due course of law; but no writ, action, indictment, cause or pro- 
ceeding now pending, or that prior to the admission of any of the states 
mentioned in this act, shall be pending in any territorial court in any of 
the territories mentioned in this act, shal! abate by the admission of any 
such state into the Union, but the same shall be transferred and proceeded 
with in the proper United States circuit, district or state court, as the case 
may be: Provided, however, That in all civil actions, causes and proceedings, 
in which the United States is not a party, transfer shall not be made to the 
circuit and district courts of the United States, except upon written request 
of one of the parties to such action or proceeding filed in the proper court; 
and in the absence of such request such cases shall be proceeded with in the 
proper state courts. 


§ 24. That the constitutional conventions may, by ordinance, provide 
for the election of officers for full state governments, including members 
of the legislatures and representatives in the fifty-first congress; but said 
state governments shall remain in abeyance until the states shall be ad- 
mitted into the Union, respectively, as provided by this act. In case the 
constitution of any of said proposed states shall be ratified by the people, 
but not otherwise, the legislature thereof may assemble, organize, and elect 
two senators of the United States; and the governor and secretary of state 
of such proposed state shall seruty the election of the senators and repre- 
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sentatives in the manner required by law; and when such state is admitted 
into the Union, the senators and representatives shall be entitled to be ad- 
mitted to seats in congress, and to all the rights and privileges of senators 
and representatives of other states in the congress of the United States; and 
the officers of the state governments formed in pursuance of said constitu- 
tion, as provided by the constitutional conventions, shall proceed to exercise 
all the functions of such state officers; and all laws in force made by said 
territories, at the time of their admission into the Union, shall be in force 
in said states, except as modified or changed by this act or by the constitu- 
tions of the states, respectively. 

§ 25. That all acts or parts of acts in conflict with the provisions of 
this act, whether passed by the legislatures of said territories or by congress, 
are hereby repealed. [Approved February 22, 1889, 25 Stat. 676.] 


NOTE.—Section 11 is given as amended and accepted by the state of Montana by 
by an act of congress, approved by the chapter 84, laws of 1933. 
president of the United States, May 7, 1932, 
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CONSTITUTION 


OF THE 


STATE OF MONTANA 


AS ADOPTED BY THE CONSTITUTIONAL CONVENTION AUGUST 17, 1889; RATIFIED 
BY THE PEOPLE, OCTOBER 1, 1889; STATE ADMITTED, NOVEMBER 8, 1889. 


PREAMBLE 


We, the people of Montana, grateful to Almighty God for the blessings 
of liberty, in order to secure the advantages of a state government, do, in 
accordance with the provisions of the enabling act of congress, approved 
the twenty-second of February, A. D. 1889, ordain and establish this con- 
stitution. 

Operation and Effect Jacobson v. Massachusetts, 197 U. S. 22, 


The preamble of the constitution is not 49 U. S. (L. Ed.) 643; U.S. v. Boyer, 85 
the source of any substantive power. Fed. 430. 


ARTICLE I 
BOUNDARIES 
Section 1. The boundaries of the state of Montana shall be as follows, 
to-wit: Beginning at a point formed by the intersection of the twenty- 
seventh degree of longitude west from Washington with the forty-fifth 
degree of north latitude, thence due west on the forty-fifth degree of lati- 
tude to a point formed by its intersection with the thirty-fourth degree of 
longitude west from Washington, thence due south along the thirty-fourth 
degree of longitude, to a point formed by its intersection with the crest 
ot the Rocky mountains, thence following the crest of the Rocky mountains 
northward to its intersection with the Bitter Root mountains; thence north- 
ward along the crest of the Bitter Root mountains, to its intersection with 
the thirty-ninth degree of longitude west from Washington; thence along 
the thirty-ninth degree of longitude northward to the boundary line of 
the British Possessions; thence eastward along that boundary line to the 
twenty-seventh degree of longitude west from Washington; thence southward 
along the twenty-seventh degree of longitude to the place of beginning. 


ARTICLE II 
MILITARY RESERVATIONS 

Section 1. Authority is hereby granted to and acknowledged in the 
United States to exercise exclusive legislation, as pravided by the constitu- 
tion of the United States, over the military reservations of Fort Assina- 
boine, Fort Custer, Fort Keogh, Fort Maginnis, Fort Missoula, and Fort 
Shaw, as now established by law, so long as said places remain military res- 
ervations, to the same extent and with the same effect as if said reservations 
had been purchased by the United States by consent of the legislative as- 
sembly of the state of Montana; and the legislative assembly is authorized 
and directed to enact any law necessary or proper to give effect to this article. 
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Provided, that there be and is hereby reserved to the state the right to 
serve all legal process of the state, both civil and criminal, upon persons and 
property found within any of said reservations, in all cases where the United 
States has not exclusive jurisdiction. 


Operation and Effect 


This section acknowledges absolute sov- 
ereignty in the United States over the 


places named or referred to therein. State 
v. Tully, 31 M 365, 375, 78 P 760. 


ARTICLE III 
A DECLARATION OF RIGHTS OF THE PEOPLE OF THE STATE OF MONTANA 


Section 1. 


All political power is vested in and derived from the people; 


all government of right originates with the people; is founded upon their 
will only, and is instituted solely for the good of the whole. 


Operation and Effect 


This guaranty refers as well to the right 
of naming candidates for public office as 
it does to the right of the electors to vote 
for the candidates at the polls. State ex 
rel. Scharnikow v. Hogan, 24 M 383, 391, 
62 P 583; State ex rel. Metcalf v. Wile- 
man, 49 M 436, 441, 143 P ‘565; State ex 
rel. Mills v. Stewart, 64 M 453, 461, 210 P 
465. 

Holding that upon the resignation of 
the governor and assumption of his duties 
and powers by the lieutenant-governor no 
vacancy in the office of governor is cre- 
ated is not in violation of section 1, ar- 
ticle III, constitution, declaring that all 


political power is vested in and derived 
from the people, as depriving them of the 
right of electing a governor, since they 
must be presumed to have known the law 
and to have chosen the lieutenant-gover- 
nor with knowledge that at any time during 
his term he might be called upon to dis- 
charge the duties of governor for the resi- 
due of the latter’s term. State ex rel. 
Lamey v. Mitchell, 97 M 252, 260, 34 P 
2d 369. 


References 


Bignell et al. v. Cummins, 69 M 294, 301, 
222 P 797; State ex rel. Corry v. Cooney 
et al., 70 M 355, 360, 225 P 1007. 


See. 2. The people of the state have the sole and exclusive right of 
governing themselves, as a free, sovereign, and independent state, and to alter 
and abolish their constitution and form of government, whenever they may 
deem it necessary to their safety and happiness, provided such change be not 
repugnant to the constitution of the United States. 


References 

Cited or applied in State ex rel. Hay v. 
Alderson, 49 M 387, 414, 142 P 210; Pohl 
v. Chicago, Milwaukee & St. Paul Ry. Co., 


52 M 572, 576, 160 P 515; Tax Commission 
Case, 68 M 450, 469 et seq., 219 P 817;: 
State ex rel. Corry v. Cooney et al., 70 M. 
355, 360, 225 P 1007. 


See. 3. All persons are born equally free, and have certain natural, 
essential, and inalienable rights, among which may be reckoned the right 
of enjoying and defending their lives and liberties, of acquiring, possessing, 
and protecting property, and of seeking and obtaining their safety and hap- 


piness in all lawful ways. 


Operation and Effect Generally 

Sections 3 and 27 of this article imply, 
if they do not express, a prohibition 
against the power of the legislature to 
enact a law whose effect would be the im- 
pairment of a vested right. Hinds v. Wil- 
cox, 22 M 4, 11, 55 P 355. 

The constitution of this state guaran- 
tees to every one the right to pursue happi- 
ness and to acquire, possess, and protect 
property in all lawful ways, and this pro- 
vision secures the right to peaceable pos- 
session and to free ingress to and egress 
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from property. The rights thus secured? 
cannot be invaded, unless the public: 
health, morals, or safety, or the generali 
welfare, requires interference, or the own-- 
er is deprived of his rights by dué process: 
of law. Iverson v. Dilno, 44 M 270, 273,, 
a bi Ee ah Sia ES 

On the authority of Hersey v. Neilson, 
47 M 132, and Stange v. Esval, 67 M 301, 
held that section 4482, R. C. M. 1921, re- 
quiring the contract for county printing to 


- be let to a newspaper published in the par- 


ticular county continuously for a period of. 


III, 3-4 


one year immediately preceding its letting, 
is not void as in violation of the fifth and 
fourteenth amendments to the federal con- 
stitution, as depriving the county of the 
right to contract and granting a person a 
privilege or immunity not granted to an- 
other, or of section 26, article V of the 
state constitution, prohibiting the enact- 
ment of special or class legislation, or of 
sections 3 and 27, article III thereof, as 
denying the county the right to contract 
and depriving it of property without due 
process of law. State ex rel. Woare v. 
me ty of Commrs., 70 M 252, 255, 225 P 


Section 1 of the fourteenth amendment 
to the federal constitution, and sections 3 
and 27 of article III of the constitution 
of Montana, imply, if, indeed, they do not 
express, a prohibition against the power 
of the legislature to enact a law whose ef- 
fect would be the impairment of a vested 
right. (Hinds v. Wileox, 22 M 4, 55 P 
355.) State ex rel. Altop v. City of Bill- 
ings et al., 79 M 25, 45, 255 P 11. 


Neither section 3 nor section 6 of ar- 
ticle III of the constitution in effect pro- 
viding, respectively, that all persons are 
born equally free, have certain inalienable 
rights, ete., and that courts of justice shall 
be open to every person, and a speedy rem- 
edy afforded for every injury to person 
or property, can be said to have any ap- 
plicability in determining whether the leg- 
islature has by statute abrogated the age- 
old common-law doctrine that neither 
spouse has the right to maintain a per- 
sonal tort action against the other. Con- 
ley v. Conley, 92 M 425, 439, 15 P 2d 922. 


Statutes Invalid Under This Provision 


The amendment approved February 28, 
1899, to section 592 of the code of civil 
procedure of 1895, relating to property 
held in tenancy in common, impairs the 
vested rights of cotenants whose estates 
were in existence at the time the amend- 
ment became operative, and is repugnant 
to this section and section 27 of this ar- 
ticle. .Butte & Boston Consol. Min. Co. v. 
Montana Ore Purchasing Co., 25 M 41, 68, 
63 P 825. 


Statutes Valid Under This Provision 


Nothing in this section invalidates a 
code provision which requires a newspaper, 
after taking a contract for public print- 
ing, to sublet such part of it as it is itself 
unable to perform to some similar enter- 
price, within the state. Hersey v. Neilson, 
47 M 132, 146, 131 P 30. 


CONSTITUTION OF MONTANA 


The statutes authorizing the state in- 
spector of fruit pests to destroy infected 
fruit are valid. Colvill v. Fox, 51 M 72, 
79, 149 P 496. 

Chapter 95, laws of 1915 (1113-1132), 
providing for teachers’ pensions, is not in- 
valid as in contravention of this section. 
Trumper v. School District No. 55, 55 M 
90, 93, 173 P 946. 

While every person has the right to 
travel upon a public highway and trans- 
port his property thereon, use of it for the 
purpose of carrying on the business of 
motor vehicle transportation is not a vest- 
ed right but a mere privilege or license 
which the legislature may grant or with- 
hold in its discretion, or grant upon such 
conditions as it sees fit to impose; hence 
chapter 154, laws of 1923, regulating such 
business, is not open to the constitutional 
objections that it takes private property 
for public use without due process of law, 
or denies to the people the right of enjoy- 
ing their property. State v. Johnson, 75 
M 240, 252, 243 P 1078. 

Held, that section 4 of chapter 154, laws 
of 1923, providing that no person shall op- 
erate motor vehicles on the public highways 
for compensation without first having ob- 
tained a license, is not violative of this sec- 
tion. Willis v. Buck et al., 81 M 472, 480, 
263 P 982. 

Held, that chapter 48, laws of 1929, au- 
thorizing the board of county high school 
trustees to rent a school building for pub- 
lic dances is not violative of section 3, ar- 
ticle III, constitution, as permitting a 
branch of the state government to enter 
into unfair competition with a citizen who 
pays taxes on property used for such pur- 
poses and, hence, cannot compete with 
those in charge of tax-exempt property 
kept up at public expense, the section pro- 
hibiting the enactment of a law which 
would impair vested rights, but not insur- 
ing to a person, first in the field, a mo- 
nopoly in any line of business. Young v. 
Board of Trustees et al., 90 M 576, 583, 
4 P 2d 725. 

References 

Cited or applied in Butte Miners’ Union 
v. City of Butte, 58 M 391, 401, 194 P 149; 
Gas Products Co. v. Rankin, 63 M 372, 388, 
207 P 993; State v. Silver Bow Refining 
Co., 83 M 380, 385, 272 P 684; State v. 
Gateway Mortuaries, Inc., et al., 87 M 225, 
234, 287 P 156; State v. Hum Quock, 89 M 
503, 516, 300 P 220; O’Connell v. State Bd. 
of Equalization, 95 M 91, 128, 25 P 2d 114; 
Roberts et al. v. Hosking et al., 95 M 562, 
564, 28 P 2d 199. 


Sec. 4. The free exercise and enjoyment of religious profession and 
worship, without discrimination, shall forever hereafter be guaranteed, and 
no person shall be denied any civil or political right or privilege on account 
of his opinions concerning religion, but the liberty of conscience hereby se- 
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cured shall not be construed to dispense with oaths or affirmations, excuse 
acts of licentiousness, by bigamous or polygamous marriage, or otherwise, or 
justify practices inconsistent with the good order, peace, or safety of the 
state, or opposed to the civil authority thereof, or of the United States. No 
person shall be required to attend any place of worship or support any min- 
istry, religious sect, or denomination, against his consent; nor shall any pref- 


erence be given by law to any religious denomination or mode of worship. 


Operation and Effect 

Held, that section 4, article III of the 
state constitution, guaranteeing the free 
exercise and enjoyment of religious pro- 
fession and worship, is not in conflict with 
any provision of the federal constitution, 
and that such provision cannot be invoked 
as a protection against legislation enacted 


See. 5. 


by chapter 22, laws 1923, prohibiting the 
unlawful possession of peyote (a narcotic), 
under the claim that the drug was pos- 
sessed for use by members of a church to 
which defendant belonged, for sacramental 
purposes. State v. Big Sheep, 75 M 219, 
238, 243 P 1067. 


All elections shall be free and open, and no power, civil or 


military, shall at any time interfere to prevent the free exercise of the right 


of suffrage. 


Operation and Effect 

Where an act of the legislature provid- 
ed for not less than two nor more than 
five polling places in school districts of 
the first class, and it appeared that the fa- 
cilities were somewhat inadequate to ac- 
commodate those who wished to vote, but 
it further appeared that those who were 
not able to vote did not attempt to do so 
until the latter part of the day, the law 
was not in conflict with this section. State 
ex rel. Bray v. Long, 21 M 26, 34, 52 P 645. 

Under the rule that a statute which de- 
nies to the elector of the state, or any part 
of it, the right to nominate candidates for 
publie office is void as violative of this 
section and. section 26 of this article, chap- 


Sec. 6. 


ter 113, laws of 1909, providing for non- 
partisan nomination to judicial office, by 
petition, is invalid because incapable of 
being made to operate uniformly through- 
out the state, in that it fails to provide 
any means by which a candidate for judi- 
cial office may be nominated in a newly 
created municipality, or for a newly cre- 
ated judicial office, or for judicial office 
in a district the boundaries of which have 
been changed since the last election, or 
may be changed hereafter. State ex rel. 
en v. O’Leary, 43 M 157, 164, 115 
204. 


References 
State ex rel. Fisher v. School Dist. No. 
1, 97 M 358, 363, 34 P 2d 522. 


Courts of justice shall be open to every person, and a speedy 


remedy afforded for every injury of person, property, or character; and 
that right and justice shall be administered without sale, denial, or delay. 


Operation and Effect in General 

Maintenance of a wife may be enforced 
by the district courts of this state, in the 
exercise of their equity jurisdiction, by 
decreeing proper relief in an action 
brought by the wife against her husband, 
independently of an action for divorce, 
where it is shown that he without just 
cause abandoned her, or by his cruelty or 
other improper conduct has given her cause 
for living separate and apart from him, 
and she is without means of support and 
he is able to maintain her. Edgerton v. 
Edgerton, 12 M 122, 145, 29 P 966. 

The courts of the state are open to af- 
ford a remedy for such an injury as might 
be suffered by the holder of a valid sub- 
sisting mining claim through another per- 
son’s proceeding to obtain patent to the 
same ground. Poore v. Kaufman, 44 M 
248, 257, 119 P 785. 

The provisions of this section, as well as 
the section of the code defining a nuisance, 
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may be invoked for the protection of a 
person whose business is interfered with 
by reason of aggressive manifestations by 
crowds in the alleged interest of organized. 
labor. Iverson v. Dilno, 44 M 270, 273, 
DIGS Papi. 


A district judge cannot, by his own 
wrongful conduct, deny to a litigant the 
right to be heard in a court established 
for the purpose of administering judicial 
remedies. Stephens v. Nacey, 47 M 479,. 
482, 133 P 361. 


The provisions of the fourteenth amend-- 
ment to the constitution of the United 
States, and of sections 6 and 7 of article 
III of the state constitution, to the effect 
that no person may be deprived of his 
liberty without due process of law, have 
no application to the case of one detained 
in quarantine because affected with a dan- 
gerous communicable disease. In re Ca- 
selli, 62 M 201, 203, 204 P 364. 
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Neither section 3 nor section 6 of ar- 
ticle III of the constitution in effect pro- 
viding, respectively, that all persons are 
born equally free, have certain inalienable 
rights, ete., and that courts of justice shall 
be open to every person, and a speedy 
remedy afforded for every injury to per- 
son or property, can be said to have any 
applicability in determining whether the 
legislature has by statute abrogated the 
age-old common-law doctrine that neither 
spouse has the right to maintain a per- 
sonal tort action against the other. Con- 
ley v. Conley, 92 M 425, 439, 15 P 2d 922. 


Scope of Provision 

This section is addressed exclusively to 
the courts. The courts are its sole subject- 
matter, and it relates directly to the duties 
of the judicial department of the govern- 
ment. It means no more or less than that 
under the provisions of the constitution 
and laws constituting them, the courts 
must be accessible to all persons alike, 
without discrimination, at the time or 
times and the place or places appointed 
for their sitting, and afford a speedy rem- 
edy for every wrong recognized by law as 
being remediable in a court. The term 
‘‘injury,’’ as therein used, means such an 
injury as the law recognizes or declares to 
be actionable. Shea v. North-Butte Min. 
Co., 55 M 522, 533, 179 P 499. 


Statutes Valid Under This Provision 

The act approved March 14, 1889, pro- 
viding that in actions for the foreclosure 
of mechanics’ liens, the owner of the prop- 
erty subject to the lien shall pay as costs 
a reasonable attorney’s fee, is not uncon- 
stitutional as being repugnant to this sec- 
tion. Wortman v. Kleinschmidt, 12 M 316, 
331, 30 P 280. But see Mills v. Olsen, 43 M 
129, 139, 115 P 33. See, also, Doty v. 
Reece, 53 M 404, 410, 164 P 512. 


The act approved December 10, 1903, au- 
thorizing each party to disqualify five dis- 
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trict judges by filing an affidavit of prej- 
udice, does not violate this section. State 
ex rel. Anaconda Copper Min. Co. v. Clan- 
cy, 30 M 529, 543, 77 P 312. 

Sections 48 and 49 of the Corrupt Prac- 
tices Act (10773-10820), awarding the suc- 
cessful party in an election contest attor- 
ney’s fees, etc., are not open to constitu- 
tional objections that they deny to the un- 
successful one the equal protection of the 
laws, grant to the former a special priv- 
ilege not enjoyed by successful litigants in 
other cases, violate the provision that jus- 
tice shall be administered without sale, 
denial, or delay, and constitute an attempt 
to delegate legislative power to the courts. 
Doty v. Reece, 53 M 404, 408, 164 P 542. 

The Workmen’s Compensation Act of 
1915 (2816 et seq.), is not repugnant to 
this section, as closing access to the courts 
by the injured employee and compelling 
him to seek relief through the industrial 
accident board. Shea v. North-Butte Min. 
Co., 55 M 522, 530, 179 P 499. 


Chapter 85, laws of 1927, as applied to 
an action to enjoin the issuance of a tax 
deed for irregularities in the tax sale pro- 
ceedings, and not for absolute want of 
power to tax, is not rendered invalid by 
the provision requiring the deposit provid- 
ed for therein, under section 6, article III, 
of the constitution, declaring that courts 
of justice shall be open to every person 
without price. State ex rel. Souders v. 
District Court, 92 M 272, 277, 12 P 2d 852. 


References 

Cited or applied in State ex rel. Sackett 
v. Thomas, 25 M 226, 238, 64 P 503; Lane 
v. Lane-Potter Lumber Co., 40 M 541, 546, 
107 P 898; Davenport v. Davenport, 69 M 
405, 411, 222 P 422; State v. Silver Bow 
Refining Co., 83 M 380, 385, 272 P 684; 
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M 14, 19, 273 P 1044; Piersky v. Hocking 
et al., 88 M 358, 373, 292 P 725. 


Sec. 7. The people shall be secure in their persons, papers, homes, and 
effects, from unreasonable searches and seizures, and no warrant to search 
any place or seize any person or thing shall issue without describing the 
place to be searched, or the person or thing to be seized, nor without proba- 
ble cause, supported by oath or affirmation, reduced to writing. 


Oath or Affirmation 


The provision that no warrant shall is- 
sue without probable cause, supported by 
oath, prevents arbitrary accusations by re- 
quiring affidavits of truthfulness to facts 
constituting probable: cause, avoids false 
issues, and guarantees to the citizen that 
mo warrant of seizure of his person can 
lawfully issue except upon such probable 
cause, supported by the oath of some one. 
But, being a formal matter, the support by 
oath or affirmation can be waived, and, if 
the verification can be waived, the illegal- 
ity of a warrant issued upon an unverified 
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information can also be waived. State ex 
rel. Nolan v. Brantly, 20 M 173, 178, 50 
P 410. 

A warrant may issue on an information 
filed by the county attorney by leave of 
court on a motion in writing not verified, 
and the information verified on informa- 
tion and belief only. State v. Shafer, 26 
M 11, 15, 66 P 463. 

It is contended that the guaranty con- 
tained in section 7, article III, of the con- 
stitution was violated in this: That the 
information was not verified by the coun- 
ty attorney. The question was determined 
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adversely to defendant, and further dis- 
cussion foreclosed by this court, in State 
v. Clancy, 20 M 498, 52 P 267, and that 
case has been followed and approved in 


State v. Shafer, 26 M 11, 66 P 463, and in | 


State v. Martin, 29 M 273, 74 P 725; State 
v. Paine, 61 M 270, 272, 202 P 203. 

Operation and Effect in General 

The requirement of the constitution that 
no warrant shall issue without probable 
cause, reduced to writing, and supported 
by oath or affirmation, is, prima facie, 
satisfied and complied with when an infor- 
mation charging a public offense is filed 
by the county attorney; and such an in- 
formation is, prima facie, the statement 
of probable cause under oath, equally with 
an indictment presented upon the oath 
of grand jurors. State v. Clancy, 20 M 
498, 501, 52 P 267. 

The constitutional guaranty contained 
in this section cannot be disregarded to 
satisfy the idle curiosity of litigants. State 
ex rel. Mendenhall v. District Court, 29 M 
363, 368, 74 P 1078. 

The provisions of the fourteenth amend- 
ment to the constitution of the United 
States, and of sections 6 and 7 of article 
III of the state constitution, to the effect 
that no person may be deprived of his lib- 
erty without due process of law, have no 
application to the case of one detained in 
quarantine because affected with a dan- 
gerous communicable disease. In re Ca- 
selli, 62 M 201, 203, 204 P 364. 

Probable Cause 

The proper construction of the words 
‘“probable cause,’’ as used in this section, 
may be facts embodied in a complaint 
- which charges the offense upon informa- 
tion and belief. State v. McCaffery, 16 M 
33, 38, 40 P 63; State v. Shafer, 26 M 11, 
16, 66 P 463. 

To warrant the issuance of a search 
warrant under the liquor law it must ap- 
pear to the magistrate that probable cause 
for its issuance exists, and to that end the 
complaint or affidavit, must set forth the 
facts which show probable cause; the show- 
ing, however, need not be sufficient to 
justify a conviction, the law being satis- 
fied if by legal evidence direct or cir- 
cumstantial, it be made to appear that the 
law is being violated. State v. Gardner, 
74 M 377, 380, 240 P 984. 

Id. ‘‘Probable cause’’ in the sense it 
is employed in section 7, article III of the 
state constitution and in the liquor law 
with relation to the issuance of search- 
warrants, is knowledge of facts, actual or 
apparent, strong enough to justify a rea- 
sonable man in the belief that he has 
lawful grounds for believing that the law 
is being violated. 

Search Warrants . 

Because a search warrant is a process 
subject to much abuse, it has in this coun- 
try generally been limited in its use by 
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constitutional restrictions. State ex rel. 
Streit v. Justice Court, 45 M 375, 382, 123 
P 405. 

Held, on application for writ of prohi- 
bition, that a complaint filed in the dis- 
trict court, under the prohibition enforce- 
ment act (chap. 143, laws of 1917), stat- 
ing, in the form of a conclusion, that af- 
fiant ‘‘has probable cause to believe and 
does believe’’ that on a given day intoxi- 
eating liquors were being unlawfully pos- 
sessed, kept, etc., on certain premises, was 
insufficient to give the district court or 
judge jurisdiction to issue a search war- 
rant, that the warrant issued in pursuance 
therof was violative of the inhibition con- 
tained in section 7, article III, of the state 
constitution, against unreasonable searches 
and seizures, and that the proceeding based 
thereon was void ab initio. State ex rel. 
Samlin v. District Court, 59 M 600, 605 et 
seq., 198 P 362. 


Statutes Held Valid Under This Provi- 
sion 

Held, that chapter 116, laws of 1923, 
conferring jurisdiction upon justices’ 
courts to issue search warrants in liquor 
cases is not rendered invalid as in contra- 
vention of section 7, article III, of the con- 
stitution by the erroneous use of the word 
‘‘partially’’ instead of ‘‘particularly’’ in 
providing that the complainant in his affi- 
davit shall ‘‘partially’’ describe the prem- 
ises to be searched. State v. District 
Court et al., 71 M 570, 573, 230 P 1089. 


Unreasonable Searches and Seizures 

The legislature, by section 1810 of the 
code of civil procedure of 1895 (9771), 
providing that any court in which an ac- 
tion is pending may order either party to 
give to the other an inspection of any 
document in his possession containing evi- 
dence relating to the merits of the action 
or defense, has given a construction to this 
section defining the vircumstances under 
which the inspection of the private papers 
and documents of one party in an action 
by another will not be deemed an unrea- 
sonable search. State ex rel. Boston & 
Montana Ete. Co. v. District Court, 27 M 
441, 445, 71 P 602. 


Evidence obtained by the taking of the 
shoes of defendant, charged with murder, 
whether with or without his consent, and 
comparing them with footprints leading 
from the place of the crime, is.admissible, 
and its use does not deprive him of the 
constitutional guaranty prohibiting unrea- 


sonable searches and seizures. State v. 
Fuller, 34 M 12, 18, 85 P 369. 
The guaranty against unreasonable 


searches and seizures embodied in section 
7, article III, of the state constitution ap- 
plies to all invasions by the state govern- 
ment or any of its employees, of the sanc- 
tity of the home of the citizen, his per- 
sonal security, personal liberty and private 
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property where there is no probable cause 
to believe that his rights in this behalf 
have been forfeited by his own criminal 
conduct. State ex rel. Samlin v. District 
Court, 59 M 600, 605 et seq., 198 P 362. 

The protection granted by this section 
of the state constitution, against unrea- 
sonable searches and seizures reaches all 
alike, whether accused of crime or not, and 
the duty of enforcing it is obligatory upon 
all entrusted with the enforcement of the 
law. State ex rel. King v. District Court 
et al., 70 M 191,.195, 224 P 862; State ex 
rel. Thibodeau v. District Court, 70 M 
202, 209, 224 P 866. 

The constitutional provision, both fed- 
eral and _ state, against unreasonable 
searches and seizures applies to a person 
and his baggage and personal belongings, 
and to the search of a person unlawfully 
arrested and the seizure of his belongings. 
State ex rel. Sadler v. District Court et al., 
70 M 378, 385, 225 P 1000. 

Id. Any search and seizure which is un- 
lawful is unreasonable. 

Where a sheriff is in the possession of 
such knowledge from the employment of 
his own sesnses or from information ac- 
tually imparted to him by other credible 
persons to cause him in good faith, acting 
within reasonable discretion, to believe 
that the liquor law was being violated in 
his presence, he may make seizure and 
arrest the offender and in doing so, with- 
out a warrant, he does not violate any 
constitutional rights of such person. State 
ex rel. Brown v. District Court, 72 M 213, 
216, 232 P 201. 

The constitutional guaranty (art. III, 
sec. 7), against unreasonable searches and 
seizures extends only to one’s person, pa- 
pers, home and effects; hence defendant’s 
contention that trespass by an officer up- 
on his land so near to an outbuilding in 
which a still was being operated as to ob- 
serve it in operation violated his consti- 
tutional right has no merit, the guaranty 
not covering his field (or the roadway). 
State v. Ladue, 73 M 535, 539, 237 P 495. 

The constitutional guaranty against un- 
reasonable searches and seizures extends 
only to persons, their papers, homes and 
effects, not to open fields; hence where a 
search warrant had been issued in a prose- 
cution for cattle stealing, and hides of 
slaughtered cattle were found in an open 
field of defendant, motion to suppress the 
evidences secured on the ground that the 
premises on which they had been found 
were not described in the warrant was 
properly overruled. State v. Arnold, 84 
M 348, 358, 275 P 757. 


When Rights May Be Waived 

The protection afforded by this section 
is waived in a criminal case, unless the de- 
fendant objects at the trial; hence, where 
_an information charging a person with the 
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commission of an offense was not verified, 
but the defendant entered a plea of not 
guilty and was convicted of murder in 
the second degree, he thereby waived the 
right to object upon that ground. State 
ex rel. Nolan v. Brantly, 20 M 173, 176, 
50 P 410. 


Held, that one charged with a violation | 
of the liquor laws who wishes evidence 
obtained through an illegal search and 
seizure suppressed must protect himself by 
timely action, and that objection to such 
evidence on the ground that it had been 
secured through a violation of his consti- 
tutional rights, made for the first time 
at the trial, though defendant for prac- 
tically a year knew that without such evi- 
dence, the state could not make out even 
a prima facie case against him, was not 
timely. State v. Gotta, 71 M 288, 289, 
229 P 405. 


When State and When Federal Constitu- 
tion Applicable ; 


The provisions of the federal and state 
constitutions relative to unreasonable 
searches and seizures being but limitations: 
upon the powers of the respective govern- 
ments, either government is responsible 
only for the wrongful acts or omissions of 
its own officers; hence where one charged 
with the violation of the liquor law com- 
plains of illegal acts done by federal en- 
forcement officers under a federal search 
warrant over whom the state has no con- 
trol, his rights are determinable by a ref- 
erence to section 7, article III of the state 
constitution, and not under the provisions: 
of the fourth amendment to the United 
States constitution. State v. Gardner, 77 
M 8, 18, 249 P 574. 


As the provisions of the federal consti- 
tution against unreasonable searches and 
seizures has no application to state offi- 
cers, so that of the state constitution can- 
not be invoked against independent ac- 
tion by federal officers or private per- 
sons; hence where, after the constitutional 
rights of a person charged with illegal 
possession of morphine had been violated . 
by federal officers in opening a package 
sent through the mails containing the drug, 
a sheriff arrested the addressee and seized 
the package on information imparted to 
him by such officers as to its contents, 
but not in co-operation or collusion with 
them, his seizure in that mode did not 
render the package inadmissible in evi- 
dence as made in contravention of the 
section of the state constitution against 
unreasonable searches and seizures, and 
the court in suppressing it committed er- 
ror. State v. District Court et al. 82 M 
515, 519 et seq., 268 P 501. 
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299, 304, 250 P 615; State v. Hum Quock, 

See. 8. Criminal offenses of which justice’s courts and municipal and 
other courts, inferior to the district courts, have jurisdiction, shall, in all 
courts inferior to the district court, be prosecuted by complaint. All erim- 
inal actions in the district court, except those on appeal, shall be prose- 
euted by information, after examination and commitment by a magistrate, 
or after leave granted by the court, or shall be prosecuted by indictment 
without such examination or commitment, or without such leave of the court. 
A grand jury shall consist of seven persons, of whom five must concur to 


89 M 503, 517, 300 P 220; State v. Benson, 
91 M 21, 27, 5 P 2d 223; State v. Mul- 
laney, 92° M 553, 560, 16 P 2d 407. 


find an indictment. 


A grand jury shall only be drawn and summoned when the district judge 
shall, in his discretion, consider it necessary, and shall so order. 


Criminal Offenses Defined 

When prosecuted under the code of civil 
procedure, a contempt of court is not to be 
regarded as a ‘‘criminal offense,’’ to be 
prosecuted only by complaint, information, 
or indictment, as laid down by this sec- 
tion, but, rather, as a special proceeding 
of a criminal character—in that sense it 
is a public offense, yet it is not one a 
prosecution for which is exclusively con- 
trolled by constitutional limitations ceir- 
cumscribing methods of prosecution of 
strictly criminal offenses. State ex rel. 
Flynn v. District Court, 24 M 33, 35, 60 
P 493; State ex rel. Boston & M. Co. v. 
Claney, 30 M 193, 198, 76 P 10. 


Filing of Information Without Prelim- 
inary Examination Permissible 

The right of the court to grant leave to 
file an information without previous ex- 
amination by a committing magistrate is 
settled law in this state. It is authorized 
by the constitution (this section), granted 
by the statute (secs. 9105, 8929, R. C. M. 
1921), and confirmed by numerous deci- 
sions of the court. State v. Brett, 16 M 
360, 40 P 873; State v. Spotted Hawk, 22 
M 33, 55 P 1026; State v. Little Whirl- 
wind, 22 M 425; 56 P 820; State v. Bow- 
ser, 21 M 133, 53 P 179; State v. Martin, 
29 M 273, 74 P 725. State v. Vuckovich, 
61 M 480, 491, 203 P 491. 


Necessity for Grand Jury 

Where defendant was indicted by a 
grand jury of seven persons drawn and 
summoned by order of the district judge, 
it was not required that the order should 


show the necessity therefor, it being pre-. 


sumed that the judge considered his action 
necessary. State v. King, 9 M 445, 450, 
24 P 265. 


Not in Violation of Amendment 14 of 
United States Constitution 

The proceeding authorized by this sec- 
tion, allowing prosecution by information 
with leave of court, without preliminary 
examination having been had, is not a 
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deprivation of the liberty of the citizen 
without due process of law, and does not 
abridge the privileges and immunities of 
any citizen as guaranteed by the four- 
teenth amendment of the constitution of 
the United States. State v. Brett, 16 M 
360, 366, 40 P 873. 


Not in Violation of the United States 
Constitution Dealing With Privileges and 
Immunities of Citizens 

The provision of this section, that prose- 
cutions shall be either by information or 
indictment, and authorizing the court to 
decide which method shall be pursued in 
each particular case, is not an abridgment 
of the privileges and immunities of citi- 
zens. State v. Little Whirlwind, 22 M 425, 
426, 56 P 820. 


Object of This Provision in the Consti- 
tution 

One of the objects of the constitution 
was to do away, to a great extent, with 
the machinery and expense of a grand 
jury, by substituting therefor prosecution 
by information. It is not necessary, in 
order to vest power in the county attor- 
ney to file an information, that there shall 
be a preliminary examination and com- 
mitment. He may act, after leave has 
been granted by the court, in a case where 
there may not have been any charge or 
information before a committing magis- 
trate. State v. Brett, 16 M 360, 364, 40 P 
873; State v. Bowser, 21 M 133, 135, 53 P 
Ly oe 


One of the purposes of the convention 
in formulating this section, and the peo- 
ple in adopting it, was to dispense with 
the slow, expensive, and therefore unsatis- 
factory procedure by indictment, and to 
substitute a procedure expeditious and in- 
expensive, to be availed of by the prose- 
cuting officers at their discretion, subject 
to control by the court, to guard a par- 
ticular defendant against oppression and 
malice, and prevent abuse of power by the 
county attorney. State v. Brett, 16 M 360, 


III, 8-10 


365, 40 P 873; State v. Cain, 16 M 561, 
563, 41 P 709; State v. Vinn, 50 M 27, 34, 
144 P 773. ; 


Operation and Effect in General 

In a prosecution for murder, the sub- 
stantial rights of the accused were not 
prejudiced by the submission of his case 
to the grand jury created by the constitu- 
tion, and the clause of this section relat- 
ing to the number of jurors composing that 
body is not ex post facto. State v. Ah 
Jim, 9 M 167, 173, 23 P 76. 


Under this section, either there must 
have been an examination and commit- 
ment, or leave of court procured, but both 
steps are not required. State v. Brett, 16 
M 360, 364, 40 P 873. 


Prosecutions in the district court may 
be either by information, in cases where 
there has been an examination and com- 
mitment or admission to bail by a magis- 
trate, in which case an order of the court 
is not necessary; or by information filed 
by order of the court upon written motion 
of the county attorney, which may be done 
without such examination. State v. Bow- 
ser, 21 M 133, 134, 53 P 179. 


An information may be filed with leave 
of court, without a previous commitment 
of accused by a magistrate. An informa- 
tion need not show on its face that it was 
filed with leave of court. State v. Spotted 
Hawk, 22 M 33, 48, 55 P 1026. 


After dismissal of an indictment be- 
cause of substantial defects therein, the 
district court may, but is not required to, 
submit the case to another grand jury, 
or permit, or order, the county attorney 
to file an information charging the de- 
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fendant with the same offense ineffectu- 
ally sought to be charged against him by 
the indictment. State v. Vinn, 50 M 27, 
33, 144 P 773. 


Provisions Self Executing and Provi- 
sions Not Self Executing 

The clause of this section, relating to 
the prosecution of criminal actions by in- 
formation, did not execute itself, and be- 
fore it could be carried into effect, the 
exercise, jurisdiction, and limitations of 
the procedure, and the rights and plead- 
ings of the state and accused, must be 
defined by the legislative department. 
State v. Ah Jim, 9 M 167, 172, 23 P 76; 
State v. Fisher, 79 M 46, 48, 254 P 872. 


The clause of this section relating to the 
grand jury executes itself, and in the ab- 


_ sence of further legislation, all offenses of 


the grade of felonies, or having their ori- 
gin in the district court, must be inquired 
into under the provisions of the Criminal 
Practice Act relative to indictments. State 
v. Ah Jim, 9 M 167, 173, 23 P 76. 


The provision of the constitution relat- 
ing to prosecution by information is not 
self-executing, and in the absence of legis- 
lation defining the procedure, a trial and 
conviction upon information is without 
process of law. In re Durbon, 10, M 147, 
148, 25 P 442. 
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Treason against the state shall consist only in levying war 


against it, or in adhering to its enemies, giving them aid and comfort; no 
person shall be convicted of treason except on the testimony of two wit- 
nesses to the same overt act, or on his confession in open court; no person 
shall be attainted of treason or felony by the legislative assembly; no convic- 
tion shall work corruption of blood or forfeiture of estate; the estates of per- 
sons who may destroy their own lives shall descend or vest as in cases of 
natural death. 


Sec. -10.° No law shall be passed impairing the freedom of speech; every 
person shall be free to speak, write, or publish whatever he will on any sub- 
ject, being responsible for all abuse of that liberty; and that in all suits and 
prosecutions for libel, the truth thereof may be given in evidence; and the 
jury, under the direction of the court, shall determine the law and the facts. 


Freedom of Speech—Scope and Effect 
The constitutional freedom of speech 
mentioned in this section includes the 


While this section of the constitution 
secures the largest liberty to the press, it 
also imposes responsibilities. It is a statute 


right to discuss matters pertaining to 
courts, or the practice therein, which have 
no tendency to affect the merits or re- 
sults of particular cases pending. In re 
Shannon, 11 M 62, 72, 27 P 352. 
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of liberty, not of ‘‘licentious scandal.’’ 
The liberty of the press is one thing; the 
‘“abuse of that liberty’’ is quite another. 
State ex rel Haskell v. Faulds, 17 M 140, 
145, 42 P 285. 
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The language of this section is not sus- 
ceptible of any other meaning than this: 
That the individual citizen of Montana 
cannot be prevented from speaking, writ- 
ing, or publishing whatever he will on any 
subject; if, however, what he writes or 
publishes constitutes a criminal libel, he 
may be held responsible for the abuse of 
the liberty in a criminal prosecution, or 
if what he speaks, writes, or publishes 
wrongfully infringes the rights of others, 
he may be held responsible for the abuse 
in a civil action for damages. Lindsay & 
Co. v. Montana Federation of Labor, 37 M 
264, 276, 96 P 127. 


Under this section, a court may not en- 
join a labor organization from publishing 
a circular calling upon all laboring men, 
and those in sympathy with organized la- 
bor, not to patronize a certain business 
house, characterized therein as ‘‘unfair,’’ 
even though the persons comprising the 
organization be insolvent, and an abuse 
of the liberty guaranteed by the constitu- 
tion may result in loss for which there 
cannot be any adequate compensation. 
Lindsay & Co. v. Montana Federation of 
Labor, 37 M 264, 276, 96 P 127. See, also, 
Empire Theatre Co. v. Cloke, 53 M 183, 
190, 163 P 107. 


The right of free speech is guaranteed 
by the constitution. It is declared there 
that no law shall be enacted impairing it, 
and that every person shall be free to 
speak, write, or publish whatever he will 
on any subject. At the same time, it 
leaves a way open by which everyone who 
abuses his privilege may be brought to ac- 
count. Kelly v. Independent Publishing 
Co., 45 M 127, 139, 122 P 735. 


The second clause of this section is not 
alone addressed to the legislature, but un- 
der it the courts as well are without au- 
thority to restrain one by injunction from 
publishing what he pleases, though it im- 
poses responsibility for all abuse of that 
liberty. Empire Theatre Co. v. Cloke, 53 
MaLse,° 1915165" P1073 


Immunity Not Extended to Seditious 
Utterances During War 


The immunity granted by this section 
does not extend to seditious utterances 
during time of war, and the Sedition Act 
of the extraordinary session of 1918 is not 
invalid. State v. Kahn, 56 M 108, 117, 
182 P 107. 


Right of Jury to Determine Law 


The system of practice of this state is 
based upon the theory that it is the prov- 
ince of the jury to determine the facts, 
and that of the court to determine and de- 
clare the law, in all cases, except in prose- 
cutions for libel. The clause of this sec- 
tion conferring upon the jury, under the 
direction of the court, the power to de- 
termine the law and the facts, appears to 
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make it plain that the jury have no right 
to determine the law in any other case. 


“*Expressio unius est exclusio alterius.’” 


Murray v. Heinze, 17 M 353, 365, 42 P 
1057, 43 P 714. 


The doctrine that the jury are the judges 
of the law as well as the facts is never 
recognized in this jurisdiction, except, 
possibly, in prosecutions for libel, which: 
are regulated by express constitutional 
provision. King v. Lincoln, 26 M 157, 
16L;069R p836) 

While the jury have the power to de- 
termine the law and facts in an action for 
libel, it is the duty of the court to give 
the jury a correct declaration of the legal 
principles involved, and an erroneous in- 
struction to the prejudice of a party is. 
cause for reversal. Paxton v. Woodward, 
31 M 195, 216, 78 P 215. See, also, State 
v. Koch, 33 M 490, 501, 85 P 272, 


Except in prosecutions for libel, wherein. 
the jury, ‘‘under the direction of the 
court, shall determine the law and the 
facts,’’ the court shall declare the law, and 
the jury shall determine the facts. Allen 
v. Bear Creek Coal Co., 43 M 269, 289, 115: 
PiOz3; 

In libel cases, since the constitution pro- 
vides that in such cases ‘‘the jury, under 
the direction of the court, shall determine 


‘the law and the facts,’’ the refusal of the 


jury to follow the advice of the court on 
the question of the libelous nature of the 
publication is no ground for granting a 
new trial. Harrington v. Butte Miner Co.,. 
48 M 550, 554, 139 P 451. 


Notwithstanding the provision of section. 
10 of article III of the constitution, that. 
in an action for libel the jury shall de- 
termine the law as well as the facts, the 
question whether an alleged libelous com- 
munication is privileged or not is one for 
determination by the trial court as one of 
law, and where it was privileged and there 
was no evidence of malice presented, the 
court properly withdrew the case from the 
jury by granting defendant’s motion for 
nonsuit. Manley v. Harer et al., 82 M 30, 
36, 264 P 937. 


Statutes Held Valid Under This Pro- 
vision 
This section is not violated by subdi- 


| vision 7 of section 293 of the penal code of 


1895 (10944), making the publication of a 
false and grossly inaccurate report of the 
proceedings of any court punishable both 
as a contempt and as a misdemeanor. State 
ex rel. Haskell v. Faulds, 17 M 140, 145, 
42 P 285. 


References 

Cited or applied in In re MacKnight, 11 
M 126, 138, 27 P 336; State ex rel. Met- 
ealf v. Piasteigt Court, ’ 52 M 46, 54, 155 P 
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No ex post facto law nor law impairing the obligation of con- 


tracts, or making any irrevocable grant of special privileges, franchises, or 
immunities, shall be passed by the legislative assembly. 


Irrevocable Granting of Special Privi- 
leges, Etc.—Scope and Effect 

Chapter 92, laws of 1909 (11180-11183), 
making it unlawful to record or register, 
or to aid or abet in recording, reporting, 
or registering any bet or wager upon races 
held without the state, and which, among 
other things, allows betting on speed con- 
tests held within race-track or fair-ground 
enclosures in this state, for thirty days in 
first-class counties and fourteen days in 
other counties, is not in contravention of 
the provisions of this section prohibiting 
the irrevocable granting of any special 
privileges, franchises, or immunities. State 
v. Rose, 40 M 66, 71, 105 P 82. 


Judgment Is Not a Contract 

A judgment is in the nature of a con- 
tract, but it is not a contract within the 
meaning of this section, and a statute 
changing the rate of interest which a 
judgment shall bear after entry is not un- 
constitutional. Stanford v. Coram, 28 M 
288, 292, 72 P 655. 


Laws Impairing the Obligation of Con- 
tract Invalid—Scope and Effect 

The legislature can no more impair the 
obligation of a contract entered into by 
the state than it can the obligation of a 
contract made between individuals. State 
ex rel. State Sav. Bank yv. Barret, 25 M 
112; 119..65 2.1030. 

A statute which changes the terms of an 
agreement by imposing new conditions, or 
dispensing with those expressed or im- 
plied, is repugnant to the constitution as 
being a law impaiting the obligation of a 
contract; and the degree of impairment 
is immaterial. State ex rel. State Sav. 
Bank v. Barret, 25 M 112, 119, 63 P 1030. 


Where a contract was made with refer- 
ence to a certain section of the code, which 
provided that, if certain state warrants to 
be issued in payment of work on the state 
school of mines building could not be paid 
on presentation for lack of money in the 
state school of mines building fund, out 
of which they were to be paid, they should 
bear a certain rate of interest per annum 
from the date of presentation, a subse- 
quent law repealing the section of the code 
in question was void as to such contract, 
as impairing the obligation of the. con- 
tract, and the holder was entitled to in- 
terest on the warrants. State ex rel. State 
Bo Bank v. Barret, 25 M 112, 120, 63 P 

030. ~ 

The act passed in 1899, page 113, au- 
thorizing the directors of a mining ecor- 
poration to sell its property, does not im- 
pair the obligation of contracts, and is 
valid. See, also, Somerville v. St. Louis 
Min. & M. Co., 46 M 268, 275, 127 P 464. 
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Neither can the city insist that its con- 
tract with the railway company is inviol- 
able, protected by the contract clause of 
the federal constitution or by section 11, 
article III of our state constitution. Speak- 
ing generally, a municipal corporation does 
not stand in a position to assert as against 
the state the benefit of the constitutional 
provision against the impairment of the 
obligation of contracts. While the grant 
of a street railway franchise and its ac- 
ceptance constitute a contract, it is one 
subject to legislative restriction, regula- 
tion and control by the public service 
commission and therefore cannot be 
claimed to be inviolable so as to prevent 
the grantee from discontinuing a part of a 
line of its system in face of a provision in 
the franchise requiring it to operate the 
line for the entire term of the grant, irre- 
spective, of the question of loss sustained 
in its operation. City of Helena v. Helena 
Light & Ry. Co., 63 M 108, 118, 207 P 337. 


The liability of directors under section 
3837, Rev.:C. 1907, (5939, R. C. M. 1921), 
not being founded in contract and there 
being no vested interest in an unenforced 
penalty, chapter 37, laws of 1919, taking 
away the right of action against the di- 
rectors of a corporation for incurring debts 
in excess of its subscribed capital stock, 
held not invalid as impairing the obliga- 
tion of contract or interfering with vested 
rights. Continental Oil Co. v. Montana 
C. Co., 63 M 223, 230, 207 P 116. 


Chapter 140, laws of 1927, held not open 
to the objection that it impairs the obli- 
gation of a contract in that whereas at the 
time the contract of lease between the 
operator and the lessor of oil land the law 
contemplated but one assessment, and that 
to the operator, it imposes part of the tax 
upon the lessor, since a contract between 
individuals does not have the effect of de- 
priving the state of its power of taxation. 
Byrne v. Fulton Oil Co., 85 M 329) 337, 
278 P 514. 


If a city ordinance can reasonably be 
said to be a proper exercise of the police 


_power, it is of no consequence that it af- 


fects property rights or rights based upon 
existing contracts, since such rights must 
yield to the common welfare. City of 
Butte v. Roberts, 94 M 482, 486, 23 P 2d 
2438. 


Id. An ordinance requiring taxicab 
drivers to occupy a position by the side 
of their vehicles along the curb line of 
the street fronting a railway station, and 
prohibiting them from soliciting patron- 
age on railway property, held a valid exer- 
cise of the police power as against the ob- 
jections that it was in conflict with the 
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due process of law clause of the federal 
and state constitutions, indirectly inter- 
fered with interstate commerce carried on 
partially within the state, and impaired 
the obligations of contracts between the 
operator of the taxicabs and railway com- 
panies. 

Chapter 88, laws of 1935, authorizing re- 
mission of interest and penalties held not 
violative of this constitutional provision. 
State ex rel. Sparling v. Hitsman, 99 M 
521, 533, 44 P 2d 747. 


Meaning of Ex Post Facto Laws as 
Prohibited Herein 

Section 11, article IIT of the constitu- 
tion, in so far as it prohibits the enact- 
ment of ex post facto legislation has ref- 
erence to crimes and not to matters which 
affect private rights retroactively, and as 
to the latter the only inhibition against 
retroactive legislation found therein is that 
such legislation must not impair the obli- 
gation of contract or interfere with vest- 
ed rights. Durocher v. Myers, 84 M 225, 
230, 274 P 1062. 

Retrospective Laws Permissible When 

There is no prohibition in the constitu- 
tion against retrospective legislation other 
than that contained in this section. The 


Th ei114 


legislature is therefore untrammeled and 
free, in so far as constitutional provisions 
are concerned, to pass any retrospective 
laws which do not violate the obligations 
of contracts or interfere with any vested 
rights. Bullard v. Smith, 28 M 387, 396, 
12 boned, 


While no constitutional barriers, other 
than those stated in this section, exist to 
restrain retroactive legislation in this. 
state, and while a certain amount of retro- 
spection is necessarily involved in many 
of our laws, it is nevertheless a funda- 
mental rule of construction that retroac- 
tive effect is not to be given to a statute 
unless commanded by its context, terms, 
or manifest purpose. Falligan v. School 
District, 54 M 177, 179,.169 P 803. 
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See. 12. No person shall be imprisoned for debt except in the man- 
ner prescribed by law, upon refusal to deliver up his estate for the benefit 
of his ereditors, or in cases of tort, where there is strong presumption of 


fraud. 


See. 18. The right of any person to keep or bear arms in defense of 
his own home, person, and property, or in aid of the civil power when thereto 
legally summoned, shall not be called in question, but nothing herein con- 
tained shall be held to permit the carrying of concealed weapons. 


References 


Cited or applied in Butte Miners’ Union v. City of Butte, 58 M 391, 401, 194 P 149; 


State v. Hodge, 84 M 24, 273 P 1049. 


See. 14. Private property shall not be taken or damaged for public 
use without just compensation having been first made to or paid into court. 


for the owner. 


Damages Comprehended by This Provi- 
sion 

A landowner is entitled, under this sec- 
tion, to compensation for damages owing 
to the grading of a street on which his 
property abuts, in accordance with a grade 
established by a city, notwithstanding the 
fact that such grade is the first one ever 
fixed. Less v. City of Butte, 28 M 27, 33, 
72 P 140. 


Id. It seems that this section does not 
authorize a remedy for every diminution 
in the value of property that is caused by 
public improvements; the damages for 
which compensation is to be made being a 
damage to the property itself, and not in- 
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cluding mere infringement of the owner’s. 
personal pleasure or enjoyment. 


The right to compensation for damages. 
to property occasioned by the grading of 
a street from contour to established grade, 
is guaranteed by this section. State ex 
rel. City of Butte v. District Court, 48 M 
614, 617, 139 P 791. 


‘*Just Compensation’ ’ 


A railway company is entitled to pos- 
session of condemned property upon mak- 
ing a deposit of the damages awarded by 
the commission, though title pending ap- 
peal is merely provisional, and the fact. 
that an appeal has been taken does not 
abrogate the award of the commission, 
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for until revised by appeal such award is 
just compensation and this provision has 
been complied with thereby. State ex rel. 
Volunteer Min. Co. v. MecHatton, 15 M 
159, 160, 38 P 711. 


Operation and Effect in General 

The assumption that a railroad, since 
it is for the public use and benefit, has, 
through being given authority by the 
legislature to construct its line, rights to 
which the rights of adjacent property 
holders are subordinated, is limited by 
the principle of the constitution that no 
person can be deprived of property with- 
out due process of law, and compensation 
first being made to the owner. Wine v. 
Northern Pacific Ry. Co., 48 M 200, 206, 
136 P 387. 


The rule of construction applicable to 
this provision of the constitution is de- 
elared in section 27 of this article. Ex- 
pressed in terms clearly prohibitory, with- 
out words in itself or elsewhere in the con- 
stitution expressly declaring it to be other- 
wise, it is a limitation denying to the 
legislature the power to authorize the tak- 
ing or damaging of the property of the 
citizen without a fulfillment of the con- 
dition expressly imposed by it, namely 
‘‘without just compensation having been 
first made to or paid into court for the 
owner.’’ Eby v. City of Lewistown, 55 M 
2 NN tay? it By fs TN ga Nos 

Id. Section 13, chapter 89, laws of 1913, 
which casts upon the owner of the city or 
town realty embraced within the limits 
of a proposed special improvement district 
the burden of ascertaining the amount of 
damages likely to ensue to the property by 
reason of its creation, and making claim 
for the amount within a specified time, or 
be debarred thereafter from doing so, is in 
violation of this section. 


Contention of defendant land owner in 
a proceeding by the state to condemn land 
for highway purposes, that sections 9937, 
9950-9952, authorizing an appeal by plain- 
tiff after payment of the judgment into 
court for defendant and after securing 
possession of the land, is invalid under 
this constitutional provision prohibiting 
the taking of private property for public 
use without paying just compensation 
therefor, and that the appeal should there- 
fore be dismissed, held not meritorious. 
State et al. v Bradshaw Land ete. Co., 99 
M 95, 43 P 2d 674. 


Payment or Tender of Compensation 
Condition Precedent 

By adopting this section the convention 
modified the rule of the common law, 
which denied to the owner compensation 
for infringements upon his right of free 
access to his property by changes in the 
grade of the street upon which it abuts, 
and secured to him the possession and en- 
joyment of it free from interference with 
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it by any means for any public purpose, 
until just compensation has been ascer- 
tained and made or tendered to him. The 
making or tendering of compensation is 
thus made a condition precedent. Less v. 
City of Butte, 28 M 27, 31, 72 P 140; Eby 
v. City of Lewistown, 55 M 113, 122, 173 
Pelle; 

Private property cannot be taken for a 
public use in invitum, except upon compen- 
sation first being made to the owner. In 
other words, the payment or tender of com- 
pensation, the amount of which has been 
ascertained in the manner provided by 
law, is made a condition precedent to the 
acquisition of any right by the public. 
Possession taken from the owner without 
compliance with this condition is wrong- 
ful, and ejectment will lie in favor of the 
owner to recover it. The fact that the 
wrong-doer is a municipal corporation 
does not affect the right to maintain the 
action. Flynn v. Beaverhead County, 49 
M 347, 352, 141 P 673; Postal Telegraph- 
Cable Co. v. Nolan, 53 M 129, 136, 162 P 
169; Eby v. City of Lewistown, 55 M 113, 
123, 1738 P 1163. 

Title to land condemned for a public use 
does not pass until payment is made or 
tendered. School Dist. No. 1 v. Powers 
et al., 62 M 151, 156, 204 P 598. 


Provision Is Mandatory, Prohibitery and 
Self-Executing 

This section is both mandatory and pro- 
hibitory, and it is also self-executing. Less 
v. City of Butte, 28 M 27, 33, 72 P 140. 

Purpose of Provision 

This section was drafted in broad lan- 
guage for the express purpose of prevent- 
ing an unjust or arbitrary exercise of the 


power of eminent domain. Less v. City of 
Butte, 28 M 27, 32, 72 P 140. 


Taking of Private Property for Public. 
Use—Scope and Effect 

By the vacation of a public road, there 
is no taking of private property for public 
use, within the meaning of this section. 
State ex rel. Johnson v. Board of Com- 
missioners, 19 M 582, 585, 49 P 147. 

An examination of a lode mining claim 
under section 1314, code of civil procedure 
of 1895 (9492), is not in contravention of 
this section prohibiting the taking or dam- 
aging of private property without just 
compensation to the owner. State ex rel. 
Parrot S. & C. Co. v. District Court, 28 M 
528, 544, 73 P 230. 

The district court has the power to com- 
pel a defendant, upon the payment of the 
reasonable cost, to lower and hoist the 
agents of the plaintiff into and from the 
underground workings of a lode mining 
claim, while engaged in the inspection 
thereof, without infringing the provisions 
of this section. State ex rel. Boston & 
M. Co. v. District Court, 30 M 206, 219, 
76 P 206. 
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Chapter 106, laws of 1905, providing for 
the construction and maintenance of 
drains ‘‘wherever the same shall be con- 
ducive to the improvement or reclamation 
of agricultural lands, public health, con- 
venience, or welfare,’’ is not unconstitu- 
tional as permitting the taking of private 
property for other than a public use. Bill- 
ings Sugar Co. v. Fish, 40 M 256, 260, 106 
P 565. 

The statutes authorizing the state in- 
' spector of fruit pests to destroy infected 
fruit are valid, though the destruction is 


without compensation to the owner. Col- 
vill v. Fox, 51 M 72, 79, 149 P 496. 


Id. This provision of the constitution 
refers to the authority exercised by the 
state, or through some designated agency, 
by virtue of the power of eminent do- 
main, where the property taken is subject- 
ed to some public use, as for highway, rail- 
way, or other purpose in which the public 


See. 15. 
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interest is the predominating factor. It © 
has no application whatever to property 
destroyed by the public agencies acting by 


‘virtue of the police power of the state. 
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The use of all water now appropriated, or that may hereafter 


be appropriated for sale, rental, distribution, or other beneficial use, and 
the right of way over the lands of others, for all ditches, drains, flumes, 
canals, and aqueducts, necessarily used in connection therewith, as well as 
the sites for reservoirs necessary for collecting and storing the same, shall 


be held to be a public use. 


Private roads may be opened in the manner to 


be prescribed by law, but in every case the necessity of the road, and the 
amount of all damage to be sustained by the opening thereof, shall be first 
determined by a jury, and such amount, together with the expenses of the 
proceeding, shall be paid by the person to be benefited. 


Construction to Be Given This Provi- 
sion 

The constitutional provision (this one) 
declaring, among other things, that the 
use of sites for reservoirs necessary for 
collecting and storing water shall be a pub- 
lic one, should receive a broad construc- 
tion to the end that flood waters which 
would otherwise go to waste may be con- 
served for the purpose of making the arid 
lands of the state productive. Donich et 
al. v. Johnson et al., 77 M 229, 239, 250 P 
963. 


Operation and Effect in General 


The provisions of this section, that the 
necessity for, and the damages occasioned 
by, the opening of private roads shall first 
be determined by a jury, did not abrogate 
sections 1495 et seq. of the general laws 
of 1877 (7382 et seq.), granting to the 
owners of mining claims a right of way 
across the claims of others, and providing 
for the assessment of damages by commis- 
‘sioners, but merely modified the statute as 
to the method of determining the damages, 
leaving the jurisdiction and procedure in 
other respects unchanged. State ex rel. 
Coleman v. District Court, 14 M 476, 479, 
a sakved » 
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The taking of land for the purpose of 
flooding it, rendered necessary by the con- 
struction of a dam for generating electric 
power, to be sold to industrial enterprises 
and to the public generally, the power also 
to be utilized for pumping water upon 
arid lands, is for such a public use as will 
support the right to acquire the land by 
condemnation. Helena Power Transmis- 
sion Co. v. Spratt, 35 M 108, 128, 88 P 773. 

The language of this section, in the light 
of our history and natural conditions, in a 
region where the conservation and use of 
its waters is all-important to its develop- 
ment and progress, is a mandate from the 
sovereign people to the courts. The words 
‘‘sale’’? and ‘‘rental’’ are especially sig- 
nificant. This section is self-executing, 
and should receive a broad construction. 
Spratt v. Helena Power Transmission Co., 
37 M 60, 78, 94 P 631. 

The appropriator of water need not be 
an owner of, or a person in the possession 
of, land in order to make a valid appro- 
priation for irrigation purposes. The use 
of water is a public use, and a public ser- 
vice corporation can appropriate water, 
independently of present or future cus- 
tomers; otherwise the improvement of arid 
lands in localities where the undertaking 
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by individuals would be too vast for them 
must never take place. Bailey v. Tintin- 
ger, 45 M 154, 175, 122 P 575. 

The use of water flowing in the streams 
of this state is declared by the constitu- 
tion to be a public use. The use must be 
beneficial, and, when the appropriator or 
his successor ceases to use the water for 
such purpose, the right ceases. Conrow v. 
Huffine, 48 M 437, 444, 138 P 1094. 

While the effect of the provisions of 
this. section of article III, constitution, de- 
claring the use of water for certain pur- 
poses to be a public one (held self-execut- 
ing), is to foreclose inquiry into the sub- 
ject by legislature and the judiciary, the 
questions whether the power of eminent 
domain shall be put in motion for any par- 
ticular purpose, and whether the exigencies 
of the occasion and the public welfare re- 


quire its exercise, rest entirely with the 


legislature. State et al. v. Aitchison et al., 
96 M 335, 340, 30 P 2d 805. 

Id. Conceding, without deciding, that 
the use to which the fish and game com- 
mission intended to put land sought to be 
condemned for a fish rearing pond comes 
within the provisions of this article and 
section, declaring what use of water is 
public, in the absence of legislation grant- 
ing the right to the commission. to take 
property for such use, the district court 
was without jurisdiction: to entertain the 
commission’s suit to condemn it. 


‘*Other Beneficial Use’’ Defined 

The phrase ‘‘other beneficial use,’’ as 
used in this section, includes other uses 
than such as are kindred to rental, sale, 
or distribution. It includes in the term 
‘‘publie use’’ the use of water for the pur- 
pose of irrigating a particular tract of 
agricultural land, or working a particular 
mine, as well as the use of water for irri- 
gating a number of tracts of land, or 
working a number of mines owned by ‘dit- 
ferent persons. Ellinghouse v. Taylor, 19 
M 462, 464, 48 P 757. See, also, Eastern 
Oregon Land Co. v. Willow River La. Oo L, 
Co., 204 Fed. 516, 522, 122 C. C. A. 636. 

While any person ig permitted to appro- 
priate water for a useful purpose, it must 
be used with some regard for the rights of 


See. 16. 
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the public. Fitzpatrick v. Montgomery,. 
20 M 181, 187, 50 P 416. See, also, Schod-- 
de v. Twin Falls Water Co., 224 U. 8S. 107, 
121, 32 Sup. Ct. 470, 56 L. Ed. 686. 


Use of Appropriated Water Made a Pub-- 
lic Use 

Under this section, the use of appropri-- 
ated water is made a public use. Smith v. 
Denniff, 24 M 20, 22, 60 P 398. 

The use of water to irrigate a farm un- 
der the water-right law is a public use. 
City of Helena v. Rogan, 26 M 452, 475,. ° 
68 P 798. 

The use of the waters in streams being” 
declared by this section to be a public 
use, every citizen is entitled to divert and 
use them so long as he does not infringe 
the rights of some other citizen who has 
acquired a prior right by appropriation, on 
condition that he restore the waters to the 
channel of the stream on the cessation of 
his necessity. Bullerdick v. Hermsmeyer, 
32 M 541, 554, 81 P 334; Featherman v.. 
Hennessy, 42 M 535, 541, 113 P 751. 

Since the use of water is declared by the- 
constitution to be a public use, the right 
to appropriate water on the land of an- 
other may be acquired by condemnation. 
proceedings. Prentice v. McKay, 38 M 
114, 118, 98 P 1081. 

A beneficial use of the water flowing in. 
the streams of the state is a public use,. 
but it may nevertheless be appropriated 
to a more necessary public use, an example- 
of which is the right of a city to acquire 
a water supply by the exercise of the 
right of eminent domain, even though it 
may have already been appropriated to. 
some other public use. Carlson v. City of 
Helena, 39 M 82, 105, 102 P 39. 
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In all criminal prosecutions the accused shall have the right 


to appear and defend in person and by counsel; to demand the nature and. 
cause of the accusation; to meet the witnesses against him face to face; to: 
have process to compel the attendance of witnesses in his behalf, and a. 
speedy public trial by an impartial jury of the county or district in which 
the offense is alleged to have been committed, subject to the right of the 
state to have a change of venue for any of the causes for which the defendant 


may obtain the same. 
Applicable Only to Criminal Cases 
Since a disbarment proceeding is not a 
criminal prosecution, this section, declar- 
ing the right of the accused to meet the 
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witnesses face to face, is inapplicable, and’ 
depositions can be taken on the applica- 
tion of the attorney general. In re Well-- 
come, 23 M 259, 58 P 711. 
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‘*Criminal Prosecutions’’ Defined 

The term ‘‘criminal prosecutions,’’ as 
employed in the constitution, refers to 
prosecutions for offenses which were 
crimes at common law, and doubtless to 
statutory offenses. State ex rel. Payne v. 
District Court, 53 M 350, 355, 165 P 294. 


‘*District’’ Defined 

The word ‘‘district,’’ as used in the pro- 
vision declaring that in criminal prosecu- 
tions the accused shall be tried by a jury 
from the ‘‘county or district in which the 
offense is alleged to have been commit- 
ted,’’ is not synonymous with the term 
“‘township,’’ but means the precise por- 
tion of the territory or political division of 
the state over which a court may exercise 
power in criminal matters. State vy. 
O’Brien, 35 M 482, 494, 90 P 514. 


Operation and Effect in General 

If, during the presentation of the case, 
the court has accorded the defendant all 
the rights enumerated in this section, and, 
further, has guarded him against surprise 
by the introduction of evidence against 
him by the state which he cannot meet, or 
the effect of which he cannot minimize, so 
far as this would have been possible by 
previous knowledge of the witnesses, he 
cannot complain that the county attorney 
has failed to pursue the statute regarding 
the indorsing of the names of witnesses 
upon the information. State v. McDonald, 
51 M 1, 5, 149 P 279. 


Right of Accused to Meet Witnesses 
Against Him Face to Face 

The accused, in a criminal prosecution, 
is entitled to meet the witnesses against 
him face to face, and it is therefore error, 
in a criminal trial, where the prosecuting 
witness was not within the state, to admit 
in evidence the committing magistrate’s 
general recollection of the testimony which 
such witness gave at the preliminary ex- 
amination. State v. Lee, 13 M 248, 249, 
33 P 690. See, also, State v. Byers, 16 M 
565, 569, 41 P 708. . 


That the right secured ia this section to 
a@ person accused of crime to meet the 
witnesses against him face to face is not 
an absolute one is determined by the next 
succeeding section. wherein provision is 
made for taking and using the deposition 
of a witness in a criminal case. State v. 
Vanella, 40 M 326, 332, 106 P 364. 


Right to Appear and Defend by Coun- 
sel 

Held, that the constitutional provision 
(art. III, sec. 16) that one accused of 
erime shall have the right to appear by 
counsel, when applied to one imprisoned 
with reference to his right to consult with 
his attorney, does not guarantee to him 


the right of private consultation on mat-_ 


ters not connected with a case pending 
against him, but when the accusation 
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against him has ripened into a judgment 
of conviction and he becomes a ward of 
the state, he no longer possesses such con- 
stitutional right and is subject to all rea- 
sonable rules and regulations of the state 
prison. State v. District Court et al. 85 
M 215, 222, 278 P 122. 


Right to Appear and Defend in Person 


Under the constitutional and statutory 
provisions applicable, a defendant charged 
with crime must be present throughout the 
entire trial, including the rendition of the 
verdict, and the fact of his presence must 
be made to appear from the record. State 
v. Reed, 65 M 51, 55, 210 P 756. 


Id. One charged with crime cannot 
waive his right to be present at his trial. 


Right to Demand the Nature and Cause 
of the Accusation 


The constitutional rights, guaranteed by 
this section to the accused, to demand the 
nature and cause of the ‘accusation, are 
not violated by the statute permitting an 
accusation against one as principal who 
is in fact an agent, for the reason that the 
old distinction between principal and ac- 
cessory before the fact was merely arbi- 
trary, and ‘‘without existence in natural 
reason or the ordinary doctrines of the 
law.’’ State v. Geddes, 22 M 68, 87, 55 P 
OLe. 


In a prosecution under the statute for 
the infamous crime against nature, the 
right of the defendant to ‘‘demand the 
nature and cause of the accusation’’ has 
been accorded to him, even though the in- 
formation fails to allege a description of 
the manner or means by which the offense 
was accomplished. State v. Guerin, 51 
M 250, 257, 152 P 747. 


The guaranty contained in this section 
is but declaratory of the ancient common- 
law rule that no one shall be held to an- 
swer an information or indictment, unless 
the crime be charged with precision and 
fullness, to the end that the defendant 
may have ample opportunity to make his 
defense and avail himself of his conviction 
or acquittal in a subsequent proceeding 
for the same offense. State v. Wolf, 56 M 
493, 499, 185 P 556. 


Right to Speedy Public Trial 


Where a defendant has been twice tried 
before the expiration of the second term 
after the filing of the information, and the 
state prosecutes an appeal from an order 
granting him a new trial after a convic- 
tion on the second trial, which appeal was 
finally held to be unauthorized, and during 
the pendency of such appeal two terms 
elapsed without another trial, this is not a 
denial to the accused of the speedy trial 
guaranteed him by this section. State ex 
rel. Northrup v. Conrow, 13 M 552, 553, 
35 P 240. 
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Where, in a prosecution for rape, the 
court made an order that on account of 
the nature of the case no one should be 
allowed in the court room in addition to 
those then present, and those present, after 
once leaving, could not return, court offi- 
cers, doctors, attorneys, and newspapermen 
being excluded from the order, the en- 
forcement of such order was a denial of 
the right to a public trial guaranteed by 
this section. State v. Keeler, 52 M 205, 
212, 156 P 1080. 


Id. The constitution guarantees to a de- 
fendant charged with crime, whether in- 
nocent or guilty, a public trial, and when 
the right is denied him, he has not had a 
fair and impartial trial within the mean- 
ing of the constitution, and all that can 
be required of him is that he make known 
the fact of the denial, and the law im- 
putes prejudice. 


Id. The provision of the constitution 
guaranteeing to the accused the right to a 
public trial is to be construed in the light 
of the conditions prevailing in Montana 
at the date of its enactment in 1889. 


The right to a speedy trial guaranteed 
by the constitution (art. III, see. 16) to 
one accused of crime may be waived by 
him. State v. Test. 65 M 134, 136 et seq,, 
ria I Sa We 


Right to Trial by Impartial Jury 

A jury is an entity. By the constitu- 
tion of this state, one accused of crime is 
guaranteed the right to ‘‘a speedy public 
trial by an impartial jury of the county or 
district in which the offense is alleged to 
have been committed.’? An impartial jury 
must be composed of twelve impartial 
men. A number less than that will not 
suffice. If one of the jurors is incompe- 
tent because of actual bias entertained by 
him against the accused, and conceals such 
incompetency on his voir dire, this vitiates 
the jury as a whole. The accused being 
entitled to a jury of twelve impartial 
men, if he has but eleven, while the 
twelfth is hostile to him, he has not the 
impartial jury which the constitution and 
laws contemplate that he shall have. State 
v. Mott, 29 M 292, 297, 74 P 728. 

Id. Section 12,048, providing that when 
the jury has been guilty of any misconduct 
by which a fair and due consideration of 
the case has been prevented, it shall be 
ground for a new trial, is not unconstitu- 
tional as not granting to the accused in a 
criminal prosecution a ‘‘trial by an im- 
partial jury.’’ 

Where defendant, in a prosecution for 
murder, pleads ‘‘not guilty,’’ an instrue- 
tion to the jury to the effect that they 
could find him guilty of murder in either 
of its degrees, or of voluntary or involun- 
tary manslaughter, -but ‘‘you cannot find 
him not guilty,’’ is in contravention of de- 
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fendant’s constitutional right to have the 
question of his guilt or innocence deter- 
mined by a jury, of which right he cannot 
be deprived, no matter how clear and un- 
impeached or free from suspicion the evi- 
dence may be. State v. Koch, 33 M 490, 
496, 85 P 272. See, also, State v. Sloan, 
35 M 367, 371, 89 P 829; State ex rel. Rowe 
v. District Court, 44 M 318, 327, 119 P 
1103. 

The constitutional guaranty, that in all 
criminal prosecutions the accused shall 
have the right to trial by jury, includes. 
misdemeanors as well as felonies. State 
v. Koch, 33 M 490, 496, 85 P 272. 

In a criminal action the defendant can- 
not object that a particular juror was not 
allowed to sit in his case on a challenge 
for cause; his right being only that he 
shall be tried by an impartial jury, as. 
provided in this section. State v. Byrd, 
41 M 585, 590, 111 P 407. 

The right to trial by an impartial jury, 
every member of which is impartial, given 
by the constitution, is an unqualified one, 
which it is beyond the power of the legis- 
lature to curtail, and any provisions of 
the statutes which reiate to the selection 
of a jury are to be understood:as merely 
providing the means by which the consti- 
tutional guaranty may be exercised to the 
fullest extent. State v. Brooks, 57 M 480, 
188 P 942. 


Section 16, article III of the constitution 
of Montana, provides: ‘‘In all criminal 
prosecutions the accused shall have the 
right to * * * a speedy public trial by an. 
impartial jury,’’ ete. And it has been 
held under like provisions in other states. 
that ‘‘although the statute professes to. 
give all the grounds of challenging a juror 
for cause, the constitutional guaranty of 
an impartial jury will not be allowed to- 
be destroyed by the legislature’s omission 
of grounds that clearly render the juror 
incompetent.’’? State v. Russell, 73 M 240, 
248, 235 P 712. 


Held, that the provision of section 11075,. 
R. C. M. 1921, as amended by chapter 116, 
laws of 1923, requiring the district court 
upon conviction of a person for an offense 
against the prohibition act to enjoin such. 
person perpetually from thereafter vio- 
lating any of its provisions, is void in so 
far as it author!zes the issuance of injunc- 
tion against the commission of offenses. 
not denominated nuisances in the act, as. 
permitting substitution of a summary trial. 
of the offender by the court in a contempt 
proceeding, for the trial by jury guaran- 
teed by the constitution. State ex rel. 
Stewart v. District Court, 77 M 361, 376,. 
201 2 1B. 


. ‘*Trial’’ Defined 

The word ‘‘trial,’’ as used in this sec- 
tion embraces all proceedings in the prog- 
ress of a criminal prosecution after the is- 
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sues are made up, down to and including 
the rendition cf the verdict. State v. 
Koch, 33 M 490. 496, 85 P 272. 


Venue of Criminal Actions 


Criminal actions must be tried in the 
county where the offense was committed. 
State v. Tully, 31 M 365, 369, 78 P 760. 


The local jurisdiction of the crime is in 
the county where it 1s committed, and the 
charge must show that fact; the defendant 
is entitled to know the cause of the accu- 
sation, so that he may prepare his defense. 
State v. Beesskove, 34 M 41, 50, 85 P 376. 


The design of this provision of the con- 
stitution is to furnish a guaranty to every 
person charged with a crime of a trial by 
a jury from the vicinage or neighborhood 
where the crime is supposed to have been 
committed, so that he may have the bene- 
fit, on his trial, of his own good charac- 


See. 17. 
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ter and standing with his neighbors, if 
these he has preserved, and also of such 
knowledge as the jury may possess of the 
witnesses who may give evidence against 
him. State v. O’Brien, 35 M 482, 495, 90 
P 514. 


Proof of the charge in the information 
that defendant published the seditious 
article mentioned herein, in a certain 
county, was indispensable to give the dis- 
trict corrt of such county jurisdiction to 
try the cause. Ntate v. Smith, 57 M 563, 
190 P 107. 
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No person shall be imprisoned for the purpose of securing his 


testimony in any criminal proceeding longer than may be necessary in order 
to take his deposition. If he can give security for his appearance at the 
time of trial, he shall be discharged upon giving the same; if he cannot give 
security, his deposition shall be taken in the manner prescribed by law, and 
in the presence of the accused and his counsel, or without their presence, if 
they shall fail to attend the examination after reasonable notice of the time 


and place thereof. 


Any deposition authorized by this section may be re- 


ceived as evidence on the trial, if the witness shall be dead or absent from the 


state. 


Operation and Effect 

In cases of a criminal nature, deposi- 
tions can be taken, on notice, in the pres- 
ence of the accused and his counsel, ‘‘or 
without their presence, if they shall fail 
to attend.’’ State v. Vanella, 40 M 326, 
337, 106 P 364. 


Id. The right of defendant to be pres- 
ent at the taking of a deposition is not an 
absolute one, but a privilege which he may 
waive; and the burden is upon him to 
show that he was not present, or was not 
given an opportunity to be present, before 
he can complain. 


Sec. 18. No person shall be compelled to testify against himself, in a 
eriminal proceeding, nor shall any person be twice put in jeopardy for the 


same offense. 


Defendant May Waive Privilege of Not 
Having to Testify Against Himself 


The privilege that ‘‘no person shall be 
compelled to testify against himself in a 
criminal proceeding,’’ may be waived by 
consent, either expressly or by implica- 
tion. State v. Fuller, 34 M 12, 18, 85 P 
369. 

Id. Where, on a trial for murder, de- 
fendant consented to the taking of his 
shoes for the purpose of comparison with 
footprints, leading from the place of homi- 
cide, he waived his right to object to the 
use of such evidence against him on the 
ground that this section forbids its use in 
declaring that ao person shall be com- 
pelled to testify against himself in a crim- 
inal proceeding. 
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When a witness waives his constitutional 
privilege by testifying in his own behalf, 
he renders himself liable to be cross-exam- 
ined upon all facets relevant and material 
to the issue raised by his denial of the 
commission of tie offense imputed to him. 
State v. Smith, 57 M 349, 359, 188 P 644. 


Double or Former Jeopardy 

The plea of former jeopardy cannot be 
maintained on a second trial which.a de- 
fendant has obtained upon his own motion. 
Territory v. Hart, 7 M 489, 496, 17 P 718; 
State v. Thompson, 10 M 549, 562, 27 P 
349, . 

Defendant, who was charged with mur- 
der, was tried three times, and at the third 
trial found guilty of manslaughter. The 
jury disagreed upon the second trial, and 
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was discharged. At the third trial the 
plea of once in jeopardy was interposed, 
’ on the ground that the jury had been dis- 
charged at the second trial without there 
aving existed a necessity therefor, which 
defense was overruled by the district court. 
Under these circumstances, the disagree- 
ment of the jury and their consequent dis- 
charge did not operate to. bring the de- 
fendant within the provision of this section 
which prohibits any person from being put 
twice in jeopardy for the same offense. 
State v. Keerl, 33 M 501, 509, 85 P 862. 

The constitutional security a person has 
against being twice put in jeopardy for the 
same offense prevents only a second prose- 
cution after the first has resulted in a 
conviction or acquittal; intermediate steps, 
such as the dismissal of an indictment on 
technicalities, give him no such security. 
State v. Vinn, 5v M 27, 35, 144 P 773. 

Id. This section does not mean that, 
after an indictricnt has been dismissed, a 
defendant may not be charged with the 
same offense by any method the use of 
which is permitted by the constitution, 
until his guilt or innocence has been ascer- 
tained by the verdict of a jury, or, in any 
event, until he has once been in jeopardy. 

The right to immunity from a second 
prosecution is constitutional, and that 
right is to be measured by the meaning of 
the term ‘‘jeopaidy’’ as employed in the 
constitutional provision. This is to be as- 
certained from the state of the law when 
the constitution was adopted, not from 
subsequent legislation; and, as so ascer- 
tained, the term was not intended to apply 
merely to those cases where a verdict has 
been rendered, but it applies as well to 
every case where the defendant has been 
brought to trial in a competent court upon 
a sufficient indictment or information be- 
fore a jury duly impaneled and sworn; and 
whenever such jeopardy has occurred for 
the same offense, and has, without neces- 
sity or the procurement of the accused, 
ended by a discharge of the jury before 
verdict, the plea is available. State v. 
Gaimos, 53 M 118, 121, 162 P 596. 

Section 11581, R. C. M. 1921, provides 
that an act male punishable in different 
provisions of t'.e code cannot be punished 
under more than one. Section 31 of chap- 
ter 9, extraordinary session laws of 1921. 
(Section 11078, R. C. M. 1921), declares 
that separate offenses against the intoxi- 
cating liquor law may ‘be united in the 
information in separate counts and de- 
fendant tried at one trial and a penalty 
for all offenses imposed. Held, that the 
procedure pointed out by chapter 9 is con- 
trolling, and that the contention that it is 
violative of the constitutional provision 
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that no person shall be twice put in jeop- 
ardy for the same offense is without merit. 
State v. Marchindo, 65 M 431, 444, 211. P 
1093. 

Id. Where de*endant in the same infor- 
mation was charged with unlawfully sell- 
ing intoxicating liquor, with unlawful pos- 
session thereof, and with maintaining a 
common nuisance under the prohibition 
act, the test to be applied in determining 
whether conviction on any one of the 
counts, all arising out of the same act, 
will bar conviction of any of the others, 
under the constitutional provision against 
putting a person twice in jeopardy for the 
same offense, is whether the same evidence 
would sustain a conviction under each 
count; hence whcre each count required 
proof of a fact which the others did not, 
the constitutional guaranty is not violated. 


Right of Defendant to Refuse to Testi- 
fy Against Himself—In General 

Evidence obtained by the taking of the 
shoes of defendaut, charged with murder, 
against his consent, and comparing them 
with footprints leading from the place of 
the crime, is admissible, and its use does 
not deprive him of the constitutional 
guaranty declarin; that no person shall be 
compelled to testify against himself in a 
vTiminal proceeding. State v. Fuller, 34 M 
12, 19, 85. P 369. 

Although no compulsion may be exer- 
cised upon a person charged with crime to 
make him testify against himself, still, if 
the accused goes upon the witness stand 
in. his own. behalf, he is subject to all 
proper cross-exuinination, even though in 
such cross-examination he may be com- 
nelled to incriminate himself. State v. 
Vanella, 40 M 326, 336, 106 P 364. 

Held, that where defendant on trial for 
attempting to maim horses by shooting 
them with a shotgun, was found in bed 
vvhen arrested the officer, who testified 
that he had a search warrant, properly 
seized a pair of shoes standing near the 
bed and a box of sielis in plain sight, as 
well as a shotgun, and that the articles 
were properly admitted in evidence over 
objection that by their use defendant was 
being compelled to become a_ witness 
against himself. State v. Benson, 91 M 
gL ty teed cord. 
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Sec. 19. All persons shall be bailable by sufficient sureties, except for 
capital offenses, when the proof is evident or the presumption creat. 
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Operation and Effect 

When an avplication is made for bail, in 
4 capital case, the county attorney, if he 
resists the application, should make some 
showing that the procf is evident or. the 
presumption great, thus bringing the case 
within the exception mentioned in the con- 
stitution. On faiture to make such show- 
ing, the defendant is entitled to bail in 


out hesitation. 
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all cases; but, if such showing is made, 
the court or judge should refuse bail with- 
State ex rel. Murray v. 
District Court, 3% M 504, 508, 90 P 513. 
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Cited or applied in State v. Lagoni, 30 
M 472, 479, 76 P 1044; State v. Harkins, 
85 M 585, 591, 281 P 551. 


See. 20. Excessive bail shall not be required, or excessive fines im- 
posed, or cruel and unusual punishments inflicted. 


Operation and Effect 

A fine is a penalty exacted by the state 
tor some criminal offense, and this pro- 
vision has no ‘pp.ication to the penalty 
imposed upon the directors of a corpora- 
tion for neglect to file the annual state- 
ment required by section 3850, revised 


See. 21. 


codes of 1907, as amended. Daily v. Mar- 
shall, 47 M 377, 392, 133 P 681. 
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The privilege of the writ of habeas corpus shall never be sus- 


pended, unless, in case of rebellion, or invasion, the public safety require it. 


Sec. 22. The military shall always be in strict subordination to the civil 
power; no soldier shall in time of peace be quartered in any house without 
the consent of the owner, nor in time of war, except in the manner pre- 


seribed by law. 
See. 23. 


The right of trial by jury shall be secured to all, and remain 


inviolate, but in all civil cases and in all criminal cases not amounting to 
felony, upon default of appearance, or by consent of the parties expressed 
in such manner as the law may prescribe, a trial by jury may be waived, 
or a trial had by any less number of jurors than the number provided by 
law. A jury in a justice’s court, both in civil cases and in cases of criminal 
misdemeanor, shall consist of not more than six persons. In all civil actions 
and in all criminal cases not amounting to felony, two-thirds in number of 
the jury may render a verdict, and such verdict so rendered shall have the 


same foree and effect as if all of such jury concurred therein. 


How and When Trial by Jury May Be 
‘Waived 

The provision of this section, that a jury 
may be waived in the manner prescribed 
by law—that is, by written law—is man- 
datory and prohibitory. It is the duty of 
the court to grant to litigants the rights 
given them by the constitutional provision. 
The constitution, in effect, commands that 
a jury trial, if waived, shall be waived in 
a certain manner, and prohibits its being 
waived in any other manner. Chessman v. 
Hale, 31 M 577, 590, 79 P 254. 


Right of Trial by Jury—In General 


Plaintiff, in an action for damages for 
the maintenance of a nuisance, is entitled 
to a trial by jury of his right to damages, 
although he also asks for the equitable re- 
lief of injunction to restrain the continu- 
~ ance of the acts complained of. Chessman 
v. Hale, 31 M 577, 584, 79 P 254. . 
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Id. A party to an action is not under 
any obligation to demand a trial by jury, 
nor is he required to submit to the court 
the question as to whether he has a right 
to a jury trial, when these rights are grant- 
ed to him by the constitution. 


The provision of this section, that the 
right of trial by jury shall remain invio- 
late, and referring to civil cases, did not 
confer the right to trial by jury, in a spe- 
cial proceeding to obtain the benefits of 
chapter 67, laws of 1909, providing a 
scheme for industrial insurance for persons 
engaged in coal mining within the state, 
and their dependents, in case of injury or 
death in the course of their occupation; 
and hence such act was not unconstitu- 
tional, as depriving those subject to its 
terms of their right to trial by jury. Cun- 
ningham v. Northwestern Improvement 
Co., 44 M 180, 217, 119 P 554. 
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If the relator, in a mandamus proceed- 
ing, must litigate therein any private right 
to damages which he may have against 
the respondent personally, arising out of 
the wrong to which the mandate itself is 
directed, perforce the adversary must sub- 
mit; so that a cause of action at law be- 
comes summarily justifiable without a 
jury, notwithstanding the fact that as to 
such causes of action both parties are en- 
titled to a jury, and cannot be compelled 
to submit to a summary adjudication. 
Bailey v. Edwards, 47 M 3638, 372, 133 P 
1095. 


Where the primary purpose of an action 
against a corporation was to recover on 
promissory notes aggregating the sum of 
$27,000, and to enforce liability of its di- 
rectors as co-makers and guarantors and for 
failure to file the annual statements re- 
quired by statute, and the only equitable 
relief prayed for was the foreclosure of a 
mortgage given by one of the directors on 
two town lots as security for the notes, the 
answers of defendants consisting inter alia 
of denials and counterclaims which were put 
in issue by reply, the defendants were en- 
titled to a trial by jury of the strictly legal 
issues presented by the pleadings, and de- 
nial of such a jury trial was error. Benson- 
Stabeck Co. v. Farmers’ E. Co. et al., 66 M 
395, 403, 214 P 600. 

Held, that an action to compel the re- 
lease of an oil and gas lease of record on 
the ground that the lessee had failed to 
commence drilling operations within the 
time fixed in the lease, by reason of which 
it became forfeited, and for the recovery 
of the statutory penalty, damages and at- 
torney’s fees (secs. 6902, 6903, R. C. M. 
1921), is one at law, entitling plaintiff to 
a jury trial. Solberg v. Sunburst Oil & 
Gas Co. et al., 70M 177, 181, 225 P 612. 

In a proceeding under section 11067, R. 
C. M. 1921, to abate as a common nuisance 
a rooming-house where intoxicating liquor 
was being illegally kept and sold, providing 


that ‘‘the action shall be brought and tried . 


as an action in equity,’’ the defendant is 
not entitled to a jury trial. State v. Mer- 
cier et al., 70 M 333, 335, 225 P 802. 


Right-of Trial by Jury Limited by Con- 
ditions at Time of Adoption of the Con- 
stitution 

The constitution must be construed in 
view of the conditions existing at the time 
of its adoption, and the right of trial by 
jury guaranteed under this broad declara- 
tion is the right as it then existed, and 
not one created or extended, except by ex- 
press terms, by the instrument itself. This 
rule extends to both civil and criminal trials. 
State ex rel. Jackson v. Kennie, 24 M 45, 
56, 60 P 589; Montana O. P. Co. v. Boston 
ae C. & S. M. Co., 27 M 288, 306, 70 P 
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Under this section the party complained 
of, in a proceeding in -a justice court, to 
compel him to give security to keep the 
peace, is not entitled to a jury trial. No 
such right existed when the constitution 
was adopted, and there is nothing in the 
constitution extending the right to any case 
in which it did not exist at the date of its 
adoption. State ex rel. Jackson vy. Kennie, 
24 M 45, 56, 60 P 589. 


The direction of a verdict in a creditors’ 
suit to set aside a sale as fraudulent was 
not an infringement on the defendant’s 
right to a trial by jury, though the testi- 
mony in the case was conflicting, since 
such cases were within the exclusive juris- 
diction of chancery at the time the con- 
stitution was adopted, and the constitution 
did not enlarge the right of trial by jury. 
Finch v. Kent, 24 M 268, 279, 61 P 653. 


Since parties in an action to determine 
an adverse claim to real property, or an 
interest therein, were not entitled to a jury 
trial prior to the adoption of the constitu- 
tion, a defendant in an action to try an. 
adverse claim to a lode mining claim under 
the statute authorizing such an action, as 
re-enacted subsequent to the constitution, is 
not entitled to have the issues submitted to 
a jury. Montana O. P. Co. v. Boston & M. 
C. C. & 8. M. Co., 27 M 288, 306, 70 P 1114. 


The right guaranteed by this section is 
the same as that guaranteed by the seventh 
amendment of the federal constitution, be- 
cause the federal constitution was the fun- 
damental law of the territory at the time 
of its admission as a state, and the right 
as it then existed was preserved in the 
state constitution. Chessman v. Hale, 31 
M 577, 585, 79 P 254; Consolidated Gold & 
Sapphire Min. Co. v. Struthers, 41 M 565, 
STAAL Sib. 


The right of trial by jury, as it existed 
at the time of the adoption of the constitu- 
tion, still exists and cannot be taken away 
by legislative enactment. Chessman v. Hale, 
31 M 577, 585, 79 P 254. 


The provision of this section, that the 
right of trial by jury shall be secured to 
all, and remain inviolate, applies only to 
cases where right of trial by jury existed 
at the time of the adoption of the consti- 
tution. This section refers in terms of 
‘“civil cases’’ and ‘‘criminal cases.’? Cun- 
ningham v. Northwestern Improvement Co., 
44 M 180, 215, 119 P 554. 


The right of trial by jury is preserved as 
it existed at the time the constitution was 
adopted, and since the right to a trial of 
a contested divorce suit did not exist at 
that time, a party to such a suit may not 
now demand, as a matter of right, a jury 
trial of the issues raised by the pleadings. 
Davidson v. Davidson, 52 M 441, 443, 158 
P 680. 
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The proceeding by which a drain district 
is created and managed is not an ordinary 
civil action but a special statutory proceed- 
ing in which the trial by jury did not exist 
at the time the state constitution was 
adopted, and hence the constitutional right 
. of trial by jury is not denied by failure of 
the statute to make the question of benefits 
received or damages suffered by a land 
owner determinable by a jury. In re Val- 
ley Center Drain District, 64 M 545, 551, 
211 P 218. 

The right of trial by jury guaranteed by 

section 23, article III, of the state consti- 
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tution is the right as it existed at the time 
the constitution was adopted. Bull v. Butte 
Electric Ry. Co., 69 M 529, 532, 223 P 514. 
See, also, In re MeLure’s Estate, 68 M 556, 
570, 220 P 527. 


References 


Cited or applied in Spencer v. Spencer, 
31 M 631, 639, 79 P 320; State v. Koch, 
33 P 490, 496, 85 P 272; Freeman v. United 
States, 227 Fed. 732, 746; State v. Kelly et 
al., 57 M 123-130, 187 P.637; Broat Lumber 
Co. v. Van Houten, 66 M 478, 485, 213 P 
1116. 


Sec. 24. Laws for the punishment of crime shall be founded on the 


principles of reformation and prevention, but this shall not affect the power 
of the legislative assembly to provide for punishing offenses by death. 


See. 25. Aliens and denizens shall have the same right as citizens to 
acquire, purchase, possess, enjoy, convey, transmit, and inherit mines and 
mining property, and milling, reduction, concentrating, and other works, 
and rea] property necessary for or connected with the business of mining 
and treating ores and minerals: provided, that nothing herein contained 
shall be construed to infringe upon the authority of the United States to 


provide for the sale or disposition of its mineral and other public lands. 


Operation and Effect 


This provision goes no further than to 
put aliens and denizens on the same foot- 
ing as citizens in granting the right to in- 
herit. In other words, since citizens have 
the right, aliens and denizens also have it. 
The provision is not a limitation upon the 
power of the legislature to impose upon it 
the condition prescribed in section 4835 of 
the Revised Codes of 1907 (7088), that ‘‘no 
non-resident foreigner can take by succes- 
sion unless he appears and claims such suc- 
cession within five years after the death 
of the decedent to whom he claims succes- 


See. 26. 


sion,’’ or any other condition which it may 
deem necessary to prescribe in order that 
estates may be properly administered and 
distributed. The code provision in ques- 
tion is a statute of limitations which does 
not affect in any way the right conferred. 
It deals with the remedy only, and, being 
remedial in its nature, is not in anywise 
repugnant to this provision of the constitu- 
tion. In re Colbert’s Estate, 44 M 259, 
2 hy eae i AS Del Slag So 

References 

Cited or applied in State ex rel. Kolbow 
v. District Court, 38 M 415, 417, 100 P 207. 


The people shall have the right peaceably to assemble for the 


common good, and to apply to those invested with the powers of government 
for redress of grievances by petition or remonstrance. 


Operation and Effect 

Under the rule that a statute which de- 
nies to the elector of the state, or any part 
of it, the right to nominate candidates for 
public office is void as violative of this 
section and section 5 of this article, chapter 
113, laws of 1909, providing for non-parti- 
san nominations to judicial office, by peti- 
tion, is invalid because incapable of being 
made to operate uniformly throughout the 


state, in that it fails to provide any means 
by which a candidate for judicial office 
may be nominated in a newly created munic- 
ipality, or for a newly created judicial of- 
fice, or for judicial office in a district 
the boundaries of which have been changed 
since the last election, or may be changed 
hereafter. State ex rel. Holliday v. O’Leary, 
43 M 157, 164, 115 P 204. 


Sec. 27. No person shall be deprived of life, liberty, or property without 


due process of law. 


‘“Due Process of Law’’ Defined 

The phrase ‘‘due process of law’’ does 
not necessarily mean by a judicial proceed- 
ing. Cunningham v. Northwestern Improve- 
ment Co., 44 M 180, 217, 119 P 554. See 
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also, State ex rel. Marshall v. District Court, 
50 M 289, 296, 146 P 743. 

So long as the statute authorizing the 
construction and maintenance of a drain 
and the imposition of special assessments 
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to defray the cost thereof provides for no- 
tice to every interested land owner and an 
opportunity for him to be heard before he 
can be affected adversely, it does not de- 
prive him of his property without due pro- 
cess of law. In re Valley Center Drain 
District, 64 M 545, 551, 211 P 218. 

The constitutional guaranty that no per- 
. gon shall be deprived of his property with- 
out due process of law may be violated 
without the physical taking of it for public 
or private use; any law which destroys its 
use or value results in depriving the owner 
of it. Bettey v. City of Sidney, 79 M 314, 
SA7 22507 Us 1007. 


Operation and Effect in General 

The assumption that a railroad, since it 
is for the public use and benefit, has, 
through being given authority by the leg- 
islature to construct its line, rights to which 
the rights of adjacent property holders are 
subordinated, is limited by the principle of 
the constitution that no person can be de- 
prived of property without due process of 
law. Wine v. Northern Pacific Ry. Co., 
48 M 200, 206, 136 P 387. 

The due process of law clauses of the 
federal and state constitutions require a 
hearing or an opportunity to be heard, be- 
fore one may be held to be concluded by a 
judgment. Mitchell v. Banking Corp. of 
Montana, 94 M 183, 187, 22 P 2d 155. 


Statutes and Proceedings Held Invalid 
Under This Provision 

A statute which authorizes the taxation 
of costs upon the filing of a memorandum, 
without notice to the person liable there- 
for, would seem to be obnoxious to the 
constitutional guaranty contained in this 
section, the phrase ‘‘due process of law’’ 
including notice and a hearing before 
judgment. State ex rel. Riddell v. District 
Court, 33 M 529, 532, 85 P 367. 


Held, that chapter 125, laws of 1921 
(sees. 3550-3552, R. C. M. 1921), prohibit- 
ing the use or consumption of natural gas 
from a natural gas well in such a manner 
as to prevent the heat therein contained 
from being utilized for other manufactur- 
ing purposes or domestic purposes, is un- 
constitutional as depriving the owner of his 
property without due process of law. Gas 
Products Co. v. Rankin, 63 M 372, 393, 
PAU AEE 

The provisions of the herd law (sec. 3348, 
et seq., R. OC. M. 1921) must be strictly 
followed in order to afford protection to 
those responsible for the impounding and 
sale of animals under its authority, and 
where they are not so followed, the taking 
constitutes a taking of private property 
without due process of law (sec. 27, art. 
ITI, const.), and a conversion of the prop- 
erty. Jorgenson v. Story et al., 78 M 477, 
490, 254 P 427, 
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The subjection of lands to assessments 
for the construction or purchase of an irri- 
gation system and water rights is a taking 
of such lands to the extent of the charge 
thus laid upon them, and notice giving to 
the owner an opportunity to be heard on 
the question whether his lands are such as. 
may properly be included, within the dis- 
trict for the creation of which a petition is 
filed, and proper service of same, are essen- 
tial, else the taking is without due process 
of law, and violative of the constitution, 
these steps being jurisdictional. Scilley v. 
Red Lodge-Rosebud Irr. Dist., 83 M 282, 
296, 272 P 543. 

Defendant holder of stock in a state bank 
died after action had been commenced 
against him to recover on his statutory 
liability as such stockholder; after his 
death his attorneys filed an answer and then 
withdrew from the case. The executors of 
his estate were not substituted as defend- 
ants until long after submission of the 
cause for decision, the estate not being rep- 
resented at the trial. On appeal from a 
judgment against the executors, held, that 
having been denied the right to be heard 
before judgment was rendered against them, 
it was void as in violation of the constitu- 
tional due process of law clause. Mitchell 
v. Banking Corp. of Montana, 94 M 183, 
13874 coe aOe Lops 


Held, that the concluding clause of the 
last sentence of the motor registration act, 
section 3, chapter 158, laws of 1933, relat- 
ing to the time when motor vehicles are 
assessable for taxation purposes, is so vague 
and uncertain in its terms that taxing of- 
ficials are unable to construe it uniformly 
or administer its provisions without dis- 
crimination, and therefore violates this sec- 
tion of the constitution, prohibiting the 
taking of property without due process of 
law.  Vennekolt v. Lutey et al., 96 M 72, 
75, 77, 28 P 2d 452. 


Statutes and Proceedings Held Valid 
Under This Provision 

Sections 10666 and 10669 authorizing a 
party to contradict his own witness by 
other evidence, and to ask him whether he 
had made other statements, are not re- 
pugnant to this section. State v. Bloor, 20 
M 574, 585, 52 P 611. 

A litigant has no constitutional right to 
have his cause tried before a particular 
judge, and hence a party is not deprived 
of his life, liberty, or property by the mere 
fact that he cannot have his cause tried 
before the judge of the district where the 
action was commenced. State ex rel. Ana- 
conda C. M. Co. v. Claney, 30 M 529, 541, 
TieP BAD 
Id. The act of December 10, 1903, amend- 
ing section 180 of the code of civil proced- 
ure of 1895 (8868), so as to provide for the 
disqualification of district judges on the 


CONSTITUTION OF MONTANA 


filing of an affidavit of prejudice, is not in 
violation of this section, in that no notice 
is required to be given of the filing of the 
disqualifying affidavit, since, as the mere 
filing of the affidavit works the disqualifi- 
cation, the giving of notice would serve no 
purpose. 

The act of the legislature, laws of 1909, 
chapter 67, page 81, although invalid for 
another reason, is not in violation of the 
due process of law principle of the consti- 
tution. Whether the collection of an oc- 
cupation tax in the summary manner pro- 
Vided by the act affords due process of law 
is set at rest, as to taxes generally, by 
Kelly v. City of Pittsburg, 104 U. S. 78, 
26 L. Ed. 658. See, also, Palmer v. Me- 
Mahon, 133 U. S. 660, 10 Sup. Ct. 324, 33 
L. Ed. 772. And see, also, McMillan v. 
Anderson, 95 U. S. 37, 24 L. Ed. 335, 
where it is said that the mode of assessing 
taxes is summary in all cases, in order that 
it may be speedy and effectual, but that 
summary does not mean arbitrary, or un- 
equal or illegal. Cunningham v. North- 
western Improvement Co., 44 M 180, 217, 
119 P 554. 

The statutes authorizing the state in- 
spector of fruit pests to destroy infected 
fruit are valid. Colvill v. Fox, 51 M 72, 
79, 149 P 496. 


Chapter 95, laws of 1915 (1113-1132), 
providing for teachers’ pensions, is not in- 
valid as in contravention of this section. 
Trumper v. School District No. 55, 55 M 
90, 93, 173 P 946. 


Held, under this case, that section 7189, 
R. C. M. 1921, prescribing the procedure 
for the extension of an irrigation district 
already created, when the act is viewed as 
a whole and liberally construed as provided 
in section 7262, is not open to the objection 
that it operates to deny the nonconsenting 
land owner of his property without due 
process of law, in that, while providing for 
a hearing, it makes no provision for grant- 
ing relief to him. In re Crow Creek Irri- 
gation District, 63 M 293, 299, 207 P 121. 


On the authority of Hersey v. Neilson, 
47 M 182, and Stange v. Esval, 67 M 301, 
held that section 4482, R. C. M. 1921, re- 
quiring the contract for county printing to 
be let to a newspaper published in the par- 
ticular county continuously for a period of 
one year immediately preceding its letting, 
is not void as in violation of the fifth and 
fourteenth amendments to the federal con- 
stitution, as depriving the county of the 
right to contract and granting a person a 
privilege or immunity not granted to an- 
other, or of section 26, art. V of the state 
constitution, prohibiting the enactment of 
special or class legislation, or of sections 3 
and 27, article III thereof, as denying the 
county the right to contract and depriving 
it of property without due process of law. 
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State ex rel. Woare v. Board of Commrs., 
70 M 252, 255 et seq., 225 P 389. 


Held, that chapter 65, laws of 1923, im- 
posing an inheritance tax upon all estates 
of persons who died since April 1, 1921, 
remaining undistributed on the date of its 
approval, March 5, 1923, is a valid enact- 
ment and not open to attack on the grounds 
that it violates the equal protection of the 
law clause of the constitution, is class legis- 
lation and authorizes the taking of property 
without due process of law. State ex rel. 
Rankin v. District Court, 70 M 322, 327, 
225 P 804. 

Held, that section 4 of chapter 154, laws 
of 1923, providing that no person shall 
operate motor vehicles on the public high- 
ways for compensation without first having 
obtained a license, is not violative of sec- 
tion 27 of art. III of the state constitution, 
providing that no person shall be deprived 
of liberty or property without due process 
of law. Willis v. Buck et al., 81 M 472, 
480, 263 P 982. 

Held, in an action by the state to collect 
the license tax imposed upon distributors of 
gasoline by the act as amended by chapter 
186, laws of 1925, that the provision deny- 
ing to a distributor who refuses or neglects 
to furnish to the state treasurer a quarterly 
statement of his sales the right by action 
to attack the correctness of the statement 
made for him by the state board of equali- 
zation upon such information as it may be 
able to obtain, or to enjoin the collection 
of the tax assessed against him by the 
board, does not deprive the delinquent of 
his property without due process of law; the 
fault having been his he may not be heard 
to complain of the consequences of his re- 
fusal or neglect. State v. Silver Bow Re- 
fining Co., 83 M 880, 385, 272 P 684. 

No person has a vested right to use the 
public highways for a commercial purpose, 
and a denial of the right to do so takes 
from him no property or property right 
without due process of law. Northern Pa- 
cific Ry. Co. v. Bennett, 83 M 483, 497, 
plack “O87, 


Held, that chapter 209, part III of the 
political code, R. C. M. 1921, in not requir- 
ing service of an order to show cause on the 
owner of a building sought to be condemned 
as a fire hazard in a proceeding instituted 
by the state fire marshal, does not offend 
against the due process of law clause of 
the constitution, since it does require the 
order, designated the ‘‘process’’ by which 
the court acquires jurisdiction, to be ‘‘is- 
sued,’’? which term comprehends the idea 
that it be sent forth for service by an offi- 
cer on the person to whom it is directed. 
State ex rel. Brooks v. Cook, 84 M 478, 486, 
276 P 958. 

Chapter 154, laws of 1923, held not open 
to attack with respect to the regulation of 
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common carriers, under the due process of 
law clause of the state constitution. Stoner 
v. Underseth et al., 85 M 11, 22, 277 P 437. 

The statutes (secs. 4024, 7231A, R. C. 
M. 1921), curing defects in the creation of 
irrigation districts, held not open to con- 
stitutional objections based on the provi- 
sions of section 13, article XV, section 27, 
article III, section 23, article V, and sec- 
tion 1, article VIII, of the state constitu- 
tion, or the fourteenth amendment to the 
constitution of the United States. State v. 
Board of County Commrs., 86 M 595, 607, 
285 P 932. 

Held, that section 2143, R. C. M. 1921, 
authorizing the state board of equalization 
to apply the unit rule of valuation in as- 
certaining the value of property of tele- 
graph, telephone and railroad companies, is 
not vulnerable to objections on the grounds 
that it violates the due process and equal 
protection of the law clauses of the con- 
stitution. Western Union T. Co. v. State 
Board, etc., 91 M 310, 320, 7 P 2d 551. 

Under this case, held, that chapter 184, 
laws of 1931, regulating the use of state 
highways by motor carriers for hire, is a 
valid enactment as against the contentions 
of a private contract carrier that by requir- 
ing him to obtain from the state board of 
railroad commissioners a certificate of pub- 
lic convenience and necessity, the act is 
invalid, as denying him the right to con- 
tract, and offending against the equal pro- 
tection of the law and the due process of 
the law clauses of the constitution. (Jus- 
tices Ford and Angstman dissenting.) Bar- 
ney v. Board of Railroad Commrs., 93 M 
115, 138, 17 P 2d 82; Fulmer v. Board of 
Railroad Commrs., 96 M 22, 28 et seq., 28 
P 2d 849. 


See. 28. 
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An ordinance requiring taxicab drivers 
to occupy a position by the side of their 
vehicles along the curb line of the street 
fronting a railway station, and prohibiting 
them from soliciting patronage on railway 
property, held a valid exercise of the police 
power as against the objections that it was 
in conflict with the due process of law 
clause of the federal and state constitu- 
tions, indirectly interfered with interstate 
commerce carried on partially within the 
state, and impaired the obligations of con- 
tracts between the operator of the taxi- 
cabs and railway companies. City of Butte 
v. Roberts, 94 M 482, 486, 23 P 2d 243. 
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There shall never be in this state either slavery or involuntary 


servitude, except as a punishment for crime, whereof the party shall have 


been duly convicted. 
References 


State ex rel. Marquette v. Police Court, 86 M 297, 307, 283 P 430. 


Sec. 29. 


The provisions of this constitution are mandatory and prohibi- 


tory, unless by express words they are declared to be otherwise. 


Construction and Meaning of This Pro- 
vision 

This section can have but one meaning, 
namely, that with reference to the subjects 
upon which the constitution assumes to 
speak, its declarations shall be conclusive 
upon the legislature, and shall prevent the 
enactment of any law which has for its pur- 
pose the extension or limitation of the pow- 
ers which they confer. In re Weston, 28 
M 207, 212, 72 P 512. 

While all the provisions of the constitu- 
tion are ‘‘mandatory and prohibitory,’’ yet 
the courts, bearing in mind that the legis- 
Jature is a co-ordinate branch of the gov- 
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ernment, and that its action, if fair, should 
be sustained, have given this section a liber- 
al construction, so as to not interfere with 
or impede proper legislative functions. 
State v. McKinney, 29 M 3875, 381, 74 P 
1095. 

A provision of the constitution is to be 
deemed mandatory and prohibitory unless 
declared to be otherwise, or else made by 
the instrument itself subject to exception. 
State ex rel. Peyton v. Cunningham, 39 M 
197, 201, 103 P 497. 

A constitutional provision is construed 
to be mandatory from the nature of the 
instrument, but in Montana the character 
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is given by express declaration to that ef- 
fect. State ex rel. Hay v. Alderson, 49 M 
387, 412, 142 P 210. 


Interpretation of Other Constitutional 
' Provisions Based on This Provision 


Section 9 of article XIX of this consti- 
tution, requiring the secretary of state to 
publish a proposed constitutional amend- 
ment for three months prior to the next 
general election is mandatory, and a non- 
compliance therewith renders the adoption 
of the proposed amendment nugatory. 
State ex rel. Woods v. Tooker, 15 M 8, 14, 
37 P 840. See, also, Durfee v. Harper, 22 
M 354, 363, 56 P 582; Tipton v. Mitchell, 
97 M 420, 429 et seq., 35 P 2d 110. 


The provisions of the constitution pro- 
viding for the assessment and taxation of 
all the property of corporations situated 
within this state are mandatory. North- 
western Mut. Life Ins. Co. v. Lewis and 
Clarke County, 28 M 484, 497, 72 P 982. 


The appellate jurisdiction of the sup- 
Teme court is extended under the constitu- 
tion to ‘‘all cases at law and in equity,’’ 
and the rule of interpretation for ascer- 
taining the limits of this jurisdiction is in- 
cluded in the maxim, ‘‘inclusio unius est 
exclusio alterius,’’ since ‘‘the provisions of 
this constitution are mandatory and pro- 
hibitory, unless by express words they are 
declared to be otherwise.’’ State ex rel. 
City of Helena v. Helena W. W. Co., 43 M 
169, 173, 115 P 200. 


The provision, in section 34 of article III 
of the constitution, limiting, in the case 
of an appointment to fill a vacancy in an 
elective office, the tenure of the appointee 
to the time of the qualification of a per- 
son chosen by the electors to serve for the 
' unexpired term, is exclusive and hence pro- 
hibitory. The legislature cannot extend 
the terms beyond that thus definitely fixed, 
and the governor is equally without power 
to do so. State ex rel. Patterson v. Lentz, 
50 M 322, 340, 146 P 932. 


The legislature may extend the exemp- 
tion to the property enumerated in section 
2 of article XII of the constitution, but it 
cannot go further or include any other. 
This is the construction uniformly placed 
upon such provisions, and is commanded by 
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the rule of interpretation contained in this 
section. Cruse v. Fischl, 55 M 258, 263, 
175 P 878. 

The provisions of section 16, article XII 
of the constitution, are mandatory and pro-— 
hibitory, in the sense that the legislature 
cannot take from the state board of equali- 
zation the power to assess railroad proper- 
ty, nor vest such power elsewhere. State. v. 
State Board of Equalization, 56 M 413, 442, 
185 P 708, 186 P 697. 


Operation and Effect in General 

The rule declared in this section applies 
to all parts of the constitution. State ex 
rel. City of Butte v. Weston, 29 M 125, 129, 
74 P 415; State v. Gowdy, 62 M 119, 126, 
203 P 1115. 
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State ex rel. Haire v. Rice, 33 M 365, 385, 
83 P 874; State v. Koch, 33 M 490, 496, 
85 P 272; State v. District Court, 35 M. 51, 
53, 88 P 564; Johnson v. City of Great 
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rel. Jones v. Foster, 39 M 583, 590, 104 P 
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Lewistown, 55 M 113, 120, 173 P 1163; 
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450, 470, 219 P 817; State ex rel. Missoula 
Co. v. Brown et al., 73 M 371, 375, 236 P 
548; State ex rel. Wallace v. Callow, 78 M 
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2d 114; Farbo v. School Dist. No. 1 of 
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564, 28 P 2d 199. 


Sec. 30. The enumeration in this constitution of certain rights shall not 
be construed to deny, impair, or disparage others retained by the people. 
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See. 31. 


No armed person or persons or armed body of men shall be 


brought into this state for the preservation of the peace, or the suppression 
of domestic violence, except upon the application of the legislative assembly, 
or of the governor when the legislative assembly cannot be convened. 
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ARTICLE IV 
, DISTRIBUTION OF POWERS 
Section 1. The powers of the government of this state are divided into 
three distinct departments: The legislative, executive, and judicial, and no 
person or collection of persons charged with the exercise of powers properly 


belonging 
belonging 
directed or permitted. 
Administrative Powers of — District 


Courts 

Article IV, section 1, does not forbid the 
conference on the state district courts of 
administrative powers in connection with 
and ancillary to their judicial functions. 
O’Neill v. Yellowstone Irrigation Dist., 44 
M 492, 121 P 283; State v. Johnson, 75 M 
240, 249, 243 P 1073. Compare State ex 
rel. Kellogg v. District Court, 13 M 370, 
34 P 298; Hillis v. Sullivan, 48 M 320, 137 
P 392; Porter v. Investors Syndicate, 287 
U. S. 346, 77 L. E. 354, 53 SC 132. 


Courts May Not Interfere With Dis- 
cretionary Powers of Railroad Commis- 
. Sloners 


Under this section of the constitution, 
providing for the division of powers of the 
three co-ordinate departments of state gov- 
ernment, and restricting each within its 
own sphere of action, courts may not in- 
terfere with the discretionary powers lodged 
in the board of railroad commissioners in 
the administration of the motor vehicle act, 
so long as it is acting within lawful author- 
ity. Fulmer v. Board of Railroad Commrs., 
96 M 22, 33, 28 P 2d 849. 


Delegation of Powers by the Legisla- 
ture 

Section 1192 of the penal code of 1895, 
as amended by laws 1907, page 24, provid- 
ing that any person who shall wear or use 
the insignia or ceremonies of any society, 
order, or organization of ten years’ stand- 
ing in this state, ‘‘unless entitled to use or 
wear the same, under the constitution and 
by-laws, rules, and regulations of such so- 
ciety or organization,’’ shall be guilty of a 
misdemeanor, is unconstitutional and void, 
in that by leaving it to the different so- 
cieties to supply in their secret work the 
description of the articles which it is un- 
lawful to use or wear, the legislature dele- 
gated legislative powers to the orders men- 
tioned. State v. Holland, 37 M 393, 402, 
96 P 719. See, also, State ex rel. Bennett 
v. State Board of Examiners, 40 M 59, 64, 
104 P 1055; O’Neill v. Yellowstone Irr. 
Dist., 44 M 492, 505, 121 P 283; State ex 
rel, Smith v. District Court, 50 M 134, 138, 
145 P 721. 

Held, that the drainage act, does not at- 
tempt to delegate legislative power to the 
judiciary, and therefore does not impinge 
upon the provisions of section 1, article IV, 
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to one of these departments shall exercise any powers properly 
to either of the others, except as in this constitution expressly 


of the state constitution, prohibiting the 
exercise of powers of a state department 
properly belonging to any other. In re 
Valley Center Drain District, 64 M 545, 
552, 211 Py2i8. 

A statute granting a board or commission 
certain powers to be exercised under general 
rules given for its guidance, with the re- 
quirement that it must find certain ultimate 
facts before taking a prescribed action, is 
not open to condemnation as delegating 
legislative power in violation of article IV 
of the state constitution, where, because 
of multifarious fact conditions which may 
properly be considered in the administration 
of the powers given, it is impossible to in- 
corporate in the statute a more detailed . 
recital of such conditions. Northern Pacific 
Ry. Co. v. Bennett, 83 M 483, 496, 272 P 
987. 

Id. Under the preceding, held that that 
portion of section 4 of chapter 154, laws of 
1923, requiring the operator of a motor 
vehicle for hire over a route served, inter 
alia, by a railway company, to first secure 
a certificate from the railroad commission, 
is not invalid as delegating legislative pow- 
ers to the commission on the alleged ground 
that it fixes no standard or test on the 
basis of which it may act. . 

Extent of the Exception to This Provi- 
sion 

The exception embodied in this article 
was not intended to extend further than 
to matters arising out of some unforseen 
menace, public calamity, accident, sudden’ 
emergency, extraordinary occurrence or un- 
precedented climatic condition, rendering 
immediate action imperative to prevent seri- 
ous or irreparable injury to the public. State 
ex rel. Goodman v. Stewart, 57 M 144, 187 
P 641. 

Judicial Powers 

The legislative declaration that an emer- 
gency exists and that for that reason a 
certain act is necessary for the immediate 
preservation of the public peace and safety, 
making the act non-referable, is not con- 
clusive, the question—backed by facts— 
whether the act is of such character being 
a judicial one determinable by the courts. 
State ex rel. Goodman vy. Stewart, 57 M 
144, 187 P 641. 

Id. In determining whether an act is nee- 
essary for the immediate preservation of 
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the public peace or safety, and so excepted 
from the power reserved in the people to 
have a referendum, courts may consider the 
face of the act, the history of the legisla- 
tion and contemporaneous declarations of 
the legislature, the evil to be remedied, and 
the natural or absurd consequences of any 
‘particular interpretation. 

Legislature Cannot Impose Ministerial 
or Executive Duties on the Courts 

The orderly disposition of the business 
of the state requires the faithful observ- 
ance of this section; and the legislature 
cannot impose upon the supreme court, or 
its justices, the performance of an act not 
judicial in its character, but purely minis- 
terial or executive. In re Weston, 28 M 
207, 219, 72 P 512. 

The constitutional requirement that the 
several departments of government be kept 
distinct prevents a judge of court being 
made a ministerial agent to gather and 
furnish testimony for use by the legislature 
in passing upon the qualifications of its 
members. State ex rel. Smith v. District 
Court, 50 M 134, 140, 145 P 721. 

A statute which authorizes district judges 
to order the payment of claims against a 
county after disapproval by the auditor 
would seem to violate this section for the 
reason that it undertakes to cast upon dis- 
trict court judges a power which pertains 
exclusively to the executive branch of the 
government. State ex rel. Dolin v. Majors, 
58 M 140, 151, 192 P 618. 


Operation and Effect in General 

A county attorney may hold the office 
of notary public, without violating the 
provisions of this section, and it is no 
objection to an affidavit used by the state, 
on a motion for a new trial, that the 
notary before whom it was taken was the 
county attorney. State v. Jackson, 9 M 
508, 519, 24 P 213. 

It is not lawful for any department, or 
officer thereof, to interfere with the power 
of any other department. Jordan v. An- 
drus, 26 M 37, 39, 66 P 502. 

The constitution, after dividing the pow- 
ers of government into three distinct de- 
partments, namely, the legislative, execu- 
tive, and judicial, provides that ‘‘no per- 
son or collection of persons, charged with 
the exercise of powers belonging to one of 
these departments shall exercise powers 
properly belonging to either of the others; ’’ 
the only exception being where some pro- 
vision is found in the constitution expressly 
providing otherwise.. State ex rel. Schnei- 
der v. Cunningham, 39 M 165, 168, 101 P 
962. 

The separation of the government into 
three great departments does not mean that 
there shall be no common link of connec- 
tion or dependence, the one upon the other 
in the slightest degree; but only that the 
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powers properly belonging to one shall not 
be exercised by the others. State ex rel. 
Hillis v. Sullivan, 48 M 320, 330, 137 P 392. 

The powers reposed in either one of the 
three departments of state government, 
neither one of the other two may encroach 
upon or exercise, except as in the constitu- 
tion expressly directed or permitted. Mills 
v. Porter et al., 69 M 325, 329, 222 P 428. 


Purpose of This Provision 

The purpose of this section is to con- 
stitute each department an _ exclusive 
trustee of the power vested in it, ac- 
countable to the people alone for its faith- 
ful exercise, so that each may act as a 
check upon the other, and thus may be 
prevented the tyranny and _ oppression 
which would be the result of a lodgment 
of all power in the hands of one body. 
State ex rel. Schneider v. Cunningham, 39 
M 165, 168, 101 P 962; O’Neill v. Yellow- 
stone Irr. Dist., 44 M 492, 505, 121 P 283; 
State ex rel. Smith v. District Court, 50 M 
134, 140, 145 P 721. 


Statutes Held Not to Violate This Pro- 
vision ; ; 

Chapter 146, laws of 1909 (7166), pro- 
viding for the creation of irrigation dis- 
tricts, is not, in conferring certain alleged 
non-judicial powers and duties in that con- 
nection upon the district judge, violative 
of the provisions of this section dividing 
the powers of government into the legis- 
lative, executive, and judicial departments, 
and prohibiting each from exercising any 
power properly belonging to either of the 
others. O’Neill v. Yellowstone Irr. Dist., 
44 M 492, 504, 121 P 283. 

Id. Where the principal powers conferred 
upon a district judge by an act, the con- 
stitutionality of which is attacked on the 
ground that the powers thus bestowed are 
non-judicial in character, contrary to the 
provisions of this section, are judicial, the 
fact that their exercise may incidentally 
require the performance of legislative or 
administrative functions does not impair 
the validity of the legislation conferring it. 

The fact that the state auditor is a 
member of the industrial accident board 
does not render the workmen’s compensa- 
tion act unconstitutional on the ground 
that he thus holds two offices, since the 
only limitation upon the legislature in im- 
posing duties upon that officer under this 
section prohibits the imposition of duties 
appertaining to the legislative or judicial 
—not the executive—departments of gov- 
ernment. Shea v. North-Butte Min. Co., 
55 M 522, 538, 179 P 499. 

Section 1, article LV, of the state con- 
stitution prohibits either one of the three 
departments of state government from 
trenching upon the prerogatives of the 
other, and under that section held that the 
contention that the legislature intended by 
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providing in section 6103, R. C. M. 1921, 
that a receiver appointed to take charge of 
an insolvent state bank shall conduct its 
affairs under the supervision of the state 
bank examiner, etc., that the district court, 
which is responsible for the acts of the 
receiver, its appointee, should be deprived 
of authority to give directions to him or 
to confirm a sale of the bank’s property 
cannot be sustained. State ex rel. Rankin 
v. Yegen, 79 M 184, 193, 255 P 744. 

When Courts May Control Governor by 
Mandamus 

This section does not prevent the courts 
from controlling by mandamus the exer- 
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purely ministerial duty. State ex rel. State 
Pub. Co. v. Smith, 23 M 44, 48, 57 P 499. 
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cise by the governor of the state of a 


ARTICLE V 
LEGISLATIVE DEPARTMENT 

Section 1. The legislative authority of the state shall be vested in a legis- 
lative assembly, consisting of a senate and house of representatives; but the 
people reserve to themselves power to propose laws, and to enact or reject 
the same at the polls, except as to laws relating to appropriations of money, 
and except as to laws for the submission of constitutional amendments, and 
except as to local or special laws, as enumerated in article V, section 26, of 
this constitution, independent of the legislative assembly; and also reserve 
power, at their own option, to approve or reject at the polls, any act of the 
legislative assembly, except as to laws necessary for the immediate preserva- 
tion of the public peace, health, or safety, and except as to laws relating to 
appropriations of money, and except as to laws for the submission of con- 
stitutional amendments, and except as to local or special laws, as enumerated 
in article V, section 26, of this constitution. The first power reserved by the 
people is the initiative and eight per cent. of the legal voters of the state 
shall be required to propose any measure by petition; provided, that two- 
fifths of the whole number of the counties of the state must each furnish as 
signers of said petition eight per cent. of the legal voters in such county, and 
every such petition shall include the full text of the measure so proposed. 
Initiative petitions shall be filed with the secretary of state, not less than 
four months before the election at which they are to be voted upon. 

The second power is the referendum, and it may be ordered either by 
petition signed by five per cent. of the legal voters of the state, provided 
that two-fifths of the whole number of the counties of the state must each 
furnish as signers of said petition five per cent. of the legal voters in such 
county, or, by the legislative assembly as other bills are enacted. 

Referendum petitions shall be filed with the secretary of state, not later 
than six months after the final adjournment of the session of the legislative 
assembly which passed the bill on which the referendum is demanded. The 
veto power of the governor shall not extend to measures referred to the 
people by the legislative assembly or by initiative referendum petitions. 

All elections on measures referred to the people of the state shall be 
had at the biennial regular general election, except when the legislative 
assembly, by a majority vote, shall order a special election. Any measure 
referred to the people shall still be in full force and effect unless such peti- 
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tion be signed by fifteen per cent. of the legal voters of a majority of the 
whole number of the counties of the state, in which case the law shall be 
inoperative until such time as it shall be passed upon at an election, and the 
result has been determined and declared as provided by law. The whole 
number of votes cast for governor at the regular election last preceding the 
filing of any petition for the initiative or referendum shall be the basis on 
which the number of legal petitions and orders for the initiative and for 
the referendum shall be filed with the secretary of state; and in submitting 
the same to the people, he, and all other officers, shall be guided by the 
general laws and the act submitting this amendment, until legislation shall 
be especially provided therefore. The enacting clause of every law originated 


by the initiative shall be as follows: 


‘‘Be it enacted by the people of Montana.”’ 
This section shall not be construed to deprive any member of the legis- 
lative assembly of the right to introduce any measure. 


NOTE.—Section 1 is given as amended 
by act approved March 2, 1905 (L. 1905, 
Ch. 61), declared to be in force by pro- 
clamation by the governor December 7, 
1906. 


‘¢Appropriation’’ Defined and Limita- 
tion on Under This Provision 

Held, that the word ‘‘appropriations’’ 
used in section 1 of article V, of the con- 
stitution, excluding the right to initiate 
(or refer) laws relating to appropriations 
from the power of the people in their 
law-making capacity, means the setting 
apart of a portion of the public funds for 
a public purpose, or a specific designated 
fund in esse or for which provision has 
been made, it not being necessary, to con- 
stitute a valid appropriation, that the fund 
be then in the treasury. State ex rel. Bon- 
ner v. Dixon et al., 59 M 58, 74 et seq., 
195 P 841. 

Id. Held, that moneys raised from the 
sale of state bonds for a specified purpose 
and placed in the treasury to the credit of 
a particular fund is not an ‘‘appropria- 
tion’’ within the meaning of section 1, ar- 
ticle V, of the constitution, and that there- 
fore initiative measure No. 19, providing 
for the issuance and sale of bonds the pro- 
ceeds of which are to be used for the con- 
struction, repair, etc., of buildings at the 
state educational institutions, etc., is not 
an appropriation act, and hence was not 
excluded from the legislative prerogative 
of the people. 


‘‘Emergency’’ Defined 

Held, that the exception embodied in 
article V, section 1, of the constitution, 1.e., 
that acts necessary for the immediate pres- 
ervation of the public health, peace or safe- 
ty shall not be subject to the referendum,— 
_ was not intended to extend further than to 
matters arising out of some unforseen men- 
ace, public calamity, accident, sudden emer- 
gency, extraordinary occurrence or unpre- 
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cedented climatic condition, rendering im- 
mediate action imperative to prevent seri- 
ous or irreparable injury to the public. 
State ex rel. Goodman v. Stewart, 57 M 
144, 187 P 641. 


Emergency Legislation — Power of 
Courts 

Held, that the legislative declaration that 
an emergency exists and that for that rea- 
son a certain act is necessary for the im- 
mediate preservation of the public peace 
and safety, making the act nonreferable 
(Const., Art. V, Sec. 1), is not conclusive, 
the question—backed by facts—whether the 
act is of such character being a judicial one 
determinable by the courts. State ex rel. 
Gocdman v. Stewart, 57 M 144, 187 P 641. 


Id. In determining whether an act is 
necessary for the immediate preservation of 
the public peace or safety, and so excepted 
from the power reserved in the people to 
have a referendum, courts may consider the 
face of the act, the history of the legisla- 
tion and contemporaneous declarations of 
the legislature, the evil to be remedied, and 
the natural or absurd consequences of any 
particular interpretation. 

Id. Held, that chapter 28, laws of 1919, 
extra session, amending the primary elec- 
tion law, was not necessary for the imme- 
diate preservation of the public peace and 
safety, and therefore not excepted from a 
referendum. (Mr. Chief Justice Brantly 
and Mr. Justice Holloway dissenting). 


The question whether an act passed as 
an emergency measure falls within the ex- 
ception found in section 1, article V, of 
the constitution, wherein the people reserve 
to themselves the right to approve or reject 
on referendum an act passed by the legis- 
lature except as to laws necessary for ‘‘the 
immediate preservation of the public peace, 
health or safety’’—i.e., matters arising 
out of some unforeseen menace, accident, 
sudden emergency, extraordinary occurrence 


Vel 
or unprecedented climatic conditions—is one 
of fact for the court’s determination, and 
in determining it the court may look to the 
act, the history of the legislation, contem- 
poraneous declarations of the legislature 
and the evil to be remedied, and in case of 
doubt the question should be resolved in 
favor of the people. State v. State Board 
of Education et al., 97 M 121, 127, 33 P 2d 
516. 

Id. Held, that the legislature in enact- 
ing chapter 10, laws extraordinary session 
1933-34, authorizing the erection of stu- 
dents’ union buildings at state educational 
institutions and financing them in confor- 
mity with the national industrial recovery 
act, in view of the then acute financial, in- 
dustrial and labor conditions existing, was 
justified in declaring that an emergency 
existed and that the act was necessary for 
the preservation of the public peace, health 
and safety. 


Td. An emergency measure need not be 
carried into effect immediately and a delay 
on the part of the officials or agency em- 
powered to act cannot defeat a justifiable 
declaration of the legislature that the emer- 
gency existed at the time the act was passed, 
suspending the power of referendum re- 
served to the people. 

‘‘Legal Voter’’ Defined 

A legal voter, possessing the qualifica- 
tions of citizenship, age, residence, ete., is 
one who has registered. State ex rel. Gleason 
v. Stewart, 57 M 397, 188 P 904. 


Power of People to Initiate Laws Lim- 
ited by the Constitution 

In the exercise of their prerogative to in- 
itiate laws under article V, section 1, of the 
constitution, the people are subject to the 
same constitutional limitations as are ap- 
plicable to the legislative assembly. State 
ex. rel. Bonner v. Dixon et al., 59 M 58, 
74 et seq., 195 P 841. 


Procedure in Initiating a Measure 

In initiating a measure under the power 
reserved to the people by this constitutional 
provision, a substantial compliance with the 
legislative direction contained in the pro- 
visions of sections 103, 104, R. C. M. 1921, 
is necessary. State ex rel. Bonner v. Dixon 
et al., 59 M 58, 195 P 841. 


Referendum Amendment to the Consti- 
tution 

By foree of the referendum amendment 
to the constitution, a referable act does 
not become finally effective until the peo- 
ple have exercised their reserved power, 
either by declining to refer it or by ap- 
proving or disapproving it at the polls. 
State ex rel. Esgar v. District Court, 56 M 
464, 475, 185 P 157. 

Referendum—Nature and Effect 

The referendum, while in political effect 
a veto, is not such in the sense in which 
that term is used in our constitution, and 
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is not an invasion of the executive fune- 
tion. Under it the people proceed toward 
bills enacted by the assembly, expressing 
assent or dissent, in essentially the same 
manner as the senate upon a bill which 
has passed the house; they are an addi- 
tional body through which acts of the legis- 
lature must pass in certain cases, and dis- 
approval, when it occurs, is purely legis- 
lative. State ex rel. Hay v. Alderson, 49 
M 387, 407, 142 P 210; State ex rel. Esgar 
v. District Court, 56 M 464, 471, 185 P 157. 
There is not any repugnancy either be- 
tween the provision of this section, which 
requires referred measures to be voted upon 
at biennial general elections, and the: pro- 
visions of section 2041, revised codes of 
1907, which forbids a local option election — 
to be held in any month in which a general 
election is held. They deal with different 
subjects, and each is controlling in its ap- 
pointed sphere. State ex rel. Hagye v. 
Bawden, 51 M 357, 363, 152 P 761. 


The provision of this section, reserving 
to the people the right to refer, and to 
approve or reject, an act of the legislature 
by their ballot, and declaring that in the 
interim the legislation shall be in full force 
and effect, means that it is in force and 
effect, subject to the will of the peo- 
ple, and that upon disapproval of a meas- 
ure it becomes ineffective from the begin- 
ning, because it lacks the approval of a 
constitutional branch of the legislative de- 
partment, namely, the people. State ex rel. 
Esgar v. District Court, 56 M 464, 475, 185 
Bri57. 

Under the amendment to this section, a 
petition for referendum to be effective 
must be signed by five per cent of all the 
legal voters of the state, and each of the 
two-fifths of all the counties must furnish 
as signers five per cent of the legal voters 
of that county; if then the whole number 
from those counties does not make the re- 
quired five per cent, the petition may be 
rendered effective by a sufficient number 
of signers from other counties to supply 
the deficiency. State ex rel. Gleason v. 
Stewart, 57 M 397, 188 P 904. 

Id. Where a suspension of a legislative 
act pending submission thereof to a vote 
of the people is sought through the medium 
of a referendum, the petition must be 
signed by fifteen per cent of the legal 
voters of a majority of the whole number 
of counties of the state—not by fifteen per 
cent of all the legal voters of the state. 

‘‘Special Election’’ as Used Herein De- 
fined 

Held, that the provision of section 1, 
article V, of the constitution, as amended 
in 1905 that ‘‘all elections on measures re- 
ferred to the people’’ shall be at the bi- 
ennial regular election, except when the 
legislature shall order a special election, by 
the use of the words ‘‘special election’’ 
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means a special general election, i.e., a state- 
wide election. State v. State Highway 
Com. et al., 89 M 205, 215, 296 P 1033. 
References 
Cited or applied in State ex rel. Haviland 
v. Beadle, 42 M 174, 178, 111 P 720; Tax 
* Commission Case, 68 M 450, 465, 219 P 
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817; State ex rel. Jones v. Erickson, 75 M 
429, 436 et seq., 244 P 287; Arps v. State 
Highway Commission, 90 M 152, 161, 300 
P 549; State ex rel. Judd v. Cooney et al., 
97 M 75, 80, 32 P 2d 851; Porter v. In- 
vestors Syndicate, 286 U. 8S. 451, 467, 76 
L. BE. 1230, 52 SC 132. 


See. 2. Senators shall be elected for the term of four years, and repre- 
sentatives for the term of two years, except as otherwise provided in this 
constitution. 


References 
Cited or applied in State ex rel. Quintin v. Edwards, 38 M 250, 264, 99 P 940. 


See. 3. No person shall be a representative who shall not have attained 
the age of twenty-one years, or a senator who shall not have attained the 
age of twenty-four years, and who shall not be a citizen of the United States, 
and who shall not (for at least twelve months next preceding his election) 
have resided within the county or district in which he shall be elected. 


See. 4. The legislative assembly of this state, until otherwise provided 
by law, shall consist of sixteen members of the senate, and fifty-five members 
of the house of representatives. 

It shall be the duty of the first legislative assembly to divide the state 
into senatorial and representative districts, but there shall be no more than 
one senator from each county. The senators shall be divided into two classes. 
Those elected from odd-numbered districts shall constitute one class, and 
those elected from even-numbered districts shall constitute the other class; 
and when any additional senator shall be provided for by law, his class shall 
be determined by lot. 

One-half of the senators elected to the first legislative assembly shall hold 
office for one year, and the other half for three years; and it shall be de- 
termined by lot immediately after the organization of the senate, whether the 
senators from the odd or even-numbered districts shall hold for one or three 
years, 


References 
Cited or applied in State ex rel. Harrington v. Kenney, 10 M 410, 413, 25 P 1022. 


See. 5. Each member of the first legislative assembly, as a compensation 
for his services shall receive six dollars for each day’s attendance, and 
twenty cents for each mile necessarily traveled in going to and returning 
from the seat of government to his residence by the usually traveled route, 
and shall receive no other compensation, perquisite, or allowance whatsoever. 

No session of the legislative assembly, after the first, which may be ninety 
days, shall exceed sixty days. 

After the first session, the compensation of the members of the legislative 
assembly shall be as provided by law; provided, that no legislative assembly 
shall fix its own compensation. 


Operation and Effect 
This section and section 15 of this ar- 


cases and upon proper showing. State ex 
rel. Thompson v. Kenney, 9 M 223, 232, 23 


ticle guarantee to persons occupying the 
office of legislator certain rights, privi- 
leges, and emoluments, which courts of 
justice will regard and enforce in proper 
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Under this section and section 8 of this 
article, the constitution fixed the compensa- 
tion of members of the first legislative as- 
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sembly, and conferred upon that body the 
power to enact laws for the payment of 
its successors. Such legislation can be 
amended at any time, subject to the re- 
strictions that no legislative assembly can 
pass a law which defines: its own compen- 
sation, and that members cannot receive 
an increase of salary or mileage. It was 
also contemplated that the first legislative 
assembly would provide the statutes which 
were applicable to these conditions, but it 


CONSTITUTION OF MONTANA 


tive assembly having made an appropria- 
tion by law for the payment of its mem- 
bers at the same rate established by this 
section, it was held that the intent of the 
constitution being to prevent a legislative 
assembly from securing extravagant com- 
pensation by its own votes, the second leg- 
islative assembly did not fix its own com- 
pensation within the intent, spirit, or scope 
of these sections, and the appropriation was 
valid. State ex rel. Harrington v. Kenney, 


failed to discharge its functions by the 10 M 410, 412, 25 P 1022. 


passage of any laws. The second legisla- 

see. 6. The legislative assembly (except the first) shall meet at the seat 
of government at twelve o’clock noon, on the first Monday of January, next 
succeeding the general election provided by law, and at twelve o’clock, noon, 
on the first Monday of January, of each alternate year thereafter, and at 
other times when convened by the governor. 

The term of service of the members thereof shall begin the next day after 
their election, until otherwise provided by law; provided, that the first legis- 
lative assembly shall meet at the seat of government upon the proclamation 
of the governor after the admission of the state into the Union, upon a day 
to be named in said proclamation, and which shall not be more than fifteen 
nor less than ten days after the admission of the state into the Union. 


Operation and Effect 

For ordinary purposes, the legislature 
may not convene oftener than once in two 
years. State ex rel. Bennett v. State Board 
of Examiners, 40 M 59, 62, 104 P 1055. 


See. 7. No senator or representative shall, during the term for which he 
shall have been elected, be appointed to any civil office under the state; and 


no member of congress, or other person holding an office (except notary pub- 
lic, or in the militia) under the United States or this state, shall be a member 


References 

State ex rel. Bonner v. Dixon et al., 59 
M 58, 80, 195 P 841; Pierson v. Hendrick- 
sen et al., 98 M 244, 38 P 2d 991. 


of either house during his continuance in office. 


“Civil Office’’ Defined 

Held, that the words ‘‘civil office’’ as 
used in section 7 of article V, constitution 
of Montana, in providing that no senator 
or representative shall, during the term for 
which elected, be appointed to any civil 
office, mean any public office not of a 
military character. State ex rel. Barney v. 
Hawkins et al., 79 M 506, 513 et seq., 257 
P 411. 

Id. To make any position of employ- 
ment a public office of a civil nature it 
must be created by the constitution or by 
the legislature or created by a municipality 
pursuant to authority delegated to it; it 
must possess a delegation of a portion of 
the sovereign power of government, to be 
exercised for the benefit of the public; the 
powers conferred and the duties to be dis- 
charged must be defined, directly or im- 
pliedly, by the legislature or through legis- 
lative authority; the duties must be per- 
formed independently and without control 
of a superior power, other than the law, 
unless they be those of an inferior or sub- 


* 


104 


ordinate office, created or authorized by the 
legislature and by it placed under the con- 
trol of a superior office or body; it must 
have permanency and continuity, and the 
incumbent must take and file an oath, hold 
a commission and give an official bond, if 
required by proper authority. See, also, 
State ex rel. Nagle v. Page, 98 M 14, 37 
P 2d 575, 

Id. Under the above rule, held, that an 
employee of the state board of railroad 
commissioners appointed under its authority 
to employ ‘‘other assistants’’ and styled 
by it ‘‘auditor’’ who at the time of his 
appointment was a member of the legisla- 
ture, does not hold a ‘‘civil office’’ under 
the state, and that therefore his appoint- 
ment does not violate the above provision. 

Held, upon review of the statutes per- 
taining to the appointment and duties of 
state boiler inspectors, in a proceeding in 


quo warranto to determine whether such 


an inspector upon his election and qualifi- 
cation as state senator became disqualified, 
under this section, from longer holding the 
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office of inspector, that a boiler inspector 
is not a public, or state, officer, but merely 
a state employee, and that therefore the 


sec. 8. 


V, 7-11 


constitutional provision has no application 
to him. State ex rel. Nagle v. Page, 98 M 


(14, 22, 37 P 2d 575. 


No member of either house shall, during the term for which he 


shall have been elected, receive any increase of salary or mileage under any 


law passed during such term. 


Operation and Effect 

This section embodies an express re- 
striction upon the powers of the legislative 
assembly. Lloyd v. Silver Bow County, 11 
M 408, 413, 28 P 453. 


See. 9. 


References 

Cited or applied in State ex rel. Harring- 
ton v. Kenney, 10 M 410, 412, 25 P 1022; 
Poorman v. State Board of Equalization, 
99 M 5438, 45 P 2d 307. 


The senate shall, at the beginning and close of each regular 


session, and at such other times as may be necessary, elect one of its mem- 


bers president pro tempore. 


The house of representatives shall elect one of 


its members speaker. Each house shall choose its other officers, and shall 
judge of the elections, returns, and qualifications of its members. 


‘‘Judge of the Elections, Returns and 
Qualifications of Its Members’’ 

The power to try the ultimate right of 
a person claiming to be a member of the 
legislative assembly is in the house where 
he claims his seat. State ex rel. Thompson 
v. Kenney, 9 M 223, 232, 23 P 733. 

Speaking generally, the state constitu- 
tion is a limitation of powers, but the pro- 
vision contained in this section, that each 
house shall judge of the elections, returns, 
and qualifications of its members, is an 
exception to that rule. This is a distinct 
grant of power by the people to each branch 
of the legislative assembly, a power neces- 
sary to the existence and independence of 
each house as an instrumentality of gov- 
ernment. This power, emanating from the 
sovereign people, cannot be delegated by 
either house or both acting together; and 
likewise neither house possesses the power 
to divest itself of the authority thus con- 
ferred upon it. So long as the constitu- 
tion stands as it is now written, no officer, 
individual, court, or other tribunal can in- 
fringe upon the exclusive prerogative of 
each house to determine for itself whether 
one who presents himself for membership 
is entitled to a seat. State ex rel. Smith 
v. District Court, 50 M 134, 138, 145 P 721. 

Id. The power conferred by the last sen- 
tence of this section is a continuing one, 
and may be exercised at any time during 
the term of the member. 


Since each house of the legislative as- 
sembly is the judge of the ultimate right 
of persons to seats as members thereof, the 
supreme court is without jurisdiction to 
entertain a proceeding in quo warranto to 
determine such right. State ex rel. Ford 
v. Cutts, 53 M 300, 301, 163 P 470. 


Each house of the legislative assembly is 
by the constitution clothed with plenary 
and exclusive authority to determine for 
itself, and in its own way, whether a per- 
son who presents himself for membership 
is entitled to a seat, and each member, after 
seated, holds his office at the will and 
pleasure of the house to which he belongs, 
its authority in this respect being a con- 
tinuing one running throughout the term 
for which he is elected. State ex rel. Boul- 
ware v. Porter, 55 M 471, 473, 178 P 832. 

Though each house of the legislative as- 
sembly has plenary power to judge of the 
qualifications, elections, and returns of its 
membership, the courts are not for that 
reason required to aid one who was ap- 
pointed to a vacancy in one of the houses, 
contrary to a provision of the constitution, 
in his endeavor to secure the emoluments 
attached to the office. State ex rel. Cutts 
vy. Hart, 56 M 571, 577, 185 P 769. 


References 


Cited or applied in State ex rel. Haviland 
v. Beadle, 42 M 174, 178, 111 P 720. 


Sec. 10. A majority of each house shall constitute a quorum to do busi- 


ness, but a smaller number may adjourn from day to day, and compel the 
attendance of absent members, in such manner and under such penalties 


as each house may prescribe. 


See, 11. Each house shall have power to determine the rules of its pro- 
ceedings, and punish its members or other persons for contempt or disorderly 
behavior in its presence; to protect its members against violence or offers of 
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bribe or private solicitation, and with the concurrence of two-thirds, to expel 
a member, and shall have all other powers necessary for the legislative as- 
sembly of a free state. 

A member expelled for corruption shall not thereafter be eligible to 
either house of the legislative assembly; and punishment for contempt or dis- 
orderly behavior shall not bar a criminal prosecution for the same offense. 

References 

Cited or applied in State ex rel. Haviland v. Beadle, 42 M 174, 178, 111 P 720. 

See. 12. Each house shall keep a journal of its proceedings, and may, 
in its discretion, from time to time, publish the same, except such parts as 
require secrecy, and the ayes and noes on any question shall, at the request 
of any two members, be entered on the journal. 


Operation and Effect entries shall be made, or how full or 


This section requires that each house 
shall keep a journal of its proceedings; 


but, except those instances where the con- 


stitution requires a specific entry to be 


minute the entries made shall be, are mat- 
ters addressed to the legislative discretion. 
State ex rel. Gregg v. Erickson, 39 M 280, 
288, 102 P 336. 


made in the journals, the question what 


Sec. 13. The sessions of each house and of the committees of the whole 
shall be open, unless the business is such as requires secrecy. 


Sec. 14. Neither house shall, without the consent of the other, adjourn 
for more than three days, nor to any other place than that in which the two 
houses shall be sitting. 


See. 15. The members of the legislative assembly shall, in all cases, ex- 
cept treason, felony, violation of their oath of office, and breach of the peace, 
be privileged from arrest during their attendance at the sessions of their 
respective houses, and in going to and returning from the same; and for any 
speech or debate in either house they shall not be questioned in any other 
place. 

References 

Cited or applied in State ex rel. Thompson v. Kenney. 9 M 223, 232, 23 P 733. 

Sec. 16. The sole power of impeachment shall vest in the house of repre- 
sentatives; the concurrence of a majority of all the members being necessary 
to the exercise thereof. Impeachment shall be tried by the senate sitting for 
that purpose, and the senators shall be upon oath or affirmation to do jus- 
tice according to law and evidence. When the governor or lieutenant-gov- 
ernor is on trial, the chief jastice of the supreme court shall preside. No 
person shall be convicted without a concurrence of two-thirds of the senators 
elected. 


Operation and Effect 

This section provides that the sole power 
of impeachment is vested in the house of 
representatives, and that impeachment shall 
be tried by the senate sitting for that pur- 
pose. The senate cannot initiate the pro- 
ceedings; the house must perform that fune- 
tion—whereupon the senate tries the im- 
peachment. It will thus be seen that it is 
the legislative assembly, constituting the 
legislative department of the state govern- 
ment, to which is delegated, by the consti- 
tution, the sole power of impeachment from 
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its initiatory step to the final judgment. 
In other words, the jurisdiction to conduct 
and determine impeachments is, by the con- 
stitution, lodged solely in the legislative 
department. A senator or representative, 
by virtue of the fact that he may act in 
impeachment proceedings, does not thereby 
lose his character or status as a member of 
the legislative assembly. It is only because 


of the fact that he is such senator or rep- 


resentative that he may act in such pro- 
ceedings. State ex rel. Haviland v. Beadle, 
42°M 174, 180, 111 P 720. 
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See. 17. 
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The governor, and other state and judicial officers, except jus- 


tices of the peace, shall be liable to impeachment for high crimes and mis- 
demeanors, or malfeasance in office, but judgment in such cases shall only 
extend to removal from office and disqualification to hold any office of 


honor, trust, or profit under the laws of the state. 


The party, whether con- 


victed or acquitted, shall, nevertheless, be lable to prosecution, trial, judg- 


ment, and punishment according to law. 


Operation and Hffect 

Section 17, article V, of the constitution, 
provides for the removal of certain officers 
by impeachment, and section 18 of the same 
article declares that officers not liable to 
impeachment are subject to removal for mis- 
conduct or malfeasance in office, in such 
manner as may be provided by law. Re- 
calling that our constitution is a limitation 
and not a grant of power, it will be seen at 
once that the provisions of section 18 
added nothing to the power which the legis- 
lature would have had in the absence of 
such provisions. In other words, the legis- 
lature was left entirely free to enact such 
statutes as it might see fit providing for 
the removal of officers other than those 
enumerated in section 17. State v. District 
Court et al., 62 M 600, 603, 205 P 955. 


State and Judicial Officers—Who Are 

A policeman is not a state officer subject 
to removal by impeachment in accordance 
with the provisions of this section. He is 
a public officer in the sense that he has 
certain duties to perform other than those 
strictly pertaining to the government of the 
municipality for which he is acting. State 
ex rel. Quintin v. Edwards, 38 M 250, 263, 
99 P 940. 

The words ‘‘state officers,’’ as employed 
in this section, do not include members of 


the legislative assembly. Members of the 
legislative assembly are not liable to im- 
peachment. State ex rel. Haviland v. Beadle, 
42 M 174, 179, 111 P 720. 

Id. The framers of the constitution did 
not regard a senator as either a state or 
judicial officer, within the meaning of those 
terms as employed in this section. He can- 
not be a judicial officer because the con- 
stitution expressly provides that a judicial 
officer may be removed by impeachment, 
and a senator cannot be so removed. The 
governor and other state and judicial offi- 
cers can be removed only by impeachment. 
The constitutional provision is exclusive. 

Id. ‘‘ Judicial officers,’’ as used in this 
section, was adopted by the legislative as- 
sembly in passing section 11668, both pro- 
visions using the phrase in the same sense. 

This section is only applicable to con- 
stitutional officers, and does not cover a 
city police judge, whose office is statutory 
only. State ex rel. Working v. Mayor, 43 
M 61, 63, 114 P 777. 


References 

Cited or applied in State ex rel. Rowe v. 
District Court, 44 M 318, 323, 119 P 1103; 
State ex rel. Payne v. District Court, 53 M 
350, 355, 165 P 294; State v. District Court, 
61 M 558, 560, 202 P 756. 


See. 18. All officers not liable to impeachment shall be subject to re- 
moval for misconduct or malfeasance in office, in such manner as may be 


provided by law. 


‘*Misconduct in Office’’ 

Any act involving moral turpitude, or 
any act which is contrary to justice, hon- 
esty, principle, or good morals, if per- 
formed by virtue of office or by authority 
of office, is included in the term ‘‘miscon- 
duct in office.’’ State ex rel. Wynne v. 
Examining and Trial Board, 43 M 389, 
393, 117 P 77; State ex rel. Ryan v. Board 
of Aldermen, 45 M 188, 193, 122 P 569. 


Operation and Effect 

Section 3236, revised codes of 1907 
(5015), authorizing the city council to re- 
move any officer on written charges after 
notice by a two-thirds vote of all the mem- 
bers elect, is in consonance with this sec- 
tion, and the statute is a proper exercise 
of the legislative authority granted, and 
a police judge of a city may be removed 
in a proper case by the city council. State 
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ex rel. Working v. Mayor, 43 M 61, 63, 
V1 4B) 777. 

In pursuance of this provision, the legis- 
lature enacted section 11688 and section 
11702. From a comparison of the two sec- 
tions, it appears that the first was intended 
to apply to those eases only in which the 
accused has been guilty of wilful or corrupt 
misconduct or malfeasance, while the other 
was intended to apply to those derelictions. 
which are the result of incompetency or in- 
attention to official duties. State ex rel. 
Rowe v. District Court, 44 M 318, 323, 119) 
P 1103. 


This section added nothing to the power 
which the legislature would have had in the 
absence of the provisions therein contained. 
In other words, the legislature was left 
entirely free to enact such statutes as it 
might see fit providing for the removal 
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of officers other than those enumerated 
in the preceding section. State ex rel. Payne 
v. District Court, 53 M 350, 356, 165 P 294; 
State v. District Court et al., 62 M 600, 603, 
205 P 955. 


See. 19. 
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References 

Cited or applied in State v. Driscoll, 49 
M 558, 560, 144 P 153; State v. District 
Court, 61 M 558, 560 et seq., 202 P 756; 
State ex rel. Hessler v. District Court, 64 M 
296, 297, 209 P 1052. 


No law shall be passed except by bill, and no bill shall be so 


altered or amended on its passage through either house as to change its 


original purpose. 


Operation and Effect 

No act of legislation has the force of 
law, even though unanimously passed and 
approved by the governor, unless the re- 
quirements of this section and sections 20 
and 23 of this article, that every law shall 
be passed by bill, that it must have an en- 
acting clause, and a title clearly expressing 
the subject of the enactment, are met; and 
a resolution, in the passing of which neither 
of these essentials has been observed, is not 
an authoritative expression of the legisla- 
tive will upon the subject with which it 
deals. Under this rule house joint resolu- 
tion No. 13 (laws 1909, p. 390), conferring 


See. 20. The enacting clause of every law shall be as follows: 


upon the state game warden authority to 
appoint the widow of a deputy warden, who 
was killed in the discharge of his duties, 
a deputy in addition to those authorized 
by statute, is invalid, and the state auditor 
properly refused to issue to her a warrant 
for services performed as such deputy war- 
den. State ex rel. Peyton v. Cunningham, 
39 M 197, 200, 103 P 497. 


References 

Cited or applied in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 4446; 
Tax Commission Case, 68 M 450, 470, 219 
PeSly. 


“Be it 


enacted by the Legislative Assembly of the State of Montana.”’ 


References 


Cited or applied in State ex rel. Peyton v. Cunningham, 39 M 197, 200, 103 P 497. 


See. 21. 


No bill for the appropriation of money, except for the expenses 


of the government, shall be introduced within ten days of the close of the 
session, except by unanimous consent of the house in which it is sought to be 


introduced. 

‘*Appropriation’’ Defined 

Held, that the word ‘‘appropriations’’ 
used in the constitution means the setting 
apart of a portion of the public funds for 
a public purpose, or a specific designated 
fund in esse or for which provision has 
been made, it not being necessary, to con- 


stitute a valid appropriation, that the fund 
be then in the treasury. State ex rel. Bon- 
ner v. Dixon et al., 59. M 58, 76, 195 P 
841. 

References 

Arps v. State Highway Commission, 90 
M 152, 158, 300 P 549. 


Sec. 22. No bill shall be considered or become a law unless referred to a 
committee, returned therefrom, and printed for the use of the members. 


References 


Tax Commission Case, 68 M 450, 470, 219 P 817. 


See. 23. 


No bill, except general appropriation bills, and bills for the 


codification and general revision of the laws, shall be passed containing more 
than one subject, which shall be clearly expressed in its title; but if any sub- 
ject shall be embraced in any act which shail not be Leiverceest in the title, 
such act shall be void only as to so much thereof as shall not be so expressed. 


Acts Not Violating This Provision be expressed in its title. Hotchkiss v. Ma- 


The act of March 4, 1891, entitled ‘‘An 
act to amend sections 790, 795, 796, and 
808, Fifth Division of the Compiled Sta- 
tutes of Montana,’’ relates to one general 
subject, and is not obnoxious to this sec- 
tion, prohibiting the passage of a law con- 
taining more than one subject, which shall 
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rion, 12 M 218, 225, 29 P 821. 

The act entitled ‘‘An act to regulate the 
sale and redemption of transportation tick- 
ets of common carriers,’’ passed in 1893, 
provides for the appointment of agents to 
sell tickets and the issuance of a license, 
and prescribes penalties for the violation 
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of parts of the act. The subject of the act 
is clearly expressed in the title, since the 
penalty imposed is merely an incident to 


the regulation of the sale and redemption © 


of transportation tickets, which is the sub- 
ject of the law. State v. Bernheim, 19 M 
512, 518, 49 P 441. See, Snook v. Clark, 
20 M 230, 233, 50 P 718; State v. McKin- 
ney, 29 M 375, 383, 74 P 1095; In re Ter- 


rett, 34 M 325, 331, 86 P 266; State v. 


Ross, 38 M 319, 323, 99 P 1056. 


The act approved March 2, 1891, en- 
titled ‘‘ An act requiring railroad companies 
to pay for damages to stock,’’ and which 
provides that railroad companies must fence 
their track or respond in damages, is not 
void because the title does not refer to 
fences or penalties. Snook v. Clark, 20 M 
230, 233, 50 P 718. See State v. McKin- 
ney, 29 M 375, 384, 74 P 1095; In re Ter- 
rett, 34 M 325, 331, 86 P 266. 


An act approved March 4, 1897, was en- 
titled ‘‘An act repealing sections 470 and 
472, article IX, chapter III, title I, part 
III, of the Political Code, relating to the 
appointment of the state land agent and 
his annual salary.’’ These sections were 
amended and not repealed. The misuse 
of the word ‘‘repealing’’ in the title of 
such act, instead of ‘‘amending’’ does not 
violate this section, since the other words 
of the title clearly point out the sections, 
chapter, title, and code and subject to be 
affected by the provisions of the bill. State 
ha Neill v. Page, 20 M 238, 242, 50 P 

The act of March 9, 1893, amending the 
act of 1891, concerning the compensation 
of county officers, and providing for the 
payment of sheriffs by salary, and that 
the commissioners shall fix the number of 
deputy sheriffs, is not repugnant to this 
section. Jobb v. County of Meagher, 20 
M 424, 437, 51 P 1034. 

The act of March 4, 1897, entitled ‘‘An 
act to provide for the organization * * * 
of building and loan associations * * * ,’’ 
is a general revision of the laws relating 
to one subject embraced therein, and pro- 
vides that corporations then existing should 
not be affected by the law unless they 
elected to come within its provisions. The 
omission in the title of this proviso did 
not nullify the act. Home B. & L. Assoc. 
v. Nolan, 21 M 205, 214, 53 P 738. 

The title of the act of March 7, 1895, 
entitled ‘‘An act to amend sections 364 
and 365 of the Fifth Division of the Com- 
piled Statutes of Montana and the amend- 
ments thereto, approved September 14, 
1887,’’ relating to the qualifications of 
mayors and aldermen, and declaring the 
same, does not conflict with this section. 
Dowty v. Pittwood, 23 M 113, 117, 57 P 727. 

Laws of 1897, p 245, entitled ‘‘An act 
to amend section 705 of title X, of the 
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Penal Code of the state of Montana, to 
have the cages in all mines cased in,’’ 
making it unlawful for any corporation to 
sink or work through any vertical shaft 
where mining cages are used to a greater 
depth than three hundred feet, unless such 
shaft shall be provided with an iron-bon- 
neted safety-cage, sufficiently expresses the 
subject-matter of the act in the title, within 
the meaning of this section. State v. Ana- 
conda Copper Min. Co., 23 M 498, 500, 59 
P 854. 

The act approved March 18, 1895, en- 
titled ‘‘ An act providing for unlawful levy 
and collection of public revenue,’’ is not in 
violation of the provisions of this section 
requiring the subject-matter of acts to be 
clearly expressed in their titles, the words 
‘‘providing for unlawful levy,’’ ete., being 
construed as meaning ‘‘providing a remedy 
for unlawful levy,’’ ete. Western Ranches 
v. Custer County, 28 M 278, 284, 72 P 659. 

Laws of 1903, chapter 120, p. 232, sec- 
tion 15, entitled ‘‘An act to create the 
office of meat and milk inspector for the 
state of Montana, and prescribing his pow- 
ers and duties and compensation therefor,’’ 
imposing a license on persons selling milk, 
is not in violation of this section. State v. 
McKinney, 29 M 375, 380, 74 P 1095. 

The act of 1907, chapter 29, p. 50, re- 
lating to the establishment and mainten- 
ance of county free high schools, does not 
contain more than one subject, namely pro- 
vision for the establishment and mainten- 
ance of such schools, and for validating 
all acts done under enactments of the leg- 
islature passed on the subject at prior ses- 
sions. Evers v. Hudson, 36 M 135, 145, 92 
P 462. 

Laws of 1907, chapter 115, p. 287, pro- 
hibiting certain forms of gambling, is not 
open to the constitutional objection that it 
contains more than one subject. State v. 
Ross, 38 M 319, 322, 99 P 1056. 

The title of chapter 96, laws of 1915, 
known as the workmen’s compensation act, 
fairly indicates the general subject of the 
act, is comprehensive enough in its scope 
reasonably to cover all the provisions there- 
of, and is not calculated to mislead either 
the legislature or the public and is there- 
fore sufficient to meet the requirements of 
this section. Lewis and Clark County v. 
Industrial Accident Board, 52 M 6, 11, 155 
P 268. 

The act regulating the practice of oste- 
opathy, approved March 1, 1905, and the 
act amendatory thereof, approved March 6, 
1907, are not repugnant to this section, on 
the ground that there is nothing in the 
titles of the acts indicating an intention 
to include ‘‘chiropractic;’’ the latter, like 
the former, having to do with the art of 
healing by the use of the hands, falls with- 
in the definition of ‘‘osteopathy,’’ and must 
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be held to have been intended as included 
within it. State v. Hopkins, 54 M 52, 56, 
166 P 304. 

Chapter 21, extra session laws of 1918, 
known as the war defense act, has to do 
with but one subject, which is clearly ex- 
pressed in its title namely, ‘‘to assist the 
United States in carrying on and prose- 
cuting the war now existing between the 
United States and the German and Aus- 
trian empires,’’ and does not contravene 
the provisions of this section. State ex 
rel. Campbell v. Stewart, 54 M 504, 509, 
LP. 755. 

Held, that initiative measure No. 19 does 
not contravene the constitutional provision 
(art. V, sec. 23), forbidding the enact- 
ment of any law containing more than one 
subject which shall be clearly expressed in 
its title. State ex rel. Bonner v. Dixon et 
al., 59 M 58, 74 et seq., 195 P 841. See 
also State v. Pippi, 59 M 116, 195 P 556. 

Held, that the title to chapter 96, L. 
1923, ‘‘An act to fix the time and method 
of collecting taxes and interest thereon,’’ 
sufficiently expresses the subject of the 
act—authorizing the semi-annual payment 
of taxes—to meet the requirements of this 
constitutional provision. Thomas v. City 
of Missoula et al., 70 M 478, 482, 226 P 
213. 

Chapter 75, laws of 1917 (secs. 1742- 
17638, B.\,C..M.. 1921; -Chapter 107; LL: 
1923, amd’g.) is not invalid so far as it 
assumes to impose a license fee upon own- 
ers of motor vehicles, for failure to indi- 
cate in its title a purpose to impose a 
charge of any kind, the unity of title to 
an act required by this provision being 
observed if the various provisions of the 
act are germane to the general subjects ex- 
pressed in the title. State v. Pepper, 70 M 
596, 607, 226 P 1108. 

Held, on habeas corpus, that the bank 
act (chap. 89, laws of 1915), as amended 
by chapter 90, laws of 1923 (Sec. 6081, R. 
C. M. 1921), under which complainant was 
convicted of accepting deposits when his 
bank was insolvent, is not open to the 
charge of unconstitutionality on the ground 
that the titles of both the original and the 
amendatory acts are insufficient to meet 
the requirements of section 23, article V, 
of the constitution; held, further, that by 
the enactment of chapter 90, laws of 1923, 
section 6078, R. C. M. 1921, providing the 
method of determining the insolvency of 
a bank, was not repealed by implication. 
State ex rel. Boone v. Tullock, 72 M 482, 
484 et seq., 234 P 277. 

Chapter 116, laws of 1923, amending 
sections 11071, 11075 and 11079, R. ©. M. 
1921, and increasing the punishment for the 
unlawful transportation or possession of 
intoxicating liquor, held not open to the 
attack that it contravenes the provisions 
of section 23, article V, of the constitution, 
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in that the purpose to increase the punish- 
ment is not indicated in its title. State v. 
Duncan, 74 M 428, 434, 240 P 978. 

Held, that house bill 398, laws of 1925, 
page 416, assuming, on behalf of the state, 
liability for injuries sustained by a student 
in the University of Montana through the 
negligence of one of the state’s agents and 
making an appropriation to discharge that 
liability, is not open to the objection that 
it contains a plurality of subjects in viola- 
tion of section 23, article V of the consti- 
tution. Mills v. Stewart, 76 M 429, 435, 
247 P 332. 

Held, that chapter 225, laws of 1921 (sec. 
9745, R. C. M. 1921), abolishing the ap- 
peal from an order denying a new trial, 
does not offend against the provision of 
section 23, article V, of the constitution, 
that an act containing a subject not em- 
braced in the title shall be void as to 
that subject. Kline v. Murray et al., 79 
M 530, 540, 257 P 456. 

Under the rules set forth in this case, 
held that the title to chapter 95, laws of 
1931, is not fatally defective in declaring, 
inter alia, the act to be one providing for 
an excise tax on gasoline, etc., whereas in 
the body of the act the tax is imposed on 
distributors and dealers. Arps v. State 
Highway Commission, 90 M 152, 169, 300 
P 549. 

Held, that chapter 85, laws of 1927, does 
not offend against the requirements of sec- 
tion 23, article V, of the constitution, rela- 
tive to the contents of the title to an act, 
in that the provision for a deposit of taxes, 
interest and penalties is germane to the 
matters expressed in the title, and there- 
fore sufficient to meet the constitutional 
requirement. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 277, 12 P 2d 852. 

Under this case, held, that the assertion 
that initiative measure No. 28 is unconsti- 
tutional if the contention that arsenic or 
arsenious oxide is taxable under initiative 
measure No. 28 be upheld, in that that 
product is not mentioned in its title, may 
not be sustained. State v. State Board of 
Equalization, 93 M 19, 40, 17 P 2d 68. 

The purpose of section 23, article V, of 
the constitution, prohibiting the inclusion 
of more than one subject in a bill, is sub- 
served if its provisions are germane to 
the general subject expressed in its title; 
and under that rule, held, that the title 
to house bill No. 222 (laws of 1931, p. 
590), making appropriations for the oper- 
ation and maintenance of the state edu- 
cational institutions, and for the payment 
of fire insurance premiums thereon, does 
not offend against section 23, fire insurance 
being essential and germane to the proper 
operation and maintenance of such insti- 
tutions—the main subject of the act. Mil- 
ler Ins. Agency v. Porter et al., 93 M 567, 
570 et seq., 20 P 2d 643. 
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Held, on application for writ of quo war- 
ranto, that the title to chapter 7, laws of 
1931, amending section 5916, revised codes 


1921, and prescribing the method whereby 


corporations ‘‘ whose terms of corporate ex- 
istence have expired, or may hereafter ex- 
pire,’’? may, in the one case, revive, and in 
the other extend, their existence, deals with 
but one subject—the life of corporations— 
and therefore does not offend against the 
mandate of section 23, article V, of the 
constitution, that no bill, other than those 
excepted, shall contain more than one sub- 
ject, clearly expressed in its title. State ex 
rel. Nagle v. The Leader Co. et al., 97 M 
586, 589, 37°P 2d 561. 


Act Mont. Feb. 14, 1891 (laws 1891, p. 
262), entitled ‘‘An act ceding to the 
United States jurisdiction over certain 
lands,’’ held sufficiently to state subject 
~ of act to cede exclusive jurisdiction to 
United States over all lands within state 
which were or might be embraced within 
Yellowstone national park, and certain 
other lands, within requirement of this sec- 
tion of the constitution of Montana. Yel- 
lowstone Park Transp. Co. v. Gallatin Coun- 
ty, 31 F 2d 644. 

Held, that chapter 184, laws of 1931 
(secs. 3847.1-3847.25)—the motor carrier 
act, is not violative of section 23, ar- 
ticle V, of the constitution, as against the 
contentions that, instead of dealing with 
the regulation of the public highways, as 
set forth in the title of the act, it regulates 
the business of the public and private car- 
riers, and prevents competition between 
motor carriers and railroads, and that 
therefore its provisions are not germane to 
the subject expressed in the title. (Mr. 
Justice Angstman dissenting.) State v. 
Healow et al., 98 M 177, 179, 38 P 2d 285. 


Held, as against the contention that 


chapter 176, laws of 1929 (sec. 1632) of- 


fends against this provision of the consti- 
tution, in that the subject of the amend- 
ment is not clearly expressed in its title, 
and that therefore section 1632 as it was 
before the attempted amendment is still 
the law, is without merit. Durland v. 
Prickett et al., 98 M 399, 39 P 2d 652. 


Acts Violating This Provision 

Chapter IX of the proposed penal code 
of 1895, entitled ‘‘Gaming,’’ and prohibit- 
ing the same, having been stricken out by 
the legislature, and prior laws authorizing 
certain gambling games re-enacted in lieu 
thereof, which were annex to chapter VIII 
of the penal code, entitled ‘‘Lotteries,’’ 
the act of February 28, 1895, entitled ‘‘An 
act to amend thapter IX of the penal code 
of the state of Montana,’’ and prohibiting 
all gambling, is in conflict with this section, 
since, at the time of the passage of said 
act of February 28 there was no chapter 
IX concerning gaming in the penal code to 
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be amended, and as the other chapters 
numbered IX in said code pertained to 
other subjects, there was nothing in the 
title of the bill to indicate to which one, 
if any, of the three existing chapters it 
was an amendment. State v. Mitchell, 17 
M 67, 75, 42 P 100. 


Chapter 58, laws of 1903, approved 
March 4, 1903, amending the game laws, 
is in conflict with this section and void. 
The subject of the act is not clearly ex- 
pressed in the title, and the intent of the 
legislature cannot be inferred therefrom. 
State v. Brown, 29 M 179, 207, 74 P 366. 

Sections 11, 25, and 26, of the act ap- 
proved March 15, 1901, the purpose of 
which was to create a state board of health, 
define its powers and duties, and provide 
for the compensation of its officers and 
for the enforcement of its rules, while the 
body of the statute, among other things, 
confers upon county boards of health pow- 
er to declare quarantine against contagious 
diseases and confine persons affected with 
such diseases in suitable detention hospi- 
tals, for which power is also granted, is 
unconstitutional as in contravention of this 
section. Yegen v. Board of County Commrs., 
34 M 79, 83, 85 P 740. 

The ‘‘estray law,’’ p. 30 of laws of 
1903, entitled ‘‘An act to define the word 
‘estray’ and to provide a penalty for the 
taking up, using, or disposing of estrays 
upon the ‘public domain’,’’ section 1 of 
which defines an estray as an animal 
‘‘which is away from its accustomed 
range,’’ section 2 of which makes it a mis- 
demeanor to take from the range any estray 
animal, and section 3 of which provides 
that one who, with intent to steal, disposes 
of or attempts to dispose of any estray, 
shall be guilty of grand larceny, is void as 
violative of this section of the constitution, 
in that it embraces a subject not expressed 
in its title, the terms ‘‘public domain’? 
and ‘‘range’’ not being synonymous. State 
v. Cunningham, 35 M 547, 549, 90 P 755. 


The act of March 7, 1899 (Laws 1899, 
p. 79), ‘‘relating to bonds of officers and 
other bonds,’’ in so far as it applies to 
undertakings on appeal, runs counter to 
the provisions of this section of the con- 
stitution, and is, to that extent, invalid. 
Russell v. Chicago, Burlington & Quincy 
Ry.? Co.,:37> M10, -135 941501: 

The so-called ‘‘non-partisan judiciary 
act,’’? laws of 1909, chapter 113, is not 
in harmony with the constitutional re- 
quirement that the purpose of a statute 
shall be clearly expressed in the title; the 
title of the enactment is ‘‘An act to pro- 
vide for non-partisan nominations for judi- 
cial offices,’’ whereas the body of it dis- 
closes the purpose of the legislation was 
not to provide for non-partisan nomina- 
tions, for which provision was already 
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made, but to prohibit judicial nominations 
by partisan political organizations. State 
ex rel. Holliday v. O’Leary, 43 M 157, 165, 
115 P 204. 

Held, that the title to chapter 93, laws 
of 1925: ‘*An act to amend sections 4318 
and 4327 of the revised codes of 1921, re- 
lating to changing the boundaries of Fergus 
and Judith Basin counties,’’ the effect of 
section 1 of which act was to include within 
the boundaries of Fergus county the entire 
county of Petroleum created in February, 
1925, thus abolishing the latter county, is 
insufficient to meet the requirements of 
section 23, article V, of the constitution, 
rendering the section invalid. State ex rel. 
Foot v. Burr et al., 73 M 586, 588, 238 
P 585. . 

Held, that so much of section 1, of chap- 
ter 19, laws of 1925, as assumes to amend 
section 9746, revised codes of 1921, by the 
addition of a provision declaring within 
what time transcripts on appeal shall be 
filed in the supreme court, and repealing 
by implication section 9732, prescribing the 
time within which an appeal from a judg- 
ment may be taken, is void as in contraven- 
tion of section 23, article V, of the state 
constitution, in that the title of the chapter 
does not disclose the purpose of the legis- 
lature to effectuate a change in the time 
within which transcripts must be filed as 
fixed by subdivision 2 of rule V of the 
supreme court rules. Hale et al. v. Bel- 
grade Co., Ltd., et al., 74 M 308, 310 et seq., 
240 P 371. 


Effect of Failure to Argue Defect in 
Title 

Where a statute is attacked as uncon- 
stitutional on appeal on the grounds that 
it embraces a subject not expressed in its 
title, but counsel in his brief fails to pre- 
sent argument in support of the contention, 
the supreme court will proceed upon the 
presumption that the act is constitutional 
until its invalidity is shown beyond a rea- 
sonable doubt. Fulton Oil Co. v. Toole 
County, 86 M 367, 375, 283 P 769; Fulmer 
v. Board of Railroad Commrs., 96 M 22, 
42, 28 P 2d 849. 

Effect of Subsequent 
Defect 

Alleged defect in the title to the original 
act relating to the handling of explosives, 
of which sections 2812 and 2813, revised 
codes, were a part, and which act was 
carried forward in three subsequent codi- 
fications of the laws, held cured by the 
adoption of such codes by the legislature. 
Cashin v. Northern Pac. Ry. Co., 96 M 92, 
114, 28 P 2d 862. 

Effect on Bills to Revise or Harmonize 
Sections of Law 

Where the purpose of a bill is manifestly 
to harmonize and revise generally sections 
of the law referring to the same subject 
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it is not necessary to mention specifically 
in the title of the bill the several sections 
proposed to- be amended or repealed; in 
such a case it is sufficient to state in the 
title that it is a bill for an act to revise 
the laws pertaining to that subject; and 
the fact that the title of the bill specified 
certain sections and did not mention one 
which was repealed in the body of the bill 
did not render it void under this section 
of the constitution. In re Ryan, 20 M 
64, 65, 50 P 129. See State ex rel. Cotter 
v. District Court, 49 M 146, 150, 152, 140 
P82, 


Operation and Effect in General 


The unity of title required by this sec- 
tion is served notwithstanding the exis- 
tence of many provisions in an act, where 
Such provisions are germane to the gen- 
eral subject expressed. Hotchkiss v. Marion, 
12 M 218, 225, 29 P 821; State v. McKin- 
ney, 29 M 375, 381, 74 P 1095; In re Ter- 
rett, 34 M 325, 331, 86 P 266; Carlson v. 
City of Helena, 39 M 82, 108, 102 P 39; 
State ex rel. Hay v. Alderson, 49 M 387, 
405, 142 P 210. 

By this constitutional notice it is only 
intended that the subject of the bill shall 
be fairly expressed in the title. It is not 
necessary—for the constitution has not so 
declared—that a title shall embody the 
exact limitations or qualifications con- 
tained in the bill itself which are germane 
to the purpose of the legislature, if the gen- 
eral subject of the measure is clearly ex- 
pressed in the title. Upon the highest au- 
thority it is held that, under constitutional 
provisions substantially like that referred 
to in Montana, where the degree of particu- 
larity necessary to be expressed ‘in the title 
of a bill is not indicated by the constitu- 
tion itself, the courts ought not to ‘‘em- 
barrass legislation by technical interpreta- 
tions based upon mere form of phrase- 
ology. The objections should be grave, and 
the conflict between the statute and the 
constitution palpable before the judiciary 
should disregard a legislative enactment 
upon the sole ground that it embraced more 
than one object, or, if but one object, that 
it was not sufficiently expressed by that 
title.’’ State v. Anaconda Copper Min. Co., 
23 M 498, 501, 59 P 854; Yegen v. Board 
of County Commrs., 34 M 79, 84, 85 P 740; 
Evers v. Hudson, 36 M 135, 143, 92 P 462. 

The act approved March 6, 1897, en- 
titled ‘‘An act to amend sections 4063, 
4064, 4065, 4068 and 4083 of the political 
code of Montana, and to add to article 11, 
chapter XII, title X, part III, of the poli- 
tical code, a section to be numbered 4084 
regarding licenses,’’ contained provisions 
relating to licenses of wholesale and retail 
liquor dealers. The subject was clearly 
expressed in the title. If any subject is 
embraced in an act, which is not expressed 
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in its title, such act is void only as to so 
much as is not so expressed, as this sec- 
tion of the constitution should receive a 
liberal construction. State v. Courtney, 27 
M 378, 386, 71 P 308. : 

If the title of an act is single, and 
directs the mind to the subject of the law 
in a way calculated to direct the attention 
truly to the matter which is proposed to 
be legislated upon, the object of the pro- 
vision is satisfied. It is not satisfied un- 
less the object of the legislation is clearly 
so expressed. Western Ranches v. Custer 
County, 28 M 278, 284, 72 P 659; State 
v. Brown, 29 M 179, 208, 74 P 366; State 
v. Cunningham, 35 M 547, 550, 90 P 755. 

The title is generally sufficient if the 
body of the act treats only, directly or in- 
directly, of the subjects mentioned in the 
title, and of other subjects germane there- 
to, or of matters in furtherance of or nec- 
essary to accomplish the general objects of 
the bill, as mentioned in the title. Details 
need not be mentioned. The title need not 
contain a complete list of all matters cov- 
ered by the act. State v. McKinney, 29 M 
375, 381, 74 P 1095; Yegen v. Board of 
County Commrs., 34 M 79, 84, 85 P 740. 

Meaningless words or phrases in the 
title of an act may be discarded by con- 
struction, and if, after such elimination, 
the title clearly expresses the subject em- 
braced in the act, it is not objectionable 
to this section. Evers v. Hudson, 36 M 
135, 142, 92 P 462. 

In determining the question whether an 
act offends against the constitutional in- 
hibition that no bill shall be passed con- 
taining more than one subject, the object 
sought to be accomplished by the legis- 
lation is a proper subject of inquiry. Evers 
v. Hudson, 36 M 135, 145, 92 P 462. 

Where provisions in an act are germane 
to the general subject expressed in the title, 
the unity of title required by section 23, 
article V, of the constitution is observed 
even though such provisions are not men- 
tioned in the title. State ex rel. Boone v. 
Tullock, 72 M 482, 484 et seq., 234 P 277. 

Where the title of an amendatory act 
refers to the number of the section of the 
code to be amended and indicates its sub- 
ject matter with sufficient particularity to 
identify it to a reasonable degree of cer- 
tainty it is sufficient to withstand consti- 
tutional attack based on section 23, article 
V, of the constitution. State v. Duncan, 
74 M 428, 434, 240 P 978. 

Where two or more propositions are con- 
tained in the title of an act which may be 
logically viewed as parts or aspects of a 
single plan, the constitutional requirement 
of unity of subject is met. State ex rel. 
Jones v. Erickson, 75 M 429, 435 et seq., 
244 P 287. 

Id. The fact that in the title of an 
act the particle ‘‘and’’ is used to join 
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two co-ordinate phrases is not alone suffi- 
cient to indicate more than one purpose 


_ in view, since the chief thought in the sen- 


tence may be contained in the first phrase 
thereof, while the thought in the second 
phrase is subordinate thereto, and under 
such conditions it is permissible, in order 
to give emphasis to the chief thought, to 
change the phrase containing the _ subor- 
dinate thought to a participial phrase. 


To meet the requirement of section 23, 
article V, constitution, the title to an act 
is sufficient if it clearly expresses the gen- 
eral subject of the measure, and where its. 
subject matter is the amendment of a cer- 
tain section of the codes and the amendment 
is germane to the provisions of such sec- 
tion, the title setting forth that its purpose 
is to amend the section relating to the 
given subject is sufficient, stating the na- 
ture of the proposed amendment. State v. 
Silver Bow Refining Co., 78 M 1, 16, 252 
P 301. 

Where an act is assailed as in violation of 
this provision of the constitution, on the 
ground that the subject is not clearly ex- 
pressed in its title, the title will be held 
sufficient in the absence of a constitutional 
provision indicating the degree of particu- 
larity necessary to be expressed in the title,. 
if the body of the act treats only, directly 
or indirectly, of the subjects mentioned in 
the title, and of others germane thereto,. 
or of matters in furtherance or necessary to 
accomplish the general objects of the bill 
as mentioned in the title; mention of de- 
tails is unnecessary. The test is, did the 
title mislead the public or members of the 
legislature as to the subjects expressed in 
the act? Arps v. State Highway Commis- 
sion, 90 M 152, 169, 300 P 549. 


Where the body of an act treats only,. 
directly or indirectly, of the subjects men- 
tioned in its title, and of other subjects. 
germane thereto or of matter in furtherance 
of or necessary to accomplish the general 
objects of the bill as mentioned in the title,. 
the title will be deemed sufficient, it not 
being required that it contain a complete 
list of all matters covered by the act. Bar- 
bour v. State Board of Education, 92 M 
321, 326, 13 P 2d 225. 

Where all the different parts of a statute 
have a natural connection and relate directly 
or indirectly to one legitimate subject of 
legislation, the act is not invalid as offend- 
ing against this provision of the constitu- 
tion, providing that no bill shall contain 
more than one subject. Merchant’s Nat. 
Bk. v. Dawson County, 93 M 310, 332, 19 
Pe 2a.890, 


The fact that the title of an act in set- 
ting forth its subject employs a phrase 
somewhat broader than that appearing in 
the act does not affect its constitutionality 
with reference to the provisions of section. 
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23, article V, constitution, relating to the 
contents of the title. State ex rel. Nagle 
v. The Leader Co. et al., 97 M 587, 589, 
37 P 2d 561. 

The question as to what is ‘‘germane’’ 
to a subject, within the rule that if an 
amendatory act is not germane to the sub- 
ject matter of the act to be amended, it 
is of no effect, is one of fact, rather than 
of law, and there can be no clear line of 
demarcation between those matters which 
fall within, and those which fall without, 
the inhibition of this provision of the con- 
stitution. Durland v. Prickett et al. 98 
M 399, 39 P 2d 652. 


Penalty Clause Need Not Be Designated 
in the Title 

A penalty clause may be incorporated 
in an act without being designated in its 
title. In re Terrett, 34 M 325, 331, 86 
P 266. 


. Power of Court to Determine Title of 
Act Limited by This Provision 

The legislature is the judge, to a great 
extent, at least, of the title which it will 
prefix to a bill; and the court has no right 
to hold a title void because, in its opinion, 
a better one might have been used. State 
v. McKinney, 29 M 375, 381, 74 P 1095. 

In passing upon the validity of statutes, 
courts should not embarrass legislation by 
technical interpretations based upon mere 
form or phraseology, their function being 
to give effect to the legal acts of the legis- 
lature, not to supervise them; and where 
the sufficiency of the title to an act is at- 
tacked, a court has no right to hold it bad 
because in its opinion a better one might 
have been chosen, the legislature being the 
judge, to a great extent at least, of the 
title which it will prefix to a bill. Arps v. 
State Highway Commission, 90 M 152, 169, 
300 P 549. 


Purpose of Requiring Singleness of Sub- 
ject 

The purpose of requiring singleness of 
subject is to prevent the practice, which 
was common in all legislative bodies where 
no such restriction existed, of embracing 
in the same bill incongruous matters, hav- 
ing no relation to each other, or to the 
subject specified in the title, by which 
measures were often adopted without at- 
tracting attention. Jobb v. County of 
Meagher, 20 M 424, 437, 51 P 1034. 

The purposes of this section are to re- 
strict the legislature to the enactment of 
laws the objects of which legislators and 
the public as well may be advised of, to 
the end that any who are_ interested, 
whether as representatives or those repre- 
sented, may be intelligently watchful of 
the course of the pending bill. The limita- 
tion is likewise designed to prevent legis- 
lators and the people from being misled by 
false or deceptive titles, and to guard 
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against fraud in legislation by way of in- 
corporating into a law provisions concern- 
ing which neither legislators nor the public 
have any intimation through the title read 
or published. State v. Anaconda Copper 
Min. Co., 23 M 498, 501, 59 P 854; State v. 
Brown, 29 M 179, 208, 74 P 366; Yegen v. 
Board of County Commrs., 34 M 79, 83,- 
85 P 740; Russell v. Chicago, Burlington & 
Quincy Ry. Co., 37 M 1, 10, 14, 94 P 501; 
State ex rel. Holliday v. O’Leary, 43 M 
157, 165, 115 P 204; State v. Hopkins, 54 
M 52, 58, 166 P 304; State ex rel. Foot v. 
Burr et al., 73 M 586, 588, 238 P 585; 
Hale et al., v. Belgrade Co., Ltd., et al., 74 
M 308, 310 et seq., 240 P 371. 


The purposes of this constitutional pro- 
vision are to prevent the legislature from 
the enactment of laws surreptitiously; to 
prevent ‘‘log-rolling’’ legislation; to give 
to the people general notice of the char- 
acter of proposed legislation, so they may 
not be misled; to give all interested an op- 
portunity to appear before committees of 
the legislature and be heard upon the ad- 
visability of the proposed legislation; to 
advise members of the legislature of the 
character of the proposed legislation, and 
give each an opportunity to intelligently 
watch the course of the proposed bill; to 
guard against fraud in legislation, and 
against false and deceptive titles. State 
v. McKinney, 29 M 375, 380, 74 P 1095; 
State v. Hopkins, 54 M 52, 58, 166 P 304. 

The object of this constitutional provi- 
sion is not to embarrass honest legislation, 
but to prevent the vicious practice, which 
prevailed in states which did not have such 
inhibitions, of joining in one act incon- 
gruous and unrelated matters. The rule of 
interpretation now quite generally adopted 
is that, if all parts of the statutes have 
a natural connection and can reasonably 
be said to relate, directly or indirectly, to 
one general and legitimate subject of leg- 
islation, the act is not open to the charge 
that it violates this constitutional provi- 
sion; and this is true no matter how ex- 
tensively or minutely it deals with the 
details looking to the accomplishment of the 
main legislative purpose. Or, stating the 
converse of the proposition, it may be said 
that if, after giving the act the benefit 
of all reasonable doubts, it is apparent 
that two or more independent and incon- 
gruous subjects are embraced in its pro- 
visions, the act will be held to transgress 
the constitutional provision, and to be 
void by reason thereof. Evers v. Hudson, 
36 M 135, 145, 92 P 462; State v. Ross, 
38 M 319, 322, 99 P 1056. 


Reason for Excepting Appropriation 
Bills and Bills for Codification 

The obvious reason for the exception of 
appropriation bills and bills for the codi- 
fication and general revision’ of the laws 


CONSTITUTION OF MONTANA 


is that the first are necessary for the main- 
tenance of the government, and hence their 
validity ought not to be open to question 
for informality; and the latter are so 
extraordinary in their character that both 
the members of the legislative body and 
the public are presumed to know what is 
being done. It would be impracticable to 
formulate a title which would cover every 
subject embraced in such a bill, and a bill 
of either class does not fall within the 
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prohibition of this section. State ex rel. 
Cotter v. District Court, 49 M 146, 151, 140 
Peysa. 

References 

Cited or applied in State ex rel. Peyton 
v. Cunningham, 39 M197, 200, 103 P 497; 
Veto Case, 69 M 325, 332, 222 P 428; State 
v. Board of County Commrs., 86 M 595, 
607, 285 P 982; Great Northern Ry. Co. v. 
Hatch et al., 98 M 269, 38 P 2d 976. 


Sec. 24. No bill shall become a law except by a vote of a majority of all 
the members present in each house, nor unless on its final passage the vote 
be taken by ayes and noes, and the names of those voting be entered on the 


journal. 
Journal—Purpose and Operation of 


The journal of either house of the legis- 
lature imports verity,.and may be looked 
to to determine whether or not a bill, valid 
on its face, signed by the presiding offi- 
cer of each house, approved by the gov- 
ernor, and deposited in the office of the 
secretary of state, was in fact passed in 
compliance with the requirements of this 
section. Palatine Ins. Co. v. Northern Paci- 
fic Ry. Co., 34 M 268, 273, 85 P 1032. 


Necessity That Names Be Entered on 
the Journal 


Under this section, the act of March 
11, 1901, relating to the limitation of time 
within which actions may be brought, did 
not become a law, it appearing from the 
journal of the senate that the names of 
the members of that branch of the legisla- 
ture voting on the measure were not en- 
tered on the journal. Palatine Ins. Co. v. 
Northern Pacific Ry. Co., 34 M 268, 273, 
85 P 1032. 


It is the rule in this state that the 
courts will not go behind the duly authen- 
ticated enrolled bill, except to determine 
whether on its final passage the names of 
those voting were entered on the journal. 
Palatine Ins. Co. v. Northern Pacific Ry. 
Co., 34 M 268, 274, 85 P 1032; State ex rel. 
Gregg v. Erickson, 39 M 280, 288, 102 P 
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336; Barth v. Pock, 51 M 418, 426, 155 P 
282. 

After a bill has, on third reading, passed 
the house in which it originated, the vote 
being taken by ayes and noes and the 
names of those voting entered on the jour- 
nal, as required by this section, and is 
amended in the other house of the legis- 
lative assembly, and then returned to the 
first for action on the amendments, it is 
not necessary that the vote on the adop- 
tion of the amendments thus made be again 
taken by ayes and noes, and the names en- 
tered on the journal. Johnson v. City of 
Great Falls, 38 M 369, 371, 99 P 1059. 

Under the rule that where the consti- 
tutionality of an act is questioned on the 
ground of irregularity in its passage, the 
only purpose for which courts may go be- 
hind the enrolled bill is to ascertain wheth- 
er the aye and no vote was entered in the 
journals of the legislative assembly, it is 
not permissible to determine whether an 
amendment to a bill made by a joint con- 
ference committee was considered by eith- 
er house before passage upon third read- 
ing. State ex rel. Woodward v. Moulton 
et al., 57 M 414, 189 P 59. 
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Tax VCommission Case, 68 M 450, 466, 
219 P 817; State ex rel. McTaggart v. Aus- 
tin B. Middleton, 94 M 607. 


No law shall be revised or amended, or the provisions thereof 


extended by reference to its title only, but so much thereof as is revised, 
amended or extended shall be re-enacted and published at length. 


Operation and Effect 


This section has no application to an act’ 


which does not purport to be an amend- 
ment to or a revision of a prior act, but 
which is an additional and independent 
piece of legislation, impliedly amending, 
and hence repealing, so much of the prior 
act as is in conflict with it. The object 
sought to be attained by this prohibition 
of the constitution was to remedy a well- 
known evil. Many statutes were amended 
by merely striking out or adding words 
or phrases, the amendatory statute giving 


no intimation of the language of the stat- 
ute so amended. To obviate the confu- 
sion and uncertainty consequent upon that 
mode of amendment, this section requires. 
that the statute as amended shall be re- 
enacted and published at length. King v. 
Pony Gold Min. Co., 24 M 470, 478, 62 P 
783. 

The laws of the third legislative assem- 
bly, 1893, are not amendments to the code, 
but the laws of the land at the time of the 
passage of the codes, and continued in 
force. This section has no application to 
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the act approved Mach 9, 1893, relating 
to the limitation of time within which cer- 
tain actions must be brought, appearing 
as section 524 of the code of civil pro- 
cedure of 1895. Palatine Ins. Co. v. North- 
ern Pacific Ry. Co., 34 M 268, 275, 85 P 
1032. 

The act of 1907, empowering foreign 
corporations to exercise the right of emi- 
nent domain, is not in violation of this 
section. Spratt v. Helena Power Trans- 
mission Co., 37 M 60, 79, 94 P 631. 

Id. An act, original in form, which 
grants some power, confers some right, or 
creates some burden or obligation, is not 
in conflict with the provisions of this sec- 
tion, even though it does refer to some 
other existing statute, general or local, for 
the purpose of pointing out the procedure 
or some administrative detail necessary 
for the execution of the power, the en- 
forcement of the right, or the discharge of 
the burden or obligation. 

In order to amend section 3119 of the 
revised codes of 1907, as it referred to the 
salaries of jailers, so as to change the lan- 
guage from ‘‘at a salary not to exceed 
ninety dollars per month’’ to ‘‘and receive 
the same salary as other deputy sheriffs,’’ 
it was required, in compliance with this 
part of the constitution, that the entire 
section as amended should be re-enacted 
and published at length. State ex rel. Hay 
v. Hindson, 40 M 353, 356, 106 P 362. 


‘The fact that the ‘‘non-partisan judici- 
ary act’’ of 1909 amends or revises a 
previous statute by reference to its title 
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only should render it void irrespective of 
its other constitutional defects. State ex 
rel. Holliday v. O’Leary, 43 M 157, 168, 
115 P 204. 

This section is absolute in its terms. 
It means that under no possible set of 
circumstances may a law be revised or 
amended by reference to its title only, 
and any act passed in violation of its pro- 
visions is absolutely void. State ex rel. 
Ford v. Schofield, 53 M 502, 508, 165 P 
594. 

An act which does not assume to be an 
amendment, nor re-enact that portion of 
a prior statute claimed to be amended by 
it, does not, under this section, have the 
effect of an amendment. State v. Cen- 
tennial Brewing Co., 55 M 500, 512, 179 
P 296. 

Held, that chapter 95, laws of 1931, does 
not offend against the provisions of sec- 
tion 25, article V, constitution, as attempt- 
ing to amend chapter 6, laws of 1931, and 
chapter 92, laws 1929, without re-enact- 
ing or publishing them at length; but that 
by chapter 95, chapter 6 is impliedly re- 
pealed, as are also the provisions of chap- 
ter 92, laws 1929, in so far as the time 
during which the gasoline tax provided for 
is to be exacted. Arps v. State Highway 
Commission, 90 M 152, 172, 300 P 549. 


References 

Cited or applied in State v. Mitchell, 17 
M 67, 75, 42 P 100; Dowty v. Pittwood, 23 
M 113, 117, 57 P 727; Snidow v. Montana 
Home for the Aged, 88 M 337, 345, 292 P 
722. 


The legislative assembly shall not pass local or special laws 


in any of the following enumerated cases, that is to say: For granting 
divorces; laying out, opening, altering or working roads or highways; va- 
cating roads, town plats, streets, alleys or public grounds; locating or chang- 
ing county seats; regulating county or township affairs; regulating the prac- 
tice in courts of justice; regulating the jurisdiction and duties of justices 
of the peace, police magistrates or constables; changing the rules of evidence 
in any trial or inquiry; providing for changes of venue in civil or criminal 
cases;.declaring any person of age; for limitation of civil actions, or giving 
effect to informal or invalid deeds; summoning or impaneling grand or petit 
juries; providing for the management of common schools; regulating the rate 
of interest on money; the opening or conducting of any election or designat- 
ing the place of voting; the sale or mortgage of real estate belonging to 
minors or others under disability; chartering or licensing ferries or bridges 
or toll roads; chartering banks, insurance companies and loan and trust 
companies; remitting fines, penalties or forfeitures; creating, increasing or 
decreasing fees, percentages or allowances of public officers; changing the 
law of descent; granting to any corporation, association or individual the 
right to lay down railroad tracks, or any special or exclusive privilege, im- 
munity or franchise whatever; for the punishment of crimes; changing the 
names of persons or places; for the assessment or collection of taxes; affecting 
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estates of deceased persons, minors or others under legal disabilities; ex- 
tending the time for the collection of taxes; refunding money paid into 
the state treasury; relinquishing or extinguishing in whole or in part the 
indebtedness, liability or obligation of any corporation or person to this 
state, or to any municipal corporation therein; exempting property from tax- 
ation; restoring to citizenship persons convicted of infamous crimes; author- 
izing the creation, extension or impairing of lens; creating offices, or pre- 
scribing the powers or duties of officers in counties, cities, township or 
school districts; or authorizing the adoption or legitimation of children. In 
all other cases where a general law can be made applicable, no special law 


shall be enacted. 


‘‘Changing’’ and ‘‘Removing’’ Defined 


The words ‘‘changing’’ and ‘‘remov- 
ing’’ found in the constitution and the 
statute laws refer to the act of changing 
or removing a county seat that has been 
definitely located, and have no reference to 
a so-called temporary or provisional county 
seat. State ex rel. Geiger v. Long, 43 M 
401, 412, 117 P 104. 


Constitutional Amendment Allowing 
Consolidation of Cities and Counties Not 
in Conflict With This Provision 


Amendment to article XVI of the con- 
stitution by adding thereto section 7, pro- 
viding for the consolidation of county and 
city governments, held not open to the ob- 
jection that it violates section 26, article 
V, of that instrument prohibiting the leg- 
islature from passing a local or special act 
regulating county affairs, creating offices 
or prescribing the powers and duties of 
officers in counties and cities, or of sec- 
tion 31 thereof prohibiting the extension 
of terms of public officers or the increas- 
ing or diminishing of their salaries. State 
ex rel. Corry v. Cooney et al., 70 M 355, 
363 et seq., 225 P 1007. 


Creation of a New County by Special 
Act Not Forbidden by This Provision 


The creation of a new county by special 
act is not forbidden by this section, and 
matters necessarily incidental to the crea- 
tion of a new county which are provided 
for in the act creating it, solely for the 
purpose of organizing the new county, and 
setting it in motion as one of the govern- 
mental subdivisions of the state, do not 
come within either the letter or the spirit 
of its inhibitions. Holliday v. Sweet Grass 
County, 19 M 364, 48 P 553. 


Chapter 56, laws of 1917, creating Car- 
ter county, is not invalid as violative of 
this section, forbidding special legislation 
where:a general law can be made applic- 
able; the act creating the county being an 
implied legislative determination that the 
general law providing for the creation of 
new counties is no longer applicable under 
present conditions. State ex rel. Ford v. 
Schofield, 53 M 502, 508, 165 P 594. 
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Legislature to Decide Whether General 
Law Would Be Applicable 


Obiter: Where the legislature passes a 
special act, the question whether or not a 
general law on the subject could have been 
made applicable is one, broadly speaking, 
for that body alone. Arps v. State High- 
way Commission, 90 M 152, 163 et seq., 
300 P 549. 


Operation and Effect in General 


This section embodies an express re- 
striction upon the powers of the legisla- 
tive assembly. Lloyd v. Silver Bow Coun- 
ty, 11 M 408, 413, 28 P 453. 

While courts will not generally interfere 
with the determination of the legislature 
evinced by enacting a special statute, that 
the general law covering the subject is in- 
applicable because of extrinsic facts and 
circumstances or that the general statute 
has spent its force with the passing of time 
and has become inadequate, they will hold 
the special act invalid under this provi- 
sion of the constitution, whether there are 
not and cannot be such facts or cireum- 
stances which can militate against the op- 
eration of the general law. State ex rel. 
Redman v. Meyers, 65 M 124, 126 et seq., 
210 P 1064. 


‘*Persons’’ Defined 

The word ‘‘persons,’’ as used in this 
section, embraces all persons, whether 
natural or artificial. State ex rel. Sackett 
v. Thomas, 25 M 226, 241, 64 P 503. 


Persons Who May Complain Under This 
Provision 

A person who is not one of a class 
whose rights are said to have been dis- 
criminated against by an alleged special 
act of the legislature, contrary to the pro- 
visions of this section, will not be heard 
to complain of its unconstitutionality on 
that account. Spratt v. Helena Power 
Transmission Co., 37 M 60, 88, 94 P 631. 

One charged with having aided and 
abetted in recording, reporting, and regis- 
tering a bet on a horse race held without 
the state, contrary to the provisions of 
chapter 92, laws of 1909, may not call the 
constitutionality of the act in question, on 
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the ground that its provisions having to 
do with speed contests within the state, 
are a denial of the equal protection of the 
laws guaranteed by the federal constitu- 
tion, and local or special in their charact- 
er. State v. Rose, 40 M 66, 71, 105 P 82. 


Purpose. of Provision 

The object of this constitutional provi- 
sion against special or local laws is to pre- 
vent a diversity of laws relating to the 
same subject. Arps v. State Highway 
Commission, 90 M 152, 163 et seq., 300 P 
549, 

‘*Special Law’ ’—Defined 

A special statute within the meaning of 
this provision of the constitution, forbid- 
ding such legislation, is one which relates 
to particular persons or things of a class, 
or one made for individual cases and for 
less than a class, or one which relates and 
applies to particular members of a class 
either particularized by the express terms 
of the act or separated by any method of 
selection from the whole class to which the 
law might, but for such limitation, be ap- 
plicable. State ex rel. Redman v. Meyers, 
65 M 124, 126 et seq., 210 P 1064. 

Id. Determination of the question 
whether a statute is special depends, not 
upon what it includes, but upon what it ex- 
cludes. 

See, also, State v. Industrial Acc. Board 
et al., 94 M 386, 392, 23 P 2d 253. 

A law which operates in the same man- 
ner upon all persons in like circumstnces 
is not local or special in the constitutional 
sense. Arps v. State Highway Commis- 
sion, 90 M 152, 163 et seq., 300 P 549. 

A ‘‘special law’’ prohibited by this pro- 
vision of the constitution, is one which re- 
lates to particular persons or things of a 
class, or one which relates and applies to 
particular members of a class, either par- 
ticularized by express terms of the act or 
separated by any method of selection from 
the whole class to which the law might, 
but for such limitation, be applicable; the 
prohibition does not extend to a reasonable 
classification of persons or corporations 
for regulatory purposes. State v. State 
Bank of Moore et al., 90 M 539, 551, 4 P 
2d 717. 

A statute which limits its operation to 
those who are within its provisions at the 
time of its passage or within a limited time 
thereafter is special legislation, forbidden 
by this section of the constitution. Rob- 
erts et al. v. Hosking et al, 95 M 562, 
567, 28 P 2d 199. 

This constitutional provision, prohibiting 
the enactment of a special statute, does 
not extend to a reasonable classification 
of persons, and one which operates in the 
same manner upon all persons in like cir- 
cumstances is not ‘‘special’’ in the con- 
stitutional sense; hence chapter 88, laws 
of 1935, granting the privilege of redemp- 
tion of property sold for taxes without the 
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exaction of penalty and interest to all per- 
sons in the same situation is a general 
and not a special act. State ex rel. Spar- 
ling v. Hitsman, 99 M 521, 531, 44 P 2d 
747. 


Special or Local Laws Forbidden 

(Changing the Names of Persons or 
Places) The provision of this section, 
prohibiting the legislature from passing 
local or special laws changing the names 
of persons or ‘‘places,’’ applies to the 
names of counties, notwithstanding section 
4, article VI, and sections 1 and 3, article 
XVI, of the constitution, recognize the 
power of the legislature to create new 
counties, and to change those already es- 
tablished. State ex rel. Sackett v. Thom- 
as, 25 M 226, 240, 64 P 503. 


(Creating a Private Corporation) The 


_ constitution makes it impossible for a pri- 


vate corporation to be created in this state 
by a special act of the legislature. In re 
Beck’s Estate, 44 M 561, 573, 121 P 784. 

(Creation of Joint School Districts) 
Held, that section 1038, R. C. M. 1921, re- 
lating to the creation of joint school dis- 
tricts, is invalid as special legislation up- 
on a subject covered by a general statute 
(sec. 1085), in that it operates only upon 
existing districts divided by the creation 
of new counties under the new counties 
act and excludes from its operation all ex- 
isting districts which may have been or 
may be divided by the creation of new 
counties by direct legislative acts. State 
ex rel. Redman v. Meyers, 65 M 124, 126 
et seq., 210 P 1064. 

(Exemption of Certain State Employees. 
From Necessity of Taking Examination) 
Held, that subdivision 3 of section 2 of 
chapter 46, laws of 1933, which chapter 
regulates the practice of the profession of 
public accounting, exempting certain state 
employees who shall have been continuous- 
ly engaged in their several employments 
for at least four years prior to making ap- 
plication for a certificate entitling them 
to engage in the profession of public ac- 
counting, from examination as to their 
qualifications to which others not so em- 
ployed must submit, is unconstitutional as. 
special legislation. Roberts et al. v. Hos- 
king et al., 95 M 562, 567, 28 P 2d 199. 

(Regulating County Affairs) The pro- 
viso to section 794, fifth division, of the 
compiled statutes of 1887, enacted by the 
territorial legislature, which excepts the 
county of Missoula from the provisions of 
the law fixing the rate of interest on coun- 
ty warrants, is in conflict with the provi- 
sions of this section prohibiting the pass- 
age of local or special laws regulating 
county affairs and the rate of interest on 
money. Hotchkiss v. Marion, 12 M 218, 
224,:29 P 821. 

Under the constitution, the legislature 
has the power to create counties.and give 
them names, or destroy them, but after 
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they are created they may not be disturbed 
by special or local legislation, except inci- 
dentally in the exercise of the creative 
power, or in cases where a general law can- 
not be made applicable, State ex rel. 
Sackett v. Thomas, 25 M 226, 240, 64 P 
503. 

(Reopening of Claim for Workmen’s 
Compensation) Held, that chapter 85, laws 
of 1933, in effect authorizing the reopen- 
ing of a claim for compensation under the 
workmen’s compensation act of one desig- 
nated by name, after denial thereof by the 
board for failure to follow the statutory 
directions with reference to filing notice 
of accident, and after the matter had be- 
come res adjudicata, and directing the 
board to investigate the claim as though 
all necessary steps had been taken by the 
claimant, is a special statute and as such 
invalid. State v. Industrial Ace. Board 
et al., 94 M 386, 392, 23 P 2d 253. 


Statutes Held Not to Be Local or Special 
in Character 


A law which classifies school districts 
according to population, and provides a 
system for the election of trustees which 
is uniform for all districts within the 
same class, is not a local or special law 
within the meaning of this section, al- 
though the law provides that the elec- 
tions in the different classes shall be held 
under different supervision. State ex rel. 
Bray v. Long, 21 M 26, 30, 52 P 645. 

A proviso that an act, approved March 
4, 1897, shall not affect any building and 
loan association heretofore organized un- 


der the laws of Montana, unless such asso-. 


ciation elects to come under its provisions, 
operates alike on all corporations, and is 
valid. The proviso is neither local nor spe- 
cial, and does not purport to charter an as- 
sociation. Home B. & L. Assoc. v. Nolan, 
21 M 205, 215, 53 P 738. 

The act of March 9, 1893, which by 
sections 1 and 2 (9826 and 9827) author- 
izes any corporation incorporated in the 
state for guarantying or becoming a sure- 
ty on bonds to become a sole surety, with- 
out an affidavit showing qualifications, is 
not a special law regulating the practice 
in courts of justice, or granting to a cor- 
poration a special or exclusive privilege. 
King v. Pony Gold Min. Co., 24 M 470, 
476, 62 P 783. 

Since section 2897, revised codes of 1907, 
requiring county printing to be done with- 
in the state, applies to all counties and to 
all county printing, it is neither a local 
nor special statute within the meaning of 
this section. Hersey v. Neilson, 47 M 132, 
£47, (25494 P5303 

Sections 10813 and 10814, awarding the 
successful party in an election contest 
attorney’s fees, ete., are not open to con- 
stitutional objections that they deny to 
the unsuccessful one the equal protection 
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of the laws, grant to the former a special 
privilege not enjoyed by successful liti- 
gants in other cases, violate the provision 
that justice shall be administered without 
sale, denial, or delay, and constitute an at- 
tempt to delegate legislative power to the 
courts. Doty’ v. Reece, 53 M 404, 408, 164 
P 542. 

Chapter 95, laws of 1915 (1118-1132), 
providing for teachers’ pensions, is not 
invalid as in contravention of this sec- 
tion. Trumper v. School District No. 55, 
55 M 90, 98, 173 P 946. 

On the authority of Hersey v. Neilson, 
47 M 132, and Stange v. Esval, 67 M 301, 
held that section 4482, R. C. M. 1921, re- 
quiring the contract for county printing to 
be let to a newspaper published in the par- 
ticular county continuously for a period 
of one year immediately preceding its let- 
ting, is not void as in violation of the 
fifth and fourteenth amendments to the 
federal constitution, as depriving the coun- 
ty of the right to contract and granting a 
person a privilege or immunity not grant- 
ed to another, or of section 26, article V 
of the state constitution, prohibiting the 
enactment of special or class legislation, 
or of sections 2 and 27, article III thereof, 
as denying the county the right to contract 
and depriving it of property without due 
process of law. State ex rel. Woare v. 
Board of Commrs., 70 M 252, 254 et seq., 
225 P 389. 

Held, that chapter 186, laws of 1925, im- 
posing a license tax upon dealers and dis- 
tributors of gasoline (superseded by initi- 
ative measure No. 31, laws of 1927, p. 604), 
under which a dealer sought to recover a 
tax paid under protest on the grounds that 
the act was unconstitutional as offending 
against the equal protection of the law 
clause of the federal constitution, as well 
as against the provisions of section 11, 
article XII, section 11 of article XV, and 
section 26 of article V of the state consti- 
tution, to the effect that taxes shall be 
uniform upon the same class of subjects, 
that foreign corporations engaged in busi- — 
ness in the state shall not have any great- 
er rights or privileges than domestic cor- 
porations, and that the legislative assem- 
bly shall not pass local or special laws 
where a general law can be made to apply, 
is not open to the attacks made upon it. 
Hart Refineries v. Harmon, 81 M 423, 425 
et seq.,-263 P 687. 

Held, in a taxpayer’s suit, that chapter 
24, laws of 1929, creating a revolving fund 
to be raised by transfers from the general 
fund of the city or town which shall be 
deemed loans, and in addition to or in 
lieu of such transfers, from a tax levy, to 
secure prompt payment of special improve- 
ment district bonds or warrants, is not in- 
valid as violative of either section 1, ar- 
ticle XIV, amendments to the federal con- 
stitution, guaranteeing the equal protec- 
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tion of the laws, or section 26, article V, 
of the state constitution, prohibiting the 
passage of special laws. Stanley v. Jeff- 
ries, 86 M 114, 127, 284 P 134. 


Held, that chapter 29, laws of 1929, au- 
thorizing the issuance of county bonds for 
high school purposes is not violative of the 
provisions of section 3, article XIII, of 
the constitution, prohibiting the use of 
borrowed funds for any purpose other than 
that specified in the law authorizing the 
loan, or of section 11, article XII, declar- 
ing that taxes shall be levied and collect- 
ed by general laws and for public purposes 
only, or’ section 26, article V, providing 
that local or special laws regulating coun- 
ty affairs for the management of com- 
mon schools and the assessment and col- 
lection of taxes shall not be passed; held, 
further, that the act is not open to the 
objection that it fails to provide a work- 
able plan. State ex rel. Henderson v. 
Dawson County, 87 M 122, 131, 286 P 125. 


A curative act which is made applicable 
to all places within the state, or all things 
or subjects affected by the conditions 
which are to be remedied, is not a special 
act within the meaning of the constitu- 
tional prohibition against the enactment of 
special statutes. Weber v. City of Helena 
et al., 89 M 129, 142 et seq., 297 P 464. 

Chapter 95, laws of 1931, is not obnoxi- 
ous to the provision of section 26, article 
V, constitution, that the legislative assem- 
bly shall not pass local or special laws 
for the opening or conducting of any elec- 
tion or designating the place of voting; 
the act providing that the election at 
which the proposition was to be submit- 
ted to the people should be held under the 
general election laws, with certain provi- 
sions relative to the shortening of time of 
registration and notice, made necessary by 
the exigencies of the case, neither of which 
had anything to do with the opening or 
conducting of the election. Arps v. State 
Highway Commission, 90 M 152, 163 et 
seq., 300 P 549. 


Section 108, chapter 89, laws of 1927, 
which, by denying to a stockholder in a 
state bank, the right to inspect certain 
of its books, in effect prohibits bank offi- 
cials from divulging semi-confidential in- 
formation they receive as to the financial 
standing of the bank’s customers, held 
not a special law (this provision), nor one 
making an unreasonable classification in 
making the act applicable only to state 
banks. State v. State Bank of Moore et 
al., 90 M 539, 551, 4 P 2d 717. 

Chapter 64, laws of 1929, and chapter 64, 
laws of 1927, so far as they relate to taxa- 
tion of moneyed capital and shares of 
stock of state banks, in requiring reports 
for purposes of assessment by a banking 
corporation, though none is required from 
owners of competing capital, are not spe- 
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cial laws in contravention of section 26,. 
article V, of the constitution, the taxing 
officers under other provisions of law hav- 
ing authority to call for such reports. 
Bank of Miles City v. Custer: County, 93. 
M 291, 309, 19 P 2d 885. 


Held, that the motor carrier act (sec- 
tions 3847.1-3847.25) is not rendered un- 
constitutional as special legislation (this. 
constitutional provision) by the fact that 
under it holders of certificates of conven- 
ience and necessity, issued under prior 
acts of like tenor, are entitled to operate 
thereunder and are relieved of the burden 
of making new applications and submit- 
ting evidence to establish their right fo. 
such certificates. State v. Healow et al., 
98 M 177, 182, 38 P 2d 285. 


Id. The fact that the motor earrier act 
declares that the board of railroad com- 


“missioners in considering applications for 


the certificates of convenience and neces- 
sity, must give regard to the transporta- 
tion service being furnished, or that will 
be furnished, by railroads or other exist- 
ing transportation agency, does not render 
the act obnoxious to section 26, article V,. 
of the constitution, as conferring a special 
or exclusive privilege, immunity or fran- 
chise in the use of the highways upon such 
agencies, the matters prescribed for con- 
sideration being general in character and 
left to the discretion of the board. 


This constitutional provision, prohibit- 
ing the enactment of a special statute, 
does not extend to a reasonable classifica- 
tion of persons, and one which operates in 
the same manner upon all persons in like 
circumstances is not ‘‘special’’ in the con- 
stitutional sense; hence chapter 88, laws. 
of 1935, granting the privilege of redemp- 
tion of property sold for taxes without 
the exaction of penalty and interest to all. 
persons in the same situation is a general 
and not a special act. State ex rel. Spar- 
ling v. Hitsman, 99 M 521, 531, 44 P 2d 
747, 


When Special Laws Are Permissible 


The concluding sentence of this section 
does not prohibit special legislation alto- 
gether, but does seek to curtail it. It for- 
bids special laws where general laws can 
be made applicable. State ex rel. Ford v. 
Schofield, 53 M 502, 508, 165 P 594. 


References 


Cited or applied in State ex rel. Lam- 
bert v. Coad, 23 M 131, 139, 57 P 1092; In 
re O’Brien, 29 M 530, 537, 75 P 196; State 
ex rel. Hay v. Alderson, 49 M 387, 390, 142 
P 210; Poe v. Sheridan County, 52 M 279, 
288, 157 P 185; Equitable Life Assur. Co. 
v. Hart, 55 M 76, 88, 173 P 1062; State ex 
rel, Rankin v. District Court, 70 M 322, 
327, 225 P 804; Great Northern Ry. Oo. v. 
Hatch et al., 98 M 269, 38 P 2d 976. 
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See. 27. The presiding officer of each house shall, in the presence of the 
house over which he presides, sign all bills and joint resolutions passed by 
the legislative assembly immediately after their titles have been publicly 
read, and the fact of signing shall be at once entered upon the journal. 


Operation and Effect 


Where the enrolled bill bore the signa- 
ture of the presiding officer of each house, 


that the legislature and the presiding offi- 
cers did their duty, and that the bill was 
regularly passed. State ex rel. Bray v. 


but the journal failed to show that the 
bill was signed as required by this sec- 
tion, and no claim was made that the bill 
was not duly signed, the presumption is 


Long, 21 M 26, 35, 52 P 645. 
References 


Cited or applied in State ex rel. Gregg 
v. Erickson, 39 M 280, 288, 102 P 336. 


Sec. 28. The legislative assembly shall prescribe by law the number, 


duties and compensation of the officers and employees of each house; and 
no payment shall be made from the state treasury, or be in any way author- 
ized to any such person, except to an acting officer or employee elected or 


appointed in pursuance of law. 


Sec. 29. 


No bill shall be. passed giving any extra compensation to any 


public officer, servant or employee, agent or contractor, after services shall 
have been rendered or contract made, nor providing for the payment of any 


claim made against the state without 
may be otherwise provided herein. 


Operation and Effect 

This section embodies an express re- 
striction upon the powers of the legislative 
assembly. Lloyd v. Silver Bow County, 11 
M 408, 413, 28 P 453. 

A ‘legal claim’’ against the state is one 
previously authorized by law, and under 
section 29, article V of the constitution, 
payment of a claim not so authorized is ex- 
pressly prohibited. State ex rel. Mills v. 
Dixon et al., 66 M 76, 99, 213 P 227. 

Section 29, article V of the constitution, 
prohibiting the legislature from providing 
for the payment of any claim made against 
the state without previous authority of law 
is intended to prevent the recognition and 
discharge of claims arising from ultra vires 
acts of officers or agents of the state and 
refers exclusively to claims arising out of 


See. 30. All stationery, printing, 


previous authority of law, except as 


contract, and therefore has no application 
to claims arising from tortious acts of the 
state’s agents. Mills v. Stewart, 76 M 429, 
437, 247 P 332. 

Held, that house bill No. 353, page 406, 
laws of 1925, appropriating money from 
the state highway fund in payment of a 
claim presented by a contractor as a bal- 
ance due from the state for the construc- 
tion of a state highway under a federal 
aid project, is not open to the objection 
that it offends against the provision of this 
section and article, prohibiting the giving 
of extra compensation to a contractor for 
the purpose of making up his losses on a 
contract taken at too low a figure. State 
v. State Highway Com. et al., 82 M 382, 
387, 267 P 499. 


paper, fuel and lights used in the 


legislative and other departments of government, shall be furnished, and 
the printing, and binding and distribution of the laws, journals, and depart- 
ment reports and other printing and binding, and the repairing and furnish- 
ing the halls and rooms used for the meeting of the legislative assembly, and 
its committees shall be performed under contract, to be given to the lowest 
responsible bidder below such maximum price and under such regulations as 
may be prescribed by law. No member or officer of any department of 
the government shall be in any way interested in any such contract; and all 
such contracts shall be subject to the approval of the governor and state 
treasurer. 


Operation and Effect 
A compliance with this section, provid- 
ing for the approval by the governor and 


state treasurer of a contract for public 
printing, is indispensible to its validity. 
State ex rel. State Pub. Co. v. Hogan, 22 
M 384, 389, 56 P 818. 
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The duty of the governor and state 
treasurer to approve a contract for state 
printing is not ministerial, but involves 
judicial discretion, and cannot be controlled 
by mandamus. State ex rel. State Pub. 
Co. v. Smith, 23 M 44, 50, 57 P 449. 

Section 705 of the political code of 1895 
(257), declaring that, before any contract 
for the furnishing of supplies to the state 


See. 31. 
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is let, the state furnishing board must ad- 
vertise for proposals for twenty days in 
two daily newspapers printed in the state, 
is not in conflict with this section. State 
ex rel. Robert M. F. Co. v. Toole, 26 M 
22, 36, 66 P 496. 

Id. Adverstisements for proposals to fur- 
nish supplies are not public printing within 
the language or spirit of this section. 


Except as otherwise provided in this constitution, no law shall 


extend the term of any public officer, or increase or diminish his salary or 
emolument after his election or appointment: provided, that this shall not 
be construed to forbid the legislative assembly from fixing the salaries or 
emoluments of those officers first elected or appointed under this constitu- 
tion, where such salaries or emoluments are not fixed by this constitution. 


Inapplicable to City Ordinances 

Held, that the provision of section 31, 
article V of the state constitution, that no 
law shall increase or diminish the salary 
of any public officer after his election or 
appointment has reference to acts of the 
legislative assembly and not to city ordi- 
nances. Broadwater v. Kendig et al., 80 
M 515, 519 et seq., 261 P 264. 


Income Tax on Salary of Judge Does Not 
Violate 


Held, that the imposition of tax upon the 
net income derived from the official salary 
of a district judge in accordance with the 
provisions of chapter 181, laws of 1933, 
does not constitute a diminution of such 
salary, and, therefore, does not offend 
against the provision of section 29, article 
VIII, of the constitution, that the salaries 
of such judicial officers shall not be di- 
minished during their terms of office, nor 
of this constitutional provision thereof. 
Poorman vy. State Board of Equalization, 
99 M 5438, 555, 45 P 2d 307. 


Operation and Effect 


Where the constitution itself does not 
fix the compensation of a public officer 
first elected thereunder, an act of. the 
state legislature decreasing the emolu- 
ments of his office during his term, by 
amending the territorial statute in which 
they are prescribed, is not in contravention 
of this section; and it cannot be said that 
the compensation of such an officer is 
fixed by the constitution, within the mean- 
ing of the proviso contained in this sec- 
tion, by force of section 1 of article XX 
of the constitution, adopting the laws of 


the territory as the laws of the state, as: 


such adoption is made only until such laws 
may be altered or repealed. Lloyd v. Sil- 
ver Bow County, 11 M 408, 411, 28 P 453. 


Id. The proviso contained in this sec- 
tion is not an inhibition, but a reservation 
of the right of the legislative assembly to 
alter the statutes and fix the salary or 
emoluments of the sheriff, or any other 
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officers of the same class, who were elected 
when the constitution was adopted. 


If a section of the act, approved March 
6, 1897, attempts to increase the salary of 
school trustees, elected prior to 1897, and 
who hold over, no other parts of the law 
can be held invalid. State ex rel. Bray v. 
Long, 21 M 26, 33, 52 P 645. 


The legislative assembly is not prohib- 
ited by this section from adding duties 
to the office of county surveyor and pro- 
viding compensation therefor, and _ there- 
after taking away such duties and emolu- 
ments from a surveyor elected subsequently 
and before the last act was passed. The 
emoluments of a county surveyor, paid 
by fees or a per diem compensation, are 
not diminished by a statute, taking effect 
after his election, which relieves him of the 
obligation to perform certain duties, and 
destroys the compensation therefor. State 
ex rel. Donyes vy. Board of Commrs. of 
Granite County, 23 M 250, 252, 58 P 439. 


Id. <A provision such as is contained in 
the above section, prohibiting any law in- 
creasing or diminishing the salary or emo- 
lument of a public officer after his election 
or appointment, does not forbid the allow- 
ance of compensation for new and differ- 
ent services exacted from him during his 
term, where the statute imposing the duties 
also prescribes the compensation for their 
performance. The constitutional limita- 
tion in question was intended to apply only 
to the salary and emolument to which the 
officer was entitled for services required 
of him by the law in force at the time of 
his election or appointment, unless the sal- 
ary then provided was intended as com- 
pensation for all services which the officer, 
as such, might render. 

A sheriff, who was elected in Novem- 
ber, 1904, was allowed mileage by the law 
then in force at the rate of ten cents per 
mile actually and necessarily traveled, and 
ten cents per mile for each person trans- 
ported to the state prison, reform school, 
and insane asylum. This law having been 
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amended in 1905 so as to allow sheriffs 
only actual traveling expenses for such 
transportation, it was held not to violate 
the above section, and to apply to a sheriff 
elected prior to its passage. Scharren- 
broich v. Lewis and Clark County, 33 M 
250, 256, 83 P 482. 


The amendment to section 4 of article 
XVI of the constitution, changing the ten- 
ure of county commissioners from four 
years to six years, and extending the ten- 
ure of the then incumbents, approved Feb- 
ruary 26, 1901, does not violate this sec- 
tion, providing that no law shall extend 
the term of office of any public offi- 
cer after his election, the term ‘‘law,’’ as 
used in this connection, having reference 
to legislative enactments only. State ex 
rel. Teague v. Board of Commrs., 34 M 
426, 430, 87 P 450. 

This section does not apply to the pro- 
vision of the act of 1907, commonly called 
the ‘‘Police Commission Bill,’’ that an 
officer then serving on the force may be 
reappointed, such appointment to hold dur- 
ing good behavior, or until the incumbent 
shall become incapacitated, whereby such 
officer is practically insured an indeter- 
minate tenure, since prior to his appoint- 
ment under the provisions of the act he is 
obliged to pass an examination and serve 
a probationary period of six months, the 
same as any other applicant for such a 
position. State ex rel. Quintin v. Ed- 
wards, 38 M 250, 258, 99 P 940. 

Amendment to article XVI of the con- 
stitution by adding thereto section 7, pro- 
viding for the consolidation of county and 
city governments, held not open to the ob- 
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jection that it violates section 26, article 
V, of that instrument prohibiting the leg- 
islature from passing a local or special act 
regulating county affairs, creating offices 
or prescribing the powers and duties of 
officers in counties and cities, or of section 
31 thereof prohibiting the extension of 
terms of public officers or the increasing 
or diminishing of their salaries. State ex 
rel. Corry v. Cooney et al., 70 M 355, 367, 
225 P 1007. 


Prohibition Includes All Officers 

The constitutional provision that no law 
shall increase or diminish the salary or 
emolument of any public officer after his 
election or appointment includes all indi- 
viduals who hold public office by election 
or appointment, whether the office be state, 
county, or municipal. Poorman v. State 
Board of Equalization, 99 M 543, 550, 45 
P 2d 307. 


Purpose 

The purpose of the constitutional limi- 
tation against the passage of laws in- 
creasing (or diminishing) the salaries of 
certain public officers during the term for 
which they were elected, is to remove the 
temptation from the legislature to control 
the executive and judicial branches of gov- 
ernment by promises of reward in the form 
‘of increased compensation (or threats of 
punishment by way of reduced salaries). 
State ex rel. Jackson v. Porter, 57 M 343, 
188 P 375. 


References 

Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 374, 23 P 740; In re 
Dewar’s Estate, 10 M 426, 442, 25 P 1026. 


See. 32. All bills for raising revenue shall originate in the house of 
representatives; but the senate may propose amendments, as in the case of 


other bills. 


Operation and Effect 

The act regulating the sale and redemp- 
tion of transportation tickets of common 
carriers, passed in 1893, and requiring 
every agent to pay to the secretary of 
state a license fee of one dollar, is in the 
nature of a police regulation, and is not 
for revenue purposes. The fact, therefore, 
that the bill originated in the senate is not 
in violation of this section, providing that 
all bills for raising revenue shall originate 
in the house of representatives. State v. 
Bernheim, 19 M 512, 515, 49 P 441. See 
Evers v. Hudson, 36 M 135, 146, 92 P 
462. 


In State v. Bernheim, 19 M 512, 49 P 
441, it was held that this provision of the 
constitution must be confined in its mean- 


See. 33. 


ing to bills to levy taxes in the strict 
sense of the words, and it has not been 
understood to extend to bills for other 
purposes which may incidentally create 
revenue. And this is the interpretation 
now generally adopted. Evers v. Hudson, 
36 M 135, 146, 92 P 462. 


Id. The act of 1907, chapter 29, ps 50, re- 
lating to the establishment and mainten- 
ance of county free high schools, which 
originated in the senate, and which, in 
sections 8 and 9, makes provision for a 
tax to supply funds for the current expenses 
of such schools, and for bond issues which 
may be necessary to raise money to build 
or purchase school property, does not run 
counter to this section. 


The general appropriation bills shall embrace nothing but appro- 


priations for the ordinary expenses of the legislative, executive and judicial 
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departments of the state, interest on the public debt and for public schools. 
All other appropriations shall be made by separate bills, each embracing but 


one subject. 


Operation and Effect 


Where an appropriation is a mere inci- 
dent to a larger, but single subject of leg- 
islation, such as the creation of a. farm 
loan commission under chapter 28, laws 
of 1915, and providing funds for its in- 
auguration and conduct, it need not be 
made by separate bill as otherwise re- 
quired by this section. Hill v. Rae, 52 M 
378, 388, 158 P 826. 


Chapter 21, extra session laws of 1918, 
known as the war defense act, is not sub- 
ject to the constitutional objection that, 
while it appropriates money, such appro- 
priation is not made by a separate bill 
embracing one subject, as required by this 
section. State ex rel. Campbell v. Stewart, 
54 M 504, 509, 171 P 755. 


Upon the assumption that chapter 10, 
laws extraordinary session 1933-34, con- 
tains an appropriation, it is but an incident 
_ to the single subject of the legislation and 
therefore is not violative of this section 
of the constitution, requiring that appro- 
priations shall be made by separate bills, 
each embracing but one subject. State v. 
State Board of Education et al., 97 M 121, 
132, 33 P 2d 516. 


Chapter 7, laws extraordinary session 
1933-34, an emergency act, authorizing the 
erection of buildings at Billings for the 
eastern Montana state normal school, pro- 
viding for the issuance of bonds, the pledg- 
ing of the earnings of the school as well 
as of one-half of the income derived from 
the federal land grant, and empowering the 
state board of education to contract with 
the federal government under the national 
recovery act for repayment of the money 
borrowed, held not invalid as an appro- 
priation bill containing subjects other than 
the appropriation of money, contrary to the 
provisions of this section of the state con- 
stitution, since if it be assumed that the 
act contains an appropriation, it is for 
but the single subject of the legislation— 


erection of the proposed buildings—and 
thus does not fall within the constitutional 
prohibitions. State v. State Board of Edu- 
cation et al., 97 M 371, 378, 34 P 2d 515. 


Assuming that chapter 22, laws extraor- 
dinary session 1933-34, contains an appro- 
priation (as contended), it is but an inci- 
dent to the single subject of the act 
(erection of buildings) and therefore does 
not violate section 338, article V, of the 
constitution, that ‘‘appropriations shall be 
made by separate bills, each embracing but 
one subject.’? State v. State Board of 
Examiners et al., 97 M 441, 448, 35 P 2d 
116. 


‘*Ordinary Expense’’ 

Any expense which recurs from time to 
time and is reasonably to be anticipated 
as likely to recur in the proper operation 
and maintenance of the departments of the 
state government is an ‘‘ordinary expense’’ 
within the meaning of section 33, article 
V, of the constitution, declaring that more 
than one subject may be included in gen- 
eral appropriation bills, provided only ap- 
propriations for the ‘‘ordinary expense’’ 
of state departments are embraced therein. 
Miller Ins. Agency v. Porter et al., 93 M 
567, 570 et seq., 20 P 2d 643. 

Id. Held, under the above rule, that cost 
of fire insurance premiums for insurance 
on state buildings is an ordinary expense 
of state departments, and that therefore 
appropriations included in the general ap- 
propriation bill for the biennium of 1931- 
1932 (house bill No. 190, laws of 1931, 
pp. 574, 585) for such expense were not 
violative of section 33, article V, of the 
constitution. 

‘*Public Debt’’ 

The term ‘‘public debt’’ includes war- 
rants as well as bonds. State ex rel. Pal- 
mer v. Hickman, 11 M 541, 29 P 92. 

References 

State ex rel. Bonner v. Dixon et al., 59 
M 58, 77, 195 P 841. 


See. 34. No money shall be paid out of the treasury except upon appro- 
priations made by law, and on warrant drawn by the proper officer in pur- 
suance thereof, except interest on the public debt. 


Operation and Effect 


Where the state treasurer refused to pay 
a warrant drawn on him by the state 
auditor in favor of the relator for his 
quarterly salary as secretary of state, upon 
the ground that no appropriation had been 
made by law for the payment of any war- 
rant issued to state officers for their ser- 
vices, the state treasurer was required to 
pay such warrant, as the provision of the 
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constitution that certain enumerated offi- 
cers shall receive the compensations speci- 
fied therein is an appropriation made by 
law, and no legislative act is necessary. 
State ex rel. Rotwitt v. Hickman, 9 M 370, 
374, 23 P 740. See, also, State ex rel. Buck 
v. Hickman, 10 M 497, 499, 24 P 93. 


Where the relator applied for a writ of 
mandate to compel the state auditor to 
draw his warrant for the payment of an 
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account due it for public printing, under a 


statute providing that the governor and. 


auditor shall examine the ‘‘itemized ac- 
counts’’ of the contractor, which: shall be 
rendered ‘‘once in each month,’’ and ‘‘if 
they find it to be correct and in accordance 
with the provisions of the law, the 
auditor shall draw his warrant on the ter- 
ritorial treasurer for the payment of the 
same,’’ the relator was not entitled, under 
this section and section 10 of article XII 
of the constitution, to the relief demanded 
in the absence of a lawful appropriation. 
State ex rel. Journal Pub. Co. v. Kenney, 
9 M 389, 394, 24 P 96. . 

Where a judgment ordered the state audi- 
tor to draw his warrant on the treasurer 
for the payment of money held as escheated 
property, as provided in chapter 132, laws 
of 1913 (9962), although the legislature 
had not made an appropriation for that 
purpose, it was invalid as in direct conflict 
with this section. In re Pomeroy, 51 M 
P19, 125, Joly bose, 

Section 34, article V of the constitution, 
providing that no money shall be paid 
out of the state treasury except upon ap- 
propriation ‘‘made by law,’’ does not re- 
quire the introduction of an appropriation 
bill, the requirement being met by an ap- 
propriation sanctioned by law. State v. 
State Board of Examiners, 74 M 1, 238 
P 316. 

Id. There being no constitutional or 
statutory provision that all state warrants 
shall be drawn by the state auditor, and a 
warrant being merely an order by which 
one of competent authority empowers an- 
other to pay a particular sum of money, 
and in view of the provision of section 34, 
article V of the constitution, authorizing 
payment of state funds on warrant drawn 
by the ‘‘proper officer,’’ held, that chap- 
ter 176, laws of 1925, is not rendered in- 
valid for failing to provide payment of 
principal and interest of state treasury 
notes on warrant drawn by the auditor and 
in providing for payment directly by the 
treasurer. 

Chapter 10, laws extraordinary session 
1933-34, having to do only with a special 
fund derived from the operation of the 
buildings authorized to be constructed from 
student fees, gifts and bequests and to be 
devoted to a special purpose, the provisions 
of sections 34 and 39, article V, and sec- 
tion 10, article XII, relating to state 
moneys and the appropriation thereof, and 
the remission of obligations held by the 


See. 35. 
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state, have no application to such fund. 
State v. State Board of Education et al., 
97'M 121, 132, 33 P 2d 516: 

Since chapter 7, laws extraordinary ses- 
sion 1933-34, deals only with a special fund 
provided for therein, provisions thereof re- 
lating to the method of making disburse- 
ments therefrom for the erection of the 
buildings authorized, ete., do not offend 
against the declaration of section 34, article 
V, constitution, that no money shall be paid 
out of the state treasury (the state treasur- 
er being made custodian of the fund), ex- 
cept on appropriation made and warrants 
drawn by the proper officer, nor against 
the provision of section 10, article XII, Id., 
on the same subject, these sections not ap- 
plying to such a fund. State v. State 
Board of Education et al., 97 M 371, 378, 
34 P 2d 515. 

Id. The state board of education is 
vested with exclusive power to receive and 
control the funds derived from lands 
granted the state for the use of its institu- 
tions of learning, among them the state 
normal school, and therefore is free from 
the limitations and restrictions of the con- 
stitution as to the expenditures of the ordi- 
nary revenues of the state, to-wit, only on 
appropriations made by the legislature and 
on warrants drawn by the state auditor. 
(See, also, sec. 10, art. XIT). 

In view of prior decisions of the court, 
holding that the declaration of this section 
of the constitution that state funds shall 
only be paid out of the state treasury upon 
appropriations made by law, has no applica- 
tion to special funds created, held, that the 
fund created by chapter 22, laws extraor- 
dinary session 1933-34, from rents and in- 
come of the building the erection of which 
is authorized by the act, is one devoted to 
a special purpose, and therefore the chapter 
does not offend against the provisions of 
the section. State v. State Board of Exam- 
iners et al., 97 M 441, 449, 35 P 2d 116. 


‘*Public Debt’’ 

The term ‘‘public debt’’ embraces the 
floating debt of the state evidenced by 
warrants as well as the bonded indebted- 
ness of the state. State ex rel. Palmer v. 
Hickman, 11 M 541, 29 P 92. 

References 

Cited or applied in State ex rel. Dono- 
van v. Barret, 30 M 203, 205, 81 P 349; 
Hill v. Rae, 52 M 378, 388, 158 P 826; 
Porter v. Hartley et al., 67 M 244, 251, 
216 P 344; First Nat. Bank v. Sanders 
County, 85 M 450, 461, 279 P 247. 


No appropriation shall be made for charitable, industrial, edu- 


cational or benevolent purposes to any person, corporation or community 
not under the absolute control of the state, nor to any denominational or 


sectarian institution or association. 


Operation and Effect 


The provision of chapter 28, laws of 
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1915, appropriating twenty thousand dol- 
lars to serve as a guaranty fund to assure 
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prompt payment of interest on farm loan 
bonds, is void under this section, because 
the funds thus appropriated are ‘‘not under 
the absolute control of the state.’’ Hill v. 
Rae, 52 M 378, 388, 158 P 826. 


This section does not offend the seed- 
grain law of 1915, designed to furnish aid 
to persons engaged in agriculture who, be- 
cause so reduced in circumstances by natu- 
ral or other conditions beyond their control 
that they have no means wherewith to pur- 
chase seed, since the legislature made no 
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appropriation for the purpose sought to be 
served by the act. State ex rel. Cryderman 
v. Wienrich, 54 M 390, 394, 398, 170 P 942. 


Chapter 21, extra session laws of 1918, 
known as the war defense act, is not ob- 
jectionable as appropriating money for 
charitable, industrial, or benevolent pur- 
poses ‘‘to any person, corporation, or com- 
munity not under the absolute control of 
the state,’’ within the meaning of this 
section. State ex rel. Campbell v. Stewart, 
54 M 504, 509, 171 P 755. 


The legislative assembly shall not delegate to any special com- 


mission, private corporation or association, any power to make, supervise or 
interfere with any municipal improvement, money, property or effects, 
whether held in trust or otherwise, or to levy taxes, or to perform any 


municipal functions whatever. 


Operation and Effect 


The act of 1907 establishing a police 
commission in cities and towns, commonly 
called the ‘‘Police Commission Bill,’’ is 
not in violation of this section, since the 
board created by such act is not a ‘‘special 
commission.’’ State ex rel. Quintin v. Hd- 
wards, 38 M 250, 261, 99 P 940. 


Chapter 106, laws of 1905, providing for 
the creation and maintenance of drainage 
districts, is not open to the constitutional 
objection that it confers upon the drain 
commissioner the power to levy taxes. Bil- 
lings Sugar Co. v. Fish, 40 M 256, 276, 
106 P 565. 


Section 3879 et seq., creating a public 
service commission and defining its pow- 
ers, does not infringe the provisions of 
this section, the public service commission 
not being a ‘‘special commission’? within 
the meaning thereof. Public Service Com- 


mission v. City of Helena, 52 M 527, 539, 
159 P 24, 


Held, that chapter 209, part III of the 
political code (secs. 2737-2762, R. C. M. 
1921) creating the office of state fire mar- 
shal and prescribing his duties and powers, 
is not violative of section 36, article V, 
of the constitution,-.as delegating municipal 
functions to the marshal. State ex rel. 
Brooks v. Cook, 84 M 478, 483, 276 P 958. 


Id. Under the rule of ejusdem generis, 
held, that since the matter and things enu- 
merated in section 36, article V of the con- 
stitution, as to the doing of which the 
legislature is prohibited from delegating 
power, have to do with municipal, and not 
governmental, functions of cities and 
towns, the further provision as to the per- 
formance of ‘‘any municipal function 
whatever’’ must refer to functions of the 
same kind as those specifically enumerated, 
to-wit, municipal functions. 


Sec. 37. No act of the iegislative assembly shall authorize the invest- 
ment of trust funds by executors, administrators, guardians or trustees in 
the bonds or stock of any private corporation. 


See. 38. 


The legislative assembly shall have no power to pass any law 


authorizing the state, or any county in the state, to contract any debt or 
obligation in the construction of any railroad, nor give or loan its credit to 
or in aid of the construction of the same. 


Operation and Effect 


If a legislative appropriation is for a 
‘‘public purpose,’’ within the meaning of 
section 1, article XIII, and as limited in 
section 38, article V, it is not a donation; 
the term ‘<donation?? being synonymous 
with ‘‘gift,’’? and the word ‘‘gift?’ com- 


See. 39. 


prehending an appropriation for the relief 
of one who has no legal claim upon which 
to base it. Mills v. Stewart, 76 M 429, 
438, 247 P 332. 

References 

State ex rel Mills v. Dixon et al., 
76; 959213 WP) 207: 


66 M 


No obligation or liability of any person, association or corpora- 


tion, held or owned by the state, or any municipal corporation therein, shall 
ever be exchanged, transferred, remitted, released or postponed, or in any 
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way diminished by the legislative assembly; nor shall such liability or obli- 
gation be extinguished, except by the payment thereof into the proper treas- 


ury. 


Appropriations From Special Fund Not 
Subject to Constitutional Provisions 

Chapter 10, laws of the extraordinary 
session of 1933-34, having to do only with 
a special fund derived from the operation 
of the buildings authorized to be con- 
structed from student fees, gifts and be- 
quests and to be devoted to a special pur- 
pose, the provisions of sections 34 and this 
section of article V, and section 10, article 
XII, relating to state moneys and the ap- 
propriation thereof, and the remission of 
obligations held by the state, have no ap- 
plication to such fund. State v. State 
Board of Education et al., 97 M 121, 132, 
33 P 2d 516; State v. State Board of Ex- 
aminers et al., 97 M 441, 449, 35 P 2d 116. 


Counties Subject to This Limitation 

While a county is not a municipal cor- 
ation and therefore does not fall within 
the prohibition of this constitutional pro- 
vision, against legislative action authoriz- 
ing the diminution or release, by the state 
or municipal corporation therein, of any 
obligation of liability owned by either, it is 
a governmental agency of the state and 
as such cannot do what the state is pro- 
hibited from doing. Sanderson v. Bate- 
man, 78 M 235, 249 et seq., 253 P 1100. 


Operation and Effect 

Under section 2222, R. C. M., authorizing 
the board of county commissioners to re- 
fund taxes when paid more than once or 
erroneously or illegally collected, it is with- 
out power to remit taxes which have never 
been paid or compromise delinquent taxes, 
and under this constitutional provision, 
forbidding the release, remission or ex- 
tinguishment of any obligation due the 
state or a municipal corporation therein, 
‘fexcept by payment thereof into the proper 
treasury,’’ the legislature may not confer 
such power. Yellowstone Packing Ete. Co. 
v. ‘Hays, 83 M1, 11, 268 P 555. 

Held, that chapter 85, laws of 1925, and 
chapter 162, laws of 1929, in so far as 
they purport to authorize a county to re- 
linquish to the purchaser of lands at tax 
sale the amount of delinquent taxes, interest 
and penalty, required by order of court 
to be deposited by the original owner as a 
condition precedent to his right to maintain 
an action to set aside the tax deed, if the 


See. 40. Every order, resolution 


deed be set aside, are in conflict with this 
constitutional provision prohibiting the re- 
lease by the state or a subdivision thereof 
of an obligation due it, and to that extent 
invalid. Shull v. Lewis and Clark County, 
93 M 408, 417, 421, 19 P 2d 901. 

Id. Failure of a county, made co-de- 
fendant in an action to set aside a tax 
deed, to appear and demand that plaintiff 
as a condition to his right to maintain the 
action make a deposit of taxes, interest 
and penalty due (chap. 85, laws of 1927), 
did not result in a remission thereof, con- 
trary to this constitutional provision, the 
trial court, on retrial ordered, having pow- 
er to protect the rights of the county in 
that behalf. 


Remission of Interest and Penalties for 
Failure to Pay Tax Not Prohibited 

While a tax is a liability created by 
statute within the meaning of this provi- 
sion of the constitution, prohibiting the 
remission, reduction or postponement of 
such a liability, penalties and interest im- 
posed upon delinquent taxpayers are not 
parts of the tax obligation and hence do 
not fall within the above prohibition. (Over- 
ruling prior decisions to the contrary, San- 
derson v. Bateman, 78 M 235, 249 et seq., 
253 P 1100; State ex rel. Kain v. Fischl, 
94 M 92, 94, 20 P 2d 1067.) State ex rel. 


. Sparling v. Hitsman, 99 M 521, 531, 44 P 


2d 747. 


Statute of Limitations on State Actions 
Not in Violation of This Provision 

The code section making the statute of 
limitations applicable to actions brought 
in the name of the state, or for the benefit 
of the state, in the same manner as to 
action by private parties, is not in conflict 
with this constitutional provision; and, 
since a demand for taxes is a liability 
created by statute, the statute of limita- 
tions may be properly invoked in an action 
to recover taxes by the state, or for the 
use and benefit of the state. Board of 
County Commrs. v. Story, 26 M 517, 520, 
69 P 56. 

References 

State et al. v. Board of Commissioners 
et al., 89 M 37, 59 et seq., 296 P 1; Farbo 
v. School Dist. No. 1 of Toole Co., 95 M 
531, 548, 28 P 2d 455. 


or vote, in which the concurrence of 


both houses may be necessary, except on the question of adjournment, or re- 
lating solely to the transaction of the business of the two houses, shall be pre- 
sented to the governor, and before it shall take effect be approved by him, 
or, being disapproved, be repassed by two-thirds of both houses, as prescribed 


in the case of a bill. 
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See. 41. If any person elected to either house of the legislative assembly 
shall offer or promise to give his vote or influence in favor of or against 
any measure or proposition, pending or proposed to be introduced into the 
legislative assembly, in consideration or upon condition that any other per- 
son elected to the same legislative assembly will give, or will promise or 
assent to give, his vote or influence, in favor of or against any other meas- 
ure or proposition pending or proposed to be introduced into such legis- 
lative assembly, the person making such offer or promise shall be deemed 
guilty of solicitation of bribery. If any member of the legislative assembly 
shall give his vote or influence for or against any measure or proposition 
pending or proposed to be introduced in such legislative assembly, or offer, 
promise or assent so to do, upon condition that any other member will give, 
or will promise or assent to give his vote or influence in favor of or against 
any other measure or proposition pending or proposed to be introduced in 
such legislative assembly, or in consideration that any other member hath 
given his vote or influence for or against any other measure or proposition 
in such legislative assembly, he shall be deemed guilty of bribery; and any 
member of the legislative assembly, or person elected thereto, who shall be 
guilty of either such offenses, shall be expelled and shall not thereafter be 
eligible to the legislative assembly, and on the conviction thereof in the 
civil courts, shall be lable to such further penalty as may be prescribed by 
law. 


Sec. 42. Any person who shall directly or indirectly offer, give or 
promise any money or thing of value, testimonial, privilege or personal ad- - 
vantage, to any executive or judicial officer or member of the legislative as- 
sembly, to influence him in the performance of any of his official or public 
duties, shall be deemed guilty of bribery, and be punished in such manner 
as shall be provided by law. 


Sec. 43. The offense of corrupt solicitation of members mo the legislative 
assembly, or of public officers of the state, or of any municipal division 
thereof, and the occupation or practice of eclCranin of such members. or 
officers, to influence their official action, shall be defined by law, and shall 
be punishable by fine and imprisonment. 


Sec. 44. A member who has a personal or private interest in any meas- 
ure or bill proposed or pending before the legislative assembly, shall dis- 
close the fact to the house of which he is a member, and shall not vote thereon. 


See. 45. When vacancies, caused by death, occur in either house of the 
legislative assembly, such vacancies shall be filled by appointment by the 
board of county commissioners of the county from which such vacancy oc- 
curs. All vacancies occurring from any other cause shall be filled by election 
upon proclamation of the governor. | 


NOTE.—Section 45 of article V is given 
as amended by act approved March 9, 
1931 (chapter 137, laws of 1931); adopted 
at the general election of November 8, 
1932; effective under governor’s procla- 
mation December 9, 1932. 
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Operation and Effect 

This section provides the only means 
for filling a vacancy caused by death or 
resignation of a member of either house 
of the legislative assembly, and the gov- 
ernor has no power to fill the vacancy by 
appointment. State ex rel. Cutts v. Hart, 
56 M 571, 574, 185 P 769. 


CONSTITUTION OF MONTANA VI, 1-5 


ARTICLE VI 
APPORTIONMENT AND REPRESENTATION 
Section. 1. One representative in the congress of the United States shall 
be elected from the state at large, the first Tuesday in October, 1889, and 
thereafter at such times and places, and in such manner as may be prescribed 
by law. When a new appointment shall be made by congress the legislative 
assembly shall divide the state into congressional districts accordingly. 


See. 2. The legislative assembly shall provide by law for an enumera- 
tion of the inhabitants of the state in the year 1895, and every tenth year 
thereafter; and at the session next following such enumeration, and also at 
the session next following an enumeration made by the authority of the 
United States, shall revise and adjust the apportionment for representatives 
on the basis of such enumeration according to ratios to be fixed by law. 


See. 3. Representative districts may be altered from time to time as 
public convenience may require. When a representative district shall be 
composed of two or more counties, they shall be contiguous, and the districts 
as compact as may be. No county shall be divided in the formation of repre- 
sentative districts. 


Sec. 4. Whenever new counties are created, each of said counties shall 
be entitled to one senator, but in no ease shall a senatorial district consist 


‘of more than one county. 
Operation and Effect alter their boundaries. State ex rel. Sack- 
The constitution recognizes the power of ett v. Thomas, 25 M 226, 240, 64 P 503; 
the legislature to create new counties, to State ex rel. Geiger v. Long, 43 M 401, 
change those already established, and to 409, 117 P 104. 
See. 5. The senatorial districts of the state shall be constituted and num- 
bered as follows: 
The county of Beaverhead shall constitute the first district, and be en- 
titled to one senator. | 
The county of Madison shall constitute the second district, and be en- 
titled to one senator. 
~The county of Gallatin shall constitute the third district, and be entitled 


to one senator. 
The county of Jefferson shall constitute the fourth district, and be en- 


titled to one senator. 
The county of Deer Lodge shall constitute the fifth district, and be en- 


titled to one senator. 
The county of Missoula shall constitute the sixth district, and be entitled 


to one senator. 
The county of Lewis and Clark shall constitute the seventh district, and 


be entitled to one senator. 
The county of Choteau shall constitute the eighth district, and be en- 


titled to one senator. 
The county of Meagher shall constitute the ninth district, and be en- 


titled to one senator. 
The county of Silver Bow shall constitute the tenth district, and be en- 


titled to one senator. 
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The county of Custer shall constitute the eleventh district, and be en- 
titled to one senator. 

The county of Yellowstone shall constitute the twelfth district, and be 
entitled to one senator. 

The county of Dawson shall constitute the thirteenth district, and be en- 
titled to one senator. 

The county of Fergus shall constitute the fourteenth district, and be en- 
titled to one senator. 

The county of Park shall constitute the fifteenth district, ne be entitled 
to one senator. 

The county of Cascade shall constitute the sixteenth district, and be en- 
titled to one senator. 


References 
State ex rel. Corry v. Cooney et al., 70 M 355, 369, 225 P 1007. 


Sec. 6. Until an apportionment of representatives be made in accord- 
ance with the provisions of this article, they shall be divided among the sev- 
eral counties of the state in the following manner: 


The county of Beaverhead shall have two (2). 

The county of Madison shall have two (2) 

The county of Gallatin shall have two (2). 

The county of Jefferson shall have three (3). 

The county of Deer Lodge shall have seven (7). 

The county of Missoula shall have five (5). 

The county of Lewis and Clark shall have eight (8). 

The county of Choteau shall have two (2). 

The county of Meagher shall have two (2). 

The county of Silver Bow shail have ten (10). 

The county of Custer shall have two (2). 

The county of Yellowstone shall have one (1). 

The county of Fergus shall have two (2). 

The county of Park shall have two (2). 

The county of Cascade shall have two (2). 

The counties of Dawson and Cascade shall have one (1) jointly. 
The counties of Deer Lodge and Beaverhead shall have one (1) jointly. 
The counties of Jefferson and Gallatin shall have one (1) jointly. 
References 

State ex rel. Corry v. Cooney et al., 70 M 355, 369, 225 P 1007. 


ARTICLE VII 
EXECUTIVE DEPARTMENT 

Section 1. The executive department shall consist of a governor, lieu- 
tenant-governor, Secretary of state, attorney general, state treasurer, state 
auditor and superintendent of public instruction, each of whom shall hold 
his office for four years, or until his successor is elected and qualified, be- 
ginning on the first Monday of January next succeeding his election, except 
that the terms of office of those who are elected at the first election, shall 
begin when the state shall be admitted into the Union, and shall end on the 
first Monday of January, A. D. 1893. The officers of the executive depart- 
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ment, excepting the lieutenant-governor, shall during their terms of office 
reside at the seat of government, where they shall keep the public records, 


books and papers. 


constitution and by the laws of the state. 


They shall perform such duties as are prescribed in this 


The state treasurer shall not be 


eligible to his office for the succeeding term. 


Attorney General—Duties and Powers of 

The attorney general is required by this 
section to perform such duties as are 
prescribed in the constitution and laws of 
the state. Inasmuch, however, as there 
appear to be by the constitution no pow- 
ers or duties specifically delegated to that 
officer whereby he is clothed with super- 
visory powers over other or inferior legal 
officers of the state, or any subordinate 
government therein, or directing him to 
assist such other and inferior officers in 
the performance of their duties, the laws 
must be consulted to ascertain what, if 
any, such duties are prescribed, and what 
are the extent and limitations of his offi- 
cial authority. State ex rel. Nolan v. Dis- 
trict Court, 22 M 25, 27, 55 P 916. 

The office of the attorney general, as 
it existed in England under the common 
law, was adopted as a part of the govern- 
mental machinery of this state, and in the 
absence of express restrictions, the com- 
mon-law duties of that officer attach 
themselves to the office, in so far as they 
are applicable and in harmony with our 
system of government. State ex rel. Ford 
v. Young, 54 M 401, 403, 170 P 947. 

Id. The authority of the attorney gen- 
eral conferred by the constitution, the 
statutes, and the common law, to institute 
and prosecute, in the name of the state, 
proceedings to abate, as nuisances, build- 
ings used as common brothels or bawdy- 
houses, was not abridged by the provision 
of chapter 95, laws of 1917 (11123 et seq.), 
under which the county attorney must, 


See. 2. 


or any citizen of the county may, main- 
tain a like action, the purpose of such 
provision being to supplement, and not to 
supersede, existing statutes. 


Auditor—Duties and Powers of 

The fact that the state auditor is a 
member of the industrial accident board 
does not render the workmen’s compensa- 
tion act unconstitutional on the ground 
that he thus holds two offices, since the 
only limitation upon the legislature in im- 
posing duties upon that officer, under sec- 
tion 1 of article IV of the constitution, 
prohibits the imposition of duties apper- 
taining to the legislative or judiciary— 
not the executive—departments of govern- 
ment. Shea v. North Butte Min. Co., 55 
M 522, 538, 179 P 499. 


Term of Office 

This section regulates the terms of state 
executive officers. State ex rel. Jones v. 
Foster, 39 M 583, 590, 104 P 860. 

The word ‘‘term,’’ referring to the 
terms of office of governor and lieutenant- 
governor fixed at four years by this sec- 
tion of the constitution, applies to the of- 
fice and not to the person holding it. State 
ex rel. Lamey v. Mitchell, 97 M 252, 256 
et seq., 34 P 2d 369. 

References 

Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 374, 23 P 740; State 
ex rel. Chenoweth v. Acton, 31 M 37, 42, 
77 P 299; State ex rel. Quintin v. Edwards, 
38 M 250, 264, 99 P 940; State v. State 
Board of Examiners, 74 M 1, 8, 238 P 316. 


The officers provided for in section 1 of this article, shall be 


elected by the qualified electors of the state at the time and place of voting 
for members of the legislative assembly, and the persons respectively, having 
the highest number of votes for the office voted for shall be elected; but if 
two or more shall have an equal and the highest number of votes for any 
one of said offices, the two houses of the legislative assembly, at its next 
regular session, shall forthwith by joint ballot, elect one of such persons for 
said office. The returns of election for the officers named in section 1 shall 
be made in such manner as may be prescribed by law, and all contested elec- 
tions of the same, other than provided for in this section, shall be determined 
as may be prescribed by law. i 


References 
Cited or applied in State ex rel. Chenoweth v. Acton, 31 M 37, 42, 77 P 299. 


Sec. 3. No person shall be eligible to the office of governor, lieutenant- 
governor, or superintendent of public instruction, unless he shall have at- 
tained the age of thirty years at the time of his election, nor to the office of 
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secretary of state, state auditor, or state treasurer, unless he shall have at- 
tained the age of twenty-five years, nor to the office of attorney general un- 
less he shall have attained the age of thirty years, and have been admitted 
to practice in the supreme court of the state, or territory of Montana, and 
be in good standing at the time of his election. In addition to the qualifica- 
tions above prescribed, each of the officers named shall be a citizen of the 
United States, and have resided within the state or territory two years next 
preceding his election. 


See. 4. Until otherwise provided by law, the governor, secretary of state, 
stete auditor, treasurer, attorney general and superintendent of public in- 
struction, shall quarterly, as due, during their continuance in office, receive 
for their services compensation, which is fixed as follows: 


Governor, five thousand dollars per annum; 

Secretary of state, three thousand dollars per annum; 

Attorney general, three thousand dollars per annum; 

State treasurer, three thousand dollars per annum; 

State auditor, three thousand dollars per annum; 

Superintendent of public instruction, two thousand five hundred dollars 
per annum. 


The lieutenant-governor shall receive the same per diem as may be pre- 
scribed by law for the speaker of the legislative assembly, to be allowed only 
during the sessions of the legislative assembly. 


The compensation enumerated shall be in full for all services by said 
officers respectively rendered in any official capacity or employment what- 
ever during their respective terms of office, and the salary of no official shall 
be increased during his term of office. No officer named in this section shall 
receive, for the performance of any official duty, any fee for his own use, 
but all fees fixed by law for the performance by any officer of any official 
duty, shall be collected in advance, and deposited with the state treasurer 
quarterly to the credit of the state. No officer mentioned in this section 
shall be eligible to, or hold any other public office, except member of the 
state board of education during his term of office. 


Operation and Effect 

This section embodies an express restric- 
tion upon the powers of the legislative as- 
sembly. Lloyd v. Silver Bow County, 11 M 


whether he serves or not, provided he has. 
title to the office. Peterson v. City of 
Butte, 44 M 401, 409, 120 P 483. 


References 


408, 413, 28 P 453. 


The language used in the first paragraph 
of this section, ‘‘shall quarterly, as due, 
during their continuance in office, receive 
for their services,’’ ete., appears to indi- 
cate that the officer may claim his salary 


See. 5. 


Cited or applied in State ex rel. Rotwitt 
v. Hickman, 9 M 370, 373, 23 P 740; State 
ex rel. Jackson v. Porter, 57 M 343, 188 P 
375; Poorman vy. State Board of Equaliza- 
tion, 99 M 543, 45 P 2d 307. 


The supreme executive power of the state shall be vested in the 


governor, who shall see that the laws are faithfully executed. 


Operation and Effect 


The power of the governor over legisla- 
tion by the exercise of the veto can only 
be exercised when clearly authorized by 
specific provision of the constitution; it is 
distinctly a negative and not a creative 
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legislative power. Mills v. Porter et al.,. 
69 M 325, 330, 222 P 428. 

References 

Cited or applied in In re McDonald, 49 
M 454, 460, 143 P 947; Herlihy v. Dono- 
hue, 52 M 601, 609, 161 P 164. 
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Sec. 6. The governor shall be commander-in-chief of the militia forces 
of the state, except when these forces are in the actual service of the United 
States, and shall have power to call out any part or the whole of said forces 
to aid in the execution of the laws, to suppress insurrection or to repel in- 
vasion. 


Operation and Effect 
The constitution and laws of the state 
are the charters of the governor’s powers, 


and in them he must find the authority 
for his official acts. Herlihy v. Donohue, 
52 M 601, 609, 161 P 164. 


See. 7. The governor shall nominate, and by and with the consent of the 
senate, appoint all officers whose offices are established by this constitution, 
or which may be created by law, and whose appointment or election is not 
otherwise provided for. If during a recess of the senate a vacancy occur in 
any such office, the governor shall appoint some fit person to discharge the 
duties thereof until the next meeting of the senate, when he shall nominate 
some person to fill such office. If the office of secretary of state, state 
auditor, state treasurer, attorney-general or superintendent of public in- 
struction shall be vacated by death, resignation or otherwise, it shall be the 
duty of the governor to fill the same by appointment, and the appointee shall 


hold his office until his successor shall be elected and qualified. 


Operation and Effect 

The power to appoint or delegate the 
appointing power is reserved to the people, 
acting through the legislature, in every 1n- 
stance, excepting those enumerated in the 
constitution. Bounty inspectors are not 
officers whose appointment is ‘‘ otherwise 
provided for’’ in this section, and the leg- 
islature had the power, by the act of March 
6, 1903, to delegate the selection of three 
stockgrowers in each county to appoint 
bounty inspectors to the district judges. 
In re Terrett, 34 M 325, 333, 86 P 266. 

There is no limit to the term of officers 
whose offices are established by the consti- 
tution or which may be created by law, ex- 
cept as provided in the various portions of 
the constitution which deal with particular 
officers.- State ex rel. Quintin v. Edwards, 
38 M 250, 264, 99 P 940. 

As soon as a vacancy occurs, the appoint- 
ing power may act, but since the constitu- 
tion does not distinguish vacancies into 
different classes on account of the exi- 
gencies which occasion them, the term for 
which the appointment holds good is gov- 
erned by the limitations upon the appoint- 
ing power therein prescribed. State ex rel: 


See. 8. 


shall be appointed by the governor and confirmed by the senate. 


Patterson v. Lentz, 50 M 322, 336, 146 P 
962. 

Held, that, in effect, there is no differ- 
ence between the general provision of the 
constitution (this section) that the gov- 
ernor shall nominate and ‘‘by and with the 
consent of the senate’’ appoint all consti- 
tutional appointive officers, the provision 
authorizing the creation of the department 
of agriculture, labor and industry (see. 1, 
art. XVIII) declaring that a commissioner 
shall be appointed by the governor ‘‘sub- 
ject to the confirmation of the senate,’’ 
and the provision of the act creating the 
department (sec. 3555), and that the com- 
missioner shall ‘‘be appointed by the gov- 
ernor, by and with the consent of the sen- 
ate’’;- but that, if there be a difference, 
the constitution must prevail over the dec- 
laration of the legislature, and, as between 
the two constituional provisions, the special 
(sec. 1, art. XVIII) controls the general 
one (sec. 7, art. VII). State ex rel. Nagle 


_v. Stafford et al., 97 M 275, 288, 291, 34 


P 2d 372. 

References 

Cited in State ex rel. McGowan v. Sedg- 
wick, 46 M 187, 189, 127 P 94. 


The legislative assembly shall provide for a state examiner, who 


His duty 


shall be to examine the accounts of state treasurer, supreme court clerks, dis- 
trict court clerks, and all county treasurers and treasurers of such other 
public institutions as may be prescribed by law, and shall perform such other 
duties as the legislative assembly may prescribe. He shall report at least 
once a year and oftener if required to such officers as may be designated by 
the legislative assembly. His compensation shall be fixed by law. 
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ex rel. Quintin v. Edwards, 38 M 250, 
264, 99 P 940; State v. District Court et 
al., 75 M 567, 572, 244 P 489. 


References 
Cited or applied in Lloyd v. Silver Bow 
county, 11 M 408, 415, 28 P 453; in State 


Sec. 9. The governor shall have the power to grant pardons, absolute 
or conditional, and to remit fines and forfeitures, and to grant commutation 
of punishments and respites after conviction and judgment for any offenses 
committed against the criminal laws of the state: provided, however, that 
before granting pardons, remitting fines and forfeitures, or commuting pun- 
ishments, the action of the governor concerning the same shall be approved 
by a board, or a majority thereof, composed of the secretary of state, attor- 
ney general and state auditor, who shall be known as the board of pardons. 
The legislative assembly shall by law prescribe the sessions of said board, 
and regulate the proceedings thereof. Put no fine or forfeiture shall be 
remitted, and no commutation or pardon granted, except upon the approval 
of a majority of said board after a full hearing in open session and until 
notice of the time and place of such hearing, and of the relief sought, shall 
have been given by publication in some newspaper of general circulation 
in the county where the crime was committed, at least once a week for two 
weeks. The proceedings and decisions of the board shall be reduced to writ- 
ing, and with their reasons for their action in each case, and the dissent of 
any member who may disagree, signed by them and filed, with all papers 
used upon the hearing, in the office of the secretary of state. The governor 
shall communicate to the legislative assembly, at each regular session, each 
ease of remission of fine or forfeiture, reprieve, commutation or pardon 
eranted since the last previous report, stating the name of the convict, the 
erime of which he was convicted, the sentence and its date, and the date of 
remission, commutation, pardon or reprieve, with the reasons for granting 
the same and the objections, if any, of any member of the board made thereto. 


Operation and Effect 

In the exercise of the pardoning power, 
the governor is authorized to impose con- 
ditions without restriction, so long as they 
are not illegal, immoral, or impossible of 
performance. In re Sutton, 50 M 88, 93, 
145 P 6. 


Held, on certiorari, that the power given 
the district court by section 12031, R. C. 
M. 1921, to reduce the extent of punish- 
ment fixed by the jury in a criminal prose- 
cution, must be exercised prior to or at the 
time judgment is pronounced, and that 
therefore an order reducing a fine and jail 
sentence after the judgment had been in 
process of execution for a number of days 


was void as in excess of jurisdiction, and 
an encroachment upon the pardoning power 
reposed by the constitution in the governor 
and the state pardoning board. State ex 
rel. Reid v. District Court, 68 M 309, 312, 
218 P 558. 


Held, that the suspended sentence law 
as construed in this case to the effect that 
the district court may order a sentence 
suspended after entry of judgment does 
not infringe the pardoning power confided 
by section 9, article VII of the constitution, 
to the governor with the approval of the 
board of pardons. State ex rel. Bottomly 
v. District Court, 73 M 541, 546, 237 P 525. 


Sec. 10. The governor may require information in writing from the 


officers of the executive department upon any subject relating to the duties 
of their respective offices, which information shall be given upon oath when- 
ever so required; he may also require information in writing, at any time, 
under oath, from all officers and managers of state institutions, upon any 
subject relating to the condition, management and expenses of their respec- 
tive offices and institutions, and may, at any time he deems it necessary, 
appoint a committee to investigate and report to him upon the condition of 
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any executive office or state institution. The governor shall at the beginning 
of each session, and from time to time, by message, give to the legislative 
assembly information of the condition of the state, and shall recommend such 
measures as he shall deem expedient. He shall also send to the legislative 
assembly a statement with vouchers of the expenditures of all moneys ‘be- 
longing to the state and paid out by him. He shall also at the beginning of 
each session present estimates of the amount of money required to be raised 
by taxation for all purposes of the state. 


Operation and Effect 
The utmost extent of the governor’s 
authority, so far as constructive legislative 


work is concerned, is to recommend such 
] 


Sec. 11. He may on extraordinary occasions convene the legislative as- 
sembly by proclamation, stating the purposes for which it is convened, but 
when so convened, it shall have no power to legislate on any subjects other 
than those specified in the proclamation, or which may be recommended by 
the governor, but may provide for the expenses of the session and other mat- 
ters incidental thereto. He may also by proclamation convene the senate in 


measures as he shall deem expedient. State 
ex rel. Anaconda C. M. Co. v. Clancy, 30 
M 529, 535, 77 P 312. 


extraordinary session for the transaction of executive business. 


Extraordinary Sessions—Powers of Leg- 
islature 

When convened in extraordinary session, 
the power of the legislature is as absolute 
as when convened in regular session, ex- 
cept that it is then limited to enacting 
laws affecting those subjects only that are 
enumerated in the governor’s call, or in 
his message. In order to determine wheth- 
er legislation passed at an extraordinary 
session of the legislature is germane to the 
subject specified in the proclamation, it 
is incumbent on the court to examine the 
proclamation as a whole, giving to the 
language used its ordinary meaning, and a 
rule of liberal interpretation should be ap- 
plied, to the end that the legislation be 
operative. State ex rel. Anaconda C. M. 
Co. v. Clancy, 30 M 529, 535, 77 P 312.. 

Where a proclamation of the governor 
convened the legislature in extra ses- 
sion, for the purpose of enacting general 
legislation by which the bias and prejudice 
of district judges should be made a dis- 
qualification of such judges to try any case 
that may come before them, as well as 
legislation making suitable provision for 
the trial of such case or cases in such 
event, and the legislature met and passed 
the act of December 10, 1903, amending 
section 180 of the code of civil procedure 
of 1895, so as to provide that, on the filing 


of an affidavit of prejudice against a dis-: 


trict judge, he should no longer act, and 
also amending section 615 of the same 
code, so as to provide that in such ease, 
if a qualified judge should be called to 
try the cause within thirty days after such 
disqualification, no change of venue there- 
for should be had, such legislation was 
germane to the governor’s call, as required 


>. 


by this section of the constitution. State 
ex rel, Anaconda C. M. Co. v. Clancy, 30 
NIP O29, 5360/77" P3812, 


Although, for ordinary purposes, the 
legislature may convene only once in ev- 
ery two years, the governor may call it 
into extra session at other times for extra- 
ordinary purposes. State ex rel. Bennett v. 
State Board of Examiners, 40 M 59, 62, 
104 P 1055. 


If legislation passed at a special session 
of the legislature is upon a subject em- 
bodied in the governor’s proclamation, it 
does not come within the inhibition of 
section 11 of article VII of the constitu- 
tion. Sweeney v. City of Butte, 64 M 230, 
237 et seq., 208 P 943. 


Id. Held, that chapter 11, extraordinary 
session laws of 1919, providing that actions 
by police officers for the recovery of sal- 
aries must be commenced within six months 
after the cause of action shall have ac- 
crued, ete., is not open to the objection 
that it did not come within the purview 
of the governor’s proclamation calling the 
session, his reference therein to certain 
conditions prevailing in the ‘‘department 
of police’? in a named city covering the 
subject of the legislation. 


Under the rule that a subject submitted 
to the legislative assembly by special mes- 
sage while in extraordinary session is be- 
fore it for consideration to the same ex- 
tent as if specifically mentioned in the 
governor’s proclamation calling it, held 
that chapter 9, laws of extraordinary ses- 
sion of 1921, relating to the suppression of 
illegal traffic in intoxicating liquor, is not 
invalid as in contravention of section 11, 
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article VII of the state constitution. State 
v. Dishman, 64 M 530, 210 P 604. 

Legislation incidental or germane to the 
subjects expressed in the governor’s proc- 
lamation calling the legislature into special 
session, must be upheld as within his call, 
and the proclamation must be liberally 
construed, to the end that the legislation 
enacted pursuant thereto become operative. 
Pierson v. Hendricksen, et al., 98 M 244, 
248, 38 P 2d 991. 

Id. Where the governor, after calling 
the legislature into special session, by spe- 
cial message makes an additional recom- 
mendation, such message must be consid- 
ered, as regards the scope of the authority 
of the assembly, as if the matter had been 
specifically mentioned in the original eall. 

Id. Recommendation by the governor 
made in a special message to the legisla- 
ture convening in special session, that the 
assembly consider a particular bill is not 
binding upon that body, but advisory only. 
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Id. Chapter 47, laws of extraordinary 
session 1933-34 (sections 1301.1-1301.6), an 
act to provide emergency relief by the 
creation of high school districts, authoriz- 
ing the borrowing of money for the con- 
struction of buildings, etc., held not invalid 
as not authorized by the governor’s proc- 
lamation calling the legislature into special 
session, where by special message he rec- 
ommended consideration of the general sub- 
ject of consolidating school districts, since 
the effect of such consolidation would be 
the creation of new districts, with result- 
ant accomplishment of the main purpose 
of the call: aiding in the federal public 
works program, and thus to a certain éx- 
tent reducing unemployment and relieving 
distress. 


References 

Cited or applied in State ex rel. Boston 
& M. Co. v. Claney, 30 M 193, 201, 76 P 10; 
State ex rel. Bonner v. Dixon et al., 59 M 
58, 80, 195 P 841. 


See. 12. Every bill passed by the legislative assembly shall, before it 


becomes a law, be presented to the governor. 


If he approve, he shall sign it, 


and thereupon it shall become a law; but if he do not approve, he shall 
return it with his objections to the house in which it originated, which house 
shall enter the objections at large upon its journal and proceed to reconsider 
the bill. If then two-thirds of the members present agree to pass the same, 
it shall be sent, together with the objections, to the other house, by which it 
shall likewise be reconsidered, and if approved by two-thirds of the members 
present in that house it shall become a law notwithstanding the objections of 
the governor. In all such cases the vote of each house shall be determined 
by yeas and nays, to be entered on the journal. If any bill shall not be re- 
turned by the governor within five days (Sunday excepted) after it shall 
have been presented to him, the same shall be a law, in like manner as if he 
had signed it, unless the legislative assembly shall by their adjournment 
prevent its return, in which case it shall not become a law without the ap- 
proval of the governor. No bill shall become a law after the final adjourn- 
ment of the legislative assembly, unless approved by the governor within 
fifteen days after such adjournment. In case the governor shall fail to 
approve of any bill after the final adjournment of the legislative assembly 
it shall be filed, with his objections, in the office of the secretary of state. 
Operation and Effect in contained. Evers vy. Hudson, 36 M 135, 


The act of 1907, page 50, relating to the 
establishment of county free high schools, 
provides that it ‘‘shall take effect and be 
in full force from and after its passage 
and approval by the governor.’’ It was 
never expressly approved by the governor, 
but became a law pursuant to this section. 
The provision of the section, that if any 


bill be not returned by the governor with- - 


in five days after presentment to him, 
it shall be a law, in like manner as if he 
had signed it, being binding upon the leg- 
islature, the act in question became a law 
notwithstanding the above provision there- 
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153, 92 P 462. 


A measure having been passed on the 
last day of a legislative session, and not 
acted upon by the executive until after 
final adjournment, would require the gov- 
ernor’s signature to make it operative. 
State ex rel. Hay v. Hindson, 40 M 353, 
357, 106 P 362. 


Chapter 56, laws of 1917, creating Car- 


ter county, became a law without the ap- 


proval of the governor, pursuant to this 
section. State ex rel. Ford v. Schofield, 53 
M 502, 508, 165 P 594. 


e 
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Since under section 12, article VII of 
the constitution, no bill shall become a law 
after adjournment of the legislative as- 
sembly unless approved by the governor, 
where, instead of approving or disapprov- 
ing a general appropriation bill as a whole, 
or approving some of the items therein and 
disapproving others, he scaled certain items 
and approved them as scaled, which he was 
without power to do, his action was neith- 
er an approval nor a disapproval, resulting 
in no appropriations as to such items. Veto 
Case, 69 M 325, 331, 332, 222 P 428. 


See. 13. 


VII, 12, 15 


Since the governor in the approval of 
laws is a component part of the legislature 
and no bill can become a law (with certain 
exceptions) without his approval, his ap- 
proval fixes the time when it becomes a 
law, the order in which bills are passed in 


the two houses being immaterial. State v. 
State Board of Examiners, 74 M 1, 14, 
238 P 316. 

References 


Cited or Been in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 446; 
State ex rel. Esgar v. District Court, 56 
M 464, 470, 185 P 157. 


The governor shall have power to disapprove of any item or 


items of any bill making appropriations of money, embracing distinct items, 
and the part or parts approved shall become a law, and the item or items 
disapproved shall be void, unless enacted in the manner following: If the 
legislative assembly be in session he shall within five days transmit to the 
house in which the bill originated, a copy of the item or items thereof dis- 
approved, together with his objections thereto, and the items objected to 
shall be separately reconsidered, and each item shall then take the same 
course as is prescribed for the passage of bills over the executive veto. 


Operation and Effect 


Under section 13, article VII, of the con- 
stitution, empowering the governor ‘‘to 
disapprove of any item or items of any 
bill making appropriations of money, em- 
bracing distinct items,’’ he may not scale 
any particular item or items by deducting 
a certain per cent of the amount appropri- 
ated by the legislature in a bill which be- 


See. 14. 


cause of adjournment could not be returned 
to it for further action, since by so doing 
he would be exercising creative legislative 
power and usurping the function of the 
legislative assembly. Mills v. Porter et al., 
Veto Case, 69 M 325, 327, 332, 222 P 428. 

References 

State ex rel. Bonner v. Dixon et al., 59 
M 58, 77, 195 P 841. 


In case of the failure to qualify, the impeachment or conviction 


of felony or infamous crime of the governor, or his death, removal from 
office, resignation, absence from the state, or inability to discharge the pow- 
ers and duties of his office, the powers, Panties and emoluments of the of- 
fice, for the residue of the term, or until the disability shall cease, shall de- 


volve upon the lieutenant-governor. 


Operation and Effect 

The only instance in the constitution in 
which authority is given to one called 
upon to fill vacancy to hold for the resi- 
due of the term is in case of a vacancy in 
the office of governor, and in that in- 
stance the lieutenant-governor becomes 
governor by right of succession, and not 
of appointment. State ex rel. McGowan v. 
Sedgwick, 46 M 187, 189, 190, 127 P 94. 

There can be no vacancy in an office 
where there is a person clothed with au- 
thority to perform its duties; hence, when 


See. 15. 


the governor resigns there is no vacancy 
in the office in the sense that there is no 
one left with power to discharge the duties. 
imposed upon the governor, since, under 
this section, of the constitution, the pow- 
ers, duties and emoluments of the office 
are immediately transferred to the lieu- 
tenant-governor, who must discharge the. 
duties of the office for the residue of the- 
term for which the governor was elected; 
he, as ieutenant-governor then acts as gov- 
ernor. State ex rel Lamey v. Mitchell, 97 
M 252, 256 et seq., 34 P 2d 369. 


The lieutenant-governor shall be president of the senate, but 


shall vote only when the senate is equally divided. In case of the absence or 
disqualification of the lieutenant-governor, from any cause which applies to. 
the governor, or when he shall hold the office of governor, then the president. 
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pro tempore of the senate shall perform the duties of the lieutenant-governor 
until the vacancy is filled or the disability removed. 


Operation and Effect 

Contention that a holding that upon the 
resignation of the governor, the lieutenant- 
governor, as such, assumes the powers and 


tion of the constitution, when the duties 
of governor devolve upon him, the presi- 
dent pro tempore of the senate must per- 
form the duties of the lieutenant-governor. 


duties of the governor as acting governor, 
would result in his holding two offices, 
held not maintainable, since under this sec- 


See. 16. In ease of the failure to qualify in his office, death, resignation, 
absence from the state, impeachment, conviction of felony or infamous crime, 
or disqualification from any cause, of both the governor and the lieutenant- 
rovernor, the duties of the governor shall devolve upon the president pro 
tempore of the senate until such disqualification of either the governor or 
lieutenant-governor be removed, or the vacancy filled, and if the president 
pro tempore of the senate, for any of the above-named causes, shall become 
incapable of performing the duties of governor, the same shall devolve upon 
the speaker of the house. 


State ex rel. Lamey v. Mitchell, 97 M 252, 
258, 34 P 2d 369. 


See. 17. The first legislative assembly shall provide a seal for the state, 
which shall be kept by the secretary of state and used by him officially, and 
known as the great seal of the state of Montana. 


Sec. 18. All grants and commissions shall be in the name and by the 
authority of the state of Montana, sealed with the great seal of the state, 
signed by the governor, and countersigned by the secretary of state. 


Operation and Effect the part of the secretary of state. The re- 


Where the commission of the state land 
agent was signed by the governor, but the 
secretary of state refused to counter- 
sign it and seal it with the great seal, as 
required by this section, the appointment 


fusal of the latter official to do the acts 
enjoined upon him cannot affect the val- 
idity of the appointment, or destroy the 
efficacy of the governor’s acts. State ex 
rel. Neill v. Page, 20 M 238, 248, 50 P 719. 


was legal notwithstanding such refusal on 


Sec. 19. An account shall be kept by the officers of the executive de- 
partment, and of all public institutions of the state of all moneys received 
by them, severally from all sources, and for every service performed, and 
of all moneys disbursed by them severally, and a semi-annual report thereof 
shall be made to the governor, under oath; they shall also, at least twenty 
days preceding each regular session of the legislative assembly, make full 
and complete reports of their official transactions to the governor, who shall 
transmit the same to the legislative assembly. 


Sec. 20. The governor, secretary of state and attorney general shall 
constitute a board of state prison commissioners, which board shall have such 
supervision of all matters connected with the state prisons as may be pre- 
scribed by law. They shall constitute a board of examiners, with power to 
examine all claims against the state, except salaries or compensation of 
officers fixed by law, and perform such other duties as may be prescribed 
by law. And no claim against the state, except for salaries and compensa- 
tion of officers fixed by law, shall be passed upon by the legislative assem- 
bly without first having been considered and acted upon by said board. The 
legislative assembly may provide for the temporary suspension of the state 
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VII, 20; VII, 1 


treasurer by the governor, when the board of examiners deem such action 
necessary for the protection of the moneys of the state. | 


Claims Which Need Not Be Passed on 
by the Board of Examiners 

The compensation of members of the 
legislative assembly is fixed by the con- 
stitution, and is not a claim against the 
state which must be considered and acted 
upon by the state board of examiners. 
State ex rel. Thompson v. Kenney, 9 M 
223, 242, 23 P 733. 

Where the compensation of a state of- 
ficer is fixed by law, the claim for his 
services and mileage cannot be passed upon 
by the state board of examiners. State ex 
rel. Bickford v. Cook, 17 M 529, 43 P 928. 

The board of examiners have no control 
over the funds realized from the sale of 
bonds for the erection of buildings at the 
state university, and the state treasurer is 
required to pay any warrants properly 
drawn against that fund without requiring 
action on a claim therefor by the state 
board of examiners. State v. Collins, 21 
M 448, 53 P 1114. 

The funds and income derived from the 
grant by act of congress of certain lands 
for the state agricultural college are trust 
funds, disbursed through the agency of the 
state, and are not subject to the provisions 
of this section relative to the auditing of 
claims by the state board of examiners. 
State ex rel. Koch v. Barret, 26 M 62, 68, 
66 P 504. 


Operation and Effect 

This section, empowering the governor, 
secretary of state, and attorney general a 
board of examiners, cannot be regarded as 
one of the exceptions contemplated by the 
constitution, in providing against the in- 
vasion of one department of government 
by another, so as to allow this board to 
interfere with the supreme court in regard 
to the appointment, etc., of a stenographer 
for the court. State ex rel. Schneider v. 
Cunningham, 39 M 165, 167, 101 P 962. 

Id. This section applies to unliquidated 
claims, and not to those the amounts of 
which have been fixed specifically by con- 
tract or by any department of the state 
government having authority to fix them. 

Scope of Powers of Board of Exam- 
iners 

After the state board of examiners has 
examined, adjusted and approved a claim 


against the state its functions are ended 
and it is without power to determine the 
legal question of title to the warrant is- 
sued thereupon in a dispute between con- 
flicting claimants thereto. Porter v. Hart- 
ley et al., 67 M 244, 251, 216 P 344. 


When the state board of examiners has 
exercised the powers conferred upon it by 
the constitution and state statutes, its 
functions are ended; and where the legis- 
lature has made an appropriation which in 
its judgment it deems necessary for the 
support and maintenance of a state institu- 
tion for any fiscal year and in doing so 
has kept within constitutional restrictions, 
the board is without power arbitrarily to 
reduce the amount so appropriated, since 
such a course would constitute a usurpation 
of legislative function by the executive 
department of the state government. State 
ex rel. Jones v. Erickson, 75 M 429, 457, 
244 P 287, 


House bill No. 398, laws of 1925, page 
416, referring the matter of the claim 
against the state for personal injuries sus- 
tained through the negligence of its agent 
to the state board of examiners, for ad- 
justment, held not to transgress the pro- 
vision of section 20, article VII of the con- 
stitution, that no claim against the state 
shall be passed upon by the legislative 
assembly unless first considered by said 
board. Mills v. Stewart, 76 M 429, 437, 
247 P 332. 


While the public service commission 
may, under the provision of chapter 109, 
laws of 1927, authorize the expenditures of 
moneys from the state gasoline inspection 
fund, the right to direct payment of claims 
against it rests with the state board of 
examiners, which may order payment with- 
out the approval of the commission or over 
its protest. State v. Brannon et al., 86 M 
200, 217, 283 P 202. 


References 


Cited or applied in State ex rel. Jour- 
nal Pub. Co. v. Kenney, 10 M 488, 495, 26 
P 383; State ex rel. Palmer v. Hickman, 
11 M 541, 553, 29 P 92; State v. State 
Board of Examiners, 59 M 557, 558, 197 
P 988. 


ARTICLE VIII 
JUDICIAL DEPARTMENTS 


Section 1. 


The judicial power of the state shall be vested in the senate 


sitting as a court of impeachment, in a supreme court, district courts, justices: 
of the peace, and such other inferior courts as the legislative assembly may 
establish in any incorporated city or town. 
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Distinction Between Court and Judge 

There is a well-defined distinction be- 
tween a particular district court and the 
judges of that court, but the authority of 
the justice of the peace and of the jus- 
tice of the peace court, so far as judicial 
matters are concerned, is identical. State 
ex rel. Grissom v. Justice Court, 31 M 258, 
261, 78 P 498. 


District Courts 

The district courts of this state are dis- 
tinct entities, and the transfer of a cause 
from one district to another would amount 
to a change of venue. State ex rel. Boston 
& M. Co. v. Clancy, 30 M 193, 199, 76 P 10. 


‘*Judicial Officers’’ 

A state senator is a member of the leg- 
islative department, though the senate, 
when sitting as a court of impeachment, 
is a court exercising judicial functions, 
with power to judge the law and the evi- 
dence, and the term ‘‘judicial officers,’’ 
as used in chapter 113, laws of 1909, re- 
quiring nominations for judicial offices to 
be made by petition only, as provided by 
section 524, revised codes of 1907, does 
not include a senator, the term ‘‘ judicial 
officers’’ being limited to judges of the 
supreme and district courts, justices of 
the peace, and judges of other inferior 
courts. State ex rel. Haviland v. Beadle, 
42 M 174, 179,111 P 720. 

**Judicial Power’’ 

‘“Judicial power,’’ within the meaning 
of this section, is the power of a court 
to decide and pronounce a judgment and 
carry it into effect between persons and 
parties who bring a case before it for de- 
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cision. Shea v. North-Butte Min. Co., 55 
M 522, 537, 179 P 499. 

Operation and Effect 

The act of March 6, 1891, conferring on 
clerks of the district courts the power in 
vacation to grant letters of guardianship, 
where no protests or objections are filed 
thereto, cannot be construed to clothe the 
clerk of a district court with authority to 
hear evidence and adjudicate a person 
mentally incompetent to care for himself 
or to manage his property, as such author- 
ity would involve the exercise of judicial 
power, which, under the constitution and 
law of the state, is vested in the judge of 
the district court. In re Kane’s Estate, 
12 M 197, 2038, 29 P 424. 

The statutes (sees. 4024, 7231.1), 
curing defects in the creation of irri- 
gation districts, held not open to con- 
stitutional objections based on the provi- 
sions of section 13, article XV, section 27, 
article III, section 23, article V, and sec- 
tion 1, article VIII, of the state constitu- 
tion, or the fourteenth amendment to the 
constitution of the United States. State v. 
Board of County Commrs., 86 M 595, 285 
P. 932. 

References 

Cited or applied in May v. Northern 
Pacific Ry. Co., 32 M 522, 533, 81 P 328; 
State ex rel. Powers v. Dale, 47 M 227, 
229, 131 P 670; State ex rel. Jacobson v. 
Board of County Commrs., 47 M 531, 535, 
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et al., 86 M 33, 39, 281 P 753; Merchants’ 
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SUPREME COURT 


Sec. 2. 


The supreme court, except as otherwise provided in this constitu- 


tion, shall have appellate jurisdiction only, which shall be co-extensive with 
the state, and shall have a general supervisory control over all inferior courts, 
under such regulations and limitations as may be prescribed by law. 


Appellate Jurisdiction Only 

Except as otherwise provided in the con- 
stitution, the supreme court has appellate 
jurisdiction only. State ex rel. Scharnikow 
v. Hogan, 24 M 379, 381, 62 P 493. 

The supreme court is without power, 
either inherent or constitutionally con- 
ferred, to allow temporary alimony or suit 
money pending an appeal in a divorce ease. 
After an appeal is taken the action is still 
in the district court, the primary forum. 
The allowance of suit money or temporary 
alimony is not within the original jurisdic- 
tion of thc supreme court, nor is it neces- 
sary or proper to the complete exercise of 
its appellate jurisdiction. Bordeaux v. 
Bordeaux, 26 M 533, 535, 69 P 103. See 
Finlen v. Heinze, 27 M 107, 118, 69 P 
829, 70 P 517; Bordeaux v. Bordeaux, 29 
M 478, 482, 75 P 359. 


140 


Contempt proceedings are not, within 
the meaning of the constitution, cases at 
law or in equity which, in the absence of 
legislative action authorizing it, may be re- 
viewed by appeal. State ex rel. Sutton v. 
District Court, 27 M 128, 130, 69 P 988. 

The ordinary appellate power of the 
supreme court is limited to a review of | 
the decision of the lower court, and a 
judgment affirming, modifying, or revers- 
ing such decision, with the strictly ancil- 
lary power to issue, hear, and determine 
such original and remedial writs as may be 
necessary or proper to the complete exer- 
cise of this appellate jurisdiction. In re 
Weston, 28 M 207, 213, 72 P 512. 

The appellate jurisdiction granted the 
supreme court in this section is properly 
invoked by appeal only, or perhaps by 
writ of error, and is confined in its exer- 
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cise to a review of cases which have been 
decided by the district courts. State ex 
rel. City of Helena v. Helena W. W. Co., 
43 M 169, 173, 115 P 200. 


By reason of this section, the legislature 
is without authority to provide that a cause 
appealed to the supreme court under the 
provisions of 2962, shall be tried anew 
upon the record made in the district court 
and before the industrial accident board. 
Willis v. Pilot Butte Min. Co., 58 M 26, 
34, 190 P 124. 

Except as otherwise provided in the con- 
stitution, the supreme court has appellate 
jurisdiction only, which extends to griev- 
ances in esse and not fancied grievances in 
posse. State v. District Court et al., 90 M 
213, 223, 300 P 544. 


Operation and Effect in General 


The grant of appellate jurisdiction to 
the supreme court implies all the instru- 
mentalities necessary to make it effective. 
The provision. of this section, that the 
supreme court ‘‘shall have a general su- 
pervisory control over all inferior courts,’’ 
is a distinct and separate grant of juris- 
diction, independent of any other power 
granted. State ex rel. Whiteside v. District 
Court, 24 M 539, 558, 63 P 395. See State 
ex rel. Shores y. District Court, 27 M 349, 
Boothe byl 59, 

Under this section and sections 3 and 
15 of this article, the supreme court has 
jurisdiction to entertain appeals or writs 


of error only when the statutory require- . 


ments have been complied with. Feather- 
man y. Granite County, 28 M 462, 463, 72 
Paiae te 

The purpose of the body that formulated 
the state constitution was to establish a 
court exclusively one of review, with all 
the auxiliary powers necessary to the ex- 
ercise of this jurisdiction, except in so far 
as it expressly declared otherwise. State 
ex rel. City of Helena v. Helena W. W. 
Co., 48 M 169, 172, 115 P 200. 


Regulations and Limitations Prescribed 
by Law 

Under the last clause of this section, the 
legislature cannot decrease the power 
granted to the supreme court, but has pow- 
er to provide the mode of procedure to 
be employed, by which, and the limitation 
as to time within which the power granted 
should be exercised. State ex rel. White- 
side v. District Court, 24 M 539, 563, 63 
P95, 

The words ‘‘limitations’’ and ‘‘regula- 
tions,’’ as used in this section, means re- 
strictions of power and rules of conduct 
or proceeding. The legislature has no pow- 
er to regulate the physical form of the 
pleadings and instruments to be filed with 
the supreme court, and the acts, approved 
March 9, 1901, providing that transcripts 
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on appeal may be printed or typewritten, 
at the election of appellant, is invalid. 


_Jordan v. Andrus, 26 M 37, 39, 66 P 502. 


The power of limitation given the legis- 
lature does not extend to the right of 
appeal from final judgments, or to the 
power of the court on such appeals, but 
merely to the time when and within which 
appeals may be taken, to matters of pro- 
cedure, and to the extent of relief to 
be granted on appeals from interlocutory 
orders. Finlen vy. Heinze, 27 M 107, 113, 
OOP yond. (OMe tol T: 


Under the provision of this section con- 
ferring appellate jurisdiction on the su- 
preme court ‘‘under such regulations as 
may be prescribed by law,’’ if the legisla- 
ture fails to provide the necessary appel- 
late procedure, the court may adopt rules 
for itself in the place thereof. Finlen v. 
Heinze, 27 M 107, 114, 69 P 829, 70 P 
517. 


The regulations which ‘‘may be _ pre- 
scribed by law,’’ mentioned in this section, 
refer to statutes adopted or to be enacted, 
providing the methods by which appeals 
and proceedings upon writs of error may 
be perfected. Featherman v. Granite Coun- 
ty, 28 M 462, 463, 72 P 972. 


While, under the provisions of this sec- 
tion and section 15 of this article, all the 
decisions of district courts are subject to 
review by the supreme court by some ap- 
propriate procedure, causes may be re- 
moved to it by appeal only under the limi- 
tations and regulations prescribed by sta- 
tute. Pierson v. Daly, 49 M 478, 480, 143 
P 957. 


Supervisory Control—Limit of Time for 
Application for Writ of 

In the absence of provision of law limit- 
ing or fixing the time within which the 
remedy by writ of supervisory control must 
be invoked, the application should be held 
timely as against the objection of laches, 
if made within a reasonable time after 
the action taken by the trial court sought 
to be reviewed; the question whether the 
time was reasonable depending upon the 
facts and circumstances of the particular 
case. State ex rel. Thelen v. District Court, 
93 M 149, 156, 17 P 2d 57. 


Supervisory Control—Scope 

The fact that the constitution gives the 
supreme court supervisory control over in- 
ferior courts does not authorize it to grant 
a writ of prohibition, prohibiting a district 
court from appointing a receiver of a cor- 
poration merely to avert probable injury to 
the applicants for the writ. State ex rel. 
Boston & M. C. C. & S. M. Co. v. District 
Court, 22 M 220, 240, 56 P 219. 

It seems that the supervisory powers of 
the supreme court cannot be rendered of 
no avail by, the failure of the legislature 
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to act, and that said court may, in the 
absence of legislation, establish rules for 
the exercise of its appellate and supervi- 
sory jurisdiction. State ex rel. Whiteside 
vy. District Court, 24 M 539, 563, 63 P 395. 

One of the functions of the ‘supervisory 
power of the supreme court is to control 
the course of litigation in the inferior 
courts, where those courts are proceeding 
within their jurisdiction, but by a mistake 
of law, or wilful disregard of it, are doing 
a gross injustice, and there is no appeal, 
or the remedy by appeal is inadequate. 
State ex rel. Whiteside v. District Court, 
24 M 539, 563, 63 P 395; State ex rel. 
Shores yv. District Court, 27 M 349, 352, 
TIE elo: 

The proper instrument by which the su- 
preme court exercises its power of supervi- 
sory control over inferior courts is the 
‘“supervisory writ,’’ which must be framed 
when the case properly arises. State ex rel. 
Whiteside v. District Court, 24 M 539, 565, 
63 P 395. 

A writ of supervisory control will not 
be granted to command a district court to 
sustain a motion for judgment on the 
pleadings, since the party has a remedy 
if he should finally be defeated in the 
action. State ex rel. Moore vy. District 
Court, 25 M 31, 32, 63 P 686. 

The power of supervisory control is a 
distinct power, and may be exercised to 
control the discretion of an inferior court 
in making an order from which no appeal 
would le, and for which the writs apper- 
taining to the appellate jurisdiction furnish 
no remedy. State ex rel. Anaconda C. M. 
Co. v. District Court, 25 M 504, 522, 65 P 
1020. 

Where defendant sued relators, alleging 
that they were removing ore from certain 
premises the right to which was in defend- 
ant, but the evidence showed that the 
prima facie right was in relators, an order 
granting defendant and his employees the 
right to enter and inspect all of relators’ 
surrounding mines for the period of forty 
days for the purpose of obtaining evi- 
dence, being an order not appealable nor 
subject to control by any of the specified 
writs within the jurisdiction of the su- 
preme court, it was a proper case for the 
supreme court to exercise the power of 
supervisory control over the inferior court 
conferred by this section. State ex rel. 
Anaconda C. M. Co. v. District Court, 25 
M 504, 521, 65 P 1020. See State ex rel. 
Shores v. District Court, 27 M 439, 353, 
THER 159: 

If section 2183, code of civil procedure 
of 1895 (9921), providing that the judg- 
ment in a case of contempt is final and 
conclusive, and there is no appeal, but the 
action of a district court can be reviewed 
on a writ of certiorari by the supreme 
court, is intended to preclude the supreme 
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court from reviewing except by certiorari, 
a judgment of contempt, it violates the 
provision of this section giving the supreme 
court a general supervisory control over all 
inferior courts, under such regulations and 
limitations as may be prescribed by sta- 
tute; a writ of supervisory control being 
the only means by which the question 
whether there is evidence to support a judg- 
ment of contempt can be determined. State 
ex rel. Sutton v. District Court, 27 M 128, 
130, 69 P 988. 


The power of supervisory control is 
lodged in the supreme court sitting as an 
organized judicial body, and such power 
operates only upon inferior courts; it can- 
not extend to or affect any other body or 
any individual or individuals. In re Wes- 
ton, 28 M 207, 215, 72 P 512. 

The supervisory power of the supreme 
court granted by this section was designed 
to control summarily the course of litiga- 
tion in the inferior courts and prevent in- 
justice being done through a mistake of 
law or a wilful disregard of it, where 
there is no appeal from the erroneous ac- 
tion, or where, there being an appeal, the 
relief obtained thereby would be inade- 
quate. State ex rel. City of Helena v. 
Helena W. W. Co., 43 M 169, 173, 115 P 
200. 


The writ of supervisory control runs to 
inferior courts, not litigants or private in- 
dividuals; therefore an answer by a party 
to the action of which the petition for 
the writ arises, in addition to the return 
made by the respondent court, has no 
place in the proceeding. State v. District 
Court, 83 M 511, 520, 273 P 638. 

Under constitutional provision (art. 
VIII, sec. 2), the supreme court has juris- 
diction to issue its supervisory writ to 
prevent a failure of justice where the dis- 
trict court, while acting within jurisdic- 
tion, has committed manifest error and 
gross injustice is threatened by reason of 
action so arbitrary, unlawful and in dis- 
regard of the rights of a litigant as to be 
tyrannical, and no other adequate remedy 
is available to relator. State v. District 
Court et al., 85 M 215, 278 P 122. 

Id. To bring a case within the super- 
visory power of the supreme court under 
the preceding rule, it is not necessary that 
the relator show actual ill will or malice 
on the part of the court toward him in 
order to establish the order or judgment 
complained of as tyrannical, but if there 
is no substantial evidence found in the 
record to support either, the conclusion that 
the action was tyrannical and that, there- 
fore, the court should exercise its power 
to correct the manifest injustice, follows. 

The writ of supervisory control lies to 
prevent a failure of justice through arbi- 
trary and unlawful action by the district 
court when there is no right of appeal or 
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other adequate remedy, and the case is 
exigent. State ex rel. Thelen v. District 
Court, 93 M 149, 156, 17 P 2d 57; State 
ex rel. Finley v. District Court, 99 M 200, 
43 P 2d 682. 

References 

Cited or applied in Raleigh y. District 
Court, 24 M 306, 310, 61 P 129; Emerson 


pee. a: 


P 146; 
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v. MeNair, 28 M 578, 579, 73 P 121; In 
re Estate of Murphy, 57 M 273, 282, 188 
State ex rel. Rankin v. District 
Court, 58 M 276, 289, 191 P 772; Kline v. 
Murray et al., 79 M 530, 535, 257 P 465; 
Ex parte Burns, 83 M 200, 208, 271 P 439; 
Ringling v. Biering et al., 83 M 391, 394, 
272 P 688. 


The appellate jurisdiction of the supreme court shall extend to 


all cases at law and in equity, subject, however, to such limitations and regu- 
lations as may be prescribed by law. Said court shall have power in its dis- 
eretion to issue and to hear and determine writs of habeas corpus, manda- 
mus, quo-warranto, certiorari, prohibition and injunction, and such other 
original and remedial writs as may be necessary or proper to the complete 
exercise of its appellate jurisdiction. When a jury is required in the su- 
preme court to determine an issue of fact, said court shall have power to 
summon such jury in such manner as may be provided by law. Each of the 
justices of the supreme court shall have power to issue writs of habeas corpus 
to any part of the state, upon petition by or on behalf of any person heid in 
actual enstody, and may make such writs returnable before himself, or the 
supreme court, or before any district court of the state, or any judge thereof ; 
and such writs may be heard and determined by the justice or court, or 
judge, before whom they are made returnable. Hach of the justices of the 
supreme court may also issue and hear and determine writs of certiorari in 
proceedings for contempt in the district court, and such other writs as he 


may be authorized by law to issue. 


Limitations and Regulations as May Be 
Prescribed by Law 


The power of limitation given to the 
legislature by this section does not autho- 
rize it to limit absolutely the appellate 
jurisdiction of the supreme court, to the 
extent of cutting off all right of appeal, 
but merely enables the legislature to enact 
reasonable regulations as to the time in 
which and the mode by which an appeal is 
to be taken. Finlen v. Heinze, 27 M 107, 
126,69. P-829,..70..P 517. 


The appellate jurisdiction of the supreme 
court may be exercised only under limita- 
tions and regulations prescribed by law 
touching the time within which, and the 
mode by which, appeals may be taken. 
Cornell v. Matthews, 28 M 457, 459, 72 P 
975. 


The limitations which ‘‘may be pre- 
scribed by law,’’ mentioned in this sec- 
tion, refer to statutes in existence at the 
time of the adoption of the constitution, 
and adopted by the schedule which is a 
part thereof, or statutes thereafter to be 
passed, specifying under what limitations 
appeals may be taken. The regulations 
which ‘‘may be prescribed by law,’’ men- 
tioned in this section and sections 2 and 
15 of this article,’’ also refer to statutes 
adopted or to be enacted, providing the 
methods by which appeals and proceedings 
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upon writs of error may be perfected. 
Featherman v. Granite County, 28 M 462, 
463, 72 P 972. 


In pursuance of the grant of appellate 
jurisdiction to the supreme court, and as 
furnishing methods for the exercise of the 
jurisdiction granted, the legislature has 
enacted statutes providing how appeals 
may be taken, determining of what the 
record on such appeal shall consist, and 
how such records shall be certified to that 
court. Substantial compliance with these 
provisions is necessary to give the supreme 
court the right to exercise the jurisdiction 
granted. Emerson v. McNair, 28 M 578, 
579, 73 P 121, 


In the absence of constitutional restric- 
tion, the legislature may grant or take 
away the right of appeal, and if it grants 
it, it may prescribe such restrictions and 
limitations as it may see fit to impose, 
and having prescribed that an appeal from 
a final judgment must be taken within 
six months after entry thereof (sec. 9732, 
R. C. M. 1921, as amended by ch. 39, L. 
1925), the supreme court does not acquire 
jurisdiction of such an appeal unless taken 
within that time. Kline v. Murray et al., 
79 M 530, 535, 257 P 465. 


Power to Punish for Contempt 
The framers of the constitution recog- 
nized, without limiting, the power of the 
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courts to punish for contempt; but they 
understood the law of contempt to be a 
law of necessity, and its exercise in any 
given instance to be measured and re- 
stricted by the necessity which calls it 
into existence. State ex rel. Metcalf v. 
District Court, 52 M 46, 53, 155 P 278. 


Review of Judgment in Contempt 

The only way in which one adjudged 
guilty of contempt may have the proceed- 
ings reviewed by the supreme court, under 
section 3, article VIII of the constitution, 
is by invoking the writ of review, or, in 
a proper case, the writ of supervisory con- 
trol. Ex parte Burns, 83 M 200, 208, 271 
P 439. 


Scope of Power to Issue Writs in Gen- 
eral 

The provision of this section, authorizing 
the supreme court in its discretion to issue 
and to hear and determine the writs therein 
specified, is a grant of power without limi- 
tation or qualification, authorizing such 
court to issue these writs for whatever 
purposes they are suitable. State ex rel. 
Whiteside v. District Court, 24 M 539, 562, 
63 P 395. 

No appeal lies from a refusal of a dis- 
trict judge to grant a certificate of prob- 
able cause in a criminal case, but a justice 
of the supreme court can issue such certi- 
ficate upon such refusal. State v. Broad- 
bent, 27 M 638, 65, 69 P 323. 

Under this section, the authority to pre- 
serve the subject of litigation pending an 
appeal to the supreme court is exclusively 
vested in such court from the moment the 
trial court has entered its final judgment 
therein, and the trial court has no power 
whatever to issue an injunction in aid of 
the appeal. Finlen y. Heinze, 27 M 107, 
L222 COGP S20 70 Polis 

Even if a stay, in a case where a writ 
of mandate is issued by the district court 
to compel the transfer of a cause from a 
police to a justice of the peace court, is 
not provided for in the code of civil pro- 
cedure, still the supreme court has power, 
under this section, to issue a supersedeas, 
or any other appropriate writ, to effectuate 
its appellate jurisdiction, and thus to in- 
sure the aggrieved party an appeal which 
might otherwise be of no value. State ex 
tn Brass v. Horn, 36 M 418, 421, 93 P 

IF 

‘The different justices are clothed with 
power to issue, hear, and determine writs 
of habeas corpus, and also writs of cer- 
tiorari to review proceedings for contempt 
in the district courts; but these powers are 
conferred upon the justices individually. 
_ State ex rel. City of Helena v. Helena W. 

W.'Co., 43 M 169, 172, 115 P 200. 

Supervisory Control—Scope of Power 

The supreme court has no authority, by 
virtue of its supervisory control, to vacate 
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under a writ of certiorari an order of the 
district court discharging a prisoner in 
habeas corpus proceedings, since the super- 
visory control constitutes a grant of power 
independent of the court’s appellate juris- 
diction or power to issue original writs, and 
cannot be exercised under any original writ 
specified in this section. State ex rel. 
Whiteside v. District Court, 24 M 539, 558, 
63 P 395. 


Writ of Certiorari 

This section cannot be construed to re- 
strict the supreme court to the use of a 
writ of certiorari in the exercise of its 
appellate jurisdiction only, as the clause 
‘‘necessary and proper to complete exer- 
cise of its appellate jurisdiction’’ relates 
to ‘‘such other original and _ remedial 
writs,’’ and not to the writs specifically 
named therein. In re MacKnight, 11 M 
126, 152 0a) oF ooo, 


The framers of the constitution, in re- 
ferring to the writ of certiorari, contem- 
plated that proceeding as defined in our 
jurisprudence, as to its office and the 
conditions under which it may be invoked. 
In re MacKnight, 11 M126, 132, 27 P 336; 
In re Finkelstein, 13 M 425, 427, 34 P 847. 

The scope of the writ of certiorari is 
not enlarged by this section so as to per- 
mit a review by the supreme court of an 
order of the district court for the payment 
of alimony where imprisonment for con- 
tempt is involved, notwithstanding the re- 
lator had a remedy by appeal from such 
an order. In re Finkelstein, 13 M 425, 
427, 34 P 847. 

The only method by which a convicted 
contemnor may submit a record of con- 
viction to the appellate court for review 
is by invoking the writ of certiorari, or, 
in proper cases, under the general super- 
visory power vested in the supreme court. 
State ex rel. Rankin v. District Court, 58 
M276, 289,191. Pega: 


Writ of Habeas Corpus 

An application for a writ of habeas 
corpus will be dismissed if it appears that 
the petitioner is not ‘‘held in actual cus- 
tody.’? In re O’Brien, 29 M 530, 548, 
75. P 196. 


Writ of Injunction 

Under the constitutional grant of orig- 
inal jurisdiction to the supreme court, the 
writ of injunction is the equity arm of the 
court’s original jurisdiction, and it, with 
the other writs granted, fully equip the 
court as a court of first resor*+ on all judi- 
cial questions affecting the sovereignty of 
the state, its franchises or prerogatives, 
or the liberties of the people. The writ is 
made correlative with that of mandamus, 
and thus it may be resorted to to restrain 
excess, just as the writ of mandamus may 
be used in the same class of cases to com- 
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pel action and supply defects. State ex 


rel. Clarke v. Moran, 24 M 433, 439, 63 P 


390. | 

Id. Under the constitutional grant of 
original jurisdiction to the supreme court, 
the writ of injunction may properly be 
used to control a public officer in the ex- 
ercise of his duties under the election law, 
that is, to restrain him from proceeding 
under a valid election law to act in excess 
of his duty. Mandamus will not lie to 
restrain a public officer who is proceeding 
to do what the law does not permit. 

Id. Under the constitutional grant of 
original jurisdiction to the supreme court, 
where the facts stated, in an application 
for the writ of injunction, present a case 
affecting the interests of the whole people 
of the state, the court has jurisdiction to 
issue the writ. 

The supreme court is not authorized to 
suspend the operation of, vacate, or set 
aside a prohibitory injunction order re- 
straining parties from entering or mining 
in a lode claim, during the pendency of 
an appeal therefrom. Maloney v. King, 26 
M 487, 491, 68 P 1012. . 

The writ of injunction is a jurisdictional, 
prerogative writ, correlative with the writ 
of mandamus; the writ of injunction, used 
as a judicial writ in aid of jurisdiction, 
and not as a prerogative writ, is one of 
the writs classed with ‘‘other original and 
remedial writs.’’ Finlen v. Heinze, 27 M 
O18 69% Pigh20)5 70) D617, 
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Id. Under this section, the supreme 
court may enjoin the operation of a mine, 
and require it to be preserved in statu quo 
ape an appeal involving the title there- 
0. 


Writ of Prohibition . 


The supreme court has power, in its 
discretion, to issue, hear, and determine 
writs of prohibition. State ex rel. Schar- 
nikow v. Hogan, 24 M 379, 381, 62 P 493.. 


References 

Cited or applied in State ex rel. Thomp- 
son v. Kenney, 9 M 223, 231, 23 P 733; 
Lloyd v. Sullivan, 9 M 577, 587, 24 P 218; 
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O19 7 O0P O12 Pirrieyv.iyonle,3s).M. it, 
5, 81 P 390; State v. District Court, 35. 
M 51, 54, 88 P 564; Poe v. Sheridan Coun- 
ty, 52 M 279, 290, 157 P 185; State ex 
rel. Wooten v. District Court, 57 M 517, 
520, 189 P 233; Willis v. Pilot Butte Min. 
Co., 58 M 26, 34, 190 P 124; State ex rel. 
Weisz v. District Court et al., 61 M 427, 
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Sec. 4. At least three terms of the supreme court shall be held each year 


at the seat of government. 
See. 5. 


The supreme court shall consist of three justices, a majority of 


whom shall ‘be necessary to form a quorum or pronounce a decision, but one 
or more of said justices may adjourn the court from day to day, or to a 
day certain and the legislative assembly shall have the power to increase the 
number of said justices to not less nor more than five. In case any justice 
of the supreme court shall be in any way disqualified to sit in a cause brought. 
before such court, the remaining justice or justices shall have power to call 
on one or more of the district judges of this state as in the particular case 
may be necessary to constitute the full number of justices of which the said 
court shall then be composed, to sit with them in the hearing of said cause. 
In all cases where a district judge is invited to sit and does sit as by this see- 
tion provided, the decision and opinion of such district judge shall have the 
same force and effect in any cause heard before the court as if regularly par- 
ticipated in by a justice of the supreme court. 


NOTE.—Section 5 as amended by act of court committed error resulting in denial 


March 7, 1899 (L. 1899, p. 152), effective 
by proclamation of the governor December 
18, 1900. . 


Operation and Effect . 

Where an appeal in a homicide case 
three of the justices of the supreme court, 
a majority, are of opinion that the trial 
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of a fair trial to defendant, but are unable 
to agree as to any one of the grounds 
urged by him in his assignment of errors 
being sufficient to warrant a reversal of 
the judgment, a retrial will be ordered; 
under such circumstances it is immaterial 
that the majority do not agree as to any 
particular error set forth in his assign- 
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ment of errors—a mere procedural require- References 

ment—the real question being whether or Gas Products Co. v. Rankin, 63 M 372, 
not defendant had a fair trial. State v. 396, 207 P 993; Tax Commission Case, 68 
Le Duc, 89 M 545, 580 et seq., 300 P 919. M 450, 466, 219 P 817. 


See. 6. The justices of the supreme court shall be elected by the electors 
of the state at large, as hereinafter provided. 


See. 7. The term of office of the justices of the supreme court, except 
as in this constitution otherwise provided, shall be six years. 
References cellus v. Wright et al., 61 M 274, 286, 202 


Cited or applied in State ex rel. Quintin P 381. 
v. Edwards, 38 M 250, 264, 99 P 940; Mar- 


Sec. 8. -There shall be elected at the first general election, provided for 
by this constitution, one chief justice and two associate justices of -the su- 
preme court. At said first election the chief justice shall be elected to hold 
his office until the general election in the year one thousand eight hundred 
ninety-two (1892), and one of the associate justices to hold office until the 
general election in the year one thousand eight hundred ninety-four (1894), 
and the other associate justice to hold his office until the general election 
in the year one thousand eight hundred ninety-six (1896), and each shall 
hold until his suecessor is elected and qualified. The terms of office of said 
justices, and which one shall be chief justice, shall at the first and all ‘subse- 
quent elections be designated by ballot. After said first election one chief 
justice or one associate justice shall be elected at the general election every 
two years, commencing in the year one thousand eight hundred ninety-two 
(1892), and if the legislative assembly shall increase the number of justices 
to five, the first terms of office of such additional justices shall be fixed by 
law in such manner that at least one of the five justices shall be elected every 
two years. The chief justice shall preside at all sessions of the supreme court, 
and in case of his absence, the associate justice having the shortest term to 
serve shall. preside in his stead. . 


See. 9. There shall be a clerk of the supreme court, who shall hold his 
office for the term of six years, except that the clerk first elected shall hold his 
office only until the general election in the year one thousand eight hun- 
dred ninety-two (1892), and until his successor is elected and qualified. He 
shall be elected by the electors at large of the state, and his compensation 
shall be fixed by law, and his duties prescribed by law, and by the rales of 
the supreme court. , 

Operation and Effect References 


The clerk of the supreme court is given Cited or applied in Lloyd v. Silver Bow 
a term of six years, and until his succes- County, 11 M 408, 415, 28 P 453; State ex 
sor is elected and qualified. State ex rel. rel. Chenoweth v. Acton, 31 M 37, 42, 77 
Jones v. Foster, 39 M 583, 589, 104 P 860. P 299; State ex rel. Quintin v. Edwards, 

38 M 250, 264, 99 P 940. 


Sec. 10. No person shall be eligible to the office of justice of the supreme 
court, unless he shall have been admitted to practice law in the supreme court 
of the territory or state of Montana, be at least thirty years of age, and a 
citizen of the United States, nor unless he shall have resided in said territory 
or state at least two years next preceding his election. 
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DISTRICT COURTS 

See. 11. The district courts shall have original jurisdiction in all cases. 
at law and in equity, including all cases which involve the title or right of 
possession of real property, or the legality of any tax, impost, assessment, toll 
or municipal fine, and in all cases in which the debt, damage, claim or de- 
mand, exclusive of interest, or the value of the property in controversy ex-- 
ceeds fifty dollars; and in all criminal cases amounting to felony, and in all 
eases of misdemeanor not otherwise provided for; of actions of forci-. 
ble entry and unlawful detainer; of proceedings in insolvency; of actions. 
to prevent or abate a nuisance; of all matters of probate; of actions of di- 
voree and for annulment of marriage, and for all such special actions and 
proceedings as are not otherwise provided for. And said courts shall have the: 
power of naturalization, and to issue papers therefor, in all cases where they 
are authorized so to do by the laws of the United States. They shall 
have appellate jurisdiction in such cases arising in justices and other inferior 
courts in their respective districts as may be prescribed by law and consistent 
with this constitution. Their process shall extend to all parts of the state, 
provided that all actions for the recovery of, the possession of, quietirte the 
title to, or for the enforcement of liens upon real property, shall be com- 
menced in the county in which the real property, or any part thereof, affected 
by such action or actions, is situated. Said courts and the judges thereof 
shall have power also to issue, hear and determine writs of mandamus, quo 
warranto, certiorari, prohibition, injunction and other original and remedial 
writs, and also all writs of habeas corpus on petition by, or on behalf of, any 
person held in actual custody in their respective districts. Injunctions, 
writs of prohibition and habeas corpus, may be issued and served on legal 
holidays and non-judicial days. 


Act Providing. for Disqualification of  daries of his district. State ex rel. Mannix 


District Judges Does Not Violate this Pro- 
vision 

The act of December 10, 1903, amend- 
ing section 180 of the code of civil pro- 
cedure of 1895 (8868), providing for the 
disqualification of district judges on the 
filing of an affidavit of prejudice, is not 
in violation of the provision of this sec- 
tion conferring on district courts original 
jurisdiction in ‘‘all’’ cases in law and in 
equity, by reason of the fact that the filing 
of the affidavit, without a determination 
of the question of prejudice, deprives the 


judge of jurisdiction, since it is the im-_ 


putation of prejudice, and not prejudice in 
fact, that constitutes the disqualification, 
which imputation is not subject to judicial 
investigation. State ex rel. Anaconda C. M. 
Co. v. Claney, 30 M 529, 539, 77 P 312. 

Jurisdiction Generally Limited to Dis- 
trict 

Primarily, though the judge of the dis- 
trict court is classed as a state officer, he 
is such only for the purpose of administer- 


ing justice in his own district; and, though | 


the process of his court extends to all parts 
of the state, ordinarily the exercise of his 
power is limited to the territorial boun- 


v. District Court, 51 M 310, 317,.152 P 
753; Whitcomb v. Murphy, 94 M 562, 566, 
23 P 2d 980. 
No Equity Powers in Criminal Cases 
Held, that the power of the district court, 
sitting in the discharge of its jurisdiction 
in a criminal case, to exercise powers known. 


-only to a court of equity is impliedly denied 


by the letter as well as the spirit of the 
state constitution. State ex rel. Stewart v. 
District Courts? 77) Mias6l fo 725) Pals 7: 


Power of Legislature to Confer Juris-. 
diction 

Within the limitations prescribed by this 
section and section 21, article VIII, of the 
constitution, the legislature may confer jur- 
isdiction in any class of cases upon either 
the district or justices’ court. State v.. 
Wiles, 98 M 577, 578, 41 P 2d 8. 


Powers 

(Appeal From Board of Medical Exam- 
iners) While the jurisdiction bestowed upon 
the district court by the constitution cannot 
be abridged by the legislature, it may in- 
vest such court with additional jurisdiction 
in harmony with its character, and not a 
usurpation of the constitutional powers of 
any other court, and therefore the provi-- 
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sion of the act to regulate the practice of 
medicine, approved February 28, 1899, al- 
lowing an appeal to the district court by 
the aggrieved party in case of the revo- 
cation or refusal by the board of medical 
examiners of a license to practice medicine, 
cannot be held to contravene this section, 
providing that the district court shall have 
appellate jurisdiction in all cases arising 
in justices’ and other inferior courts, the 
latter provision not being prohibitory in 
form. State ex rel. Kellogg v. District 
Court, 13 M‘370, 372, 34 P 298. 

(Appellate jurisdiction) The district 
court, sitting as an appellate court, is one 
of limited jurisdiction, and may only pro- 
ceed in the manner and to the extent pro- 
vided by law. Clark v. Great Northern 
Ry. Co., 30 M 458, 464, 76 P 1003. 

(Authorize the Inspection and Survey of 
a Mine) The district court, by virtue of its 
equity powers, and independent of statute, 
can authorize the inspection and survey of 
a lode gnining claim and the levels, shafts, 
winzes, and cross-cuts therein, and the 
prosecution of work to procure evidence, 
upon the motion of any party to the ac- 
tion. Blue Bird Min. Co. v. Murray, 9 M 
468, 476, 23 P 1022. 

(Criminai Cases Amounting to Felony) 
When the county attorney (presumably 
by leave of court) files an information 
against a person, charging him with the 
crime of murder, the district court has the 
capacity to entertain an information for 
that offense. State ex rel. Nolan v. Brant- 
ly, 20 M 173, 177, 50 P 410. 

(Equity Jurisdiction) By this section 
the district courts are clothed with general 
equity jurisdiction. At the time of the adop- 
tion of the constitution, and for many years 
before, courts of equity in England and 
America exercised jurisdiction for the sup- 
pression of nuisances—public as well as 
private. The right of the state to maintain 
these suits independently of statute cannot 
be questioned, but the state cannot act sua 
sponte. Someone authorized to do so must 
act on its behalf. State ex rel. Ford v. 
Young, 54 M 401, 403, 170 P 947. 

District courts have original jurisdiction 
in all cases in equity. (Const., art. VIII, 
see. 11). By this provision Montana has 
adopted the entire system of equity juris- 
prudence. The legislative assembly has 
not the authority thus to restrict the great 
and beneficent powers of a court of equity. 
(Burns v. Smith, 21 M 251, 264, 265, 266, 
53 P 742.) Link v. Haire, 82 M 406, 423, 
267 P 952. 


(Habeas Corpus—Jurisdiction Limited to 
District) The jurisdiction granted to dis- 
trict courts and their judges to issue the 
writ of habeas corpus is exclusive; and the 
power of a district judge to inquire into the 
legality of the detention of persons in cus- 
tody is confined to cases where the com- 
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plainant, who seeks his release, is so de- 
tained within the boundaries of the district 
over which the judge presides. If such judge 
is absent and no judge temporarily presides 
over such court, the application should be 
made to the supreme court, or a justice 
thereof, and not to a district judge in 
another district. State v. District Court, 
35 M 51, 53, 88 P 564. See In re Lewis, 
51 M 539, 542, 154 P 713. 

In order that a judgment for contempt 
may be proof against an attack made by 
habeas corpus proceedings, the court ren- 
dering it must have had jurisdiction of 
the person and of the subject-matter, and 
must have possessed the power of author- 
ity to render the particular judgment it 
pronounced. In re Mettler, 50 M 299, 301, 
146 P 747; In re Lockhart, 72 M 136, 139, 
232 P 183. 

(In General) The district court is a court 
of general jurisdiction; it therefore has 
power to hear and determine all classes of 
cases, except petty cases, of which justices 
of the peace and police courts are by the 
constitution given exclusive cognizance. 
eas vi.Pierse, 56, M\ 371; 376) 1865 

5. ; 
(Naturalize Aliens) The district courts 
of Montana possess concurrent jurisdiction 
with the federal courts (within the limita- 
tions prescribed by act of congress relating 
to the subject) to naturalize -aliens, and 
therefore when such power is exercised by 
them, the proceeding is a judicial and not a 
political one, and hence the supreme court 
may, on certiorari, review a judgment ren- 
dered in such a proceeding. State ex rel. 
Weisz v. District Court et al., 61 M 427, 
432, 202 P 387. : 

(Probate Proceedings) ‘‘All matters of 
probate,’’? and necessarily the administra- 
tion of all laws relating thereto, are now 
under the original jurisdiction of the dis- 
trict courts. In re McFarland’s Estate, 10 
M 445, 450, 26 P 185. 

The district court, sitting as a court 
of equity, has jurisdiction to try and de- 
termine an action brought against an estate 
of a decedent to enforce an agreement 
made by deceased to devise a certain share 
in his property; and jurisdiction in such 
cases is not confined to the district court 
sitting as a court of probate. Burns v. 
Smith, 21 M 251, 265, 53 P 742. 

Upon the organization of the state gov- 
ernment, probate jurisdiction was given to 
the district courts by the constitution, and 
thereafter appeals to the supreme court 
from judgments and orders therein were 
possible only by classifying them under the 
head of special proceedings. Estate of 
Tuohy, 23 M 305, 308, 58 P 722. 

The district courts have exclusive juris- 
diction in probate matters. State ex rel. 
King v. District Court, 42 M 182, 184, 111 
Potala 
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Though the district court sitting in pro- 
bate is without power, as a general rule, 


to determine questions of equitable cog-’ 


nizance, yet where a determination of such 
questions is a necessary incident to the 
carrying out of the powers’ expressly 
granted to it, it may take jurisdiction. In 
re Stinger Estate, 61 M 173, 201 P 693. 


(Writ of Injunction) A court of equity 
being possessed of jurisdiction to determine 
the questions presented in the action, in- 
herently has the authority to preserve the 
status quo, pending final determination. 
This may be done by a temporary injune- 
tion. Atkinson v. Roosevelt County et al., 
66 M 411, 425, 214 P 74. 


(Writ of Mandamus) Held, that the 
district court of one district or county has 
jurisdiction to issue a writ of mandate di- 
rected to an officer of another district or 
county to compel him to perform a minis- 
terial act which the law especially enjoins 
as a duty resulting from his office. State 
Ms Bi cae Court et al., 69 M 415, 420, 222 


(Writ of Prohibition) The district 
courts have jurisdiction under this section, 
of the writ of prohibition as defined in the 
code of civil procedure; and the supreme 
court has jurisdiction, on appeal from judg- 
ments and from orders made by district 
courts, in proceedings of this nature insti- 
tuted under said code. State ex rel. 
Sie et v. Hogan, 24 M379, 383, 62 


(Writ of Quo Warranto) In the absence 
of statutory provision authorizing a ‘‘con- 
test’’ of a county seat selection alleged to 
have been the result of fraud and corrupt 
practices, and quo warranto being avail- 
able, the district court has jurisdiction 
under its equity powers to hear and deter- 
mine such a matter, until such time as the 
law shall provide the procedure. Poe v. 
Sheridan County, 52 M 279, 290, 157 P 185. 


Proceedings Not Within the Jurisdiction 
of District Courts or District Judges 


The first paragraph of section 6, of the 
criminal practice act of 1887, conferring 
upon the district and justice’s courts con- 
current jurisdiction in all misdemeanor, 
is in conflict with this section, and did not 
become a law of the state upon the adop- 
tion of the constitution by force of section 
1 of article XX thereof. State v. Myers, 
11 M 365, 368, 28 P 650. 

Id. Under this section, providing that the 
district court shall have original jurisdic- 
tion in all cases of misdemeanor not other- 
wise provided for, the district court does 


pee. 12: 


Wile 1ayaz 


not have original but only appellate juris- 
diction to try the misdemeanor of assault 
and battery, as jurisdiction to try such 
misdemeanor is conferred by law upon the 
justice’s court. 

Every power conferred upon the judges 
is judicial in character, and in so far as 
the corrupt practice act seeks to make a 
judge a mere agent to gather evidence 
for the legislature to consider in passing 
upon the qualifications of a member, that 
act is invalid. State ex rel. Smith v. Dis- 
trict Court, 50 M 134, 140, 145 P 721. 


Venue of Actions Dealing With Real 
Property and Water Rights 

This section does not require that an 
action as to real property must be tried 
in the county where the action was com- 
menced when the property in question has 
been added to another county since the 
commencement of the action. Bookwalter 
v. Conrad, 15 M 464, 39 P 5738, 851. 

In an action to adjudicate water rights 
on a main river and its tributaries the dis- 
trict court of a county in which plaintiff’s 
lands lay and through which the main 
river flowed had jurisdiction to adjudicate 
the rights to waters of a tributary flow- 
ing entirely within another county, under 
section 11, article VIII, constitution, and 
section 8831, R. C. M. 1921, and the rule 
of this case. Whitcomb v. Murphy, 94 M 
562, 566, 23 P 2d 980. 


References 

Cited or applied in Wallace v. Helena 
Electric Ry. Co., 10 M 24, 28, 24 P 626, 
25 P 278; In re Dewar’s Estate, 10 M 
426, 427, 25 P 1026; Edgerton v. Edgerton, 
12° M "122, 145,297 P9665 Inre ‘Kane’s 
Estate, 12 M 197, 203, 29 P 424; State ex 
rel. Leech v. Board of Canvassers, 13 M 
23, 48, 21 P 879; State ex rel. Clarke v. 
Moran, 24 M 433, 438, 63 P 390; State ex 
rel. Whiteside v. District Court, 24 M 539, 
553, 63 P 395; Bordeaux v. Bordeaux, 26 
M 533, 534, 69 P 103; MeGlauflin yv. 
Wormser, 28 M 177, 182, 72 P 428; David- 
son v. Wampler, 29 M 61, 66, 74 P 82; 
State ex rel. Grissom v. Justice Court, 31 
M 258, 262, 78 P 498; May v. Northern 
Pacific Ry. Co., 32 M 522, 533, 81 P 328; 
State ex rel. Little v. District Court, 49 
M 158, 161, 141 P 151; State v. Reed, 65 
M 51, 68, 210 P 756; Bullard v. Zimmer- _ 
man et al. 82 M 434, 442, 268 P 512; 
Thelen v. Vogel et al., 86 M 33, 40, 281 P 
753; Ex parte Reinhardt, 88 M 282, 287, 
292 P 582; Heinecke v. Scott et al., 94 M 
200, 208, 26 P 2d 167; Montgomery v. 
Gilbert, 77 F 2d 39. 


The state shall be divided into judicial districts, in each of 


which there shall be elected by the electors thereof one judge of the district 
court, whose term of office shall be four years, except that the district judges 
first elected shall hold their offices only until the general election in the 
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year one thousand eight hundred and ninety-two (1892), and until their 
successors are elected and qualified. Any judge of the district court may 
hold court for any other district judge, and shall do so when required by law. 


Act Providing for the Disqualification 
of District Judges Does Not Violate This 
Provision 

The act of December 10, 1903, amending 
section 180 of the code of civil procedure 
of 1895 (8868), so as to provide for the 
disqualification of district judges on the 
filing of an affidavit of prejudice, there- 
upon disqualifying him to further act in 
the case except to arrange his calendar, 
notify another judge to try the case, or, 
if he fails to do so within thirty days, to 
change the place of trial, ete., and amend- 
ing section 615 of the same code, so that, 
if another judge is called in within such 
time, the change of venue shall not be 
granted, is in harmony with this section. 
State ex rel. Anaconda C. M. Co. v. Clancy, 
30 M 529, 539, 77 P 312. 


‘‘Any Judge of the District Court May 
Hold Court for Any Other District J udge’’ 
—Defined 


The provision of this section, that ‘‘any 
judge of the district court may hold court 
for any other district judge,’’ does not, 
in the absence of constitutional or statu- 
tory provision giving district judges con- 
current jurisdiction, empower a judge, act- 
ing for another, to exercise out of court 
the judicial power of the judge whose court 
he is holding; and an order of injunction 
issued by such judge in chambers, when 
the judge of the district court was present 
in his district and discharging his duties, 
is void. Wallace v. Helena Electric Ry. 
Co., 10 M 24, 29, 24 P 626, 25 P 278. 


Under the provision of this section, that 
‘Cany judge of the district court may hold 
court for any other district judge,’’ it is 
clear that any district judge may go into 
another district and hold court for another 
judge. It is equally clear, also, that with- 
out a provision of law authorizing it, a 
district judge would not have authority 
to go into another district and exercise 
his judicial functions. The jurisdiction 
must be conferred by law. Wallace v. Hel- 
ena Electric Ry. Co., 10 M 24, 29, 24 P 
626, 25 P 278; State ex rel. Mannix v. 
District Court, 51 M 310, 317, 152 P 753. 


Section 8821, giving the judge of one 
district, when holding court for the judge 
of another district, the same power, in 
court or chambers, as a judge thereof, does 
not enlarge the authority given by this 
section. Farleigh v. Kelly, 24 M 369, 373, 
62 P 495, 685. 


This section of the constitution makes 
provision for the substitution of one judge 
for another, and must be held to be exelu- 
sive, at least until the authority vested 


in it has been exhausted. 
28 M 207, 218, 72 P 512. 


There is nothing in the last sentence of 
this section which would indicate an in- 
tention on the part of the framers of the 
constitution to limit the method of secur- 
ing the trial of a cause, in which the resi- 
dent judge is disqualified, to calling in 
another judge. This provision is simply 
a means placed in the hands of the judges 
themselves to facilitate the dispatch of 
business in which they may be interested, 
or otherwise disqualified from acting. 
There is no obligation resting upon a par- 
ticular judge to call in another, and like- 
wise no obligation resting. upon an invited 
judge to accept the invitation. State ex 
rel. Anaconda C. M. Co. v. Clancy, 30 M 
Dao, DOS, fl Peale, 


While this section lodges in a disqualified 
judge the sole power to invite in another 
judge to try the case in which he is dis- 
qualified, it was never intended thereby 
to enable such disqualified judge, by re- 
fusing to call in another judge, or by de- 
laying unreasonably his invitation, to deny 
altogether to a litigant a trial of his 
cause. State ex rel. Anaconda C. M. Co. 
v. Claney, 30 M 529, 538, 77 P. 312. 


In a case where the office of county 
attorney has been awarded to a person as 
the successful candidate at an _ election, 
and a qualified elector of the county has 
duly filed a contest on the ground of mal- 
conduct on the part of the election officers, 
the district judge, before whom the hear- 
ing would be otherwise, may, deeming him- 
self disqualified, call in a judge from out- 
side the district to hear and determine the 
cause. Curry v. McCaffery, 47 M 191, 
195, 131 P 678. 


To ‘‘hold court,’’ within the meaning 
of this section, is to hold court in the 
district just as does the local judge, and 
not to sit in chambers in another district. 
Kustance yv. Francis, 52 M 295, 299, 157 
P 573. 


Election of District Judges 


Under this section, the right to nomi- 
nate and elect district judges belongs to 
the electors of the district, and no action 
of a state convention can validate a nom- 
ination for the office of district judge, 
where the convention making it does not. 
properly represent the electors of the dis- 
trict. State ex rel. Scharnikow v. Hogan,. 
24 M 383, 395, 62 P 583. 


‘Purpose of This Provision 


In adopting this section the convention 
had three purposes in view: (1) To pro- 
vide for the division of the state into 


In re Weston, 
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districts; (2) to provide for district judges 
and to fix their term of office; and (3) 


by way of exception, to fix the term of’ 


office of those first elected, so that they 
would hold until the general election in 
1892, and until their successors should be 
elected and qualified. But for the excep- 
tion, those first elected would also have 
held for the term of four years. The pur- 
pose of it was to so adjust the term of those 
first elected that thereafter the election 
would fall regularly upon presidential 
years, and be uniform throughout the state. 
State ex rel. Jones v. Foster, 39 M 583, 
588, 104 P 860; State ex rel. Patterson v. 
Lentz, 50 M 322, 339, 146 P 932. 


Statutes Held to Violate This Provision 

The statute providing for the designa- 
tion and appointment of a district judge 
to temporarily hold court in another dis- 
trict than his own, and to perform the 
official duties of the district judge of such 
district, where such judge is biased or 
prejudiced, or from any cause disqualified 
from performing the same, is in violation 
of and directly contravenes the provisions 
of this section. In re Weston, 28 M 207, 
FAT, a P S12. 

Term of Office 

Under this section and section 18 of 
this article, the terms of district court 
judges and clerks of the district court are 
strictly limited to four years, and the 
words, ‘‘and until their successors are 
elected and qualified,’’ as used in this 


See. 13. 
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section, refer to those officers only who 
were first elected after the adoption of 
the constitution, and have no application 
to those thereafter chosen. State ex rel. 
Jones v. Foster, 39 M 583, 587, 104 P 860. 

Where the term of a district judge ex- 
pired at midnight on December 31, 1920, 
the day preceding the first Monday in 
January following the general election at 
which his successor had been elected, an 
order denying a motion for a new trial, 
made by him on December 31 but which he 
was prevented from lodging with the clerk 
because, when attempting to do so, he 
found the office closed for the day, hand- 
ed by him to the clerk on January 3, 1921, 
with direction to enter it as of December 
31, was his personal act and void, he then 
no longer being vested with judicial au- 
thority. Marcellus v. Wright et al., 61 M 
274, 284, 286, 202 P 381. 


References 

Cited or applied in Granite Mountain 
Min. Co. v. Durfee, 11 M 222, 225, 27 P 
919; Parrott v. McDevitt, 14 M 2038, 205, 
36 P 193; State ex rel. Breen v. Toole, 32 
M 4, 8, 79 P 403; State ex rel. Carleton v. 
District Court, 33 M 138, 155, 82 P 789; 
State ex rel. Livesay v. Smith, 35 M 523, 
525, 90 P 750; State ex rel. Quintin’ v. 
Edwards, 38 M 250, 264, 99 P 940; State 
v. Sorenson, 65 M 65, 69, 210 P 752; Row- 
an v. Gazette Printing Co. et al., 69 M 
170,° 175, 220° P 1104; Pineus v. Davis, 95 * 
M 375, 380, 26 P 2d 986. 


Until otherwise provided by law judicial districts of the state 


shall be constituted as follows: First district, Lewis and Clark county; sec- 
ond district, Silver Bow county; third district, Deer Lodge county; fourth 
district, Missoula county; fifth district, Beaverhead, Jefferson and Madison 
counties; sixth district, Gallatin, Park and Meagher counties; seventh dis- 
trict, Yellowstone, Custer and Dawson counties; eighth district, Choteau, 
Cascade and Fergus counties. 


References 4, 8, 79 P 403; Cashman v. Vickers et al.,, 


Cited or applied in Wallace v. Helena 69 M 516, 527, 223 P 897; State ex rel. 
Hilectric Ry. Co., 10 M 24, 29, 24 P 626, 25 Corry v. Cooney et al., 70 M 355, 369, 225 
P 278; State ex rel. Breen v. Toole, 32 M_ P 1007. 

See. 14. The legislative assembly may increase or decrease the number 
of judges in any judicial district; provided, that there shall be at least one 
judge in any district established by law; and may divide the state, or any 
part thereof, into new districts; provided, that each be formed of compact 
territory and be bounded by county lines, but no changes in the number or 
boundaries of districts shall work a removal of any judge from office during 
the term for which he has been elected or appointed. 

References 25 P 278; State ex rel. Buck v. Hickman, 

Cited or applied in Wallace v. Helena 10 M 497, 498, 26 P 386; State ex rel. 
Electric Ry. Co., 10 M 24, 38, 24 P 626, Breen v. Toole, 32 M 4, 8, 79 P 403. 

See. 15. Writs of error and appeals shall be allowed from the decisions 
of said district courts to the supreme court under such regulations as may 
be prescribed by law. 
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‘*Decisions’’ Defined 


The expression ‘‘the decisions,’’ as used 
in this section, includes every decision of 
whatever character. Finlen v. Heinze, 27 
M 107, 124, 69 P 829, 70 P 517. 


Regulations Prescribed by Law 


The regulations which ‘‘may be pre- 
scribed by law,’’ mentioned in this sec- 
tion, refer to statutes adopted or to be 
enacted, providing the methods by which 
appeals and proceedings upon writs of er- 
ror may be perfected. Fetherman v. 
Granite County, 28 M 462, 463, 72 P 972. 

The right of appeal in any case is not 
an absolute one; but appeals are only al- 
lowed under such regulations as may be 
prescribed by law. Therefore, since the 
legislature has not made provision for 
the appointment of some one, upon whom 
service of notice of appeal from an order 
granting a new trial may be made in 
place of a party who has died after the 
order is made, the supreme court, on ap- 
plication for a writ of supervisory con- 
trol, cannot grant relief. State ex rel. 
Cohn v. District Court, 38 M 119, 127, 99 
ERsHu: 

While the constitution secures to a liti- 
gant the right of appeal, it does so only 
on condition that he comply with ‘‘such 
regulations as may be prescribed by law.’’ 
Jackway v. Hymer, 42 M 168, 169, 111 P 
720. 

The constitution provides for appeals 
to the supreme court from the district 
courts under such regulations. as may be 
prescribed by law, following out which 
provision section 9731 enumerates the 
judgments and orders from which ap- 


See. 16. 


CONSTITUTION 


OF MONTANA 


peals are allowed. Taintor-v. St. John, 50 
M 358, 362, 146 P 939. 


Right of Appeal 


Parties litigant have the right of ap- 
peal from all the decisions made in the 
progress of the case, and the supreme 
court has jurisdiction to hear and deter- 
mine them, subject only to such reason- 
able limitations and regulations as the 
legislature may enact affecting the time 
within which and the mode by which the 
appeal may be taken. The only exception 
to this broad statement of the rule are 
judgments in contempt, and perhaps or- 
ders made in a few summary proceedings. 
Finlen v. Heinze, 27 M 107, 126, 69 P 829, 
W Evo7; | 


Under this section and sections 2 and 3 
of this article, the supreme court has 
jurisdiction to entertain ‘appeals or writs 
of error only when the statutory require- 
ments have been complied with. Feather- 
man v. Granite County, 28 M 462, 463, 72 
Pores 


References 

Cited or applied in -In re MecFarland’s. 
Estate, 10 M 445, 455, 26 P 185; Jordan v. 
Andrus, 26 M 37, 39, 66 P 502; Emerson v. 
MeNair, 28 M 578, 579, 73 P 121; State 
ex rel. Brass v. Horn, 36 M 418, 421, 93 P 
351; Pierson v. Daly, 49 M 478, 480, 143 P 
957; State v. Libby Yards, 58 M 444, 193. 
P 394; State Bank of New Salem v. 
Schultze, 63 M 410, 417, 209 P 599; Stab- 
ler, v., Porter, 72M: 62,.65, 232. P) 187; 
Kline v. Murray et al., 79 M 530, 535, 
257 P 465; Ringling v. Biering et al., 83 
M 391, 394, 272 P 688. 


No person shall be eligible to the office of judge of the district 


court unless he be at least twenty-five years of age and a citizen of the 
United States, and shall have been admitted to practice law in the supreme 
court of the territory or state of Montana, nor unless he shall have resided 


in this state or territory at least one year next preceding his election. 


He 


need not be a resident of the district for which he is elected at the time of 
his election, but after his election he shall reside in the district for which he 


is elected during his term of office. 


Operation and Effect 

The act of December 10, 1903, amending 
section 180 of the code of civil procedure 
of 1895 (8868) so as to provide for the 
disqualification of a district judge by the 
filing of an affidavit of prejudice, is not 
in violation of this section; the qualifica- 
tion therein enumerated being limited to 
qualities necessary to render the person 
eligible to the office, without application 
to his qualifications to try particular cases. 
State ex rel. Anaconda C. M. Co. v. Clan- 
Gy, 30 M5297 5370 74 2 abe. 


The legislature cannot impose any 
additional conditions to those enumerated 
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in this section as a prerequisite to any 
man’s holding the office of district judge 
who might be elected or appointed to that 
office. State ex rel. Anconda C. M. Co. v-. 
Clancy, 30 M 529, 537, 77 P 312. 


The qualifications enumerated in this: 
section have to do with the eligibility of a 
man to hold the office, but it does not 
follow that, because a district judge pos- 
sesses these qualifications, he shall have 
the right, by virtue of his office, to try 
every cause which may be commenced in 
or transferred to his district. State ex 
rel. Anaconda C. M. Co. v. Clancy, 30 M 
Jeo, Dor, Wao Ode. 


CONSTITUTION OF MONTANA VIII, 17-19 


See. 17. The district court in each county which is a judicial district 
by itself shall be always open for the transaction of business, except on legal 
holidays and non-judicial days. In each district where two or more counties 
are united, until otherwise provided by law, the judges of such district shall 
fix the term of court, provided that there shall be at least four terms a year 


held in each county. 


Operation and Effect 

The rule declared in State ex rel. Root 
v. McHatton, 10 M 370, 25 P 1046, has 
been changed by section 8826, which pro- 
vides that there is no term of court in any 
judicial district of the state where a coun- 
ty is a district. Whitbeck v. Montana 
Central Ry. Co., 21 M 102, 104, 52 P 1098. 


Where a judge has fixed the terms of 
eourt for a judicial district, the order 


See. 18. 


therefor cannot be revoked by his suc- 
cessor in office. State v. Bristol, 21 M 
DLS Oo LOT, 

References 

Cited or applied in Wallace v. Helena 
Electric Ry. Co., 10 M 24, 40, 24 P 626, 25 
P 278; State ex rel. Root v. McHatton, 10 
M 370, 25 P 1046; Cashman v. Vickers et 
al., 69 M 516, 527, 223 P 879. 


There shall be a clerk of the district court in each county, who 


shall be elected by the electors of his county. The clerk shall be elected at 


the same time and for the same term as the district judge. 


The duties and 


compensation of the said clerk shall be as provided by law. 


Operation and Effect 

The words ‘‘next general election,’’ as 
used in the act creating Sanders county, 
with reference to the office of clerk of 
the district court, mean the next general 
election for filling that particular office 
in the judicial district, not the next gen- 
eral election held for any purpose. State 
ex rel. Livesay v. Smith, 35 M 523, 529, 
90 P 750. See, State ex rel. Patterson v. 
Lentz, 50 M 322, 337, 341, 146 P 932. 

The term of office of the clerk of the 
district court and the time of his elec- 
tion depend upon the term of the judge 
and the time of the election of the judge. 


State ex rel. Jones v. Foster, 39 M 583, 
587, 104 P 860. 

Id. Under this section and section 12 of 
this article, the terms of clerks of the dis- 
trict court are strictly limited to four 
years. 

References 

Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 415, 28 P 453; In re 
Kane’s Estate, 12 M 197, 203, 29 P 424; 
State ex rel. Breen v. Toole, 32 M 4, 8, 79 
P 403; State ex rel. Quintin v. Edwards, 
38 M 250, 264, 99 P 940; State ex rel. Cor- 
ry. v. Cooney et al., 70 M 355, 225 P 1007. 


COUNTY ATTORNEYS 


See. 19. 


There shall be elected at the general election in each county of 


the state one county attorney, whose qualifications shall be the same as are 
required for a judge of the district court, except that he must be over twen- 
ty-one years of age, but need not be twenty-five years of age, and whose 
term of office shall be two years, except that the county attorneys first elected 
shall hold their offices until the general election in the year one thousand 
eight hundred and ninety-two (1892), and until their successors are elected 
and qualified. He shall have a salary to be fixed by law, one-half of which 
shall be paid by the state, and the other half by the county for which he is 
elected, and he shall perform such duties as may be required by law. 

fenses against the state. 


Operation and Effect State v. Barry, 


The county attorney is elected for two 
years, but is to hold until the election and 
qualification of his successor. State ex 
rel. Jones v. Foster, 39 M 583, 590, 104 
P 860. 


Section 4819 was enacted in pursuance 
of the above constitutional provision, and 
indicates the officer whose duty it is to 
sign informations in prosecutions for of- 
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45 M 582, 585, 124 P 774. 


Although this section provides that the 
qualifications of a county attorney shall 
be the same as are required for a judge 
of the district court, and section 35 of 
this article prohibits a district judge from 
holding any other office while he remains 
in the office to which he has been elected 
or appointed, a county attorney may hold 


VIII, 19-21 


the office of notary public, and it is no ob- 
jection to an affidavit used by the state, 
on a motion for a new trial, that the no- 
tary before whom it was taken was the 
county attorney. State v. Jackson, 9 M 
508, 518, 24 P 213. 

References 

Cited or applied in Lloyd v. Silver Bow 


CONSTITUTION OF 


MONTANA 


County, 11 M 408, 415, 28 P 453; Missouri 
River Power Co. v. Steele, 32 M 433, 438, 
80 P 1093; State ex rel. Quintin v. Ed- 
wards, 88 M 250, 264, 99 P 940; State ex 
rel. McGrade v. District Court, 52 M 371, 
375, 157 P 1157; State v. Vuckovich, 61 M 
480, 491, 203 P 491; State ex rel. Corry v. 
Cooney et al., 70 M 355, 364, 225 P 1007. 


JUSTICES OF THE PEACE 

Sec. 20. There shall be elected in each organized township of each county 
by the electors of such township at least two justices of the peace, who shall 
hold their offices, except as otherwise provided in this constitution, for the 
term of two years. Justices’ courts shall have such original jurisdiction 
within their respective counties as may be prescribed by law, except as in 
this constitution otherwise provided ; provided, that they shall not have juris- 
diction in any case where the debt, damage, claim or value. of the property: 


involved exceeds the sum of three hundred dollars. 


Jurisdiction Limited to Claims Under 
$300 

The writ of prohibition is appropriate 
only when the lower court is acting with- 
out or in excess of jurisdiction and when 
the relator has no plain, speedy and ade- 
quate remedy at law. Boucher v. St. 
George et al., 88 M 162, 170, 293 P 315. 

Id. A justice court is without jurisdic- 
tion to render judgment in excess of $300 
in any action other than for forcible entry 
and unlawful detainer. 

Id. <A justice court is one of inferior 
jurisdiction and no presumption may be in- 
dulged in favor of its jurisdiction; its 
docket must show affirmatively all the 
facts necessary to confirm it. 

Powers and Jurisdiction Limited 

Justices’ courts are of limited jurisdic- 
tion, having only such powers as are con- 
ferred upon them by statute. Layton v. 
Trapp, 20 M 453, 455, 52 P 208; State ex 
rel. Kenyon v. Laurandeau, 21 M 216, 218, 
53 P 536; Oppenheimer v. Regan, 32 M 110, 
116, 79 P 693; State ex rel. Matthews v. 
Taylor, 33 M 212, 215, 83 P 484; State ex 
rel. Collier v. Houston, 36 M 178, 180, 92 
P 476; Jenkins v. Carroll, 42 M 302, 312, 


See. 21. 


112 P 1064; Hosoda v. Neville, 45 M 310, 
311, 123 P 20; Miller v. Miller, 47 M 150, 
153d, 13 18F. 23. 

While a justice’s court is one of limited 
jurisdiction, having only such powers as 
are conferred by law, nevertheless, when 
jurisdiction has been once obtained by the 
justice over persons brought before him 
for misdemeanors, errors intervening in 
course of the proceedings must be availed 
of by immediate objection, otherwise they 
are waived. Hosoda v. Neville, 45 M 310, 
311, 123 P 20; State ex rel. General Oil 
Corp. v. Kelly, 94 M 445, 448, 451, 23 P 
2d 555. 

Term of Office 

The term of office of a justice of the 
peace is two years and no more. State 
ex rel. Jones v. Foster, 39 M 583, 590, 104 
P 860. 

References 

Cited or applied in State ex rel. Jack- 
son v. Kennie, 24 M 45, 56, 60 P 589; State 
ex rel. Quintin v. Edwards, 38 M 250, 264, 
99 P 940; Cashman v. Vickers et al., 69 M 
516, 521 et seq., 223 P 897; State ex rel. 
Corry v. Cooney et al., 70 M 355, 363, 364, 
225 P 1007. 


Justices’ courts shall not have jurisdiction in any case involvy- 


ing the title or right of possession of real property, nor in cases of divorce, 
nor for annulment of marriage, nor of cases in equity; nor shall they have 
power to issue writs of habeas corpus, mandamus, certiorari, quo warranto, 
injunction, or prohibition, nor the power of naturalization; nor shall they 
have jurisdiction in cases of felony, except as examining courts; nor shall 
criminal cases in said courts be prosecuted by indictment; but said courts 
shall have such jurisdiction in criminal matters, not of the grade of felony, 
as may be provided by law; and shall also have concurrent jurisdiction with 
the district courts in cases of forcible entry and unlawful detainer. 


‘*Concurrent Jurisdiction’’ Defined 
‘“Concurrent jurisdiction,’’ within the 
meaning of this section of the constitution, 


154 


conferring concurrent jurisdiction with dis- 
trict courts upon justices of the peace 
courts, means that justices’ courts are au- 


CONSTITUTION 


thorized equally with district courts, to try 
such actions, at the choice of the suitors. 


Cashman v. Vickers et al., 69 M 516, 521- 


et seq., 223 P 897. 


Jurisdiction of Justice Courts 

(Examining Court in Cases of Felony) 
This section provides that a  justice’s 
court shall have jurisdiction as an exam- 
ining court in cases of felony, and the 
statute provides the method of proced- 
ure; but that jurisdiction must, of course, 
be properly invoked. State v. Lagoni, 
30 M 472, 475, 76 P 1044. 

(Forcible Entry and Unlawful Detainer) 
A justice of the peace has jurisdiction 
of an action by a landlord against a 
tenant holding after default in payment 
of rent, both under the forcible entry 
and unlawful detainer act and by virtue 
of this section, whereby justice courts are 
clothed with concurrent jurisdiction with 
the district courts in cases of forcible 
entry and unlawful detainer. State v. 
Votaw, 13 M 403, 404, 34 P 315. 

Held, that the provision of section 21, 
article VIII, of the constitution, confer- 
ring upon justice of the peace courts con- 
current jurisdiction with district courts in 
ceases of forcible entry and unlawful de- 
tainer actions, is not limited by the provi- 
sion of section 20 of that article declaring 
that justices’ courts shall not have juris- 
diction in any case where the debt, claim, 
ete., exceeds the sum of $300, but that 
as to forcible entry and unlawful detainer 
actions their jurisdiction is unlimited in 
so far as money demands are concerned. 
Cashman vy. Vickers et al., 69 M 516, 521 
et seq., 223 P 897. 

In forcible entry and detainer cases the 
district court has no equitable jurisdiction. 
Doggett v. Johnson, 72 M 443, 448, 234 
P 252. 

(Misdemeanors) Jurisdiction of the mis- 
demeanor of assault and battery reside in 
the justice’s court, as having been ‘‘pro- 
vided by law.’’ State v. Myers, 11 M 365, 
367, 28 P 650. 

No Equity Jurisdiction in Justice Courts 

Justices’ courts have no equity jurisdic- 
tion and cannot entertain actions involv- 
ing matters of equitable cognizance. An 
action by a claimant to establish his claim 
for services, in so far as it seeks to estab- 
lish and foreclose a lien on the attached 
property of the debtor, is a proceeding 
equitable in its nature, and hence not with- 
in the jurisdiction of a justice of the peace 
as limited by this section. Where a justice 
of the peace had no jurisdiction of a suit 
to enforce a lien for services as a preferred 
claim over the claim of attaching creditors, 
the district court acquired no jurisdiction 
to enforce such lien by an appeal from the 
justice’s judgment. Shea vy. Regan, 29 
M 308, 316, 74 P 737. 

The fact that a plaintiff formulates his 
pleadings on the theory that he is en- 
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titled to equitable relief does not deprive 
a justice’s court of jurisdiction, if upon 
any theory of his pleadings he is entitled 
to other relief. Anderson v. Red Metal 
Min. Co., 36 M 312, 319, 93 P 44. 

A justice’s court has no equity juris- 
diction; but defendants properly substi- 
tuted in an action by the assignee of a 
labor claim cannot deprive the justice of 
jurisdiction by the interposition of the 
defense of fraud in the assignment, since 
such defense does not convert the cause 
into an equitable one. Mettler vy. Adam- 
sdn, 38 M 198, 203, 99 P 441. 

Id. The prohibition contained in this 
section, that justices’ courts shall not 
have jurisdiction in cases of equity, ex- 
tends to those matters only of which a 
court of equity has exclusive cognizance. 


Other Cases in Which Justice Courts 
Have No Jurisdiction 


Section 8840 enacted in pursuance of 
section 20 and 21 of this article, does 
not clothe a justice of the peace with 
jurisdiction to entertain an action against 
a sheriff for damages for non-perform- 
ance of an official duty and a penalty im- 
posed by law for such non-performance. 
Oppenheimer v. Regan, 32 M 110, 115, 79 
Pe G95. 

Held, under the decision in State v. 
Bowker, 68 M 1, 205 P 961, that the dis- 
trict and not the justice court has orig- 
inal jurisdiction in criminal actions for 
violations of the prohibition act. State 
v. Sorenson, 65 M 65, 210 P 752. 


Scope of Authority in General 


Within the limitations prescribed by the 
constitution the legislature has power to 
confer jurisdiction upon justices’ courts 
in any class of cases; but these courts, 
being thus constituted courts of special 
and limited jurisdiction, are without power 
to hear and determine any case where 
such power is not, specifically or by clear 
implication, conferred by the statute de- 
fining their powers. Oppenheimer v. Re- 
gan, 32 M 110; 116, 79 P 695; State ex 
rel. Matthews v. Taylor, 33 M 212, 215, 
83 P 484; State v. Wiles, 98 M 577, 41 
Pi Pdaed, 

Under the rule that where the legisla- 
ture confers jurisdiction upon a justice’s 
court where none existed before, it must 
be exercised in the manner and within 
the limits stated, held, that a search-war- 
rant issued by a justice of the peace under 
chapter 116, laws of 1923, without the 
approval of the county attorney was void, 
that chapter providing that the approval 
of that officer must first be obtained. 
State v. District Court et al., 71 M 570, 
574, 230 P 1089. 


References 


Cited or applied in State ex rel. Jackson 
v. Kennie, 24 M 45, 56, 60 P 589; State 
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v. O’Brien, 35 M 482, 496, 90 P 514; Lam- 
bert v. Helena Adjustment Co. et al., 69 
M 510, 514, 222 P 1057; State ex rel. St. 


See. 22. 


CONSTITUTION 


OF MONTANA 


George v. Justice Court, 80 M 53, 56, 257 
P 1034. 


Justices’ courts shall always be open for the transaction of 


business, except on legal holidays and non-judicial days. 


See. 23. 


Appeal shall be allowed from justices’ courts, in all cases, to 


the district courts, in such manner and under such regulations as may be 


prescribed by law. 


Regulations as Prescribed by Law 

The right of appeal, though guaranteed 
by this section of the constitution, m&y 
be exercised only in obedience to the stat- 
utory regulations applicable. The only ap- 
peal from a justice’s court provided for 
is an appeal from a judgment, and no ap- 
peal lies to the district court from an or- 
der made in a justice’s court either be- 
fore or after judgment. State ex rel. Cob- 
ban v. District Court, 30 M 93, 95, 75 P 
862. 


Appeals provided for by this section are. 


subject to statutory regulation, and the 
mode prescribed for taking them is ex- 
elusive. Jenkins v. Carroll, 42 M 302, 312, 
112 P 1064. 

Id. When the validity of a judgment 
of a district court, rendered on appeal 
from a justice’s court, is brought in ques- 
tion, the proceedings must show that jur- 
isdiction was acquired in the manner pre- 
scribed by statute. 

The regulations, prescribed by the leg- 
islature under authority of the constitu- 
tion, for appealing cases from justices’ 
courts to the district court, are found in 
section 9754 and sections 9756 and 9757. 
State ex rel. Hackshaw v. District Court, 
48 M 477, 479, 188 P 1100. 

Right of Appeal in General 

An appeal lies from a judgment entered 
in a justice’s court upon failure of de- 


face of the papers. Denial of an appeal 
on questions of law in such a case would 
violate the provisions of this section. 
Maxey v. Cooper, 21 M 456, 457, 54 P 562. 

A right of appeal is granted from the 
justice’s court to the district court in 
all cases; and an appeal lies where a jus- 
tice refuses to set aside a judgment by de- 
fault, and the district court should enter- 
tain the appeal for a trial de novo as it 
was tried, or should have been tried, in 
the justice’s court. State ex rel. Shana- 
han v. Linday, 22 M 398, 400, 56 P 827. 
See State ex rel. Reynolds v. Laurendeau, 
27 M 522, 524, 71 P 754. 

Only such questions as were raised and 
presented in the justice’s court can be 
tried on appeal in the district court, and 
where there was no showing that a mo- 
tion was made in the justice’s court to 
set aside the judgment and dismiss the 
cause, but the record showed that the case 
was tried on issues of fact raised by the 
answer, it was proper for the district 
court, on appeal from a judgment for 
plaintiff, to overrule a motion to dismiss 
the cause, and to try the issues of fact 
which had been raised before the justice. 
Clark v. Great Northern Ry. Co., 30 M 
458, 464, 76 P 1003. 

Appeals from justices’ courts to the dis- 
triet courts are allowed in all cases in 
such manner and under such regulations 


fendant to answer after overruling of his 
demurrer to the complaint—the demurrer 
to the complaint raises a question 
of law, which is apparent upon the 


as may be prescribed by law. State ex 
rel. Rosenstein v. District Court, 41 M 
100, 102, 108 P 580. 


POLICE AND MUNICIPAL COURTS 
Sec. 24. The legislative assembly shall have power to provide for creat- 
ing such police and municipal courts and magistrates for cities and towns as 
may be deemed necessary from time to time, who shall have jurisdiction in 
all cases arising under the ordinances of such cities and towns, respectively ; 
such police magistrates may also be constituted ex-officio justices of the peace 
for their respective counties. 


References 
« out or applied in State ex rel. City of Butte v. District Court, 37 M 202, 204, 


MISCELLANEOUS PROVISIONS 
Sec. 25. The supreme and district courts shall be courts of record. 


References 
Thelan v. Vogel et al., 86 M 33, 40, 281 P 753. 
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See. 26. 
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All laws relating to courts shall be general and of uniform oper- 


ation throughout the state; and the organization, jurisdiction, powers, pro- 
ceedings and practice of all courts of the same class or grade, so far as regu- 


lated by law, shall be uniform. 


Operation and HBffect 

If the specific provisions of the code re- 
lating to the drawing of a jury panel may 
be treated as directory only, and be disre- 
garded by the presiding judge, then juries 
might be summoned by one judge by open 
venire, and by another by any particular 
method which he might prefer, and the 
result would be an absence of that uni- 
form operation of law relating to the 
courts of the state contemplated by this 
section. State v. Landry, 29 M 218, 224, 
74 P 418. 

Since the act of December 10, 1903, 
amending section 180 of the code of civil 
procedure of 1895 (8868), so as to pro- 


See. 27. 


vide for the disqualification of district 
judges on the filing of an affidavit of 
prejudice, is general in its terms and oper- 
ation throughout the state, and therefore 


sufficiently complies with this section, it 


is immaterial that it was passed at an ex- 
tra session of the legislature. State ex 
rel. Anaconda ©. M. Co. v. Clancy, 30 M 
529, 542, 77 P 312. 

References . 
Cited or applied in State ex rel. Root 
v. McHatton, 10 M 370, 25 P 1046; State 
ex rel. Breen v. Toole, 32 M 4, 8, 79 P 408; 
State ex rel. Corry v. Cooney et al., 70 M 

355, 364, 225 P 1007. 


The style of all process shall be ‘‘The State of Montana,’’ and 


all prosecutions shall be conducted in the name and by the authority of the 


Same. 


‘‘Criminal Prosecutions’ ’—Defined 

Infractions of local police regulations 
are not, in their essence, crimes or misde- 
meanors, as those terms are employed in 
criminal jurisprudence, and are therefore 
not criminal prosecutions. Such actions 
need not be prosecuted in the name of the 
state, but should be prosecuted in the 
name of the city. City of Helena v. Kent, 
32 M 279, 290, 80 P 258; State ex rel. 
Streit v. Justice Court, 45 M 375, 381, 
123 P 405. See, also, State ex rel. City 
of Butte v. District Court, 37 M 202, 206, 
95 P 841. 

Prosecutions for violations of local or- 
dinances must be conducted in the name 
of the municipality, by its prosecuting of- 
ficer, but criminal cases arising under the 
state laws must be prosecuted in the name 
of the state and by the county attorney. 
State ex rel. Streit v. Justice Court, 45 M 
375, 380, 123 P 405. 


Immaterial Variation from Style of Pro- 
cess—HEffect of 

Since an officer’s authority to sell land 
on foreclosure emanates from the decree, 
and not from a so-called order of sale 
thereon, the fact that such order ran in 
the name of ‘‘The People of the State of 
Montana,’’ instead of ‘‘the State of Mon- 
tana,’’ the style required for process by 
this section, was immaterial. Thomas v. 
Thomas, 44 M 102, 109, 119 P 283. 

While the above section is mandatory, 
it does not follow that an indictment or 


See. 28. 


information is defective if it does not 
contain a formal specific allegation that 
it is presented in the name and by the 
authority of the state. The provision 
embodies both a command to the courts 
that they shall not entertain a prosecu- 
tion of a citizen by any authority other 
than that of the state, acting through the 
officers provided for that purpose, and 
also a guaranty to the citizen that he shall 
not be held to answer by any other au- 
thority. The requirement is complied 
with if it appears from the record that 
the prosecution is conducted in the name 
of the state and by its authority. State 
v. Barry, 45 M 582, 584, 124 P 774. 

‘*Process’’ Defined 

The word ‘‘process’’?’ employed in the 
constitutional provision ‘‘the style of all 
process shall be ‘The State of Mon- 
tana’,’’ does not include the order of 
sale found in the decree of a court of 
equity in foreclosure proceedings. Thomas 
v. Thomas, 44 M 102, 110, 119 P 283. 


References 

Cited or aplied in State v. Kingsly, 10 
M 537, 544, 26 P 1066; Independent Pub- 
lishing Co. v. County of Lewis and Clark, 
30 M 83, 85, 75. P 860; State ex rel. City 
of Butte v. District Court, 37 M 202, 205, 
207, 95 P 841; State v. Driscoll, 49 M 558, 
560, 144 P 153; State ex rel. Payne v. 
District Court, 53 M 350, 355, 165 P 294; 
State ex rel. Marquette v. Police Court, 
86 M 297, 307, 283 P 430. 


There shall be but one form of civil action, and law and equity 


may be administered in the same action. 
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Operation and Effect 

The old distinctions between actions at 
law and in equity have been abolished, 
and the court, having jurisdiction of the 
parties, can afford such relief as the facts 
of the case may justify. Merchants’ Nat. 
Bank v. Great Falls Opera House Co., 23 
M 33, 40, 57 P 445. 

Under this section, a mistake as to the 
form in which the action should be 
brought, or as to the relief which may 
be demanded upon the statement of facts 
made, is of no moment. If equitable re- 
lief is demanded, but the facts do not 
warrant this character of relief, a com- 
plaint will be sustained for legal relief, if 
the facts warrant it. Anderson v. Red 
Metal Min. Co., 36 M 312, 319, 93 P 44. 


See. 29. 
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Though under the code system of plead- 
ing the common-law distinctions of form 
of actions have been abolished, the sub- 
stantial rights remain unchanged; the 
reasons underlying the cause of action re- 
main the same and plaintiff may not re- 
cover beyond the case stated by him in 
his complaint. Kramlich v. Tullock, 84 
M 601, 612, 277 P 411. 


References 

Cited or applied in Lloyd v. Sullivan, 
9 M 577, 587, 24 P 218; Edgerton v. Edg- 
erton, 12 M 122, 145, 29 P 966; State ex 
rel. Stewart v. District Court, 77 M 361, 
372, 251 P 137; Alley v. Peeso, 88 M1, 
12, 290 P 238. 


The justices of the supreme court and the judges of the district 


courts shall each be paid quarterly by the state, a salary, which shall not 
be inereased or diminished during the terms for which they shall have been 
respectively elected. Until otherwise provided by law, the salary of the jus- 
tices of the supreme court shall be four thousand dollars per annum each, and 
the salary of the judges of the district courts shall be three thousand five 


hundred dollars per annum each. 


Operation and Effect 

This section embodies an express re- 
striction upon the powers of the legis- 
lative assembly. Lloyd v. Silver Bow 
County, 11 M 408, 413, 28 P 453. 


While a district judge elected prior to, 
and serving at the time of the passage of 
an act increasing the salary of the office, 
would not have been entitled to the in- 
crease, his successor appointed to fill the 
vacancy created by the former’s resigna- 
tion some seven months after its passage, 
could rightfully demand the enlarged 
compensation. State ex rel. Javkson v. 
Porter, 57 M 343, 188 P 375. 


Held, that the imposition of tax upon 
the net income derived from the official 
salary of a district judge in accordance 
with the provisions of chapter 181, laws 
of 1933, does not constitute a diminution 
of such salary, and, therefore, does not 
offend against this constitutional provi- 
sion, that the salaries of such judicial of- 
ficers shall not be diminished during their 
terms of office, nor against section 31, 
article V, of the constitution. Poorman v. 
State Board of Equalization, 99 M 543, 
555, 45 P 2d 307. 


References 
Cited or applied in State ex rel. Buck 


v. Hickman, 10 M 497, 499, 26 P 386. 


Sec. 30. No justice of the supreme court nor judge of the district court 
shall accept or receive any compensation, fee, allowance, mileage, perquisite 
or emolument for or on account of his office, in any form whatever, except 
the salary provided by law. 

Operation and Effect 
This section embodies an express re- 
striction upon the powers of the legisla- 

See. 31. No justice or clerk of the supreme court, nor judge or clerk of 
any district court shall act or practice as an attorney or counsellor at law in 
any court of this state during his continuance in office. 

Operation and Effect against the district judge. State v. Jack- 
This section is a prohibition directed son, 9 M 508, 519, 24 P 213. 

Sec. 32. The legislative assembly may provide for the publication of 

decisions and opinions of the supreme court. 


See. 33. All officers provided for in this article, excepting justices of the 
supreme court, who shall reside within the state, shall respectively reside 
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tive assembly. Lloyd v. Silver Bow 


County, 11 M 408, 413, 28 P 453. 
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during their term of office in the district, county, township, precinct, city or 
town for which they may be elected or appointed. 


Sec. 384. Vacancies in the office of justice of the supreme court, or judge 
of the district court, or clerk of the supreme court, shall be filled by appoint- 
ment, by the governor of the state, and vacancies in the offices of county 
attorney, clerk of the district court, and justices of the peace, shall be filled 
by appointment, by the board of county commissioners of the county where 
such vacancy occurs. A person appointed to fill any such vacancy shall hold 
his office until the next general election and until his successor is elected 
and qualified. A person elected to fill a vacancy shall hold office until the 


expiration of the term for which the person he succeeds was elected. 


Intention of This Provision 


The general policy of the state govern- 

ment is that election to office, when it 
may be conveniently done, is the rule, 
and that appointment to "fill vacancies 
shall be effective only until the people 
can elect. That this was the intention of 
the constitutional convention is clearly in- 
dicated by the last two sentences of this 
section. State ex rel. Patterson v. Lentz, 
50 M 322, 340, 146 P 932. 

Term of Office of Appointees 

In every instance of appointment to 
fill a vacancy in an elective office, unless 
an exception be made in the office of 
county commissioner, the constitution 
specifically limits the tenure of the ap- 
pointee to the next general election, or 
‘‘until his successor is elected and quali- 
fied’’; and this phrase is literally con- 
strued by the concluding sentence of the 
above section, for if an appointee holds 


See.. 35. 


for the residue of the term, then there 
could never be ‘‘a person elected to fill 
a vacancy’’ if an appointment had been 
made. That sentence is intelligible only 
upon the theory that the appointee holds 
only until the next general election, or 
until the person elected for the residue 
of the term qualifies. State ex rel. Me- 
Gowan v. Sedgwick, 46 M 187, 190, 127 
P 94. 

Tie Vote for Clerk of District Court— 
Effect of 

In the event of a tie vote for clerk of 
the district court, the board of county 
commissioners is authorized to appoint to 
fill the vacancy. State ex rel. Jones v. 
Foster, 39 M 583, 592, 104 P 860. 


References 

Cited or applied in State ex rel. Breen 
v. Toole, 32 M 4, 8, 79 P 403; State ex 
tel. Rowe v. Kehoe, 49 M 582, 585, 144 
P 162. 


No justice of the supreme court or district judge shall hold 


any other public office while he remains in the office to which he has been 


elected or appointed. 


Operation and Effect 
This section is a prohibition against a 


district judge holding any other office. 
State v. Jackson, 9 M 508, 519, 24 P 213. 


Sec. 36. A civil action in the district court may be tried by a judge pro 


tempore, who must be a member of the bar of the state, agreed upon in writ- 
ing by the parties litigant, or their attorneys of record, approved by the 
court, and sworn to try the cause; and in such case any order, judgment or 
decree, made or rendered therein by such judge pro tempore, shall have the 
same force and effect as if made or renderd by the court with the regular 
judge presiding. 

it authority to do any act incidental or 


necessary to the exercise thereof. Lit- 
trell v. Wilcox, 11 M 77, 79, 27 P 394. 


Operation and Effect 
The authority given by this section to 
a special judge to try a case carries with 


See. 37. Any judicial officer who shall absent himself from the state for 
more than sixty consecutive days shall be deemed to have forfeited his office. 


Electric Ry. Co., 10 M 24, 45, 24 P 626, 
25 P 278. 


References 
Cited or applied in Wallace v. Helena 
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ARTICLE IX 
RIGHTS OF SUFFRAGE AND QUALIFICATIONS TO HOLD OFFICE 
Section 1. All elections by the people shall be by ballot. 


References 
Cited or applied in State ex rel. Cheno- 
weth v. Acton, 31 M 37, 41, 77 P 299. 


Operation and Effect 

The use of voting machines is not in 
contravention of this section. State ex 
rel, Fenner v. Keating, 53 M 371, 163 P 
1156. 


Sec. 2. Every person of the age of twenty-one years or over, possessing 
the following qualifications, shall be entitled to vote at all general elections 
and for all officers that now are, or hereafter may be, elective by the people, 
and, except as hereinafter provided, upon all questions which may be sub- 
mitted to the vote of the people or electors: First, he shall be a citizen of the 
United States; second, he shall have resided in this state one year immediately 
preceding the election at which he offers to vote, and in the town, county or 
precinct such time as may be prescribed by law. If the question submitted 
concerns the creation of any levy, debt or liability the person, in addition to 
possessing the qualifications above mentioned, must also be a taxpayer whose 
name appears upon the last preceding completed assessment roll, in order 
to entitle him to vote upon such question. Provided, first, that no person 
convicted of felony shall have the right to vote unless he has been pardoned 
or restored to citizenship by the governor: provided, second, that nothing 
herein contained shall be construed to deprive any person of the right to vote 
who has such right at the time of the adoption of this constitution; provided, 
that after the expiration of five years from the time of the adoption of this 
constitution, no person except citizens of the United States shall have the 


right to vote. 


NOTE.—Section 2 of article IX is given 
as amended by act approved March 9, 
1931 (chapter 101, laws of 1931); adopted 
at the general election of November 8, 
1932, effective under governor’s proclama- 
tion December 9, 1932. The original con- 
stitutional provision was before amended. 
See chapter 1, laws of 1913, as later ap- 
proved by the people. 


‘‘Absent Voter Law’’ Does Not Violate 
This Provision 

Held, that the absent voters law (chap- 
ter 155, laws of 1917—-sections 715-735, 
R. C. M. 1921) is a valid enactment and 
not open to the objection that in permit- 
ting a ballot to be delivered to the elee- 
tion officers by mail, it violates section 
2 of article IX of the state constitution, 
the contention that the section, by provid- 
ing that an elector shall have resided in 
the state one year immediately preceding 
the election ‘‘at which he offers to vote,’’ 
impliedly requires his personal presence 
at the polls, not being tenable. Goodell v. 
Judith Basin County et al., 70 M 222, 228 
et seq., 224 P 1110. 
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Operation and Effect 

The fact that by section 3 of chapter 
29 laws of 1907, pp. 50, 920 et seq., estab- 
lishing county free high schools, the eleec- 
tors who favor the establishment of such 
schools are designated as the persons who 
Shall determine the location of it, is not 
a valid objection to its constitutionality 
as depriving those opposed to such school 
of the right to vote on the question of 
its location, contrary to this section. Evers. 
v. Hudson, 36 M 135, 151, 92 P 462. 

In the absence of any property test 
for voters, a person who possesses the 
qualifications enumerated in this section, 
and who is duly registered, is entitled to 
vote without reference to his property 
holdings. State ex rel, Eagye v. Bawden, 
51 M 357, 359, 152 P 761. 


‘‘Qualified Elector’’ 

Save where otherwise indicated, the 
term ‘‘qualified elector’’ means a person 
who possesses the qualifications prescribed 
by the constitution as necessary to en- 
title him to vote; it does not mean simply 
a registered voter. State ex rel. Lang v. 
Furnish, 48 M 28, 32, 134 P 297. 


CONSTITUTION 


References 

Cited or applied before amendment in 
State ex rel. Chenoweth v. Acton, 31 M 
37, 43, 77 P 299; as amended in State ex 
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P 164; Rose v. Sullivan, 56 M 480, 482, 
185 P 562; In re Mahaffay’s Estate, 79 


-M 10, 18, 254 P 875; Arps v. State High- 


way Commission, 90 M 152, 161, 300 P 


rel. Fadness v. Hie, 53 M 1388, 144, 162 549. 


See. 3. For the purpose of voting no person shall be deemed to have 
gained or lost a residence by reason of his presence or absence while employed 
in the service of the state, or of the United States, nor while engaged in the 
navigation of the waters of the state, or of the United States, nor while a 
student at any institution of learning, nor while kept at any almshouse or 
other asylum at the public expense, nor while confined in any public ec 


References 


State ex rel. Johnson v. Kassing, 74 M 25, 30, 238 P 582. 


Sec. 4. Electors shall in all cases, except treason, felony or breach of 
peace, be privileged from arrest during their attendance at elections and in 
going to and returning therefrom. 


See. 5. No elector shall be obliged to perform military duty on the days 
of election, except in time of war or public danger. 


See. 6. No soldier, seaman or marine in the army or navy of the United 
States shall be deemed a resident of this state in consequence of being sta- 


tioned at any military or naval place within the same. ; 


See. 7. No person shall be elected or appointed to any office in this 
state, civil ‘or military, who is not a citizen of the United States, and who 
shall not have resided in this state at least one year next before his election 
or appointment. 


See. 8. No idiot or insane person shall be entitled to vote at any election 
in this state. 


References 
Cited or applied in State v. Martin, 24 M 403, 408, 62 P 590. 


See. 9. The legislative assembly shall have the power to pass a registra- 
tion and such other laws as may be necessary to secure the purity of elections 
and guard against abuses of the elective franchise. 


ex rel. Fadness v. Hie, 53 M 138, 
P 164. 

References 

Cited or applied in State ex rel. Metcalf 
v. Wileman, 49 M 4386, 440, 143 P 565; 
Harrington v. Crichton, 53 M 388, 164 
P 537. 


Operation and Hffect 


Registration is no part of the qualifi- 
cations of an elector, and adds nothing to 
them; it is merely a method of ascertain- 
ing who the qualified electors are, in order 
that abuses of the elective franchise may 
be guarded against. State ex rel. Lang v. 
Furnish, 48 M 28, 33, 134 P 297; State 


145, 162 


See. 10. All persons possessing the qualifications for suffrage prescribed 
by Section 2 of this article as amended and such other qualifications as the 
legislative assembly may by law prescribe, shall be eligible to hold the office 
of county superintendent of schools or any other school district office. 


NOTE.—Section 10, article IX, is given 
as amended by act approved March 7, 
1923 (chapter 97, laws of 1923); adopted 
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at the general election of November 4, 
1924; effective under governor’s procla- 
mation December 9, 1924. 
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Operation and Effect 

The constitution prescribes no other 
qualifications for a county superintendent 
of schools than those provided for in this 
and the following sections; that is, the 
person must be either a woman, or a per- 
son qualified to vote at general elections 


See. 11. 


- and for state officers in this state. 
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State 
ex rel. Chenoweth v. Acton, 31 M 37, 43, 
71 P1209: 

References 

Cited or applied in Rose v. Sullivan, 56 
M 480, 185 P 562. 


Any person qualified to vote at general elections and for state 


officers in this state, shall be eligible to any office therein except as otherwise 
provided in this constitution, and subject to such additional qualifications 
as may be prescribed by the legislative assembly for city offices and offices 


hereafter created. 


Operation and Effect 

By the adoption of the suffrage amend- 
ment to the constitution, the sex attribute 
as a qualification to hold office was 
eliminated, and the use of the word 
‘‘male’’ in a statute prescribing a quali- 
fication for office is of no effect. Rose 
v. Sullivan, 56 M 480, 185 P 562. 

Where the legislature in creating an 
elective office prescribes no limitations 
or qualifications, the right to hold it is 
an implied attribute of citizenship and is 
presumed to be coextensive with that of 


voting at an election held for the pur- 
pose of choosing an incumbent for that of- 
fice, those only who are competent to se- 
lect the officer being deemed competent 
to hold it. State ex rel. Shea v. Cocking 
et al., 66 M 169, 173, 213 P 594. 

References 

Cited or applied in State ex rel. Ken- 
nedy v. Martin, 24 M 403, 408, 62 P 588; 
State ex rel. Chenoweth v. Acton, 31 M 
37, 48, 77 P 299; Arps v. State Highway 
Commission, 90 M 152, 161, 300 P 549. 


Seg. 12. Upon all questions submitted to the vote of the taxpayers of the 
state, or any political division thereof, women who are taxpayers and pos- 
sessed of the qualifications for the right of suffrage required of men by this 
constitution, shall equally with men have the right to vote. 


References 


Cited or applied in Potter v. Furnish, 46 M 391, 394, 128 P 542. 


See. 13. 


In all elections held by the people under this constitution, the 


person or persons who shall receive the highest number of legal votes shall 


be declared elected. 


Operation and Effect 


If section 10814 permits a candidate 
who did not receive the highest. number 
of legal votes to be declared elected upon 
a judgment of ouster in a contest pro- 
ceeding, it is void as in contravention of 


this section. Cadle v. Town of Baker, 51 
M 176, 185, 149 P 960. 


References 

Cited or applied in Stackpole v. Halla- 
han, 16 M 40, 40 P 80; State ex re]. Brooks 
v. Fransham, 19 M 2738, 289, 48 P 1; State 
ex rel. Breen v. Toole, 32 M 4, 8, 79 P 403. 


ARTICLE X 


STATE INSTITUTIONS AND PUBLIC BUILDINGS 


Section 1. 


Edueational, reformatory and penal institutions, and those 


for the benefit of the insane, blind, deaf and mute, soldiers’ home, and such 
other institutions as the public good may require, shall be established and 
supported by the state in such a manner as may be prescribed by law. 


Operation and Effect 

There being no constitutional prohibi- 
tion, the state may, under its police power, 
lawfully engage in the business of operat- 
ing a grain elevator or in other similar 
business for the benefit of the public. 


State ex rel. Lyman v. Stewart, 58 M 1, 
6,0190, Pa 129. 

References 

State ex rel Henderson v. 
County, 87 M 122, 132, 286 P 125. 


Dawson 
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See. 2. At the general election in the year one thousand eight hundred 
and ninety-two, the question of permanent location of the seat of government 
is hereby provided to be submitted to the qualified electors of the state, and 
the majority of all the votes upon said question shall determine the location 
thereof. In case there shall be no choice of location at said election, the ques- 
tion of choice between the two places for which the highest number of votes 
shall have been cast shall be, and is hereby, submitted in like manner to the 
qualified electors at the next general election thereafter; provided, that 
until the seat of government shall have been permanently located the tem- 
porary seat of government shall be and remain at the city of Helena. 


References 
Cited or applied in State ex rel. Lloyd v. Rotwitt, 15 M 29, 30, 37 P 845. 


Sec. 3. When the seat of government shall have been located as herein 
provided the location thereof shall not thereafter be changed, except by a 
vote of two-thirds of all the qualified electors of the state voting on that 
question at a general election at which the question of the location of the 
seat of government shall have been submitted by the legislative assembly. 


See. 4. The legislative assembly shall make no appropriations or expen- 
ditures for capitol buildings or grounds until the seat of government shall 
have been permanently located, as herein provided. 


Sec. 5. The several counties of the state shall provide as may be pre- 
seribed by law for those inhabitants, who, by reason of age, infirmity or 


misfortune. may have claims upon the sympathy and aid of society. 


Operation and Effect 

Held, that the provision of the constitu- 
tion (article X, section 5) that the coun- 
ties of the state shall provide by law for 
those inhabitants who, by reason of age, 
infirmity or misfortune, may have claims 
upon the sympathy and aid of society, 
must be given a broad construction con- 
sistently with its benevolent purpose. 
Jones v. Cooney et al., 81 M 340, 344, 263 
P 429. 


The fact that under this section it is 
made the duty of counties to provide for 
the support of their indigents, does not 
prohibit the legislature from making like 


provision for unfortunates of the state at 
large; therefore, in directing, by section 2 
of chapter 40, laws of extraordinary ses- 
sion 1933-34, that twenty per cent of the 
income tax collected by chapter 20, id., 
the income tax law was not rendered un- 
constitutional. Mills v. State Board of 
Equalization et al., 97 M 13, 23, 33 P 2d 
563. i 


References 

Cited and construed with section 1, ar- 
ticle XIII, in State ex rel. Cryderman v. 
Wienrich, 54 M 390, 395, 170 P 942; State 
v. Gowdy, 62 M 119, 125, 203 P 1115. 


ARTICLE XI 
EDUCATION 
Section 1. It shall be the duty of the legislative assembly of Montana to 
establish and maintain a general, uniform and thorough system of public, 


free, common schools. 


Classification of School Districts for the 
Election of Trustees Does Not Violate 
. This Provision 

This section does not prohibit the 
enactment of a law classifying school dis- 
tricts for the purposes of the election of 
trustees according to population, so long 
as the law provides for a reasonable clas- 
sification and is reasonable and uniform 
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in its operation and effect upon all dis- 
tricts within the same classification—al- 
though, at the time of the passage of the 
act, only a few districts would be includ- 
ed within the law. State ex rel. Bray v. 
Long, 21 M 26, 30, 52 P 645. 


‘*Education’’ Defined 
‘‘Hiducation’’ in its broadest and best 
sense embraces mental, moral and physical 


XI, 1-8 CONSTITUTION 


powers or faculties, within the meaning 
of section 1, article XI of the constitution, 
declaring that it shall be the duty of the 
legislature to establish and maintain a 
general, uniform and thorough system of 
public, free, common schools. McNair v. 
Soe District No. 1, 87 M 423, 427, 288 
188. 


Purpose of This Provision 

This section and section 11 of this arti- 
ele are not exclusive so as to lmit the 
legislative power to the establishment and 
maintenance of common schools and state 
institutions only. The purpose of this 
section is to insure a system of common 
schools, but there is nothing in it which 
limits the power of the legislature to pro- 
vide for other schools. The section is not 
a limitation upon the legislative power, 
but is a solemn mandate to the legislature. 
Evers v. Hudson, 36 M 135, 150, 92 P 462. 


The clear intent of section 1, article XI, 
constitution, imposing upon the legislature 
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the duty of establishing and maintaining 
a general, uniform and thorough system of 
public, free, common schools, is that ade- 
quate facilities for the education of all 
children shall be furnished. Grant et al. 
v. Michaels et al. 94 M 452, 464, 23 P 2d 
266. 


Uniform Text Books Not Required by 
This System 

While the legislative assembly has the 
power to establish a series of text-books 
for use in the public schools of the state, 
this section does not require the adoption 
of a uniform series of text-books through- 
out the state by that body. Campana v. 
Calderhead, 17 M 548, 550, 44 P 83. 


References 

Cited in State ex rel. Shapley v. Board 
of Commissioners of Yellowstone County, 
12 M503, 506,.31 P78; Statesex rel) Hen; 
derson v. Dawson County, 87 M 122, 1382, 
286 P 125; Perkins v. Trask et al., 95 M 
17,23 te ead 2982: 


See. 2. The public school fund of the state shall consist of the proceeds 


of such lands as have heretofore been granted, or may hereafter be granted, 
to the state by the general government known as school lands; and those 
granted in lieu of such; lands acquired by gift or grant from any person or 
corporation under any law or grant of the general government; and of all 
other grants of land or money made to the state from the general govern- 
ment for general educational purposes, or where no other special purpose is 
indicated in such grant; all estates, or distributive shares of estates that may 
escheat to the state; all unclaimed shares and dividends of any corporation 
incorporated under the laws of the state, and all other grants, gifts, devises or 


bequests made to the state for general educational purposes. 


Operation and Effect 

Neither this provision nor that con- 
tained in section 1 of article XVII deals 
with the subject of the capacity of the 
_ state to acquire property. Both are limi- 
tations upon the power of disposal by the 
legislature. They also embody an express 
injunction upon the legislature that the 
property with which they deal must be 
devoted exclusively to the purposes for 
which it has been or may be acquired. In 
re Beck’s Estate, 44 M 561, 576, 121 P 784. 


The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; of 


See. 3. 


section 1, article XVII, of the constitu- 
tion, providing the manner of disposal of 
such land, and of sections 2 and 12, arti- 
cle XI, providing that the school fund de- 
rived from the proceeds of such land shall 
be guaranteed against loss or diversion,, 
are limitations upon the power of disposal 
of school land by the legislature. Newton 
v.) Werler, 87 M164, 286° P#133; 


References 

Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200; State 
ex rel. Evans v. Stewart, 53 M 18, 23, 161 
P 309; School District No. 1 v. City of 
Helena, 87 M 300, 307, 287 P 164. 


Such public school fund shall forever remain inviolate, guaran- 


teed by the state against loss or diversion, to be invested, so far as possible,. 
in public securities within the state, including school district bonds, issued 
for the erection of school buildings, under the restrictions to be provided by 
law. 


Operation and Effect 
An act providing for the investment of 
school funds is not invalid because it dis- 


criminates against certain securities. State 


ex rel. Evans v. Stewart, 53 M 18, 24, 161 
P, 309. 
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The provision of section 3, article XI, of 
the constitution that the public school 
fund shall forever remain inviolate refers 
to the permanent school fund and not to 
funds raised by tax levies; hence the con- 
tention that to hold school districts liable 
for penalties, interest and costs on delin- 
quency in payment of special improve- 
ment assessments would violate the consti- 
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tutional guaranty may not be sustained. 
School District No. 1 v. City of Helena, 87 


-M 300, 307, 287 P 164. 


References 

Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200; Butte 
v. School District, 29 M 336, 74 P 869; 
Newton v. Weiler, 87 M 164, 171, 286 P 
133. 


See. 4. The governor, superintendent of public instruction, secretary of 


state and attorney general shall constitute the state board of land commis- 
sioners, which shall have the direction, control, leasing and sale of the school 
lands of the state, and the lands granted or which may hereafter be granted 
for the support and benefit of the various state educational institutions, un- 
der such regulations and restrictions as may be prescribed by law. 


References 137 P 854; Rider v. Cooney et al., 94 M 
Cited or applied in State ex rel. Koch .295, 305, 23 P 2d 261; Nemitz v. Reck- 
v. Barret, 26 M 62, 65, 66 P 504; State ards et al., 98 M 229, 38 P 2d 980. 
ex rel. Gravely v. Stewart, 48 M 347, 350, 


See. 5. Ninety-five per centum (95%) of all the interest received on 
the school funds of the state, and ninety-five per centum (95%) of all rents 
received from the leasing of school lands and of all other income from the 
public school funds shall be apportioned annually to the several school dis- 
tricts of the state in proportion to the number of children and youths between 
the ages of six (6) and twenty-one (21) residing therein respectively, but 
no district shall be entitled to such distributive share that does not maintain 
a public free school for at least six months during the year for which such 
distribution is made. The remaining five per centum (5% ) of all the interest 
received on the school funds of the state, and the remaining five per centum 
(5% ) of all the rents received from the leasing of school lands and of all other 
income from the puble school funds, shall annually be added to the public 
school funds of the state and become and forever remain an inseparable and 
inviolable part thereof. : 


NOTE.—This section is given as amend- 
ed by chapter 149, laws of 1919, approved 
at election of November 2, 1920, effective 
under governor’s proclamation December 
6, 1920. 


Sec. 6. It shall be the duty of the legislative assembly to provide by 
taxation, or otherwise, sufficient means, in connection with the amount re- 


ceived from the general school fund, to maintain a public, free common school 
in each organized district in the state, for at least three months in each year. 


References 
Cited or applied in State ex rel. Knight 
v. Cave, 20 M 468, 471, 52 P 200. 


Operation and Effect 

Since section 6, article XI, constitution, 
places the duty upon the legislature to 
provide by taxation, ‘‘or otherwise’’ suf- 
ficient means for the maintenance of a 
public, free common school in each or- 
ganized district in the state (which in- 
cludes a county high school), the legisla- 
ture had power to clothe the county high 
school board with authority to provide, to 
some extent, for the maintenance of the 
school by authorizing the board to rent 
school buildings to private persons for 


public dances, as it did by the enactment 
of chapter 48, laws of 1929, by providing 
for their rental for ‘‘public entertain- 
ments.’’ Young v. Board of Trustees et 
al., 90 M 576, 582, 4 P 2d 725. 

References 

Cited in State ex rel. Shapley v. Board 
of Commrs. of Yellowstone Co., 12 M 503, 
506, 31 P 78; State ex rel. Knight v. Cave, 
20 M 468, 471, 52 P 200; State ex rel. 
Henderson v. Dawson County, 87 M 122, 
132, 286 P 125; School District No. 1 v. 
City of Helena, 87 M 300, 307, 287 P 164. 
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See. 7. The public free schools of the state shall be open to all children 
and youth between the ages of six and twenty-one years. 

References 

State ex rel. Henderson vy. Dawson County, 87 M 122, 132, 286 P 125. 

See. 8. Neither the legislative assembly, nor any county, city, town, or 
school district, or other public corporations, shall ever make directly or in- 
directly, any appropriation, or pay from any public fund or moneys what- 
ever, or make any grant of lands or other property in aid of any church, or 
for any sectarian purpose, or to aid in the support of any school, academy, 
seminary, college, university, or other literary, scientific institution, controlled 
in whole or in part by any church, sect or denomination whatever. 


See. 9. No religious or partisan test or qualification shall ever be re- 
quired of any person as a condition of admission into any public educational 
institution of the state, either as teacher or student; nor shall attendance be 
required at any religious service whatever, nor shall any sectarian tenets be 
taught in any public educational institution of the state; nor shall any person 
be debarred admission to any of the collegiate departments of the university 
on account of sex. 


See. 10. The legislative assembly shall provide that all elections for 
school district officers shall be separate from those elections at which state 
or county officers are voted for. 


Sec. 11. The general control and supervision of the state university and 
the various other state educational institutions shall be vested in a state board 
of education, whose powers and duties shall be prescribed and regulated by 
law. The said board shall consist of eleven members, the governor, state 
superintendent of public instruction, and attorney general, being members 
ex-officio; the other eight members thereof shall be appointed by the goy- 
ernor; subject to the confirmation of the senate, under the regulations and 
restrictions to be provided by law. 


Operation and Effect 

The state board of education was created 
by the legislature under the authority of 
this section. State ex rel. Koch v. Barret, 
26 M 62, 66, 66 P 504. 

This section does not limit the legis- 
lative authority to establishing and main- 
taining common schools and state insti- 
tutions, and is not offended by laws of 
1907, chapter 29, p. 50, authorizing the 
establishment of county free high schools. 
Evers v. Hudson, 36 M 135, 149, 92 P 462. 

Held, that section 2 of chapter 77, laws 
of 1927, authorizing an appeal from a 
decision of a board of school trustees on 
an application for transportation of pupils 
from their homes to a school, ete., to the 
state board of education, is not open to 
the objection that under section 11, article 
XI, of the constitution the legislature in 
prescribing the powers and duties of such 
board is limited to prescribing powers and 
duties to be exercised in connection with 
the state educational institutions and 
therefore was without authority to clothe 
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it with jurisdiction to pass on appeals 
relating to matters connected with the 
common schools. State ex rel. Stephens 
v. Keaster et al., 82 M 126, 266 P 387. 


The state board of education charged 
by section 11, article XI of the constitu- 
tion, with the general control and super- 
vision of the state university and its vari- 
ous units, ‘‘whose powers and duties shall 
be prescribed and regulated by law,’’ is 
a part of the executive department of the 
state government—one of its agencies— 
and as such subject to legislative control. 
State v. Brannon et al., 86 M 200, 213, 
283 P 202. 


Turning next to the plan adopted by 
the board for the construction of the stu- 
dents’ union building at Missoula, it is 
first contended that the state board of 
education has no power or authority to 
charge a student union fee to each student, 
or, if such authority exists, this cannot be 
done without the consent of the student 
body, and that the attempt to do so vio- 
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lates section 11 of article XI of the con- 
stitution and the code provisions enacted 
pursuant thereto. 
vision merely vests control over the state 
educational institutions in the board, and 
authorizes the legislature to define and 
circumscribe the powers and duties of the 


See. 12. 


This constitutional pro- . 
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board. State v. State Board of Education 
et al., 97 M 121, 133, 33 P 2d 516. 
References 
Cited or applied in In re Beck’s Estate, 
44 M 561, 581, 121 P 784, 1057; Barbour 
v. State Board of Education, 92 M 321, 
325, 138 P 2d 225. 


The funds of the state university and of all other state institu- 


tions of learning, from whatever source accruing, shall forever remain invio- 
late and sacred to the purpose for which they were dedicated. The various 
funds shall be respectively invested under such regulations as may be pre- 
scribed by law, and shall be guaranteed by the state against loss or diversion. 
The interest of said invested funds, together with the rents from leased lands 
or properties shall be devoted to the maintenance and perpetuation of these 


respective institutions. 
Acts Held to Violate This Provision 


Chapter 3 of the session laws of 1905, 
authorizing the state board of land com- 
missioners to issue and sell bonds, the 
proceeds to be applied to the erection, 
furnishing and equipment of an addition 
to the state normal school building, and 
pledging as security, for the payment of 
the principal and interest on such bonds 
the lands granted by section 17 of the 
enabling act, is void as being in violation 
of this section. State ex rel. Haire v. 
Rice, 33 M 365, 385, 83 P 874; affirmed 
in State of Montana ex rel. Haire v. Rice, 
Ass UV emaraee ly ar ot. Ul, eel al ia. Ed: 


Funds 


The state normal school is one of the 
institutions of learning to which reference 
‘is made in this section. The funds referred 
to mean all funds, which shall be invested 
to draw interest, and used for no other 
purpose. State ex rel. Haire v. Rice, 33 
M 365, 385, 83 P 874. 


Not in Conflict With Enabling Act. 


This section is not in conflict with sec- 
tion 17 of the enabling act, which grants 
certain lands to the state of Montana for 
the state normal school, and provides for 
the manner in which such lands shall be 
held and disposed of and the funds de- 
rived therefrom applied. State ex rel. 
Haire v. Rice, 33 M 365, 387, 83 P 874. 


Operation and Effect 


The purpose of the grant in aid of the 
state normal school is observed, and car- 
ried into effect by this section. Provision 
is made for the support of the state normal 
school for all time. The principal sums 
derived from the sales of lands or of 
timber are made to serve this institution, 
by earning interest which may be applied 
to its maintenance and perpetuation, while 
the principal sums themselves are kept in- 
violate. State ex rel. Haire v. Rice, 33 M 
365, 388, 83 P 874. 


The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; 
of section 1, article XVII, of the consti- 
tution, providing the manner of disposal 
of such land, and of sections 2 and 12, 
article XI, providing that the school fund 
derived from’ the proceeds of such land 
shall be guaranteed against loss or diver- 
sion, are limitations upon the power of 
disposal of school land by the legislature. 
aoe v. Weiler, 87 M 164, 171, 286 


The provision of this section that the 
income and rentals from the lands granted 
by the federal government to the state for 
state educational purposes shall be devoted 
to the ‘‘maintenance and perpetuation’? 
of the respective institutions, held not vio- 
lated by the enactment of chapter 7, laws 
extra. session 1933-34, authorizing the 
state board of education to pledge one- 
half of such income to secure repayment 
of funds obtained from the federal govern- 
ment under the national recovery act, the 
funds so obtained to be used for the 
erection of buildings for the eastern Mon- 
tana state normal school at Billings. State 
v. State Board of Education et al., 97 M 


871, 381, 34 P 2a 515. 


Regulations Prescribed by Law 


Pursuant to the constitution, the legis- 
lature has enacted regulations under which, 
in default of sale, all agricultural and 
grazing lands may be leased under the 
direction of the state land commission for 
terms not exceeding five years, and re- 
quiring the revenues derived therefrom to 
be paid into the hands of the state trea- 
surer. The lands selected for the use of 
the state agricultural college under the 
grant by congress are subject to these 
regulations. State ex rel. Koch v. Barret, 
26 M 62, 65, 66 P 504. 


References 


Cited or applied in State ex rel. Evans 
v. Stewart, 53 M 18, 23, 161 P 309. 
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ARTICLE XII 
REVENUE AND TAXATION 


Section 1. 


The necessary revenue for the support and maintenance of 


the state shall be provided by the legislative assembly, which shall levy a uni- 
form rate of assessment and taxation, and shall prescribe such regulations 
as shall secure a just valuation for taxation of all property, except that spe- 


cially provided for in this article. 


The legislative assembly may also impose 


a license tax, both upon persons and upon corporations doing business in the 


state. 


Applies to Artificial as Well as Natural 
Persons 

The provision that the legislature ‘ ‘shall 
prescribe such regulations as shall secure 
a just valuation for taxation of all prop- 
erty,’’ applies to artificial as well as to 
natural persons. Northwestern Mut. Life 
Ins. Co. v. Lewis and Clark County, 28 M 
484, 495, 72 P 982. 


‘*Assessment’’ and 
fined 

‘“« Assessment,’’ within the meaning of 
this section, is the process by which per- 
sons subject to taxation are listed, their 
property described, and its value ascer- 
tained and stated; ‘‘taxation’’ is the de- 
termination of the rate of levy and impos- 
ing it. Hilger v. Moore, 56 M 146, 182 
P AT? 


Assessments for Special Improvements— 
Constitutional Provision Not Applicable to 

Section 1, of article XII, of the consti- 
tution, and section 11 of the same article, 
providing for a uniform rate of taxation, 
that taxes shall be levied and _ collected 
for public purposes only, relate to taxa- 
tion for governmental purposes and have 
no reference to assessments for special 
improvements such as contemplated by the 
ereation of an irrigation district. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 292, 
217 P 646. 


Classification for Taxation Not Prohib- 
ited by This Provision 

This section does not prohibit the legis- 
lature from classifying property for the 
purpose of taxation. Hilger v. Moore, 56 
M 146, 182 P 477. | 


Delegation of Taxing Power to Cities 
and Towns 

The provisions of this section are pro- 
hibitory, and the legislature cannot dele- 
gate the authority conferred thereby to 
cities and towns. But, while the _legisla- 
ture may not confer upon cities and towns 
the right to impose a license tax upon 
professions and occupations for the pur- 
pose of raising revenue, it may, in the ab- 
sence of constitutional limitation, authorize 
them to impose such a tax in aid of 
police regulations. . 
Great Falls, 38 M 369, 373, 99 P 1059; See, 
also, Reilly v. Hatheway, 46 M 1, 9, 125 
P 417; City of Butte v. Montana Inde- 


‘*Taxation’’ De- 
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Johnson v. City of - 


pendent Tel. Co., 50 M 574, 579, 148 P 
384, 


Duty of Legislature to Provide Neces- 
sary Revenue for State 


The legislature is 
power, and is required, to provide the 
necessary revenue for the support and 
maintenance-of government, and for this 
purpose to levy a uniform rate of taxa- 
tion upon all property in the state, ex- 
cept such as is exempted by express pro- 
vision of the constitution itself. Its power 
in this behalf is to be exercised in regular 
session and not at other times, because 
provision for its support and maintenance 
is one of the ordinary functions of gov- 
ernment. State ex rel. Bennett v. State 
Board of Examiners, 40 M 59, 62, 104 P 
1055. 


Income Tax Is an Excise Tax 


Held, that chapter 181, laws of 1933, 
imposing a graduated income tax and 
adopted from the state of Idaho after. 
construction thereof by its supreme court, 
the opinion of which was directly called 
to the attention of the legislature when 
considering the act, is a valid exercise of 
its taxing power; that the tax is an ex- 
cise tax and not one upon ‘‘property’’ 
within the meaning of sections 1 and 17, 
article XII, of the constitution, and there- 
fore not subject. to the constitutional re- 
strictions relative to the assessment of 
property. O’Connell v. State Board of 
Equalization, 95 M 91, 103 et seq., 25 P 
2d 114; Mills v. State Board of Equaliza- 
tion et al., 97 M 13, 17 et seq., 33 P 2d 
563. 


‘‘Just Valuation’’ Defined 


The requirement of section 1, article 
XII, of the constitution that a ‘‘just valu- 
ation’’ for taxation of property shall be 
had, held to mean a correct, honest and 
true one, and that such value shall be 
ascertained and employed as the basis of 
taxation, and while a mere error in judg- 
ment will not support a claim of unjust 
discrimination, an intentional deviation 
from the requirements of just valuation 
and practical uniformity will render a 
statute prescribing such a rule void. Fruit 
Growers Express Co. v. Brett, 94 M 281, 
22) Po2d 171. 


vested with the 
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License Tax—Exemption From 

Since under article XII, section 1, the 
legislative assembly may impose a license 
tax upon persons and corporations doing 
business in the state, and taxation is the 
rule and exemption the exception, one so 
doing business and attacking such a tax 
on the ground that he is exempt has the 
burden of showing that he comes within 
some definite exception to the rule. Mid- 
Northern Oil Co. v. Walker et al., 65 M 
414, 421, 211 P 353. 


License Tax—Purposes for Which Li- 
cense Tax May Be Levied 

The word ‘‘also’’ in the last sentence 
of this section was not used to carry into 
the sentence where it occurs the idea 
expressed in the sentence preceding it, to 
the effect that the legislature may also 
impose license taxes for the support of 
the state, but was used simply to connect 
the idea of the two systems of revenue, 
and for that reason the imposing of li- 
cense taxes is not restricted to the pur- 
pose of state revenue alone. State v. 
Camp Sing, 18 M 128, 44 P 516. 

The license tax imposed under section 
98, R. C. M. 1921, fifty-five per cent of 
which is turned over to the counties for 
road purposes, held not open to the objec- 
tion that by it taxes are levied upon coun- 
ties for county purposes in violation of 
section 4, article XII, of the constitution, 
the tax being authorized under section 1 
of that article permitting the legislature 
to impose a license tax upon persons or 
corporations doing business in the state. 
State v. Silver Bow Refining Co., 78 M 
Lele 2a" 301; 

Under section 1 of article XII, of this 
constitution, a license or excise tax can 
only be imposed upon persons or corpora- 
tions for engaging in a business, not upon 
a particular commodity. Arps v. State 
Highway Commission, 90 M 152, 156, 170, 
300 P 549. 


License Tax—Uniformity of 

The constitution does not require that 
licenses shall be uniform, and the first 
sentence of this section and section 11 of 
this article should be read together and 
a statute providing for a graduated li- 
cense tax on steam laundries and laundry- 
men is valid. State ex rel. Sam Toi v. 
French, 17 M 54, 41 P 1078; State v. 
Hammond Packing Oo., 45 M 343, 123 P 
407. 


The constitution gives the power to im- 
pose a license tax upon persons doing 
business in the state, and in exercising 
the power given the legislature is not 
required to tax all occupations equally or 
uniformly; it may single out one for the 
purpose, providing in imposing the tax it 
treats all persons alike who are engaged 
in it. Quong Wing v. Kirkendall, 39 M 
64, 69, 101 P 250. 
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The tax imposed by sec. 2441, R. C. M. 
1921, upon a manufacturer is the license 
‘or occupation tax provided for by the last 
sentence of section 1, article XII, of the 
constitution, and is not controlled by the 
uniformity clause contained in section 11 
of the same article; hence such license tax 
may be graduated according to the amount 
of business done and is not open to at- 
tack as being discriminatory because one 
doing a business of $15,000 or less a year 
is relieved from payment thereof. State 
v. Hennessy Co., 71 M 301, 307, 230 P 64. 


A proper classification of subjects for 
the purpose of imposing license taxes im- 
plies that there exist real differences as 
between the subjects constituting the dif- 
ferent classes and excludes the idea of 
arbitrary selection, and a license tax is 
uniform when it is equal upon all persons 
belonging to the described class upon 
which it is imposed. Hale v. County 
Treasurer of Mineral Co., 82 M 98, 106, 
265 P 6; State v. State Highway Com. 
et al., 82 M 382, 388, 267 P 499. 


In the imposition of a license tax, the 
legislature is not required to tax all ocecu- 
pations equally or uniformly; it may tax 
all or select for taxation certain classes 
and leave others untaxed. Norum v. Ohio 
Oil) Co. -etval.)°83 M 3533359, 272 P 534, 


Property Subject to Taxation 


The franchise right of a foreign com- 
pany to do business in this state is prop- 
erty, and if it proves valuable, it is a 


proper subject for taxation within the 
meaning of this article. Northwestern 
Mut. Life Ins. Co. v. Lewis and Clark 


County, 28 M 484, 493, 72 P 982. 


All property in the state, except such 
as is specifically mentioned in the con- 
stitution, is subject to taxation. Hale v. 
County of Jefferson, 39 M 137, 141, 101 
PROT. 


Held, that shares of stock in foreign 
corporations owned by a legal resident of 
the state who, however, for all intents and 
purposes had left Montana and was doing 
business as a stock broker in the city of 
New York, which shares had never been 
within this state but were held and had 
their business situs in the state of New 
York, were not stbject to taxation within 
this state. State ex rel. Rankin v. Har- 
rington, 68 M.1..16,, 247 PGs. 


To the extent that shares of stock of 
a bank have a value over and above the 
taxable real and personal property of the 
bank they are taxable, under the constitu- 
tional command (sees. 1 and 2, art. XIT) 
that all property, other than that specially 
exempted, must be taxed, without refer- 
ence to the character of the securities 
which go to make up that value. Montana 
Nat. Bank v. Yellowstone County, 78 M 
62, 78 et seq., 252 P 876. 
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Scope of Article XII 

This article of the constitution deals ex- 
clusively with the subject of taxation for 
state, county, and other purposes, including 
city revenue. State ex rel. City of Butte 
vy. Weston, 29 M 125, 128, 74 P 415. 


Statutes Held Invalid Under This Pro- 
vision 

While section 681 of the civil code of 
1895, declaring that ‘‘each and every in- 
surance corporation or company transact- 
ing business in this state must be taxed 
upon the excess of premiums received over 
losses and ordinary expenses incurred 
within the state during the year,’’ is con- 
stitutional, the portion of said section 
which provides that such companies are 
subject to no other taxation under the 
laws of this state, except taxes on real 
estate and fees imposed by law, is un- 
constitutional, as being in conflict with 
section 1 and section 7 of this article. 
Northwestern Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 M 484, 495, 72 P 
982. 

Statutes Held Valid Under This Provi- 
sion 

The purpose of section 2003, which pro- 
vides for the taxation of solvent credits, 
less such debts as may be owing by the 
taxpayer, being merely to ascertain the 
just amount and value of property sub- 
ject to taxation, in conformity with the 
above section of the constitution, does not 
have the effect of exempting from taxa- 
tion property other than that enumerated 
in the next succeeding section of this ar- 
ticle, and said section is therefore not 
unconstitutional. Daly Bank ete. Co. v. 
Board of Commrs., 33 M 101, 107, 81 P 
950. 

Chapter 88, laws of 1935, authorizing 
remission of interest and penalties held 
not violative of this constitutional pro- 
vision. State ex rel. Sparling v. Hitsman, 
99 M 521, 533, 44 P 2d 747. 


Two Systems of Taxation Contemplated 
by This Provision—Property Tax and Li- 
cense 

Two schemes or systems of taxation are 
recognized by this section—a _ property 
tax and a license tax. Authority is also 
given by this section for the coexistence 
of both of these systems pf taxation with 
reference to the same person or corpora- 
tion. The two systems are not mutually 
dependent. Each is independent of the 
other, and the existence of one is not a 
bar to the imposition of the _ other. 
Northwestern Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 M 484, 490, 72 P 
982. 

Property and occupation are alike legiti- 
mate objects of taxation. An occupation 
tax may be imposed either for regulation 
or revenue, or both, as provided for in 
laws of 1909, chapter 67, p. 81, an act 
to create a state accident insurance and 
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total permanent disability fund for coal 
miners, etc. Cunningham v. Northwestern 
Improvement Co., 44 M 180, 213, 119 P 
554. ‘ 


The constitution (this provision) pro- 
vides two methods of raising revenue for 
public purposes: the taxation system and 
the license system. State v. State Highway 
Com. et al., 89 M 205, 296 P 1033. 


Whenever a tax is imposed for the pur- 
pose of raising the necessary revenue for 
the support of the state, and is not a li- 
cense tax such as authorized by the final 
clause of section 1, article XII, of the 
constitution, it must be levied against the 
property of the taxpayer, upon a just 
valuation thereof for taxation. Fruit 
Growers Express Co. v. Brett, 94 M 281, 
289 et seq., 22 P 2d 171. 


Uniformity Clause—Absolute 
ity Not Required 

Absolute uniformity or equality in the 
imposition of a tax being unattainable, 
courts will not declare a statute invalid as 
in contravention of section 1, article XII, 
of the constitution, unless it is made to 
appear that it was framed on a plan or 
principle not calculated to produce uni- 
formity or equality, or that its adminis- 
tration will result in such flagrant injus- 
tice as to evidence an entire disregard of 
the constitutional requirement. Anaconda 
Copper Min. Co. v. Junod, 71 M 132, 139, 
227 P 1001. 


Uniform Rule of Assessment and Taxa- 
tion—Statutes Held Not to Violate 


The act, approved March 4, 1897, pro- 
viding that all property of a decedent 
shall be subject to a tax at a fixed rate 
on every one hundred dollars, but that an 
estate valued at less than seven thousand 
five hundred dollars shall not be subject 
to. any such ‘‘tax or duty,’’ is not in 
conflict with this section, although the act 
does not impose a uniform rate of taxa- 
tion upon all heirs, devisees, legatees, and 
distributees. Gelsthorpe v. Furnell, 20 M 
299, 307, 51 P 267. 


The provisions of chapters 48 and 49, 
laws of 1919 (2123), relating to the pow- 
ers and duties of the state board of equa- 
lization, and authorizing said board to 
make an original assessment of the rights 
of way, pole, and transmission lines, dis- 
tributing systems, etc., of. electric power 
companies, and of section 2001, providing 
that all taxable property must be assessed 
at its full cash value, are to be read in 
the light of the constitutional requirement 
that there shall be a uniform rate of as- 
sessment and taxation, and a just valua- 
tion for taxation of all property. State v. 
State Board of Equalization, 56 M 413, 
444, 185 P 708. 


The rule of uniformity of taxation, 
based upon the mandatory injunction to 
the legislature contained in the first sen- 


Uniform- 
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tence of this section and a consideration 
of section 11, article XII, of the consti- 


tution, held to be: That it shall prescribe . 


such uniform mode of assessment as shall 
secure a just valuation of all taxable prop- 
erty; that all taxes shall be levied and 
collected by general laws and for public 
purposes only, and that they shall be uni- 
form upon the same class of property 
within the territorial limits of the author- 
ity levying the tax. Hilger v. Moore, 56 
M 146, 182 P 477. 

Sections 3220 et seq., requiring a levy 
of a tax upon lands ‘‘agricultural in char- 
acter’’ for the purpose of bond issues for 
the construction of state terminal eleva- 
tors, does not violate the uniformity 
clause of the constitution. State ex rel. 
Lyman v. Stewart, 58 M 1, 6, 190 P 129. 
Reversed on the ground of exempting per- 
sonal property from taxation in Stoner v. 
Timmons, 59 M 158, 196 P 519. 

Held, that the construction of the sta- 
tutes referred to in this case (secs. 2344- 
2355, R. C. M. 1921, and secs. 2088-2096, 
Id.), does not violate the provision of sec- 
tion 38, article XII of the constitution, pro- 
viding that the annual net proceeds of 
mines and mining claims shall be taxed 
‘fas provided by law,’’ nor the provision 
of section 1 of that article requiring the 
legislature to levy a uniform rate of as- 
sessment and taxation under such regula- 
tions as shall secure a just valuation of all 
property. Anaconda Copper Min. Co. v. 
Junod, 71 M 132, 139, 227 P 1001. 
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The legislative assembly may levy and collect taxes upon incomes 


of persons, firms and corporations for the purpose of replacing property 


taxes. 


These income taxes may be graduated and progressive and shall be 


distributed to the public schools and to the state government. 


NOTE.—This section was enacted as 
chapter 83, laws of 1933, approved by the 
people at the general election of November 


Sec. 2. 


6, 1934, and became effective by gover- 
nor’s proclamation, December 6, 1934. 


The property of the United States, the state, counties, cities, 


towns, school districts, municipal corporations and public libraries shall be 
exempt from taxation; and such other property as may be used exclusively 
for the agricultural and horticultural societies, for educational purposes, places. 
for actual religious worship, hospitals and places of burial not used or held 
for private or corporate profit, institutions of purely public charity and evi- 
denees of debt secured by mortgages of record upon real or personal property 
in the state of Montana, may be exempt from taxation. 


NOTE.—Section 2 is given as amended 
by chapter 142, laws of 1917, adopted at 
the general election of 1918, effective under 
governor’s proclamation December 28, 1918. 

County Property When Subject to Spe- 
cial Improvement Taxes 

Where a city lot owned by the county 
is not used for county purposes and spe- 
cial municipal improvements enhance its 
value for building purposes, the county 


is’ liable for the payment of the conse-- 
quent special assessments, constitutional 
and statutory provisions (cons., art. XII, 
sec. 2; sec. 1998, R. C. M. 1921), exempt- 
ing its property from taxation, not apply- 
ing under such conditions. State v. Jef- 
fries, 83 M 111, 115, 270 P 638. 

Exemptions Herein Are Exclusive 

As the provisions of the constitution. 
are declared to be mandatory and prohibi-- 
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tory, the enumerations in this section are 
exclusive of any other. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 107, 
81 P 950. 

It was not the intention of the framers 
of the constitution to write into the funda- 
mental law any useless or meaningless 
phrases; and the very fact that they de- 
clared an exemption from taxation in favor 
of public property is a recognition of the 
principle that, without such express ex- 
emption, that property would be subject 
to taxation, along with the property of 
the private individuals, corporations, and 
others. City of Kalispell v. School Dis- 
trict, 45 M 221, 228, 122 P 742, 

The legislature may extend the exemp- 
tion to the property enumerated in this 
section, but it cannot go further or in- 
clude any other. Cruse v. Fischl, 55 M 
258, 263, 175 P 878. 


Irrigation Districts Not Municipal Cor- 
porations, Hence Not Exempt 

Held, that an irrigation district is not 
a ‘‘municipal corporation?’ within the 
meaning of section 2, article XII, of the 
constitution, providing that the property 
of municipal corporations shall be exempt 
from taxation, and therefore the county 
in which such a district was located had 
the power to assess and levy a tax upon 
lands acquired by the district by tax deed. 
Buffalo Rapids Irr. Dist. v. Colleran, 85 
M 466, 470 et seq., 279 P 369. 


. Mortgages—Extent of Power of Legis- 
lature to Exempt 

Under the power granted it by section 
2, article XII, of the state constitution, 
providing that evidences of debt secured 
by mortgages of record upon real or per- 
sonal property in the state ‘‘may be ex- 
empt from taxation,’’ the legislature could 
exempt mortgages to the full extent or 
in part, or decline to exempt at all. Bank 
of Miles City v. Custer County, 93 M 291, 
298, 19 P 2d 885. 


Operation and Effect 

Only property that is devoted exelu- 
sively to a charitable use can be exempt 
from taxation. Montana Catholic Mis- 
sions v. Lewis and Clark County, 13 M 
559, 30°P 2. 

The provision of this section, declaring 
what property shall be exempt from tax- 
ation, is mandatory in character and self- 
executing, and denies the legislature au- 
thority to tax any property of the class 
therein specified. Cruse v. Fischl, 55 M 
258, 268, 175 P 878. 


‘*Property’’ Defined 

State and county bonds held in private 
ownership within the state are ‘‘proper- 
ty,’’ within the meaning of that term as 
employed in the constitution and revenue 
laws of the state, and, not being declared 
exempt, are taxable as such. Cruse v. 
Fischl, 55 M 258, 265, 175 P 878. 
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The constitutional provision (this pro- 
vision) prescribing what property shall or 
may be exempt from taxation, held broad 
enough to include every kind of property 
—real, personal and mixed—capable of 
private ownership, under the definition of 
‘“property’’ contained in section 17 of 
this same article; therefore the contention 
that, under a strict construction, it must 
be construed as meaning the unqualified 
ownership of land merely has no merit. 
Town of Cascade v. County of Cascade, 75 
M 304, 308, 243 P 806.. 


Property Willed to Town for Public 
Purpose Exempt 

Where a mortgagee bequeathed a sum of 
money and a mortgage on land for town 
library purposes, the will providing that 
the trust fund thus created should be ad- 
ministered by trustees for the use and 
benefit of the town, and the mortgagor in 
lieu of foreclosure gave a deed for the 
property to the trustees of the town—the 
cestui que trust—the property became 
that of the town and not that of the 
trust, and was therefore exempt from taxa- 
tion under section 2, article XII, of the 
constitution. Town of Cascade y. County 
of Cascade, 75 M 304, 308, 243 P 806. 


Public Corporation Not Exempt 

The property of a public corporation 
may not be declared exempt from taxation, 
unless it is made exempt by virtue of ex- 
press pronouncement of the constitution or 
legislative declaration permitted by the 
constitution. Buffalo Rapids Irr. Dist. v. 
Colleran, 85 M 466, 470 et seq., 279 P 369. 

Id. Semble: It would seem that before 
property of a public corporation may be 
considered the property of the state for 
the purpose of exemption from taxation, 
such corporation should be so _ closely 
engrafted upon the state as to in fact -ex- 
ercise governmental functions and be sup- 
ported, directly or indirectly, by the state. 


Special Assessments Are Taxes and Ex- 
emptions Cover Them 

Special assessments are within’ the 
meaning of the constitution where it 
prohibits imposition by the legislature of 
taxes upon any property or instrumentality 
of the federal government. Ford v. City 
of Great Falls, 46 M 292, 307, 127 P 1004. 


State Land Being Sold, Subject to Tax- 
ation When 

State lands, after sale, but before the 
price is fully paid, are subject to taxation 
as the property of the purchaser, nothwith- 
standing this section exempts the property 
of the state from taxation and the state 
holds the legal title as security for the 
deferred payments. Courtney v. Missoula 
County, 21 M 591, 55 P 359. 

Under section 1868, R. C. M. 1921, lands 
purchased from the state on deferred pay- 
ments may be taxed only at the percen- 
tage of the value of the land which the 
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amount actually paid bears to the total 
purchase price. Under section 2, article 
XII, of the constitution, and section 1998, 
R. C. M. 1921, state property is exempt 
from taxation. Instead of assessing only 
the interest of a purchaser of such lands 
represented by his initial payment, the 
assessor levied taxes upon them at their 
full cash value. Held, that taxes’paid by 
the state under protest on the value in ex- 
cess of the equity the purchaser had in the 
land were illegally levied as upon state 
property. (Courtney v. Missoula County, 
21 M 591, 55 P 359, distinguished.) State 
v. Lewis and Clark County et al., 84 M 
200, 202, 206, 274 P 854. 


Strict Construction of Exemptions 

Section 2, article XII, constitution, pre- 
scribing the property which shall be ab- 
solutely exempt from taxation and the 
class which may be exempt if exclusively 
used for certain designated purposes, must 
be strictly construed. Town of Cascade 
v. County of Cascade, 75 M 304, 308, 243 
P 806. 

United States Bonds Exempt 

Property of a state bank represented by 


- statutes. 
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bonds of the United States is exempt from 
taxation under the supreme law of the 


. land, irrespective of the-fact that it is 


not made so by the state constitution or 
East Helena State Bank v. Rog- 
ers, 73 M210, 218, 236 P 1090. 
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Sec. 3. All mines and mining claims, both placer and rock in place, con- 
taining or bearing gold, silver, copper, lead, coal or other valuable mineral 
deposits, after purchase thereof from the United States, shall be taxed at the 
price paid the United States therefor, unless the surface ground, or some part 
thereof, of such mine or claim, is used for other than mining purposes, and 
has a separate and independent value for such other purposes, in which case 
said surface ground, or any part thereof, so used for other than mining pur- 
poses, shall be taxed at its value for such other purposes, as provided by 
law; and all machinery used in mining, and all property and surface improve- 
ments upon or appurtenant to mines and mining claims which have a value 
separate and independent of such mines or mining claims, and the annual net 
proceeds of all mines and mining claims shall be taxed as provided by law. 


Annual Net Proceeds Tax 

The annual net proceeds of coal mines 
and mining claims, acquired under the 
laws of the United States, relative to the 
acquisition of coal lands, are subject to 
taxation in the manner provided for by 
the constitution and laws of the state. 
Montana Coal & Coke Co. v. Livingston, 
21 M 59, 52 P 780. 

The expression ‘‘all mines’’ in the last 
clause of this section, providing that 
among other things the net preoeeds there- 
of shall be taxed, was intended to apply 
to all mineral deposits—both those found 
in Jands purchased from the United States 
under the mining laws, and those obtained 
by grant or purchase under other laws. 
Northern Pacific Ry. Co. v. County of 
Musselshell et al., 54 M 96, 169 P 53. 

The owner of a royalty interest in an 
oil-well made taxable under chapter 140, 
laws of 1927, is the owner of property 
within the meaning of section 17, article 
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XII, of the constitution, which is taxable 
and assessable to the owner of such inter- 
est as net proceeds of mines under section 
3 of the same article, regardless of the 
form of the lease under which the royalty 
is reserved. Byrne v. Fulton Oil Co., 85 
M 329, 334, 278 P 514. 


Coal Lands Purchased From Government 
as Such—Taxable as Mining Claims 
Whether Developed or Not 


Where coal lands classified as such by 
the United States geological survey were 
bought from the government at the price 
of $20 per acre, it is immaterial, for the 
purpose of taxation, that they have not 
been developed as mines or mining claims 
or that the extent and value of the de- 
posits thereunder are wholly unknown; 
they are nevertheless taxable at the price 
paid the federal government therefor. Su- 
perior Coal Co. v. Musselshell Co. et al. 
98 M 501, 514, 41 P 2d 14. 
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Construction of ‘‘As Provided by Law’’ 
as Used Herein 

Held, under the doctrine of the last 
antecedent, that the words ‘‘as provided 
by law,’’ appearing in the second clause - 
of section 3, article XII, of the constitu- 
tion, providing for the taxation of the 
surface ground of mining property used 
for other than mining purposes, has refer- 
ence to that clause and do not qualify the 
preceding one declaring that mining claims 
containing coal, etc., shall be taxed at the 
price paid the United States therefor. State 
ex rel. Hinz v. Moody, 71 M 473, 478 et 
seq., 230 P 575. ) 


Inheritance Tax Not Affected by This 
Provision 


This section, limiting the measure of 
value of mines for taxation purposes, does 
not apply to a tax imposed on the privi- 
lege of taking by will, succession, or tes- 
tamentary grant. In re Tuohy’s Estate, 
35 M 431, 437, 90 P 170. 


Lands Granted Northern Pacific Rail- 
way Company Not Mining Claims So Long 
as Not Worked as Such 

The lands granted to the Northern Paci- 
fic Railway Company by congress under 
the act of July 2, 1864, excluding there- 
from minerals other than coal and iron, 
portions of which the company has sold 
reserving the coal and iron therein and 
the right to enter upon the surface there- 
for for the purpose of mining, are not 
mining claims so long as not worked as 
such; if mines are eventually developed 
thereon they will be taxable as mines. 
Superior Coal Co. v. Musselshell Co. et al., 
98 M 501, 516, 41 P 2d 14. 

Object of This Provision 

The object of this section was to en- 
courage the acquisition and profitable de- 
velopment of mines, by requiring the own- 
ers to pay taxes upon the annual net pro- 
ceeds or profits only, in addition to the 
cost of acquisition, the water rights and 
ditches used in connection with them be- 
ing not otherwise taxable, unless they can 
be shown to have an independent value by 
reason of profitable use for some other 
purpose. Hale v. County of Jefferson, 39 
M 137, 143, 102 P 973. 

This section was designed to favor the 
mining industry of the state in the mat- 
ter of the taxation of mining property. 
Kipp v. Davis-Daly Copper Co., 41 M 509, 
o1L9¢ 110 P2377, 

The purpose of the framers of the con- 
stitution in adopting section 38, article 
XII, was to provide a special method for 
the assessment and taxation of ' mining 
property, the theory adopted being that 
such property should be regarded real as 
to surface value, and personal as to the 
subsurface contents. State ex rel. Hinz 
Ae get 71 M 473, 478 et seq., 230 P 
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Operation and Effect 

Lands acquired by plaintiff coal com- 
pany’s predecessor in interest as coal min- 
ing claims from the United States govern- 
ment were assessed at the price paid there- 
for ($20 an acre); the surface thereof 
had been sold to others for grazing pur- 
poses, the plaintiff reserving in itself the 
right to enter thereon for exploring for 
and mining the subsurface contents also 
reserved, the surface being taxed separate- 
ly to the owner. The Northern Pacific 
Railway Company, owning lands of like 
character in the same vicinity under the 
grant made to it by the federal govern- 
ment but not as mining claims and on 
which no coal mines had been developed, 
the surface of which, likewise sold for ag- 
ricultural and grazmg purposes with like 
reservation of right of entry for purposes 
of mining, was assessed at the rate of 
fifty cents an acre based on the reserved 
right of entry, the owners of the surface 
being charged with a tax on the ownership 
of such surface. Held, that since this 
constitutional provision commands _ that 
mining claims be assessed at the price paid 
therefor, and since the railroad lands do 
not constitute mining claims in their un- 
explored state, the assessment against the 
coal company was not violative of the con- 
stitutional guaranties of uniformity of 
taxation and equal protection of the laws. 
Superior Coal Co. v. Musselshell Co. et al., 
98 M 501, 522, 41 P 2d 14. 


Purchaser of Claim Is Estopped to Deny 
That It Is a Mining Claim 


One who has purchased a mining claim 
from the United States is estopped from 
denying, when the question of taxation 
arises, that it is a mining claim, whatever 
be the nature of its mineral contents; for 
the purposes of taxation such mines and 
mining claims are governed by this con- 
stitutional provision, providing that they 
shall be taxed at the price paid the federal 
government therefor. Superior Coal Co. 
v. Musselshell Co. et al., 98 M 501, 514, 41 
P 2d 14. | 


Purchaser Selling Surface With Reserva- 
tions—Character of Claims for Purpose of 
Taxation Not Destroyed 


The purchaser of a mining claim may not 
change its character or destroy its taxa- 
bility as provided by section 3, article 
XII, constitution (this provision), by sell- 
ing the surface with reservations and re- 
taining the subsurface contents. Superior 
Coal Co. v. Musselshell Co. et al., 98 M 
501, 516, 41 P 2d 14. 


Statutes Held Valid Under This Provi- 
sion 
_ Held, that the construction of the sta- 
tutes in this case does not violate the pro- 
vision of section 3, article XII of the con- 
stitution, providing that the annual net 
proceeds of mines and mining claims shall 
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be taxed ‘‘as provided by law,’’ nor the 
provision of section 1 of that article, re- 
quiring the legislature to levy a uniform 
rate of assessment and taxation under such 
regulations as shall secure a just valuation 
of all property. Anaconda Copper Min. 
Co. v. Junod, 71 M 132, 139, 227 P 1001. 


‘*Surface Ground’’—Definition 

The term ‘‘surface ground’’ as used in 
this constitutional provision, that where 
the surface ground of mining claims is 
used for other than mining purposes and 
has a separate and independent value for 
such other purposes, such surface ground 
so used shall be taxed at its value for 
such other purposes, held to mean the su- 
perficial part of the land which may be 
used for grazing, agricultural, residential 
or town-site purposes. Superior Coal Co. 
v. Musselshell Co. et al., 98 M 501, 518, 
41 P 2d 14. 


Surface Taxable as Separate Estate, 
When 


Under section 3 of article XII, of the 
state constitution, mines containing, inter 
alia, coal, must be taxed at the price paid 
the United States per acre therefor, but 
where the surface ground has acquired a 
value for some other use than for mining 
and is used for such purpose, a new estate 
is created independent of the original es- 
tate which is taxable as such. (Language 
at the close of opinion on rehearing in 
Northern Pac. Ry. Co. v. Musselshell Coun- 
ty, 54 M, on page 113, intimating the con- 
trary disapproved.) Hinz v. Musselshell 
County et al., 82 M 502, 506 et seq., 267 
Peel 1 TS: 

When the surface of a mining claim is 
used for other than mining purposes and 
has a separate and independent value for 
such purposes, it is taxable on that value 
in addition to the tax on the mining claim 
as fixed by the constitution (art. XII, see. 
3) ie., at the price paid to the United 
States therefor. County of Musselshell v. 
Morris Dev. Co., 92 M 201, 205 et seq., 11 
P 2d 774. 

Id. The tax provided by the section of 
the constitution, supra, is on the mine or 
mining claim as a whole, embracing every- 
thing from the surface to the center of 
the earth. 

Id. Where the price paid to the United 
States for a mine or mining claim was 
based upon a stated sum per acre it was 
properly taxed in the same manner in di- 
rect compliance with the constitutional 
provision, such method not signifying that 
the tax was on the surface only, the surface 
rights and the subsurface contents con- 
stituting the property taxable at the price 
paid the government for the mine or min- 
ing claim. 

Where the owner of a mining claim sells 
the surface thereof for a use other than 
mining, but reserving sufficient thereof to 
enable him to conduct mining operations, 
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to all intents and purposes he is still the 
owner of the mining claim; what he has 
sold constituting a newly created estate, 
independent of the original estate and 
taxable at the value it may have for the 
independent use for which acquired, in ad- 


dition to the value of the mining claim 


prescribed by this provision of the consti- 
tution. Superior Coal Co. v. Musselshell 
Co. et al., 98 M 501, 518, 41 P 2d 14. 

Value for Taxation 

Held, that coal lands purchased from the 
federal government must be taxed under 
section 3, article XII, of the constitution, 
at the price paid therefor and not at thirty 
per cent of such purchase price, the rate 
at which real property is taxable under 
the classification act (secs. 1900 and 2000, 
R. C. M.) State ex rel. Hinz v. Moody, 71 
M 473, 478 et seq., 230 P 575. 

Id. That inequalities may result from a 
holding that coal lands purchased from the 
United States must be taxed at the price 
paid therefor as declared by section 3, ar- 
ticle XII, of the constitution, does not jus- 
tify a court to hold otherwise. 

The taxable value of a mine or mining 
claim as fixed by this constitutional pro- 
vision, is immutable, and so long as either 
remains in private ownership it is taxable 
at that value; hence the state board of 
equalization is without authority to change 
the classification of the land from that of 
mineral land to any other classification on 
the theory that, all the minerals having 
been removed therefrom, the property 
ceased to be a mine or mining claim. 
County of Musselshell v. Morris Dev. Co., 
92 M 201, 205 et seq., 11 P 2d 774. 

Id. Where a coal mining company, own- 
er of a coal mine, by quit-claim deed trans- 
ferred the surface thereof to another for 
purposes other than mining, separate tax- 
able interests in the property were created ; 
the mine, as such, then was taxable to the 
grantor at the price paid the United 
States therefor, and the grantee, owner only 
of the added taxable interest, the surface, 
for other than mining purposes, was liable 
for the tax assessed separately thereon. 

To the extent that the value of the estate 
created through the sale of the surface of 
a mining claim to another for a purpose 
other than mining, by the right reserved 
in the vendor-to the use of so much thereof 
as is essential for the purpose of mining, 
the value of the estate of the vendee is 
lessened, which fact should be taken into 
consideration by the assessor in assessing, 
for taxation, the latter’s rights in the sur- 
face. Superior Coal Co. v. Musselshell Co. 
et al., 98 M 501, 518, 41 P 2d 14. 


When Taxable for Purposes Other Than 
Mining 

Where a mining claim was within the 
limits of a city, and, while it had never 
been made an addition to the city, the 
owners had made a plat, and sold lots and 
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blocks from the claim for town site pur- 
poses, describing the portions sold by metes 
and bounds, and it appeared that a shaft 
had once been sunk on such reserve, but 
that it had been abandoned, and that the 
lot on which the shaft was sunk had been 
sold, the so-called reserve was taxable for 
' purposes other than mining. Murray v. 
Hinds, 30 M 466, 469, 76 P 1039. 

Mines and mining claims of all sorts 
are exempt from taxation, the exemption 
having no reference, however, to the sur- 
face ground used for some other purpose 
and having a separate value. Hale v. Coun- 
ty of Jefferson, 39 M 137, 141, 101 P 973. 

The surface ground of an unpatented 
mining claim, when used for other than 
mining purposes, and when it has a sep- 
arate value for such other purposes, is 
subject to taxation. Cobban v. Meagher, 
42 M 399, 409, 113 P 290. 

Under this section, and section 2088, 
before the land embraced in a mining 
claim becomes subject to taxation at a 
valuation greater than the price paid the 
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government therefor, the taxing officers 
must ascertain, and they have the burden 
of showing when their authority is ques- 
tioned, that the surface ground, or some 
portion thereof, is used for other than min- 
ing purposes and has an independent value 
for such purpose. Barnard Realty Co. 
v. City of Butte et al, 50 M 159, 145 P 
946. 
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See. 4. The legislative assembly shall not levy taxes upon the inhabitants 


or property in any county, city, town, 


or municipal corporation for county, 


town, or municipal purposes, but it may by law invest in the corporate author- 
ities thereof powers to assess and collect taxes for such purposes. 


‘*Corporate Authorities’’ Defined 

The words ‘‘corporate authorities,’’ as 
used in this section, mean those municipal 
officers who are either directly elected by 
the inhabitants of the municipalities, or 
appointed in some mode to which they have 
given their assent. State ex rel. Gerry v. 
Edwards, 42 M 135, 142, 111 P 734. 

Id. In the absence of any definite informa- 
tion as to the meaning which the framers 
of the constitution attached to the words 
‘‘eorporate authorities,’’ as employed in 
this section, it is a fair presumption that 
they used them with reference to the mean- 
ing which they had acquired in other 
states having the same constitutional pro- 
vision. 

Id. Since the exercise of the taxing 
power is a legislative function, the term 
‘‘corporate authorities,’’ as used in this 
section, must be interpreted as meaning 
the legislative branch of a city government, 
namely, the mayor and council.: 

‘‘Inhabitants’’ and ‘‘Property’’ 
fined 

There is no particular significance in the 
use of the words ‘‘inhabitants’’ and 
‘“property’’ as used in this section, for 
the taxation referred to means a tax upon 
a person levied upon the basis of the 
property owned. State v. Camp Sing, 18 
M 128, 44 P 516. 


License Tax Not Within the Inhibition 
of This Provision 

A license tax is not within the inhibi- 
tion of this section, and the laundry li- 
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cense tax law, allowing seventy per cent 
of the licenses to be retained by the county 
does not levy a tax upon the inhabitants 
or property in a county for county pur- 
Popeee State v. Camp Sing, 18 M 129, 44 


This section, in empowering cities and 
towns to assess and collect taxes, deals 
with revenue and taxation exclusively, and 
does not impliedly deny the power to such 
municipalities to impose license taxes in 
furtherance of police regulations. Johnson 
v. City of Great Falls, 38 M 369, 375, 99 


P W5o% 


Id. Since this section deals exclusively with 
revenue and taxation, and does not attempt 
to deal with police regulations, laws of 
1897, p. 203, empowering cities and towns 
to impose occupation taxes, is not in con- 
travention thereof. 


Purpose 


The provisions of this section contem- | 
plate that the power to levy and collect 
taxes authorized by law for municipal 
purposes may be vested in the city govern- 
ment. Lockey v. Walker, 12 M 577, 583, 
34, Baba: 


The purpose of the framers of the con- 
stitution in drafting this section was to 
secure to the people of cities that measure 
of: local self-government which they en- 
joyed at the time that instrument was 
framed and adopted. State ex rel. Gerry 
v. Edwards, 42 M 135, 150, 111 P 734. 
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Special Assessments Not Within the In- 
hibition of This Provision 


Though special assessments for local im- ~ 


provements in the shape of drains in order 
to relieve marshy lands of surplus moisture 
are laid under the taxing power, their 
imposition does not fall within the re- 
straints prescribed by this section and sec- 
tion 11 of this article, relative to how, 
upon whom, and on what property ‘‘taxes’’ 
may be levied. These sections refer solely 
to revenues which go to defray general 
governmental expenditures, as distinguished 
from special outlays to provide for purely 
local improvements. Billings Sugar Co. v. 
Fish, 40 M 256, 276, 106 P 565. 


Statutes Not Violating This Provision 


In the absence of a showing that in its 
operation section 2897, revised codes of 
1907, requiring county printing to be done 
within the state, imposes upon the taxpay- 
ers a burden greater than they would have 
to bear if outside competition were per- 
mitted, and thus indirectly operates as a 
tax upon the inhabitants of counties con- 
trary to this section, its constitutionality 
in that regard will not be determined. Her- 
sey v. Neilson, 47 M 132, 146, 131 P 30. 

Sections 3879 et seq., creating a public 
service commission and defining its pow- 
ers, does not run counter to this section, 
no tax being levied by the commission, 
and the regulation of water rentals not 
constituting a levy of taxes. Public Serv- 
ice Commission v. City of Helena, 52 M 
527, 540, 159 P 24. 

Section 4482, R. C. M., held not open to 
the objection that in making it compulsory 
upon the board of county commissioners 
to let the county printing to a newspaper 
in existence for a year or more even though 
its bid be higher than that of one not pub- 
lished for that length of time, it indirectly 
contravenes the provision of section 4, ar- 
ticle XII, of the state constitution, pro- 
hibiting the levying of taxes upon the in- 
habitants or property in any county for 
municipal purposes, since a county is but 
a subdivision of the state for governmen- 
tal purposes and as such subject to legis- 
lative control, and the state has power, as 
sovereign proprietor, to provide from whom 
and upon what terms it will purchase the 
supplies needed in the discharge of its 
governmental functions. State ex rel. Woare 
v. Board of Commrs., 70 M :252, 256, 225 
P3389; 

The license tax imposed under chapter 
186, laws of 1925, fifty-five per cent of 
which is turned over to the counties for 
road purposes, held not open to the ob- 
jection that by it taxes are levied upon 
counties for county purposes in violation 
of section 4, article XII, of the constitu- 
tion, the tax being authorized under sec- 
tion 1 of that article permitting the legis- 
lature to impose a license tax upon persons 
or corporations doing business in the state. 
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State v. Silver Bow Refining Co., 78 M 
1, 20 et seq., 252 P 301. 

A city held a special water bond elec- 
tion under statutes which were no longer 
in force. The election was on application 
for injunction declaring invalid by the 
supreme court and the city enjoined from 
issuing the bonds voted. By a curative 
act, general in its nature, the legislature 
(chap. 51, laws of 1931), validated the 
election and the bonds. Held, on motion 
to dissolve the injunction, that the act is 
not vulnerable to the constitutional objec- 
tion that thereby the legislature in effect 
levied a tax upon the inhabitants of the 
city for the purpose of paying the bonds 
(made payable by ordinance out of the 
revenue of the city water plant), in viola- 
tion of section 4, Article XII, constitu- 
tion, the act doing no more than validat- 
ing what was defective, leaving the man- 
ner of raising funds to pay the bonds to 
the city authorities. Held, further, that 
the act does not infringe the city ‘‘home- 
rule’? doctrine. (Mr. Justice Angstman 
dissenting.) Weber v. City of Helena et: 
al., 89 M 109, 148, 297 P 464. 

Contention that by reason of the fact 
that counties which have indigent patients: 
at the state tuberculosis sanitarium are 
required to pay the institution for their 
care, chapter 22, laws extraordinary ses- 
sion 1933-34, in authorizing the issuance 
of bonds, payable out of its earnings for 
the erection of a building thereat, the act, 
though not attempting to levy a tax for 
county purposes, nevertheless does levy a 
tax upon the inhabitants of the counties. 
contrary to this section of the constitution,. 
held without merit. State v. State Board 
of Examiners et al., 97 M 441, 450, 35 P 
2d 116. 


Statutes Violating This Provision 

Subdivision 64 of section 4800 of the 
political code of 1895 (5039), providing 
that no municipality having a water sup- 
ply furnished by private persons _ shall 
erect any water plant to be operated by 
itself, but if it desires to acquire such a 
plant, shall purchase or condemn _ such 
supply, is in conflict with this section. 
Helena C. W. Co. v. Steele, 20 M 1,. 8, 
49 P 382. Followed in State ex rel. Gerry 
v. Edwards, 42 M 135; 148, 111 P 734. 

Section 4919, in so far as it makes it 
incumbent upon the clerk of the district 
court to collect from petitioners filing let- 
ters of administration or guardianship 
sums ranging from five to ninety-five dol- 
lars, regulated by the appraised value of 
the estate, the fees thus collected to be- 
come part of the public moneys of the 
county, is in contravention of this section. 
Hauser v. Miller, 37. M 22, 24, 94 P 197. 


The act of 1901, creating, in cities of 
the first class, boards of park commis- 
sioners, the members thereof to be ap- 
pointed by the governor, and empowering 
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them to raise by taxation such sums each 
year as they may deem necessary to carry 
on their work, is not only violate of the 
theory of local self-government established 
in this state, but also of the provisions 
of this section, in that such boards are not 
‘“eorporate authorities’’ which may Jlaw- 
fully assess and collect taxes for municipal 
purposes. State ex rel. Gerry v. Edwards, 
42 M 135, 152, 111 P 734. 

Held, that chapter 261, laws of 1921, 
levying a per capita tax of three dollars, in 
addition to a poll tax of two dollars for 
county purposes upon every male inhabi- 
tant of a given age who is not the head 
of a family, is invalid as in contravention 
of section 4, article XII, of the constitu- 
tion, vesting the power to levy taxes upon 
persons and property of counties, cities, 
etc., in the municipal authorities but pro- 
hibiting the legislature from doing so. (Mr. 
Justice Holloway dissenting.) State v. 
Gowdy, 62 M 119, 126 et seq., 203 P 1115. 


Tax Collection—Duty of 

The provisions of this section and of 
section 11 and section 18 of this article 
do not, either by implication or by ex- 
press words, give the legislature power to 
make anybody but the county treasurer a 
collector of taxes. Mutual Life Ins. Co. 
v. Martien, 27 M 437, 440, 71 P 470. 

Section 4867 et seq., of the political 
code of 1895, authorizing the collection of 
city taxes by the city treasurer, is not in 
violation of section 5 of article XVI of 
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the constitution, when construed together 
with this section. State ex rel. City of 
Butte v. Weston, 29 M 125, 127, 74 P 415. 


‘*Tax’’ Defined 

A ‘‘tax’’ within the meaning of section 
4, article XII, of the constitution, is an 
enforced contribution of money or other 
property, assessed in accordance with some 
reasonable rule of apportionment by au- 
thority of a sovereign on persons or prop- 
erty within its jurisdiction for the pur- 
pose of defraying the public expense. State 
v. Gowdy, 62 M 119, 126 et seq., 2032 
11S: 


Water Rental Not a Tax 

The exaction, by a city owning its own 
water plant, of a water rental from its 
inhabitants is not a levy of taxes upon 
them within the meaning of section 4, ar- 
ticle XII, of the constitution, providing 
that the legislature shall not levy taxes 
upon cities for city purposes. Weber v. 
City of Helena et al., 89 M 109, 143, 297 
P 464. 


References 

Wibaux Improvement Co. v. Breiten- 
feldt, 67 M 206, 208, 215 P 222; State v. 
Pepper, 70 M 596, 602, 226 P 1108; State 
v. MecFarlan, 78 M 156, 158, 252 P 805; 
State v. Silver Bow Refining Co., 83 M 


380, 388, 272 P 684; Mills v. State Board 
of Equalization et al., 97 M 13, 23, 33 P 
2d 563. 


Sec. 5. Taxes for city, town and school purposes may be levied on all 
subjects and objects of taxation, but the assessed valuation of any property 
shall not exceed the valuation of the same property for state and county 


purposes. 

Operation and Effect 

The municipal authorities of an incor- 
porated city could make a legal assessment 
in electing to take the assessment made by 
the county and state assessing authori- 
ties as the basis for the levy of municipal 
taxes on property within such city; and 
the levy of lawful taxes thereon by such 
city for municipal purposes, according to 
the provisions of its charter and ordin- 


See. 6. 


ances, constituted a legal levy. Lockey v. 
Walker, 12 M 577, 583, 31 P 639. 


References 

Cited in State ex re]. Shapley v. Board 
of Commrs. of Yellowstone Co., 12 M 503, 
506, 31 P 78; State ex rel. Corry v. Cooney 
et al., 70 M 355, 363, 225 P 1007; School 
District No. 1 v. City of Helena, 87 M 
300, 307, 287 P 164. 


No county, city, town or other municipal corporation, the inhabi- 


tants thereof nor the property therein, shall be released or discharged from 
their or its proportionate share of state taxes. 


Operation and Effect 

This section refers only to state taxes, 
and not to those imposed for county or 
local purposes, such as poll-taxes. Pohl 
v. Chicago, Milwaukee & St. Paul Ry. Co., 
52 M 572, 576, 160 P 515. 


Lands held by counties under tax deed 
may be sold for an amount less than the 
general taxes delinquent thereon. State et 


See. 7. 


al. v. Board of Commissioners et al., 89 M 
BT 709, 290 CPi A: 

References 

Cited or applied in Montana Catholic 
Missions v. County of Lewis and Clark, 
13 M 559, 35 P 2; Anaconda C. Min. Co. 
v. Ravalli County, 52 M 422, 425, 158 P 
682; State ex rel. Corry vy. Cooney et al., 
70.M 355, 369, 225 P 1007. 


The power to tax corporations or corporate property shall never 


be relinquished or suspended, and all corporations in this state, or doing 
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business therein, shall be subject to taxation for state, county, school, muni- 
cipal and cther purposes, on real and personal property owned or used by 
theni and not by this constitution exempted from taxation. 


Operation and Effect 

The evident meaning of this constitu- 
tional provision is that the property of 
corporations shall bear its equal share of 
the burden of taxation. Northwestern 
Mut. Life Ins. Co. v. Lewis and Clark 
County, 28 M 484, 495, 72 P 982. 

The authorized capital stock of a cor- 
poration is not taxable as such against 
the corporation. Butte Land & Inv. Co. 
v. Sheehan, 44 M 371, 120 P 241. 

Section 611 of the civil code of 1895, 
providing that the property of trust de- 
posit and security corporations shall be 
assessed for purposes of taxation in the 
same manner as national banks, is repug- 
nant to sections 1 and 7 of this article, 
in that it exempts the personal property 
of such companies from taxation. Daly 
Bank ete. Co. v. Board of Commrs., 33 M 
101, 105, 81 P 950. 

Held, that the purpose of the introduc- 
tory clause of this section of the constitu- 
tion, that the power to tax corporations 
shall never be relinquished or suspended is 
to prevent the creation of corporations 
under laws whereby the right to tax cor- 
porations is either extinguished during 
their existence or suspended for a definite 
period of time, and that the action of the 
legislature in failing to make corporations 


subject to the income tax law does not 
amount to a relinquishment or suspension 
of the right to tax them, within the mean- 
ing of the section. Mills v. State Board 
of Equalization et al., 97 M 13, 18 et seq., 
33 P 2d 563. 

Act Mont. Feb. 14, 1891 (laws 1891, p. 
262), ceding to United States exclusive 
jurisdiction over Montana land included in 
Yellowstone park, reserving only concurrent 
jurisdiction for execution of civil and crim- 
inal process lawfully issued by courts of 
state, held not violative of const. Mont. art. 
12, No. 7, declaring that power to tax cor- 
porations or corporate property shall never 
be relinquished or suspended. Yellowstone 
Park Transp. Co. v. Gallatin County, 31 F 
2d 644. 


References 

Cited or applied in Monidah Trust v. 
Sheehan, 45 M 424, 430, 123 P 692; State 
ex rel. General Electric Co. v. Alderson, 
49 M 29, 33, 140 P 82; Wells Fargo & Co. 
v. Harrington, 54 M 235, 238, 169 P 463; 
Union Bank etc. Co. v. Moore, 62 M 132, 
135, 204 P 361; East Helena State Bank 
v. Rogers, 73 M 210, 212, 236 P 1090; 
Montana Nat. Bank v. Yellowstone County, 
78 M 62, 78, 252 P 876; Fruit Growers 
Express Co. v. Brett, 94 M 281, 293, 22 P 
2d 171. 


See. 8. Private property shall not be taken or sold for the corporate 


debts of public corporations, but the legislative assembly may provide by 
law for the funding thereof, and shall provide by law for the payment there- 
of, including all funded debts and obligations, by assessment and taxation 
of all. private property not exempt from taxation within the limits of the 


territory over which such corporations respectively have authority. 


Operation and Effect 


This section means nothing more than 
that the legislature is prohibited from 
enacting any statute under which private 
property may be taken to pay the debts 
of a public corporation, such as a county 
or city. Aside from this limitation the 
legislature was left free to enact such 
measures as it deemed best touching the 
subject-matter under consideration. If .it 
failed to act at all, there is no power other 
than public opinion which can coerce it 
into activity. The provision of the consti- 


tution is addressed to the legislature, not 
to the board of county commissioners, and 
justification for the board’s action must 
be found in the statutes, if such action can 
be justified at all. Edwards v. County of 
Lewis and Clark, 53 M 359, 364, 165 P 
297. 


References 

Cited or applied in Hotchkiss v. Marion, 
12 M 218, 222, 29 P 821; State ex rel. 
Shapley v. Board of Commrs., 12 M 503, 
505, 31 P 78; Hamilton v. Board of County 
Commissioners, 54 M 301, 307, 169 P 729. 


Sec. 9. The rate of taxation on real and personal property for state pur- 
poses, except as hereinafter provided, shall never exceed two and one-half 
mills on each dollar of valuation; and whenever the taxable property of the 
state shall amount to six hundred million dollars ($600,000,000.00) the rate 
shall never exceed two (2) mills on each dollar of valuation, unless the propo- 
sition to increase such rate, specifying the rate proposed and the time during 
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which the rate shall be levied shall have been submitted to the people at the 
general election and shall have received a majority of all votes cast for and 
against it at such election; provided, that in addition to the levy for state 
purposes above provided for, a special levy in addition may be made on live 
stock for the purpose of paying bounties on wild animals and for stock in- 
spection, protection and indemnity purposes, as may be prescribed by law, 
and such special levy shall be made and levied annually in amount not ex- 
ceeding four mills on the dollar by the state board of equalization, as may 


be provided by law. 


NOTE.—Section 9 is given as amended 
by act approved February 9, 1909 (L. 
1909, ch. 4), adopted at the general elec- 
tion of November, 1910, effective under 
governor’s proclamation December 6, 1910. 


Operation and Effect 

The provision of this section, as it stood 
prior to its amendment, that when the 
taxable property in the state shall amount 
to three hundred million dollars, the rate 
of taxation for state purposes shall never 
thereafter exceed one and one-half mills 
on each dollar of valuation, was held not 
to be self-executing, in the sense that when 
the taxable property reached the above 
amount, after the levy had been fixed by 
the legislature at two and one-half mills, 
the then lawful rate, the rate was ipso 
facto reduced to one and one-half mills, 
but such reduction became operative only 
upon legislative action had at. regular ses- 
sion. State ex rel. Bennett v. State Board 
of Examiners, 40 M 59, 63, 104 P 1055. 

Held, on application for writ of injunc- 
tion, that section 2148, R. C. M., initiated 
by the people, increasing the rate of taxa- 
tion for state purposes, is not invalid as 
an attempted submission of an amendment 
to section 9, article XII, of the constitu- 
tion, without having been first proposed 
by one of the houses of the legislative as- 


sembly as required by section 9 of article 


XIX, since a change in the rate of taxation 


may be brought about by act of the legis- 
lature or by a law initiated by the people 
without submission of a _ constitutional 
amendment in the mode prescribed by sec- 
tion 9, article XIX. State ex rel. Jones 
v. Erickson, 75 M 429, 433 et seq., 244 P 
287. 

Decision in case of O’Connell v. State 
Board of Equalization, 95 M 91, 25 P 2d 
114, holding that the income tax law (chap- 
ter 181, laws of 1933) is not a property 
tax and therefore not violative of sections 
1, 9 and 17 of article XII, constitution, 
reaffirmed and applied to chapter 40, laws 
extra. session 1933-34, amendatory of sec- 
tions 2 and 28 of chapter 181. Mills v. 
State Board of Equalization et al., 97 M 
13; 1% et seqya3 P 2d. 563: 


References 

Cited or applied in State ex rel Journal 
Pub. Co. v. Kenney, 10 M 488, 492, 26 P 
383; State ex rel. State Board ete. v. For- 
tune, 24 M 154, 60 P 1086; In re Tuohy’s 
Estate, 35 M 431, 437, 90 P 170; as 
amended, in State ex rel. General Electric 
Co. v. Alderson, 49 M 29, 33, 140 P 82; 
Stoner v. Timmons et al., 59 M 158, 161, 
196 P 519; State ex rel. Tipton v. Erick- 
son et al., 93 M 466, 476, 19 P 2d 227; 
Fruit Growers Express Co. v. Brett, 94 M 
281, 289, 22 P 2d 171; O’Connell v. State 
Bd. of Equalization, 95 M 91, 106 et seq., 
LoL ad wl 1A. ; 


See. 10. All taxes levied for state purposes shall be paid into the state 
treasury, and no money shall be drawn from the treasury but in pursuance 
of specific appropriations made by law. 


Operation and Effect 

The only reasonable construction of this 
section, in connection with a provision that 
the county treasurer shall be the collector, 
is that the collector shall collect, and then 
pay into the state treasury, all taxes levied 
for state purposes. Mutual Life Ins. Co. 
v. Martien, 27 M 4387, 440, 71 P 470. 

Where a judgment ordered the state 
auditor to draw his warrant on the treas- 
urer for the payment of money held as 
escheated property, as provided in chap- 
ter 132, laws of 1913 (9962), although 
the legislature had not made an appropria- 
tion for that purpose, it was invalid as in 
direct conflict with this section. In re 
Pomeroy, 51 M 119, 125, 151 P 333. 
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There being no constitutional or statu- 
tory provision that all state warrants shall 
be drawn by the state auditor, and a war- 
rant being merely an order by which one 
of competent authority empowers another 
to pay a particular sum of money, and in 
view of the provision of section 34, article 
V, of the constitution, authorizing pay- 
ment of state funds on warrant drawn 
by the ‘‘proper officer,’’ held, that chap- 
ter 176, laws of 1925, is not rendered in- 
valid for failing to provide payment of 
principal and interest of state treasury 
notes on warrant drawn by the auditor and 
in providing for payment directly by the 
treasurer. State v. State Board of Exam- 
iners, 74 M 1, 9, 238 P 316. 
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Section 2222, R. C. M., authorizing the 
board of county commissioners to order a 
refund of erroneously or illegally collected 
taxes, held inoperative in so far as it pro- 
vides that the state auditor must draw his 
warrant for the state’s portion of such 
taxes, the auditor being prohibited by law 
from drawing a warrant in the absence of 
legislative appropriation to cover it. First 
Nat. Bank v. Sanders County, 85 M 450, 
461, 279 P 247. 

Chapter 10, laws extraordinary session 
1933-34, having to do only with a special 
fund derived from the operation of the 
buildings authorized to be _ constructed 
from student fees, gifts and bequests and 
to be devoted to a special purpose, the 
provisions of sections 34 and 39, article 
V, and this section, relating to state moneys 
and the appropriation thereof, and the re- 
mission of obligations held by the state, 
have no application to such fund. State 
v. State Board of Education et al., 97 M 


See. 11. 
public purposes only. 
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121, 132, 33 P 2d 516; State v. State Board 
of Examiners et al., 97 M 441, 449, 35 
Pee dod 16s 

The state board of education is vested 
with exclusive power to receive and con- 
trol the funds derived from lands granted 
the state for the use of its institutions 
of learning, among them the state normal 
school, and therefore is free from the limi- 
tations and restrictions of the constitution 
as to the expenditures of the ordinary 
revenues of the state, to-wit, only on ap- 
propriations made by the legislature and 
on warrants drawn by the state auditor. 
(Sec. 34, art. V, and this section.) State 
v. State Board of Education et al., 97 M 
371, 379, 34 P 2d 515. ; 


References 

Cited or applhed in State ex rel. Journal 
Pub. Co. v. Kenney, 9 M 389, 394, 24 P 
96; State v. Hickman,-11 M 541,29 P 92; 
State ex rel. Bonner v. Dixon et al., 59 M 
58, 77, 195 P 841. 


Taxes shall be levied and collected by general laws and for 
They shall be uniform upon the same class of sub- 


jects within the territorial limits of the authority levying the tax. 


‘*Collection by General Laws’’ 

Held, that section 2211, R. C. M., in 
requiring the county treasurer upon the 
request of one seeking to redeem from tax 
sale a portion of a tract of land on which 
he holds a mortgage and which portion had 
not been separately assessed, to compute and 
apportion the tax on the portion sought 
to be redeemed, is not unconstitutional as 
conferring the powers of an assessor upon 
the treasurer in a special and limited class 
of cases (sec. 26, art. V, const.), nor as 
authorizing levy and collection of taxes in 
any other manner than by general law. 
State ex rel. Federal Land Bk. v. Hays, 
86 M 58, 66 et seq., 282 P 32. 


Held, that chapter 29, laws of 1929, au- 
thorizing the issuance of county bonds for 
high school purposes is not violative of 
the provisions of section 3, article XIII, 
of the constitution, prohibiting the use of 
borrowed funds for any purpose other than 
that specified in the law authorizing the 
loan, or of section 11, article XII, declar- 
ing that taxes shall be levied and collected 
by general laws and for public purposes 
only, or section 26, article V, providing 
that local or special laws regulating county 
affairs for the management of common 
schools and the assessment and collection 
of .taxes shall not be passed; held, further, 
that the act is not open to the objection 
that it fails to provide a workable plan. 
State ex rel. Henderson v. Dawson County, 
87 M 122, 131 et seq., 286 P 125. 


Discrimination by Misapplication of Law 
Will Not Invalidate 

Taxing officers assessed the shares of a 
national bank at their full cash value with- 
out deducting from such value governmen- 


tal securities owned by the bank. In dis- 
regard of constitutional provisions relat- 
ing to taxation and statutory provisions 
requiring like action in regard to shares in 
a state bank upon the assumption that such 
securities held by it were exempt, they de- 
ducted their value from the moneyed capital 
of the latter bank, the effect of which was 
non-assessment of its shares of stock. Held, 
upon a review of the statutes applicable, 
that they are not open to attack as of- 
fending against the provisions of section 
5219, United States revised statutes, but 
that the resultant discrimination against 
plaintiff national bank was due to faulty 
administration of the law, and that there- 
fore, under this case, the statutes may not 
be held invalid. Montana Nat. Bank v. 
Yellowstone County, 78 M 62, 252 P 876. 


Inheritance Tax Not Inhibited by This 
Provision 

Section 11, article XII, of the constitu- 
tion, providing that taxes shall be levied 
and collected by general laws and for pub- 
lie purposes only, and shall be uniform 
upon the same class of subjects within the 
territorial limits of the authority levying 
the tax, relates to property taxes only, and 
not to such as are imposed on _ inheri- 
tances. State ex rel. Rankin v. District 
Court, 70 M 323, 330, 225 P 804. . 


License Tax or Occupation Tax Not In- 
hibited by This Provision—Exception 

The tax imposed by section 2441, R. C. 
M., upon a manufacturer is the license or 
occupation tax provided for by the last 
sentence of section 1, article XII, of the 
constitution, and is not controlled by the 
uniformity clause contained in section 11 
of the same article; hence such license tax 
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may be graduated according to the amount 
of business done and is not open to at- 
tack as being discriminatory because one 
doing a business of $15,000 or less a year 
is relieved from payment thereof. State 
v. Hennessy Co., 71 M 301, 307, 308, 230 
P 64. wi 

Though the provision of section 11, ar- 
ticle XII, of the constitution, requiring 
uniformity in taxation, does not apply to 
the license system of taxation and the 
state is not required to tax all occupations 
equally or uniformly, but may tax certain 
classes and leave others untaxed, such taxes 
must be uniform upon the same class of 
subjects, and in imposing them it may not 
resort to unreasonable or arbitrary dis- 
crimination. Hale v. County Treasurer of 
Mineral Co., 82 M 98, 106, 265 P 6. 

Id. A proper classification of subjects 
for the purpose of imposing license taxes 
implies that there exist real differences as 
between the subjects constituting the dif- 
ferent classes and excludes the idea of ar- 
bitrary selection, and a license tax is uni- 
form when it is equal upon all persons be- 
longing to the described class upon which 
it is imposed. 

Id. Held, under the above rules, that 
chapter 101, laws of 1927, by which a li- 
cense tax is imposed on all livestock coming 
into the state after March 1, ‘‘to graze 
for any length of time whatsoever,’’ thus 
excluding livestock brought in for any other 
purpose, as, for instance, for the purpose 
of being fed in pens, is so arbitrary and 
unreasonable in its classification as to ren- 
der it void. 


‘‘Public Purpose’’ 

The question whether a particular pur- 
pose for which taxes may be levied and 
collected is a public one, under this sec- 
tion, is for the legislature in the first in- 
stance, and courts will indulge every rea- 
sonable presumption in favor of the legis- 
lative decision in this respect. Lewis and 
Clark County v. Industrial Accident Board, 
52 M 6, 12, 155 P 268. 

Id. Taxes levied to provide a fund to be 
devoted to the relief of injured employees 
of a county which is subject to the pro- 
visions of the workmen’s compensation act 
of 1915. are for a public purpose, and 
therefore not obnoxious as offending 
against the provision of this section. 

Held, that the words ‘‘publie purposes’? 
as used in section 11, article XII, of the 
state constitution, providing that taxes 
shall be collected for public purposes only, 
are synonymous with ‘‘governmental pur- 
poses.’’ State ex. rel. Mills v. Dixon et 
al., 66 M 76, 83, 218 P 227, 

The term ‘‘public purpose’’ as used in 
the constitution, section 11, article XII, 
in providing that taxes shall be levied and 
collected for public purposes only, is syno- 
nymous with governmental purposes; the 
purpose must affect the inhabitants as a 
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community and not merely as individuals; 
and whether a tax is levied for a public 
or private purpose is to be determined by 
the course or usage of the government, the 
object for which such a tax has by a long 
course of legislation been levied and what 
objects have been considered necessary for 
the proper support and use of the govern- 
ment sanctioned by time and the acquies- 
cence of the people. Stanley v. Jeffries, 
86 M 114, 128, 284 P 134; Lumbermen’s 
Trust Co. v. Town of Ryegate, 61 F 2d 14. 


Id. Held, that chapter 24, laws of 1929, 
in so far as it authorizes cities to assume 
liabilities for losses suffered by holders of 
special improvement bonds and warrants 
issued prior to the passage of the act, 
amounts to a reimbursement of the holders 
for such losses is violative of section 11, 
article XII, of the constitution, prohibiting 
taxation for other than a public purpose, 
and therefore invalid in that regard. 


Special Assessments Not Inhibited by 
This Provision 


Though special assessments for local im- 
provements in the shape of drains in order 
to relieve marshy lands of surplus moisture 
are laid under the taxing power, their 
imposition does not fall within the re- 
straints prescribed by this section and sec- 
tion 4 of this article, relative to how, upon 
whom, and on what property ‘‘taxes’’ may 
be levied. These sections refer solely to 
revenues: which go to defray general gov- 
ernmental expenditures, as distinguished 
from special outlays to provide for purely 
local improvements. Billings Sugar Co. v- 
Fish, 40 M 256, 276, 106 P 565. 


Special assessments for the construction 
and maintenance of drainage works are not 
taxes within the meaning of section 11, 
article XII, of the state constitution, pro- 
viding that taxes shall be uniform upon the 
same class of subjects, and hence that pro- 
vision has no application. In re Valley 
Center Drain District, 64 M 545, 553, 211 
PARTS: 


Section 1 of article XII, of the consti- 
tution, and section 11 of the same article, 
providing for a uniform rate of taxation, 
and that taxes shall be levied and collected 
for public purposes only, relate to taxation 
for governmental purposes and have no 
reference to assessments for special im- 
provements such as contemplated by the 
creation of an irrigation district. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 291, 
217 P 646; Thaanum v. Bynum Irrigation 
District, 72 M 221, 228, 232 P 528. 


Statutes Not Violating the Uniformity 
Clause Herein 


Section 681 of the civil code of 1895. 
applies to domestic, as well as foreign, in- 
surance companies, and therefore complies 
with the above provision requiring taxes: 
to be ‘‘uniform upon the same elass of 
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subjects.’’ Northwestern Mut. Life Ins. 
Co. v. Lewis and Clark County, 28 M 484, 
491,72: P+ 982. 

The seed-grain law of 1915, designed to 
furnish aid to persons engaged in agricul- 
ture who, because so reduced in circum- 
stances by natural or other conditions 
beyond their control, that they have no 
means wherewith to purchase seed, is not 
in contravention of this section. State ex 
rel. Cryderman v. Wienrich, 54 M 390, 394, 
170 P 942. 

Sections 1113 et seq., providing for 
teachers’ pensions, is not invalid as in 
contravention of this section. Trumper v. 
Sy ole District No. 55, 55 M 90, 93, 173 

946, 


Failure to make provision for reimburse- 
ment of the county from which the greater 
area for a proposed new county is taken 
for the expense incident to the creation 
of the new county, held not to render chap- 
ter 226, laws of 1919, violative of this 
section, as casting an unequal burden of 
taxation upon the old county. State ex 
rel. Woodward v. Moulton et al., 57 M 
414, 189 P 59. 


Held, that chapter 186, laws of 1925, 
imposing a license tax upon dealers and 
distributors of gasoline (superseded by 
initiative measure No. 31, laws of 1927, 
p. 604), under which a dealer sought to 
recover a tax paid under protest on the 
grounds that the act was unconstitutional 
as offending against the equal protection 
of the law clause of the federal constitu- 
tion, as well as against the provisions of 
section 11, article XII, section 11 of article 
XV, and section 26 of article V, of the 
state constitution, to the effect that taxes 
shall be uniform upon the same class of 
subjects, that foreign corporations engaged 
in business in the state shall not have any 
greater rights or privileges than domestic 
corporations, and that the legislative as- 
sembly shall not pass local or special laws 
where a general law can be made to apply, 
is not open to the attacks made upon it. 
Hart Refineries v. Harmon, 81 M 423, 
425 et seq., 263 P 687. 


Held, that the gasoline license tax law 
is not unconstitutional as not acting uni- 
formly upon each person engaged in the 
business of selling gasoline, on the grounds 
that by it a tax is imposed upon the Mon- 
tana product sold in the state while im- 
porters are relieved from the burden, and 
that foreign corporations are granted great- 
er rights and privileges than are accorded 
those incorporated in this state. State v. 
Silver Bow Refining Co., 83 M 380, 388, 
272 P 684. 

Held, that the legislature in enacting 
chapter 64, laws of 1929, classifying moneys 
and credits for purposes of taxation proper- 
ly exercised its power, as against the con- 
tention of a state bank that such a classi- 
fication is invalid under section 11, article 
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XII, of the state constitution, and the 
fourteenth amendment to the federal con- 
stitution, since moneys and credits, when 
employed in the banking business have a 
greatly increased productivity as compared 
to moneys and credits in the hands of the 
ordinary individual or corporation using 
them for casual investment only. Bank of 
Miles City v. Custer County, 93 M 291, 
295 et seq., 19 P 2d 885. 


Id. Where a state bank in an action to 
recover taxes paid under protest alleged, 
inter alia, that chapter 64, laws of 1929, 
was invalid as offending against the uni- 
formity clause of the constitution, on the 
ground that while its shares were taxed 
there was no law under which shares of 
corporations other than those engaged in 
banking could be taxed, proof that the 
stock of a large number of corporations 
had not been taxed was insufficient in the 
absence of further evidence that the value 
of such outstanding stock exceeded the 
value of the property on which the corpora- 
tions paid taxes. See, also, Merchant’s 
Nat. Bank v. Dawson County, 93 M 310, 
330, 19 P 2d 892. 


Held, that chapter 88, laws of 1935, au- 
thorizing redemption of real property sold 
to the county for taxes, without the pay- 
ment of interest and penalties, is not viola- 
tive of either section 39, article V, section 
11, article XII, of the constitution of the 
state, or of the fourteenth amendment to 
the constitution of the United States. State 
ex rel. Sparling v. Hitsman, 99 M 521, 
530, 44 P 2d 747. 


Statutes Violating the Uniformity Clause 
Herein : 


The part of section 8 of _ section 
3695 of the political code of 1895, granting 
to private bankers the right to deduct 
their deposits (debts) from moneys on 
hand, for purposes of assessment, vio- 
lates sections 11 and 16 of this article. 
Clark v. Maher, 34 M 391, 400, 87 P 272. 


Section 4919, in so far as it makes it 
incumbent upon the clerk of the district 
court to collect from petitioners filing let- 
ters of administration or guardianship sums 
ranging from five to ninety-five dollars, 
regulated by the appraised value of the 
estate, is obnoxious to this section, in that 
the burdens imposed upon the estates fall- 
ing within the enumerated classes are fixed 
arbitrarily and at unequal rates. Hauser v. 
Miller, 37 M 22, 24, 94 P 197. 


A statute which seeks to make the coun- 
ties of the state the guarantor of loans 
made by the state to individuals is invalid. 
State ex rel. Evans v. Stewart, 53 M 18, 
161. PB, 309. 


A statute requiring the taxation of all 
livestock brought into the state after a 
certain date for the purpose of grazing, 
and not applying to all other personal 
property, constitutes an unjust discrimina- 


SALE, Lie 2 CONSTITUTION 


tion and violates the uniformity rate of 
taxation. Hayes v. Smith, 58 M 306, 311, 
192 P 615. 

Under section 11 of article XII of the 
state constitution, taxes must be uniform 
upon the same class of subjects. Defendant 
assessor placed the stock of shareholders of 
a state bank in class 6 of section 1999, 
R. C. M., requiring payment of taxes on a 
basis of forty per cent of their value, 
while national bank shares—property of the 
same kind, character and class—he placed 
in class 5, assessable at seven per cent 
only of their true value. Held, on appli- 
cation for writ of injunction that the action 
of the taxing officer was discriminatory 
as against relator bank, and therefore void, 
but that, relator having asked that state 
bank shares be placed in the same class 
in which national bank shares were placed, 
and the taxing officers under the circum- 
stances not being in position to object, it 
is proper to so place them, the question 
whether they could arbitrarily place such 
shares in class 5 being, however, reserved. 
State v. Mady, 83 M. 418, 426, 272 P 691. 


‘‘Subject of Taxation’’ 

The term ‘‘subject of taxation’’ found 
in this section, held to have been used by 
the constitutional convention in its then 
proper sense, to-wit, to denote the different 
kinds of property liable to taxation. Hilger 
v. Moore, 56 M 146, 182 P 477. 


Tax Burden to be Coextensive With the 
Territorial Limits of the Taxing Authority 

The bonds authorized by sections 1301.1- 
1301.6, for the construction of high schools 
are high school district, not county, bonds, 
and the levy of taxes with which to pay 
them cannot extend beyond the boundaries 
of the particular district liable for their 
payment; therefore the tax burden is co- 
extensive with the territorial limits of the 
authority levying the tax, conformably to 
section 11, article XII, of the constitution. 
Pierson v. Hendricksen et al., 98 M 244, 
253, 38 P 2d 991. 

Id. While the legal title to a county 
high school building is in the county, the 
beneficial title to school property is in 
the state, the county in the management of 
the school being simply the agency of the 
state for that purpose; hence the conten- 
tion that the issuance of bonds for building 
an addition to an existing high school 
building, under authority of sections 1301.1- 
1301.6, would be at the cost of the district 
for the benefit of the county at large in 
contravention to this provision of the con- 
stitution, has no merit. 


Uniform Upon Same Class of Subjects 
Within the Territorial Limits of the Au- 
thority Levying the Tax 

There is nothing in the act providing for 
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the issuance of bonds for buildings at the 
state tuberculosis sanitarium which conflicts 
in any manner with section 11 of article 
XII of the constitution, which provides that 
‘“taxes shall be levied and collected by 
general laws and for public purposes only. 
They shall be uniform upon the same class 
of subjects within the territorial limits of 
the authority levying the tax.’’ As we 
have already noticed, the act does not im- 
pose any additional burden upon the vari- 
ous counties, either in the way of tax or 
otherwise. It is apparently conceded that 
the money which the institution now re- 
ceives from the counties for the care of 
patients is ‘‘money lawfully acquired from 
the various counties of the state.’’ There 
is nothing in section 11 of article XII to 
prohibit the state. from using money law- 
fully acquired from the counties for the 
purposes specified in chapter 22. The coun- 
ties, without any additional burden or tax 
imposed upon them, will receive benefits 
corresponding to those which they are now 
receiving for the money thus expended by 
them. It is manifest that the proposed 
diversion of the payments now received from 
counties and heretofore used for mainten- 
ance will of necessity reduce the mainten- 
ance fund of the institution and require a 
larger contribution from the stdte in the 
way of appropriations from the general fund 
of the state. But this is a matter of legis- 
lative discretion and something with which 
we have nothing to do at this time. State 
v. State Board of Examiners et al., 97 M 
441, 451, 35 P 2d 116. 
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No appropriation shall be made nor any expenditures authorized 


by the legislative assembly whereby the expenditures of the state during any 
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fiseal year shall exceed the total tax then provided for by law, and applicable 
to such appropriation or expenditure, unless the legislative assembly mak- 
ing such appropriation shall provide for levying a sufficient tax, not exceed- 
ing the rate allowed in section nine (9) of this article, to pay such appro- 


priations or expenditures within such fiscal year. 


This provision shall not 


apply to appropriations or expenditures to suppress insurrection, defend the 


state, or assist in defending the United States in time of war. 


No appropri- 


ation of public moneys shall be made for a longer term than two years. 


Appropriations in Excess of Income Pro- 
hibited 

The provision of section 12, article XII, 
of the constitution, that no appropriations 
shall be made in excess of the total tax pro- 
vided for by law during any fiscal year, 
must be interpreted to refer not only to the 
money raised by direct taxation but also to 
anticipated income from all other sources. 
State v. State Board of Examiners, 74 M 
1, 10 et seq., 238 P 316. 


Under the showing made on application 
for writ of injunction against the state 
board of examiners, held that the appro- 
priations made by the legislature for the 
years 1925 and 1926 for the four teaching 
units comprising the university of Montana 
do not exceed the amount received from the 
one and one-half mill levy authorized by 
section 2148, R. C. M., for their mainten- 
ance, and therefore do not transgress the 
provision of section 12, article XII, pro- 
hibiting appropriations exceeding the total 
tax provided by law. State ex rel. Jones v. 
Erickson, 75 M 429, 435 et seq., 244 P 287. 


Section 12, article XII, of the state con- 
stitution, providing that no appropriations 
shall be made during any fiscal year where- 
by the expenditures of the state will exceed 
the total tax then provided for by law, ete., 
held to have to do only with the relation of 
future expenditures to income, and not with 
past appropriations made within the rea- 
sonably estimated income and in good faith, 
but which by reason of unforeseen contin- 
gencies, resulted in registration of war- 
rants. State ex rel. Tipton v. Erickson 
et al., 93 M 466,.471, 19 P 2d 227. 


Id. In the absence of a showing to the 
contrary, the presumption obtains that the 
legislature, in making appropriations, acted 
in good faith when estimating the amount 
of anticipated revenue as a basis for mak- 
ing them, in view of the requirement of 
section 12, article XII, of the constitution. 


Inapplicable to Indebtedness of School 
Districts 


Section 2, article XIII, and this section, 
having to do, respectively, with state in- 
debtedness and legislative power in making 
appropriations and authorizing expendi- 
tures, have no application to cities or school 
districts, which are governed in that behalf 
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by section 6, article XIII; therefore deci- 
sions defining state indebtedness or holding 
that warrants issued pursuant to lawful 
appropriations do not create such indebted- 
ness have no application in determining the 
status of a school district issued after it 
has reached its constitutional limit of in- 
debtedness. Farbo yv. School Dist. No. 1 
of Toole Co., 95 M 531, 540 et seq., 28 P 
2d 455. 


Prospective Provision 


This section, providing that no appropria- 
tion of public moneys shall be made for a 
longer term than two years, is prospective 
only, and does not affect an appropriation 
made by the act of the legislature relating 
to the publication of the supreme court re- 
ports, approved March 8, 1889, before the 
adoption of the constitution. State ex rel. 
Maddox v. Kenney, 11 M 558, 555, 29 P 89. 


Statutes Held Not to Violate This Pro- 
vision 

Held, that chapter 10, laws of 1933, au- 
thorizing the issuance of bonds for the pur- 
pose of funding an accumulation of out- 
standing general warrants, is not invalid 
on the alleged ground that the appropria- 
tions on which the warrants were based had 
been made in violation of section 12, article 
XII, of the constitution, prohibiting ap- 
propriations in excess of the total tax then 
provided for. State ex rel. Tipton v. Erick- 
son et al., 93 M 466, 471, 19 P 2d 227. 


Held, that neither chapter 10, laws of 
extraordinary session 1933-34, nor the plan 
adopted by the State Board of Education 
for financing the erection of the building 
authorized violates section 1, article XIII, 
constitution, prohibiting the loaning of the 
credit of the state, this section denying the 
right to appropriate state funds for more 
than two years, nor results in the creation 
of a state debt in excess of $100,000 without 
submitting the question to the people at a 
general election. State v. State Board of 
Education et al., 97 M 121, 138, 33 P 2d 
516; State v. State Board of Education et 
al., 97 M 371, 380, 34 P 2d 515. 


Since chapter 22, laws extraordinary ses- 
sion 1933-34, expressly provides for a spe- 
cial fund for carrying out its provisions, it 
is not invalid as attempting to appropriate 


MAL 2, 15 


state moneys without regard to the com- 
mand of this section of the constitution, 
that appropriations shall not be made un- 
less the legislative assembly has made pro- 
vision for levying a sufficient tax to cover 
them. State v. State Board of Examiners 
et al., 97 M 441, 450, 35 P 2d 116. 


Time Limit on Appropriations 

This section operates as an automatic 
limit, so that an unlimited appropriation 
as to time will expire at the end of two 
years, and is not. void ab initio. Hill v. 
Rae, 52 M 378, 388, 158 P 826. 


Section 2148. R. C. M., increasing the 
tax levy for state purposes by one and one- 
half mills for the period of ten years and 
directing successive legislatures for that 
period how the proceeds thereof shall be 
appropriated and authorizing the assembly 
to make the appropriations for each of the 
ten years, held, not unconstitutional as ap- 
propriating money for ten years, or at all, 
in violation of section 12, article XII, pro- 
_hibiting the making of appropriations for 
more than two years. (The question whether 
direction to successive legislatures as to 
how money shall be apportioned is binding 
upon such bodies, reserved.) State ex rel. 
Jones v. Erickson, 75 M 429, 435 et seq., 
244 P 287, 


In the absence of a constitutional pro- 
hibition, the legislature may authorize a 
state contract for a longer term than two 
years, although appropriations of public 
money in payment may not be made for a 
longer period (sec. 12, art. XII, constitu- 
tion); hence a contract for fire insurance 
on state institutions for three years may 
not be held to invalidate an appropriation 
in payment of premiums made for two years 
only. Miller Ins. Agency v. Porter et al., 
93 M 567, 573, 20 P 2d 643. 


War Appropriations—Exception 

The purpose of sections 5624 et seq., 
known as the war defense act, being to 
assist in the defense of the United States, 
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the appropriation made therein falls within 
the exception found in this section, under 
which the legislature may properly make an 
appropriation without a fund behind it, 
and without provision having been first 
made for levying a tax to furnish such 
fund, it having, in these circumstances, the 
power to authorize any proper public agency 
to procure the necessary funds by borrow- 
ing; that is, the sale of bonds. State ex 
rel. Campbell v. Stewart, 54 M 504, 511, 
LTLePeTSb: 


War Appropriations Recognized by This 
Provision 


To assist the United States in war is 
expressly recognized by this section as a 
proper and probable occasion for the use 
of state funds. State ex rel. Campbell v. 
Stewart, 54 M 504, 510, 171 P 755. 


The right and duty of the state to assist 
in defending the United States in time of 
war is recognized by express declaration of 
this section of our constitution. State v. 
Kahn, 56 M 108,116, 182 P 107. 
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The state treasurer shall keep a separate account of each fund 


in his hands, and shall at the end of each quarter of the fiscal year report 
to the governor in writing, under oath, the amount of all moneys in his hands 
to the credit of every such fund, and the place or places where the same is 
kept or deposited, and the number and amount of every warrant paid or 


redeemed by him during the quarter. 


The governor, or other person or per- 


sons authorized by law, shall verify said report and cause the same to be 
immediately published in at least one newspaper printed at the seat of gov- 


ernment, and otherwise as the legislative assembly may require. 


The legis- 


lative assembly may provide by law further regulations for the safe keeping 
and management of the public funds in the hands of the treasurer; but not- 
withstanding any such regulations, the treasurer and his sureties shall in all 


eases be held responsible therefor. 
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Sec. 14. The governor, state auditor and state treasurer are hereby con- 
stituted a state depository board with full power and authority to designate 
depositories with which all funds in the hands of the state treasurer shall 
be deposited, and at such rate of interest as may be prescribed by law. When 
money shall have been deposited under direction of said depository board 
and in accordance with the law, the treasurer shall not be liable for loss on 
account of any such deposit occuring through damage by the elements or for 
any other cause or reason occasioned through means other than his own 
neglect, fraud or dishonorable conduct. The making of profit out of public 
moneys, or using the same for any purpose not authorized by law, by the 
state treasurer or by any other public officer, shall be deemed a felony, and 
shall. be punished as provided for by law and part of such punishment shall 
be disqualification to hold any public office. 


NOTE.—Section 14 is given as amended 
by act approved March 6, 1907 (ch. 123, L. 
1907), and adopted at the general election 
November, 1908, effective under governor’s 
proclamation December 9, 1908. 


v. Stewart, 53 M 18, 24, 161 P 309; State 
ex rel. Rankin v. Madison State Bank, 68 
M 342, 347, 218 P 652; County of Mis- 
soula et al. v. Lochrie, 83 M 308, 512, 271 
P 710; State v. Rosman et al., 84 M 207, 


References 212, 274 P 850. 


Cited or applied in State ex rel. Evans 


Sec. 15. The board of county commissioners of each county shall consti- 
tute the county board of equalization. The duties of such board shall be to 
adjust and. equalize the valuation of taxable property within their respective 
counties, and all such adjustments and equalizations may be supervised, re- 
viewed, changed, increased or decreased by the state board of equalization. 
The state board of equalization shall be composed of three members who shall 
be appointed by the governor, by and with the advice and consent of the sen- 
ate. A majority of the members of the state board of equalization shall con- 
stitute a quorum. The term of office of one of the members first appointed 
shall end on March Ist, 1925, of another first appointed on March Ist, 1927, 
and of the third first appointed on March Ist, 1929. Each succeeding mem- 
ber shall hold his office for the term of six years, and until his successors 
shall have been appointed and qualified. In case of a vacancy the person 
appointed to fill such vacancy shall hold office for the unexpired term in 
which the vacaney occurs. The qualifications and salaries of the members 
of the state board of equalization shall be as provided by law, provided, 
however, that such members shall be so selected that the board will not be 
composed of more than two persons who are affiliated with the same political 
party or organization; provided, further, that each member shall devote his 
entire time to the duties of the office and shall not hold any position of trust 
or profit, or engage in any occupation or business interfering or inconsistent 
with his duties as a member of such board, or serve on or under any com- 
mittee of any political party or organization, or take part, either directly or 
indirectly, in any political campaign in the interest of any political party 
or organization or candidate for office. The state board of equalization 
shall adjust and equalize the valuation of taxable property among the several 
counties, and the different classes of taxable property in any county and in 
the several counties and between individual taxpayers; supervise and review 
the acts of the county assessors and county boards of equalization; change, 
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increase, or decrease valuations made by county assessors or equalized by 
county boards of equalization; and exercise such authority and do all things 
necessary to secure a fair, just and equitable valuation of all taxable property 
amone counties, between the different classes of property, and between in- 


dividual taxpayers. 


Said state board of equalization shall also have such 


other powers, and perform such other duties relating to taxation as may be 


prescribed by law. 


NOTE.—Section 15 of article XII, is 
given as amended by act approved March 
22, 1921 (chapter 11, ex. laws of 1921); 
adopted at the general election of Novem- 
ber 7, 1922, effective under governor’s 
proclamation December 14, 1922. The orig- 
inal constitutional provision was before 
amended. See chapter 47, laws of 1915, as 
later approved by the people. 


Constitutionality 

Section 9, article XIX, of the constitu- 
tion, provides inter alia that a proposed 
amendment thereto shall be entered in full 
on the journals of both houses. A bill pro- 
posing an amendment to section 15, article 
XII, creating the state board of equaliza- 
tion, was properly passed by both houses, 
but, while it was entered in full on the 
journal of the house, it was not so entered 
in the senate journal. The bill acted upon 
in both houses was in identically the same 
language, identifying reference to it having 
been made in the senate journal, and as 
passed was published by the secretary of 
state and ratified by the people. Held, 
that the course pursued, though not liter- 
al compliance with the constitutional provi- 
sion, was in substantial compliance there- 
with, the object of the requirement—<er- 
tainty as to the proposed amendment—hav- 
ing been clearly established by the journals. 
(Associate Justices Cooper and Galen dis- 
senting.) Tax Commission Case, 68 M 
450, 462 et seq., 219 P 817. 


Power of Legislature to Add Duties to 
Board of Equalization 


Held, that the legislature could properly 
add powers additional to those specifically 
conferred by section 15, article XII, of the 
constitution, upon the state board of equa- 
lization, as it did by chapter 237, laws of 
1921 (sees. 2089-2096, R. C. M.), by im- 
posing upon the board the duty to assess 
net proceeds of mines. Butte & Superior 
Min. Co. v. McIntyre, 71 M 254, 257, 259 
et seq., 229 P 730. 


Powers of State Board of Equalization 
The state board of equalization has no 
power to increase the total valuation of 
the property of the state as disclosed and 
fixed by the abstracts and statements trans- 
mitted to it by the assessors and county 
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boards of equalization. State ex rel. Wal- 
lace v. Equalization Board, 18 M 473, 46 
P 266. 


The state board of equalization is a spe- 
cial tribunal with limited powers and must, 
in making an assessment of net proceeds of 
mines, pursue the method of procedure pre- 
scribed by chapter 237, laws of 1921 (secs. 
2088-2096, R. C. M.); in it is lodged no 
discretion to permit deductions from the 
gross proceeds other than those specifically 
provided for, or to allow reimbursement 
to the taxpayer for taxes paid by him by 
mistake in previous years, and mandamus 
lies to compel the board to follow the law. 
State v. State Board of Equalization, 67 
M 340, 351, 215 P 667. 


Held, that section 15, article XII, of the 
constitution, as amended (laws of 1923), 
conferring broad powers upon the state 
board of equalization in the matter of 
adjusting, equalizing, changing, increas- 
ing or decreasing valuations of property 
for taxation purposes, impliedly prohibits 
the board from intentionally discriminating 
in favor of one county against another, or 
between the different classes of property 
in any county, or in favor of one individual 
and against another. State ex rel. Schoon- 
over v. Stewart, 89 M 257, 267 et seq., 297 
P 476. 


Review of Decisions of Board 


The decision of the state board of equa- 
lization made after hearing the appeal of 
a taxpayer from an adverse ruling of a 
county board of equalization is quasi judi- 
cial, and on application for writ of certi- 
orari the supreme court may not go back 
of the record made by the state board, the 
presumption obtaining that its findings 
were justified by the testimony heard by 
it at the hearing. State ex rel. Schoon- 
over v. Stewart, 89 M 257, 267 et seq., 297 
P 476. 


References 

Cited or applied, before amendment, in 
Missouri River Power Co. v. Steele, 32 M 
433, 438, 80 P 1093; Belknap Realty Co. 
v. Simineo et al., 67 M 359, 362, 215 P 659; 
Simpson v. Silver Bow County, 87 M 83, 
95, 285 P 195. 


All property shall be assessed in the manner prescribed by law 
except as is otherwise provided in this constitution. 


The franchise, road- 


way, roadbed, rails and rolling stock of all railroads operated in more than 
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one county in this state shall be assessed by the state board of equalization 
and the same shall be apportioned to the counties, cities, towns, townships 
and school districts in which such railroads are located, in proportion to the 
number of miles of railway laid in such counties, cities, towns, townships and 


school districts. 


Franchise Taxable When 

The franchise which is made taxable by 
the constitution is not the bare right con- 
ferred upon corporations to do business in 
the state, but that special privilege, not 
enjoyed by citizens generally, which repre- 
sents something out of which the tax may 
be realized by forced sale, if necessary, 
as, for instance, the franchise of street 
railway, telephone and telegraph, gas and 
water companies; hence the franchise of an 
express company, under which it enjoys no 
such special privilege, is not subject to tax- 
ation. Wells Fargo & Co. v. Harrington, 
04 M 235, 238, 169 P 463. 


Not Self-Executing 

The constitutional provisions relating to 
the assessment of property for taxation pur- 
poses are not self-executing, and it is within 
the power of the legislature to prescribe 
the manner in which the value of property 
for such purposes shall be determined, pro- 
vided the principles of uniformity and just 
valuation are observed and the rule laid 
down is not arbitrary. Fruit Growers Ex- 
ree Co. v. Brett, 94 M 281, 294, 22 P 2a 


Operation and Effect 

By conferring the power of assessing the 
property of railroads upon the state board 
of equalization, the constitution did not 
impliedly exclude all other powers of orig- 
inal assessment. State v. State Board of 
Equalization, 56 M 413, 442, 185 P 708. 

The authority contained in the first 
sentence of this section is not in anywise 
abridged by the remainder of the section, 
which empowers the state board of equal- 
ization to assess railroad property. The 
provisions of the section are mandatory 
and prohibitory, in the sense that the 
legislature cannot take from the board the 
power to assess railroad property, nor vest 
such power elsewhere. State v. State Board 
of Equalization, 56 M 413, 442, 185 P 708. 


Sec. 17. 


Property Assessable by the County As- 
sessors 

Electric transmission lines are not part 
of a roadbed and are assessable by the 
county assessor. Chicago, Mil. & St. P. 
Ry. v. Murray, 55 M 162, 174 P 704. 

Property Assessable by the State Board 
of Equalization 

Snowsheds constructed of reinforced con- 
crete and steel, with timber roofs, the walls 
of which on the mountain-side of the track 
were imbedded in the ground four feet or 
more, the outer walls consisting of a series 
of piers grounded in holes from a foot to 
twelve feet deep, held part of defendant 
railway company’s roadbed, and as such 
assessable, under section 16, article XII, 
constitution, by the state board of equali- 
zation and not by the county assessor. 
Great Northern Ry. Co. v. Flathead Co., 
61 M 263, 267, 202 P 198. 

Id. Cooking utensils forming a _ neces- 
sary and usual equipment of cars used for 
boarding railway construction crews are 
part of its rolling stock and as such sub- 
ject to assessment for taxation by the state 
board of equalization only. 


References 

Cited or applied in Danforth v. Living- 
ston, 23 M 558, 59 P 916; Missouri River 
Power Co. v. Steele, 32 M 483, 440, 80 P 
1093; Clark v. Maher, 34 M 391, 400, 87 
P 272; Anaconda Copper Min. Co. v. Ra- 
valli County, 52 M 422, 425, 158 P 682; 
Stoner v. Timmons et al., 59 M 158, 160, 
196 P 519; State ex rel. Northern P. Ry. 
Co. v. Dunean, 68 M 420, 423, 219 P 638; 
Butte & Superior Min. Co. v. McIntyre, 71 
M 254, 259, 229 P 730; State ex rel. Hinz 
v. Moody, 71 M 473, 480 et seq., 230 P 
575; Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 252 P 876; Merchants’ 
Nat. Bank v. Dawson County, 93 M 310, 
350, 19 P20) 892. 


The word property as used in this article is hereby declared to 


include moneys, credits, bonds, stocks, franchises and all matters and things 
(real, personal and mixed) capable of private ownership, but this shall not 
be construed so as to authorize the taxation of the stocks of any company or 
corporation when the property of such company or corporation represented 
by such stocks is within the state and has been taxed. 


Bonds—State and County 


State and county bonds held in private 
ownership within the state are ‘‘proper- 
ty,’’ within the meaning of that term as 
employed in the constitution and revenue 
laws of the state, and, not being declared 
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exempt, are taxable as such. Cruse v. 


Fischl, 55 M 258, 265, 175 P 878. 

Income Tax Not a Property Tax 

Held, that chapter 181, laws of 1933, im- 
posing a graduated income tax and adopt- 
ed from the state of Idaho after construc- 


XII; 17 


tion thereof by its supreme court, the opin- 
ion of which was directly called to the at- 
tention of the legislature when considering 
the act, is a valid exercise of its taxing 
power; that the tax is an excise tax and 
not one upon ‘‘property’’? within the 
meaning of section 1, article XII, and this 
section, of the constitution, and therefore 
not subject to the constitutional restric- 
tions relative to the assessment of prop- 
erty. O’Connell v. State Bd. of Equali- 
zation, 95 M 91, 106 et seq., 25 P 2d 114; 
Mills v. State Board of Equalization et al, 
97 M 13,17 et seq., 33 P 2d 568. 

Inheritance Tax Not a Property Tax 

A collateral inheritance or succession 
tax is not a tax upon property; it is a tax 
or duty, imposed by the state upon the 
right to receive property by inheritance, 
succession, or any deed or instrument to 
take effect after the death of the grantor. 
Gelsthorpe v. Furnell, 20 M 299, 303, 51 
P 267; In re Tuohy’s Estate, 35 M 431, 
436, 90 P 170; State ex rel. Gilmore Vv. Dis. 
trict Court, 45 M 335, 338, 122 P 922. 


‘*Property’’ Defined, Scove 

This section, in its definition of that 
which may be made subject to taxation, 
is sufficiently comprehensive to include 
all matters and things, visible and invis- 
ible, tangible and intagible, corporeal and 
incorporeal, capable of private ownership. 
Northwestern Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 M 484, 491, 72 P 
982; Cobban v. Meagher, 42 M 399, 407, 
113 P 290. 

The definition of ‘‘property’’ in this 
section was intended as a limitation upon 
the power of the legislature to extend, 
by indirection, the exemptions from taxa. 
tion authorized or commanded by section 
2 of the article. Hilger v. Moore, 56 M 
146, 182 P 477. 

The constitutional provision (sec. 2, ar- 
ticle XII) prescribing what property shall 
or may be exempt from taxation, held 
broad enough to include every kind of 
property—real, personal and mixed—cap- 
able of private ownership, under the defi- 
nition of ‘‘property’’ contained in sec- 
tion 17 of the same article; therefore the 
contention that, under a strict construc- 
tion, it must be construed as meaning the 
unqualified ownership of land merely has 
no merit. 
Cascade, 75 M 304, 243 P 806. 

Royalty Interest 

The owner of a royalty interest in an 
oil well made taxable under chapter 140, 
laws of 1927, is the owner of property 
within the meaning of section 17, article 
XII, of the constitution which is taxable 
and assessable to the owner of such in- 
terest as net proceeds of mines under 
section 3 of the same article, regardless of 
the form of the lease under which the roy- 
alty is reserved. Byrne v. Fulton Oil Co., 
85 M 329, 334, 278 P 514. 
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Statutes Held to Violate This Provision 
Requiring Taxation of All Property 

Held, that chapter 89, laws of 1919, pro- 
viding for the classification of lands for 
taxation purposes, and authorizing the cre- 
ation of a county fund to be raised by the 
annual levy of a tax upon real property 
only, is invalid as in contravention of the 
constitutional requirement that all prop- 
erty as described in section 17, article XII, 
of the constitution, (except such as is 
specifically exempted by section 2 there- 
of) shall be taxed for public purposes. 
Stoner v. Timmons et al., 59 M 158, 160, 
196 P5189. ; 

Stock of State Banks—Limitations 

Since stocks of a state bank or trust 
company fall within the definition of prop- 
erty as given in this section, they must be 
assessed to the owners at their full cash 
value, except to the extent that that value 
is represented in property which is as- 
sessed to the bank or trust company. Daly 
Bank ete. Co. v. Board of Commrs., 33 M 
101, 106, 81 P 950. 

As this section is in the nature of a pro- 
hibition, it is so far self-executing as to 
prohibit the assessment upon the stocks of 
a bank or trust company of any greater 
valuation than the full cash value of such 
stocks, less the amount of the property 
representing the stock, which is assessed 
to the bank or trust company. Daly Bank 
ete. Co. v. Board of Commrs., 33 M 101, 
106, 81 P 950; Dennis v. First Nat. Bank 
of Great Falls, 55 M 448, 456, 178 P 580. 

A statute in providing a method for the 
assessment of shares of bank stock which 
prescribes that the assessed valuation of - 
real estate owned by such bank shall be 
deducted from the total value of the shares 
in determining their value is invalid, be- 
cause not providing that the actual value 
thereof shall be so deducted. Dennis v. 
First Nat. Bank of Great Falls, 55 M 448, 
178 P 580. 

Section 17, article XII, of the state con- 
stitution, forbids the taxation of the cap- 
ital stock of a state bank where the prop- 
erty represented by such stock is within 
the state and liable to taxation. Union 
Bank Ete. Co. v. Moore, 62 M 1382, 135 et 
seq., 204 P 3615 State v. Mady, 83M 418, 
424, 272 P 691. 

Sttires of stock of a state bank or trust 
company fall within the definition of the 
term ‘‘property’’ as given in section 17, 
article XII, of the state constitution, and 
must be assessed to their owners at their 
full cash value, except to the extent that 
that value is represented in property 
which is assessed to the bank or company. 
Montana Nat. Bank v. Yellowstone Coun- 
ty, 78 M 62, 252 P 876. 

Water Rights 

For purposes of taxation a water right 
is personal property. Helena Water Works 
Co. v. Settles, 37 M 237, 239, 95 P 838. 
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Cited or applied in Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 295, 137 P 386; 
Anaconda Copper Min. Co. v. Ravalli Coun- 
ty, 52 M 422, 425, 158 P 682; Northern Pace. 
Ry. Co. v. County of Musselshell et al., 54 
M 96, 169 P 53; Wells Fargo & Co. v. Har- 
rington, 54 M 235, 238, 169 P 463; State 
ex rel. Rankin v. Harrington, 68 M 1, 16 et 
seq., 217 P 681; State ex rel. Hinz v. 


See. 18. 
out the provisions of this article. 


Operation and Effect 

The legislature has endeavored to carry 
the mandate of this section into execution 
by the enactment of our revenue laws, in 
which the term ‘‘franchise’’ is construed 
to mean a special privilege conferred by 
the state directly or indirectly to do ar 
perform certain acts or things which, in 
the absence of the special privilege, could 
not be done, and which special privilege 
the citizens generally do not enjoy by 
common right. The construction was placed 
upon the language of the constitution, 
substantially contemporaneous with its 
adoption, has been continued throughout 
the twenty-six years since the enactment 
of the statute, has been acquiesced in by 
the people and applied by the revenue of- 
ficers, constituting a part of the executive 
branch of the government, and is indica- 
tive of the public policy of the state. 
Wells Fargo & Co. v. Harrington, 54 M 
235, 242, 169 P 463. 
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Moody, 71 M 473, 230 P 575; Hast Helena 
State Bank v. Rogers, 73 M 210, 217, 236 
P 1090; Homestake Exploration Corp. v. 
Schoregge, 81 M 604, 619, 264 P 388; West- 
ern Union T. Co. v. State Board, ete., 91 M 
310, 320, 7 P 2d 551; Bank of Miles City 
v. Custer County, 938 M 291, 302, 19 P 2d 
885; Fruit Growers Express Co. v. Brett, 
94 M 281, 22 P 2d 171. 


The legislative assembly shall pass all laws necessary to carry 


Id. The constitution imposes upon the 
legislature the duty to provide the means 
for carrying into effect the provisions re- 
lating to taxation, and it is a general rule 
that contemporaneous construction by the 
department of government specially dele- 
gated to carry out a provision of the con- 
stitution raises a strong presumption that 
such construction, if uniform and long 
acquiesced in, rightly interprets the pro- 
vision. While such construction is not 
conclusive upon the courts, it is entitled 
to the most respectful consideration, and 
it furnishes the only key to the intention 
of the framers of the instrument in em- 
ploying the term ‘‘franchise’’ in the above 
article. 


References 

Cited or applied in Mutual Life Ins. Co. 
v. Martien, 27 M 437, 440, 71 P 470; State 
v. State Board of Equalization, 57 M 413, 
456, 185 P 708; Merchants’ Nat. Bk. v. 
Dawson County, 938 M 310, 330, 19 P 2d 
892. 


ARTICLE XIII 
PUBLIC INDEBTEDNESS 
Section 1. Neither the state, nor any county, city, town, municipality, 
nor other subdivision of the state shall ever give or loan its credit in aid of, 
or make any donation or grant, by subsidy or otherwise, to any individual, 
association or corporation, or become a subscriber to, or a shareholder in, any 
company or corporation, or a joint owner with any person, company or cor- 
poration, except as to such ownership as may accrue to the state by operation 


or provision of law. 


‘*Donation’’ Defined 

If a legislative appropriation is for a 
““public purpose,’’ within the meaning of 
section 1, article XIII, and as limited in 
section 38, article V, it is not a donation; 
the term ‘‘donation’’ being synonymous 
with ‘‘gift,’’? and the word ‘‘gift’’ com- 
prehending an appropriation for the relief 
of one who has no legal claim upon which 
to base it. Mills v. Stewart, 76 M 429, 
438, 247 P 332. 

Inhibition Binding Upon Legislature and 
People 

The inhibition of the state constitution 
against making donations by the state or 
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any subdivision thereof or loaning its credit, 
to any individual, corporation, ete., is both 
mandatory and prohibitory, applicable alike 
to the legislative assembly and the people 
in their legislative capacity. State ex rel. 
Mills v. Dixon et al., 66 M 76, 83, 213 P 
227. 


Laws Not Violating This Provision 

Chapter 96, laws of 1915 (2816 et seq.), 
known as the workmen’s compensation act, 
is neither obnoxious as class legislation, 
nor in violation of the constitutional pro- 
hibition against donations to individuals. 
Lewis and Olark County v. Industrial Ac- 
cident Board, 52 M 6, 12, 155 P 268. 


Saree 


The seed-grain law of 1915, designed to 
furnish aid to persons engaged in agricul- 
ture who, because so reduced in circum- 
stances by natural or other conditions 
beyond their control that they have no 
means wherewith to purchase seed, does 
not offend against this section when con- 
strued with section 5, article X, of the con- 
stitution, making it the duty of counties 
to provide for those inhabitants who, by 
reason of misfortune, may have claims upon 
the aid of society. State ex rel. Cryderman 
v. Wienrich, 54 M 390, 394, 170 P 942. 

Sections 5624 et seq., known as the war 
defense act, is not repugnant to the provi- 
sions of this section forbidding the state 
from making loans, giving credit, or making 
gifts or donations to persons, corporations, 
or associations. State ex rel. Campbell v. 
Stewart, 54 M 504, 509, 171 P 755. 

Held, that chapter 94, laws of 1929, does 
not run counter to this provision of the 
constitution, prohibiting the giving or loan- 
ing of the credit of the state to an indi- 
vidual or association in aid of the purpose 
of the act, to-wit, the erection and operation 
of residence halls at state educational insti- 
tutions. Barbour v. State Board of Educa- 
tien .:92..M.321,.327, 18-P: 24.935! 

The warrants sought to be converted into 
a bond issue by chapter 10, laws of 1933, 
being valid, contention of plaintiff that, 
being invalid, the act is in violation of 
section 1, article XIII, of the constitution, 
prohibiting the loaning of the credit of the 
state as a donation to the holders of the 
outstanding warrants has no merit. State 
ex rel. Tipton v. Erickson et al., 93 M 
20058470019 Pd Pai, 

Held, that neither chapter 10, laws ex- 
traordinary session, 1933-34, nor the plan 
adopted by the state board of education 
for financing the erection of the building 
authorized violates this section, prohibiting 
the loaning of the credit of the state. State 
v. State Board of Education et al., 97 M 
129,138,303 Py.2d .516; 

The state tuberculosis sanitarium being 
a state institution, chapter 22, laws extraor- 
dinary session 1933-34, authorizing the is- 
suance of bonds for the construction of 
buildings thereat, may not be held invalid 
as attempting to ‘‘give or loan’’ the credit 
of the state to an individual association or 
corporation. State v. State Board of Ex- 
aminers et al., 97 M 441, 449, 35 P 2d 116. 

Chapter 88, laws of 1935, authorizing 
remission of interest and penalties held not 
violative of this constitutional provision. 
State ex rel. Sparling v. Hitsman, 99 M 
521, 533, 44 P 2d 747. 


Laws Violating This Provision 

The provision of chapter 28, laws of 1915, 
appropriating twenty thousand dollars to 
serve as a guaranty fund to assure prompt 
payment of interest on farm loan bonds, 
is void under this section, because by it the 
credit of the state is given as an assurance 
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for the benefit of those who may become 
lenders under the act. Hill v. Rae, 52 M 
378, 388, 158 P 826. 


Power of State to Enter Into Contracts 
With Foreign Mutual Insurance Companies 

Held, that the state may lawfully enter 
into contracts of fire insurance covering 
state property with foreign mutual com- 
panies, licensed to do business therein, if 
the premiums to be paid are definite and 
certain and no contingent or additional lia- 
bility is created thereby, without offending 
against the provision of this section, pro- 
hibiting the state from giving or loaning 
its credit to companies or corporations. Me- 
Mahon vy. Cooney et al., 95 M 138, 141, 25 
Pecdsia 


Purpose and Origin 

The origin and purposes of the restric- 
tion contained in this section are well 
known. They arose in a time when the 
evils of public aid to railroads were notori- 
ous; they were intended to prevent the ex- 
tension of such aid to either individuals 
or corporations for the purpose of fostering 
business enterprises, whether of a _ semi- 
public or private nature; they had and 
were designed to have no reference what- 
ever to suitable measures, elsewhere com- 
manded, for the relief of the poor. State 
ex rel. Cryderman v. Wienrich, 54 M 390, 
397, 398, 170 P 942. 

The purpose of the constitutional provi- 
sion prohibiting the state, counties, cities, 
ete., from loaning their credit to individu- 
als or corporations or becoming sharehold- 
ers in or joint owners with companies or 
corporations is to prevent the use of public 
funds raised by general taxation in aid of 
enterprises apparently devoted to quasi- 
public purposes, but actually engaged in 
private business. Thaanum v. Bynum Irri- 
gation District, 72 M 221, 224 et seq., 232 
Le Bayan 

Section 1, article XIII, of the state 
constitution, prohibiting a municipality, 
among others, from extending public aid 
to a private or semi-public enterprise, con- 
templates that the purpose for which public 
funds shalf be expended shall be a public 
one; if it is, the fact that private individu- 
als will profit by the expenditure will not 
condemn the act authorizing it. Stanley 
v. Jeffries, 86 M 114, 284 P 134. 


‘‘Subdivision of State’’—Irrigation Dis- 
trict Is Not 

Held, that an irrigation district is not 
a ‘‘subdivision’’ of the state within the 
meaning of this provision of the constitu- 
tion, providing that neither county, city, 
town, municipality ‘‘nor other subdivision 
of the state’’ shall become a shareholder 
in or a joint owner with a company or 
corporation, and therefore its board of com- 
missioners may acquire shares in a reservoir 
company or purchase rights to the use of 
water, as authorized by chapter 157, laws 
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of 1923. Thaanum v. Bynum Irrigation 
District, 72 M 221, 224 et seq., 232 P 528; 
Newman et al. v. Bitter Root Irr. Dist., 95 
M 521, 528, 28 P 2d 195. 


Id. The taxes which an irrigation dis- 
trict is authorized to levy upon the lands 
included in the district for the purpose of 
paying for property acquired are in the 
nature of special assessments as distin- 
guished from general taxes, and by the 
expenditure of moneys authorized by sec- 
tion 7174, R. C. M., it obtains an equivalent 


Sec. 2. The legislative assembly 


GLa Re 


in the value of the property purchased, 
hence does not come within the prohibition 


‘of section 1, article XIII, of the constitu- 


tion. 


References 

Cited or applied in State ex rel. Evans 
v. Stewart, 53 M 18, 29, 161 P 309; Swords 
v. Simineo, 68 M 164, 178, 216 P 806; 
State ex rel. Corry v. Cooney et al., 70 M 
355, 363, 225 P 1007; Buffalo Rapids Irr. 
Dist. v. Colleran, 85 M 466, 476 et seq., 
279 P’ 369. 


shall not in any manner create any 


debt except by law which shall be irrepealable until the indebtedness therein 
provided for shall have been fully paid or discharged; such law shall specify 
the purpose to which the funds so raised shall be applied and provide for 
the levy of a tax sufficient to pay the interest on, and extinguish the prin- 
eipal of such debt within the time limited by such law for the payment 
thereof; but no debt or liability shall be created which shall singly, or in 
the aggregate with any existing debt or liability, exceed the sum of one 
hundred thousand dollars ($100,000) except in case of war, to repel inva- 
sion or suppress insurrection, unless the law authorizing the same shall have 
been submitted to the people at a general election and shall have received a 
majority of the votes cast for and against it at such election. 


‘*Debt’’ or ‘‘Liability’’ 

Held, that the issuance and sale of trea- 
sury notes authorized by chapter 13, laws 
of 1921, in anticipation of the payment of 
taxes levied, to procure funds with which 
to pay outstanding valid claims against and 
eurrent expenses of the state, do not con- 
stitute the incurring of a ‘‘debt or lia- 
bility’’ within the meaning of section 2, 
article XIII, of the state constitution. State 
v. State Board of Examiners, 59 M 557, 
560 et seq., 197 P 988. 

Id. The debt or liability the incurring 
of which is prohibited by this provision of 
the constitution without a majority appro- 
val by the people at a general election is 
one which singly or in the aggregate will 
obligate the state to an amount in excess 
of $100,000 cash on hand and revenues pro- 
vided by the legislature for the two years 
intervening between sessions of the assem- 
bly, since revenue for which provision has 
been made may constructively be considered 
as cash on hand. 

By the issuance of state treasury notes 
to secure funds to pay outstanding regis- 
tered warrants, no new debt is created 
within the meaning of section 2 of article 
XIII of the constitution, the effect of their 
authorization being merely to change the 
evidence of indebtedness from warrants to 
treasury notes. State v. State Board of 
Examiners, 74 M 1, 13 et seq., 238 P 316. 

Chapter 10, laws of 1933, authorizing 
the issuance and sale of bonds for the pur- 
pose of funding outstanding registered 
warrants held not to create a debt within 
the meaning of this provision of the con- 
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stitution, prohibiting the creation of a 
state debt in excess of $100,000 without 
the approval of the electors, the contem- 
plated issue being no more than the issu- 
ance of a new evidence of an existing debt. 
State ex rel. Tipton v. Erickson et al., 93 
M 466, 475, 19 P 2d 227. 


‘*General Election’’ Defined 

The concluding provision of section 2 of 
article XIII, of the constitution, prohibit- 
ing the incurring of state indebtedness in 
excess of $100,000, unless the law authoriz- 
ing it shall have been submitted to the 
people at a ‘‘general election’’ and ap- 
proved by them, held not necessarily to 
mean the general biennial election, but does 
mean a state-wide election at which all the 
people entitled to vote may vote on a ques- 
tion affecting them as a whole. State v. 
State Highway Com. et al. 89 M 205, 
209 et seq., 296 P 1033; Arps v. State 
Highway Commission, 90 M 152, 159, 300 
P 549. 


Inapplicable to Indebtedness of School 
Districts 

This section and section 12, article XII, 
having to do, respectively, with state in- 
debtedness and legislative power in making 
appropriations and authorizing expendi- 
tures, have no application to cities or 
school districts, which are governed in that 
behalf by section 6, article XIII; there- 
fore decisions defining state indebtedness 
or holding that warrants issued pursuant 
to lawful appropriations do not create such 
indebtedness have no application in deter- 
mining the status of a school district is- 
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sued after it has reached its constitutional 
limit of indebtedness. Farbo v. School 
Dist. No. 1 of Toole Co., 95 M 531, 539 
et seq., 28 P 2d 455. 


Laws Not Violating This Provision 


Sections 5624 et seq., known as the war 
defense act, is not in conflict with this 
section as creating a debt without providing 
by irrepealable law ‘‘for the levy of a 
tax sufficient to pay the interest and to 
extinguish the principal of such debt, with- 
out the time limited by such law for the 
payment thereof.’’ State ex rel. Campbell 
v. Stewart, 54 M 504, 512, 171 P 755. 


A statute which in substance provides 
for the levy of a tax on agricultural lands 
for the purpose of paying interest and 
principal on state terminal elevator bonds, 
only in the event that the receipts from 
the operation of the elevator are insuffi- 
cient to provide the proper amount, is not 
invalid for failure to provide for the ex- 
tinguishment of the debt within a specified 
time, when it can be ascertained therefrom 
by rules of statutory construction that the 
legislature intended to impose a tax for 
the payment of the bonds and that the sur- 
plus accumulated from the operation of 
the elevator might be used to discharge the 
debt at such time as the legislature may 
make provision therefor. State ex rel. Ly- 
man vy. Stewart, 58 M 1, 9, 190 P 129. 
Reversed as to the validity of the tax levy 
on the ground of exempting personal prop- 
erty from taxation in Stoner v. Timmons, 
59 M 158, 196 P 519. 


The fact that initiative measure 19 is 
indefinite as to the time during which it 
shall be operative and the tax levy pro- 
vided for is limited, held, not to render 
it violative of section 2, article XIII, of 
the constitution, the question whether the 
tax provided for prove to be sufficient or 
insufficient to pay principal and interest 
on the bonds being one addressed to legis- 
lative action, in the absence of an affirma- 
tive showing that it is not sufficient. State 
ex rel. Bonner v. Dixon et al., 59 M 58, 74 
et seq., 195 P 841. 


Under this case, held that chapter 95, 
laws of 1931, the state highway treasury 
anticipation debenture act, creating indebt- 
edness in excess of the constitutional limi- 
tation, approved by the people on May 5, 
1931, is not invalid as having been sub- 
mitted for approval or rejection at other 
than a general election within the meaning 
of this provision of the constitution. Arps 
v. State Highway Commission, 90 M 152, 
159, 300 P 549. 

Held, by, this case, that chapter 94, laws 
of 1929, does not violate section 2, article 
XIII, of the constitution, prescribing how 
state indebtedness shall be created by the 
legislature and placing a limitation upon 
the amount thereof without submitting the 
question to the people at a general election, 
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the scheme of financing the erection of 
dormitories at educational institutions pro- 
vided for in the act making the obligations 
incurred payable out of the rents from 
the contemplated dormitories and from in- 
come derived from gifts and bequests, and 
the act specifically providing that no obli- 
gation created by the board shall ever be- 
come a charge against the state. Barbour 
v. State Board of Education, 92 M 321, 
Daly Ld (Pyede225, 

Held, that neither chapter 10, laws ex- 
traordinary session 1933-34, nor the plan 
adopted by the state board of education for 
financing the erection of the building au- 
thorized results in the creation of a state 
debt in excess of $100,000 without submit- 
ting the question to the people at a general 
election. State v. State Board of Education 
etalis 97 MA 1L21, 138) 28nPusa Le 


Chapter 7, laws extraordinary session 
1933-34, by authorizing the state board of 
education to erect buildings at the state 
normal school at a cost not to exceed $250,- 
000 and to finance the project by an issue 
of bonds, held not invalid as running coun- 
ter to the provisions of this section, pro- 
hibiting the creation of a state debt in 
excess of $100,000, without submitting the 
question to the electors of the state, since 
under its provisions the entire principal 
and interest on the bonds are payable out 
of sources other than taxation, and the 
bonds shall not be or become the obligations 
of the state. State v. State Board of Edu- 
cation et al., 97 M 371, 380, 34 P 2d 515. 

Since chapter 22, laws extraordinary ses- 
sion 1933-34, expressly provides that any 
bonds issued under its authority ‘‘shall not 
constitute or be a debt, liability or obliga- 
tion of the state,’’ contention that it never- 
theless does create a debt in excess of 
$100,000, and therefore violates this sec- 
tion, in that the question of creating the 
debt was not first submitted to the people 
at a general election, may not be sustained. 
State v. State Board of Examiners et al., 
97 M 441, 447, 35 P 2d 116. 


Laws Violating This Provision 

Held, that chapter 1, laws of 1931, au- 
thorizing the sale of state highway deben- 
tures in the sum of $6,000,000 maturing 
serially at a given rate during a period of 
six years and made payable out of the 
state highway fund, in which all moneys. 
received from the collection of gasoline 
license taxes shall be deposited, the act 
providing that such excise tax shall not be 
reduced but shall remain at the rate fixed 
therein until all of such debentures are 
paid, is unconstitutional as creating a lia- 
bility (which includes a debt) within the 
meaning of section 2, article XIII, of the 
state constitution, prohibiting the creation 


by the legislative assembly of a debt or 


liability in excess of $100,000 unless the 
law authorizing the same shall first have 
been submitted to and received the appro- 
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val of the people at a general election. 
(Mr. Justice Matthews dissenting.) State 
v. State Highway Com. et al., 89 M 205, 
209 et seq., 296 P 1033. 

Chapter 126, laws of 1929, in providing 
that there shall be levied annually an ad 
valorem tax sufficient to pay the interest 
on the bonds for the first ten years, and 
sufficient thereafter to pay interest and 
provide for a sinking fund, held void for 
the further reason that it fails to fix a 
specific tax levy required for the purposes 
mentioned, the people in voting upon the 
question thus not having been advised to 
what extent the tax levy for state purposes, 
otherwise fixed and definite, would be in- 
creased, and in leaving it to future legis- 
lative assemblies to make provision for a 
tax levy as occasion might arise. (Mr. 
Justice Ford dissenting.) Herrin v. Hrick- 
son et al., 90 M 259, 262 et seq., 2 P 2d 
296. 

Upon. the sale of the state educational 
bonds under the provisions of initiative 
measure No. 19, the duty to levy and col- 
lect for their payment a tax on the assessed 


value of all taxable property in the state . 


became an obligation of the contract be- 
tween the state and the holders of such 
bonds, which under this section, it. was be- 
yond the power of the legislature to impair 
. by passage of chapter. 158, laws of 1923, 
in effect providing that where a statute 
authorizes the imposition of a tax, its 
basis shall be the taxable, and not the 
assessed or true, value of such property. 
State ex rel. Judd v. Cooney et al., 97 M 
75, 80, 32 P 2d 851. 


Not Applicable to Issue of Treasury 
Notes to Refund Outstanding Warrants 


Held, that the provision of section 2, 
article XIII, of the constitution, prohibit- 
ing the creation of a debt exceeding singly 
or in the aggregate with existing debts the 
sum of $100,000, unless authorized by the 
people at a general election, was not in- 
tended to apply to an issue of treasury 
notes to refund outstanding warrants is- 
sued for current state expenses. State v. 
State Board of Examiners, 74 M 1, 13 et 
seq., 238 P 316. 


Purpose Must Be Specified 

Held, that chapter 126, laws of 1929, 
is void for failure to specify the purpose 
to which the funds obtained by the intend- 
ed bond issue shall be applied, a single 
purpose being contemplated by the provi- 
sion of section 2, article XIII, of the 
constitution, that the law creating a debt 


See. 3. 
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‘‘shall specify the purpose’’ of the bond 
issue, the chapter in first naming the vari- 


‘ous state educational institutions as bene- 


ficiaries, and then adding the state prison, 
insane asylum, tuberculosis sanitarium and 
soldiers’ home, conducted for purposes 
wholly unrelated to the purposes of the 
first named, offending against the consti- 
tutional requirement. (Mr. Justice Ford 
dissenting.) Herrin v. Erickson et al., 90 
M 259, 262 et seq., 2 P 2d 296. 


Requirements of This Provision 

Where a debt is sought to be created 
for state purposes it must, under this pro- 
vision of the constitution, be by a law which 
shall be irrepealable until the obligation 
shall have been fully discharged, which law 
shall specify the purpose, i.e., a single pur- 
pose, to which the funds so raised shall 
be applied, and provide for the levy of a 


- tax sufficient to pay the interest on, and 


extinguish the principal of, such debt with- 
in the time limited for the payment there- 
of. Herrin v. Erickson et al., 90 M 259, 
262 et seq., 2 P 2d 296. 


Rule That Where State Indebtedness 
Payable Out of Special Fund, Constitu- 
tional Limitation Not Controlling, Held 
Inapplicable 


The rule that where contemplated state 
indebtedness represented by bonds is made 
payable out of a special fund, its creation 
is not in violation of the constitutional 
limitation (sec. 2, art. XIII), held inap- 
plicable to the funds to be raised under 
chapter 1, laws of 1931, from the gasoline 
license tax, they being state funds raised 
by one of the constitutional methods of 
raising public revenue, to-wit, the license 
system, which the state may make payable 
into the general fund and devote to any 
public purpose desired. State v. State 
Highway Com. et al., 89 M 205, 209 et 
seq., 296 P 1033. 


Specific Obligation Contemplated 

The terms of this section imply and con- 
template a specific obligation created by 
the legislature itself, of such a character 
that computation will disclose in advance 
what tax levy is requisite to pay the inter- 
est on and to extinguish the debt at its 
maturity. State ex rel. Campbell v. Stew- 
art, 54 M 504, 513, 171 P 755. 


References 

Cited or applied in State ex rel. Palmer 
v. Hickman, 11 M 541, 552, 29 P 92; Weber 
vy. City of Helena et al., 89 M 109, 152, 
297 P 455; State v. Board of Trustees et 
al., 91 M 300, 304 et seq., 7 P 2d 543. 


All moneys borrowed by or on behalf of the state or any county, 


city, town, municipality or other subdivision of the state, shall be used only 
for the purpose specified in the law authorizing the loan. 


Operation and Effect 
A statute which authorizes payment of 
advances to a board of school trustees for 
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the purpose of building a school in reliance 
upon the proceeds of bonds, which were 
declared to be invalid, from the. proceeds 
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of the sale of bonds subsequently issued, 
is not invalid under this section. State ex 
rel. Northwestern ete. v. Dickerman, 16 
M 278, 292, 40 P 698. 

Funds provided by the sale of bonds by 
the board of county commissioners for the 
particular purpose of constructing bridges, 
after securing the consent of the electors, 
may not be expended for any purpose other 
than that for which they have been pro- 
vided. State ex rel. Furnish v. Mullen- 
dore, 53 M 109, 115, 161 P 953. 

Held, that chapter 29, laws of 1929, au- 
thorizing the issuance of county bonds for 
high school purposes is not violative of the 
provisions of section 3, article XIII, of 
the constitution, prohibiting the use of bor- 
rowed funds for any purpose other than 
that specified in the law authorizing the 
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loan, or of section 11, article XII, declar- 
ing that taxes shall be levied and collected 
by general laws and for public purposes 
only, or section 26, article V, providing 
that local or special laws regulating county 
affairs for the management of common 
schools and the assessment and collection of | 
taxes shall not be passed; held further, 
that the act is not open to the objection 
that it fails to provide a workable plan. 
State ex rel. Henderson v. Dawson County, 
87 (M122; 131,286 P4125; 


References 

State ex rel. Bonner v. Dixon et al., 59 
M 58, 195 P 841; State v. Poland et al, 
61 M 600, 605, 203 P 352; State ex rel. 
Corry v. Cooney et al., 70 M 355, 363, 225 
PeL007s 


See. 4. The state shall not assume the debt, or any part thereof, of any 
county, city, town or municipal corporation. 


Operation and Effect 

That the framers of the constitution did 
not intend municipal corporations to include 
counties is clear, for the two terms are 
used, as in this section, to distinguish dif- 


See. 5. 


ferent organizations. Hersey v. Neilson, 
47 M 182, 141, 131 P 30. 

References 

Cited or applied in State éx rel Palmer 
v. Hickman, 11 M 541, 550, 29 P 92. 


No county shall be allowed to become indebted in any manner, 


or for any purpose, to an amount, including existing indebtedness, in the 
ageregate, exceeding five (5) per centum of the value of the taxable property 
therein, to be ascertained by the last assessment for state and county taxes 
previous to the incurring of such indebtedness, and all bonds or obligations 
in excess of such amount given by or on behalf of such county shall be void. 
No county shall incur any indebtedness or liability for any single purpose 
to an amount exceeding ten thousand dollars ($10,000) without the approval 
of a majority of the electors thereof, voting at an election to be provided 


by law. 


Change of Form of Indebtedness Not 
Within The Inhibition of This Provision 

The issuance of refunding bonds merely 
changes the form of the evidence of pre- 
existing indebtedness, and does not involve 
the creation of any new indebtedness within 
the meaning of this section. The inhibition 
therein contained is directed to the legis- 
lature. Hotchkiss v. Marion, 12 M 218, 
223, 29 P 821; Palmer v. City of Helena, 
19 M 61, 64, 47 P 209; Edwards v. County 
of Lewis and Clark, 53 M 359, 369, 165 
PZ: 


The issuance by a county of coupon 
bonds to the extent of one hundred and 
fifty thousand dollars for the purpose of 
redeeming outstanding county warrants to 
that amount, is merely a change in the form 
of a subsisting liability, and not the crea- 
tion of a new indebtedness or liability, and 
is therefore not within the inhibition of the 
constitution and laws of the state which 
provide, in effect, that counties shall not 
incur an indebtedness or liability for any 
single purpose in an amount exceeding ten 
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thousand dollars without the approval of 
a majority of the electors of the county. 
Hotchkiss v. Marion, 12 M 218, 222, 29 P 
821. See, also, Hoffman vy. Board of 
Commrs., 18 M 224, 244, 44 P 973; Palmer 
v. City of Helena, -19 M 61, 64, 47 P 209; 
E. H. Rollins & Sons yv. Board of Commrs., 
80 F092, 698,726. 6." CALS oie City or 
Huron v. Second Ward Sav. Bank, 86 F 
272, 278, 30 C. C. A. 38; State v. Board 
of Trustees et al.,,91 M300, 303, 7.P 2d 
543. 

Constitutional Provision as to County 
Indebtedness Refers to Fixed Not Con- 
tingent Liability 

The contingency that at some time in 
the future counties which have patients at 
the state tuberculosis sanitarium may be 
required to incur an indebtedness in excess 
of $10,000 to pay for their care as their 
number increases is not sufficient to con- 
demn chapter 22, laws extraordinary ses- 
sion 1933-34, under this section, which pro- 
hibits the incurring of such a debt without 
submitting the proposition to the electors 
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thereof, that section apparently contemplat- 
ing a fixed and not a contingent liability 
or indebtedness. State v. State Board of 
Examiners et al., 97 M 441, 451, 35 P 2d 
116. 


Contracts and Laws Void Under This 

Provision 
' Where the commissioners of two counties 
entered into a contract for the construc- 
tion of a bridge over a river separating 
them, the contract price of which was 
$19,998, and each county became obligated 
in the sum of $9,999, but without proper 
approaches, the cost of which would ap- 
proximate $300, the bridge would be use- 
less, although the contract did not make 
any provision for them, it was held that, in 
view of a section of the code then in force 
declaring that the word ‘‘bridge’’ included 
the approaches thereto, the single purpose 
sought to be accomplished by the commis- 
sioners was the building of a bridge, with 
approaches thereto, and that, since that pur- 
pose could not be consummated without ex- 
ceeding the constitutional limitation, the 
contract was void. Jenkins v. Newman, 
Soeur SO lLOl p> AG, 

A statute authorizing the erection of a 
county high school immediately after a 
favorable vote thereon, at a cost in excess 
of the constitutional limitation without re- 
* quiring the question of the indebtedness 
to be submitted to the electors, is invalid 
on the ground that the legislature cannot 
authorize an expenditure in excess of such 
limitation. Panchot v. Leet, 50 M 315, 
146 P 927. 

The seed-grain law of 1915, designed to 
furnish aid to persons engaged in agri- 
culture who, because so reduced in circtm- 
stances by natural or other conditions be- 
yond their control that they have no means 
wherewith to purchase seed, in so far as 
it seeks. to create an indebtedness by a 
county bond issue in excess of ten thousand 
dollars, upon a mere petition, and no pro- 
vision for an election having been made, 
is in conflict with this section. State ex 
rel. Cryderman v. Wienrich, 54 M 390, 
398, 170 P 942. 


‘‘Incur Indebtedness or Liability’’ 


The term, ‘‘incur indebtedness or la- 
bility,’’ as used in this section, is not 
synonymous with the term ‘‘ borrow money’’ 
used in section 2933 of the codes. Edwards 
v. County of Lewis and Clark, 53 M 359, 
369, 165 P 297. 


Indebtedness—What Shall Constitute 


The mileage and per diem of county 
commissioners, charged to their county on 
account of trips made to the site of a 
bridge, and expenses incurred for services 
of the county surveyor in surveying and 
locating the site, are not proper items to 
be taken into consideration in arriving at 
the amount of indebtedness which could 
be lawfully incurred by the county on ac- 


197 


XII, 5 


count of the construction of the bridge, 
without first obtaining the approval of 
a majority of. the electors of the county. 
ae v. Newman, 39 M 77, 80, 101 P 
25. 


The board of commissioners of a county 
having no courthouse, entered into a con- 
tract of lease with the owner of a build- 
ing, the term of the lease being four years 
at a rental of $2,400 per annum, with 
the privilege in the county of renewal for 
a like period. The lease contained an op- 
tion giving the county the right to pur- 
chase during the existence of the contract 
at the price of $31,000. Held, in an 
action to enjoin the carrying out of the 
contract, that the lease portion thereof 
calling for an expenditure of only $9,600 
during a period of four years did not 
come within the constitutional prohibition 
of this provision; that the option portion, 
separate and apart from that relating to 
the lease, did not bind the county and 
was presumably entered into with the un- 
derstanding that before the option could 
be exercised the question would have to 
be submitted to a vote of the electors, and 
that therefore the court erred in granting 
the writ. Bennett v. Petroleum County 
et al., 87 M 436, 445, 288 P 1018. 


The provision of section 5, article XIII, 
of the state constitution, that no county 
shall ineur any indebtedness or lability 
for a single purpose in an amount exceed- 
ing $10,000 without the approval of a 
majority of the electors thereof, applies 
to the creation of an obligation to be met 
and paid in the future by the taxpayers, 
and has no application to the ‘‘expendi- 
ture,’’ in excess of that amount, of cash 
on hand usable only for a designated pur- 
pose already approved by the electors. 
State v. Board of Trustees et al. 91 M 
300, 303, 7 P 2d 548. 


Id. <A portion of a county high school 
building, erected and equipped with funds 
secured under a bond issue of $425,000, 
duly approved by the electors, was de- 
stroyed by fire and insurance money to 
the amount of $248,743 paid to the county 
treasurer for the benefit of the high school 


' building fund, in which there was a bal- 


ance of $5,000. The board of trustees 
contemplating the letting of a contract for 
rebuilding, a taxpayer commenced suit to 
enjoin the board from proceeding, con- 
tending that the money in the county 
treasury to the credit of the building fund 
could not be so utilized, under this pro- 
vision of the constitution, without obtain- 
ing the approval of a majority of the 
county electors. Held, under the above 
rule that no new debt or liability in ex- 
cess of $10,000 is in contemplation of the 
board, that by the fire the building was 
reconverted into money, which, together 
with the $5,000 balance, constitutes a trust 
fund properly expendable by the board 
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without approval of the taxpayers for the 
purposes for which the original bond is- 
sue was approved by them. 


‘“Last Assessment’’ 

- The last assessment roll, within the 
meaning of this section, from which the 
limit of indebtedness of a county shall 
be computed, is the last complete roll be- 
fore the debt is contracted, and not the 
last assessment roll in existence at the 
time the indebtedness was authorized at 
the polls. State ex rel. Galles v. Board 
of County Commissioners et al., 56 M 387, 
185 P 456. 


Legislature May Fix Lower Limit 


The provision is not a grant of power 
to counties to incur indebtedness but mere- 
ly fixes the maximum limit of indebtedness 
permissible; therefore the legislature, not 
being prohibited by the constitution from 
doing so, may, as it did by enacting chap- 
ter 21, laws of 1923, fix a lower limit than 
that prescribed. Heckman v. Custer Coun- 
ty et al, 70 M 84, 86 et seq., 223 P 916; 
State ex rel. Henderson v. Dawson County, 
87M 122, 132; 286 P: 125. 


‘‘Majority of Electors Thereof Voting 
at an Election’’—Meaning of 

The evident meaning of this section is 
that the approval must be the result of 
an expression of a majority of those vot- 
ing. The expression ‘‘majority of the- 
electors thereof voting at an election,’’ 
etc., clearly means a majority of’ those 
who vote, and not a majority of all the 
electors of the county, or of those who 
vote upon any other issue at the same 
or some other time. This conclusion is 
reached because the language employed in- 
dicates that the convention had adopted 
the theory that the control of public af- 
fairs must be regarded as belonging to 
those electors who take sufficient interest 
in them to give expression to their views 
at the ballot-box. Tinkel v. Griffin, 26 
M 426, 431, 68 P 859; Morse v. Granite 
County, 44 M 78, 95, 119 P 286. 


A favorable majority of all the votes 
cast on the question of incurring indebted- 


ness to build and furnish a county court-. 


house, at a general election at which the 
question is submitted, is sufficient to 
authorize the indebtedness, though such 
majority is not a majority of all the elec- 
tors voting at such election. Tinkel v. 
Griffin, 26 M 426, 429, 68 P 859; Morse 
v. Granite County, 44 M 78, 95, 119 P 286. 


Scope of This Provision 

This section is a restriction upon the 
authority of the board of county commis- 
sioners, and has no reference to the power 
of the people. The power of the board 
is limited, but that of the people them- 
selves is unlimited, save as affected by 
other constitutional declarations. Reid v. 
Lincoln County, 46 M 31, 57, 125 P 429. 
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This section has to do with the creation 
of new indebtedness or liability. Hdwards 
v. County of Lewis and Clark, 53 M 359, 
369, 165 P 297. 


‘*Single Purpose’’ 

Held, that the words ‘‘single purpose’’ 
as used in this provision of the constitu- | 
tion, providing that ‘‘no county shall in- 
cur any indebtedness or liability for any 
single purpose to an amount exceeding 
$10,000, without the approval of a major- 
ity of the electors thereof,’’ mean a proj- 
ect of undertaking, the elements entering 
into which are so related that when com- 
bined they constitute an entity—something 
complete in itself, but separate and apart 
from other objects. State ex rel. Turner 
v. Patch et al., 64 M 565, 567 et seq., 
210 P 748. 


Id. Under the above paragraph, heid that 
county indebtedness evidenced by warrants 
issued in payment of separate contracts 
for the construction, repair, improvement 
and maintenance of certain portions of the 
public roads and bridges at different and 
widely scattered places in a county con- 
taining more than 2,000 square miles and 
having 312 established public roads extend- 
ing over every part of the county, did not 
constitute an indebtedness for a ‘‘single 
purpose’’ or undertaking within the mean- 
ing of section 5, article XIII, of the con- 
stitution, even though the different points 
at which the work was done were connected 
by its public roads; held, further, that 
each piece of work, the cost of none of 
which exceeded $10,000, was an entity in 
itself, and that therefore warrants issued 
in payment therefor were not void, the 
contention on application for injunction 
that all of the county roads constituted a 
single system and that therefore warrants 
issued for work done on all of them com- 
bined was an indebtedness for a single 
purpose in excess of $10,000 being without 
merit. 


Id. County commissioners may not, by 
making arbitrary or artificial divisions of 
road work which manifestly constitutes but 
one project, and by issuing separate war- 
rants to separate contractors for separate 
units thus created, evade the prohibition of 
this provision of the constitution. 


To constitute a ‘‘single purpose’’ within 
the meaning of this provision of the con- 
stitution, declaring that no county shall in- 
cur any indebtedness for any single pur- 
pose in excess of $10,000 without the ap- 
proval of a majority of the electors thereof, 
the elements which enter into it must be 
so related that, when combined, they con- 
stitute an entity,—something complete in 
itself but separate and apart from other 
objects. Bennett v. Petroleum County et 
al., 87 M 4386, 444, 288 P 1018; Herrin 
v. Hrickson et al., 90 M 259; 269, 2 P 
2d 296. 
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The words ‘‘single purpose’’ employed 
in this section prohibiting counties from in- 
curring any indebtedness or lability for 
any single purpose to an amount exceeding 
$10,000 without the approval of a majority 
of the electors therein, mean one object, 
project or proposition—a unit isolated 
from all others. Nelson et al. v. Jackson 
et al.. 97 M 299, 302, 33 P 2d 822. 

Id. Held, in a taxpayer’s action to en- 
join the sale of refunding bonds to the 
extent of the purchase price of certain road 
machinery aggregating $11,100, on the 
ground that the warrants issued were ille- 
gal in that the indebtedness was incurred 
under an entire and indivisible contract 
without submitting the proposition to a 
vote of the electors, that the purchase of 
machinery for use upon all the roads of a 
county in repairing and maintaining them 
is not the expenditure of funds for a 
‘“single purpose’’ within the meaning of 
this section, and that therefore judgment 
in favor of defendant county commission- 
ers was correct. 


Statutes Changing the Value Upon 
Which the Limit Is Based Held Valid 

Held, that chapter 21, laws of 1923, 
amendatory of section 4614, substituting 
the taxable value (the percentage of the 
assessed value upon which taxes are made 
computable by secs. 1999 and 2000, R. C. 
M.), for the assessed value (the value 
fixed upon taxable property by the county 
assessor and county and state boards of 
equalization) of property as the basis for 
determining the limit of county bonded in- 
debtedness, thus in effect fixing a lower 
limit of indebtedness than that prescribed 
by section 5, article XIII, of the state 
constitution, is a valid exercise of legisla- 
tive authority. Heckman v. Custer County 
et al., 70 M 84, 86 et seq., 233 P 916. 


See. 6. 
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Under this provision of the constitution, 
a county is prohibited from becoming in- 
debted ‘‘in any manner or for any pur- 
pose’’ in excess of five per cent of the 
full cash value of all its taxable property, 
while under section 4614, R. C. M., the 
statutory limitation in that respect is that 
a county’s bonded indebtedness shall not 
exceed five per cent of the value fixed 
by the classification act (secs. 1999, 2000, 
R. C. M.), for assessment purposes, thus 
greatly reducing the limit of indebtedness 
which a county may lawfully incur. State 
ex rel. Henderson v. Dawson County, 87 
M i222, 1325 286 P 125, 


Value Used in Determining Limit of In- 
debtedness 


Held, under this section, that the limit 
of county indebtedness is five per cent of 
the value of its. taxable property as that 
value is disclosed by the last assessment 
roll, i. e., the value fixed by the county 
assessor as equalized by the county and 
state boards of equalization—the full cash 
value. State ex rel. Galles v. Board of 
County Commissioners et al., 56 M 387, 
185 P 456. 

Id. The limit of county indebtedness 
is to be computed upon the assessed valu- 
ation of its taxable property as disclosed 
by the last assessment roll, and not upon 
the percentages of values upon which taxes 
are computed under chapter 51, laws of 
1919. 


References 

State ex rel. Evans v. Stewart, 53 M 18, 
29, 161 P 309; Hamilton v. Board of 
County Commrs., 54 M 301, 169 P 729; 
State v. State Board of Examiners, 59 M 
557, 567, 197 P 988; State ex rel. Corry v. 
Cooney et al., 70 M 355, 363, 225 P 100% 


No city, town, township or school district shall be allowed to be- 


come indebted in any manner or for any purpose to an amount, including 
existing indebtedness, in the aggregate exceeding three (3) per centum of 
the value of the taxable property therein, to be ascertained by the last assess- 
ment for state and county taxes previous to the incurring of such indebted- 
ness, and all bonds or obligations in excess of such amount given by or on 
behalf of such city, town, township or school district shall be void; provided, 
however, that the legislative assembly may extend the limit mentioned in this 
section, by authorizing municipal corporations to submit the question to a 
vote of the taxpayers affected thereby, when such increase is necessary to 
construct a sewerage system or to procure a supply of water for such munici- 
pality which shall own and control said water supply and devote the revenues 
derived therefrom to the payment of the debt. 


Authority to Proceed Under Special 
Election 

The authority conferred upon a city coun- 
cil by a special election called for that 
purpose, to incur additional indebtedness 
for water and sewer purposes, does not 


pe 


lapse upon the completion of the assessment 
roll for the year in which the election is 
held. The requirement of this section, that 
the question whether the debt shall be in- 
curred must be submitted to the taxpayers 
‘““to be affected thereby,’’ is satisfied if 
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the council, after authority to act has been 
voted, proceeds with reasonable diligence 
to issue and sell the bonds. Carlson v. 
City of Helena, 39 M 82, 103, 102 P 39. 


Change of Form of Indebtedness Not 
Within the Inhibition of This Provision 
The funding by a city of an existing 


indebtedness by the issuance of bonds does ° 


not create a new or additional indebted- 
ness, but merely changes the form of the 
liability. This section, forbidding the cre- 
ation by a city of an indebtedness greater 
than three per cent. of the assessed value 
of property within its limits, unless the 
creation thereof is necessary and author- 
ized by a vote of the taxpayers, for the 
purpose of constructing a sewer or water 
system, prohibits the creation of an in- 
debtedness beyond the three per cent. limit 
for such purposes by a city which had its 
sewerage system at the time of the adop- 
tion of the constitution. Palmer vy. City 
of Helena, 19 M 61, 65, 47 P 209. See 
Butler v. Andrus, 35 M 575, 582, 90 P 
785, and Edwards v. County of Lewis and 
Clark, 53 M 359, 369, 165 P 297. 


Constitutional Exception Matter of De- 
fense 


To render a complaint in an action to 
enjoin a city from allowing claims against 
it and ordering payment by warrant on 
the ground that it had exceeded its con- 
stitutional limit of indebtedness sufficient, 
plaintiff is not required to allege that the 
debt limit has not been extended for water 
or sewer purposes, the exception in that 
behalf provided for in this section of the 
constitution being a matter to be asserted 
in defense. Commonwealth Public S. Co. 
v. Deer. Lodge, 96 M 15, 17 et seq., 28 P 
&d 472. 


Construction 

The argument of ab inconveniente can- 
not avail in the interpretation of consti- 
tutional provisions relative to the limita- 
tions placed upon the power of a city to 
contract indebtedness; the rule of strict 
construction must be apphed, and any 
doubt as to such power must be resolved 
against it. Palmer v. City of Helena, 19 
M 61, 68, 47 P 209; State ex rel. Helena 
W. W. Co. v. City of Helena, 24 M 521, 
537, 63 P 99; Butler v. Andrus, 35. M 
575, 5838, 90 P 785. 

Under the rule, that, since the constitu- 
tion limits, rather than grants, power, any 
of its provisions open to construction 
should be held to come within the general 
rule, unless a contrary conclusion is forced 
by the circumstances of the particular case, 
the concluding sentence of this section 
must be understood as expressing consti- 


tutional restrictions imposed as a condition | 


to the exercise of the privilege implied in 
the provision for extended indebtedness, 
and not as a grant of power not enjoyed 
by a city acquiring a water system without 
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incurring additional indebtedness. Public 
Service Commission v. City of Helena, 52 
M 527, 536, 159 P 24. 


‘‘Tndebtedness’’ 

The word ‘‘indebtedness,’’ as used in 
this section, means what a city owes, ir- 
respective of the demands which it may 
hold against others. The amount of cash 
on hand may be deducted from the ‘‘in- 
debtedness,’’ but claims against a county 
for road taxes collected for the city, and 
the amount due from landowners for side- 
walks, cannot be so deducted. Jordan v. 
Andrus, 27 M 22, 26, 69 P 118. 

‘<Tndebtedness’’? of a _ school - district, 
within the constitutional provision limiting 
it, means what it owes, irrespective of de- 
mands it may have against others; hence in 
determining whether a district has reached 
its limit, uncollected delinquent taxes are 
not deductible from its gross indebtedness. 
(Mr. Justice Angstman dissenting.) Farbo 
v. School Dist. No. 1, of Toole Co., 95 M 
531, 535 et seq., 28 P 2d 455. 


Operation and Effect 

The act of March 5, 1891, authorizing 
certain incorporated cities to incur in- 
debtedness for specific purposes by the 
issuance of bonds to an extent not exceed- 
ing four per cent. of their assessed valua- 
tion, instead of three per cent. as limited 
by this section, is not void as being wholly 
in conflict with said section, but is void 
only to the extent of such repugnancy; 
and therefore bonds issued by a city under 
such act are valid where the amount of 
indebtedness so incurred is less than three 
per cent. of the assessed valuation of such 
city. Dunn v. City of Great Falls, 13 M 
DOT Oey OL a LOL y. 

A city having already exceeded the con- 
stitutional limit of its indebtedness and 
a water company having furnished it water 
for municipal purposes under an ordinance 
providing for the obtaining of water for 
such purposes for a certain period and at 
a certain price, appropriating out of the 
city’s yearly revenues sufficient money to 
pay for it, and ordering the city council 
for such term to levy annual taxes to 
meet the appropriation, the company 
could not recover for water so furnished, 
inasmuch as the liability of the city would 
be general, and not special, and the con- 
tract entered into created, and the amount 
due for water furnished thereunder con- 
stituted, an indebtedness within the pro- 
hibition of this section. State ex rel. Hel- 
ena W. W. Co. v. City of Helena, 24 M 
521, 525, 63 P 99. 

The constitutional limitation contained in 
the above section is clear and unambigu- 
ous, and means just what it says, namely, 
that no indebtedness may be contracted 
in any manner or amount, for any pur- 
pose, in excess of the prescribed limit. 
State ex rel. Helena W. W. Co. v. City 
of Helena, 24 M 521, 530, 63 P 99; Butler 
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vy. Andrus, 35 M 575, 581, 90 P 785; Lep- 
ley v. City of Fort Benton, 51 M 551, 555, 
154 P 710. 


A city which has exceeded its debt limit 
prescribed by this section cannot incur 
an indebtedness not payable from a spe- 
cially authorized tax, but payable from 
funds previously appropriated, under an 
agreement that the claimants should ac- 
cept warrants in payment of their claims, 
and that if the warrant should not be paid, 
the city should not be liable therefor. The 
payment of such claims on the theory that 
the appropriation by ordinance was an as- 
signment of the funds so appropriated 
for the payment of the claims was unau- 
thorized.’ Helena W. W. Co. v. City of 
Helena, 27 M 205, 206, 70 P 513. See 
Palmer v. City of Helena, 40 M 498, 504, 
107 P 512. 

Under this constitutional provision, a 
city may not resort to the ten per cent. 
extended limit of indebtedness, until its 
financial condition and the needs of the 
people have created the necessity for such 
action, and a city had no authority to 
arbitrarily declare a second bond issue of 
ten thousand dollars for water supply pur- 
poses, within the extended limit, so long 
as there was ample margin within the con- 
stitutional limit to cover such issue. But- 
ler v. Andrus, 35 M 575, 579, 90 P 785. 


A city which is indebted beyond the 
constitutional limitation may not use its 
surplus revenues, no matter from ‘what 
source derived, to acquire an electric light 
plant to supply itself and its inhabitants 
with light, where a company, operating 
both gas and electric light systems, under 
a franchise from the city, has ample fa- 
cilities to meet all requirements. Palmer 
v. City of Helena, 40 M 498, 504, 107 P 
512. 


Where a city’s existing indebtedness in- 
curred under the constitutional three per 
cent. limit has, by reason of payments 
thereon, fallen below that limit, or be- 
cause of the increase of the assessed valu- 
ation of its taxable property a sufficient 
margin within such limit is left for the 
purpose, it may, irrespective of any legally 
incurred indebtedness under the ten per 
cent. limit authorized by the statute re- 
lating to the powers of municipal councils, 
- contract an additional debt for general 
purposes. Arnold v. City of Miles City, 
46 M 478, 479, 128 P 915. 


Cities and towns may not go beyond the 
prescribed limit of indebtedness in any 
manner or for any purpose, except as pre- 
scribed in the constitution, and they can- 
not transcend this limit except when neces- 
sary. Lepley v. City of Fort Benton, 51 
M 551, 557, 154 P 710. 


Under this section, prohibiting cities 
and school districts from becoming in- 
debted in any manner or for any purpose 
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in the aggregate exceeding three per cent. 
of their taxable property, warrants issued 
for current expenses in anticipation of 
revenue to be collected under valid tax 
levies made must be considered in deter- 
mining whether a district’s limit of in- 
debtedness has been reached. Farbo. v. 
School Dist. No. 1 of Toole Co., 95 M 531, 
535 et seq., 28 P 2d 455. 


Where a city has reached its limit of 
indebtedness as prescribed by this section 
of the constitution, any further indebted- 
ness incurred is void; thereafter it is with- 
out power to allow claims against it and 
draw warrants in payment thereof, but 
under sections 5078 and 5079, of the re- 
vised codes of Montana, may operate un- 
der the pay-as-you-go plan, ie, by pay- 
ment in cash. Commonwealth Public S. 
Co. v. Deer Lodge, 96 M 15, 17 et seq., 28 
P 2d 472. 


Purchaser of special improvement dis- 
trict’s bonds issued to contractor could 
not recover on theory of implied contract 
to pay for labor and material furnished, if 
bonds were invalid; there being no privity 
between purchaser and municipality. Ium- 
bermen’s Trust Co. v.. Town of Ryegate, 
61 F 2d 14; see, also, Lumbermen’s Trust 
Co. v. Town of Ryegate, 50 F 2d 219. 


Proposition to Exceed Debt Limitation— 
Contents of 

Where a city intends to incur indebted- 
ness in excess of the three per cent. con- 
stitutional limit by the issuance of bonds 
for water plant purposes, the proposition 
submitted to the voters for their approval 
must, in addition to setting forth the pur- 
pose of the bond issue and the amount 
to be issued, incorporate the question 
whether such constitutional limit is to be 
extended. Edmunds v. City of Glasgow, 89 
M 596, 598 et seq., 300 P 208. 


Recital in Bonds of Compliance With 
This Provision as an Estoppel 

Recitals in municipal bonds that the 
constitutional and statutory limit of in- 
debtedness has not been exceeded creates 
an estoppel as against innocent purchasers 
where there is nothing on the face of the 
bonds to indicate that the recitals are un- 
true. Edmunds v. City of Glasgow, 89 
M 596, 598 et seq., 300 P 203. 


Revenues From Water Systems to be 
Devoted to Payment of Debt 

It cannot be said that the injunction 
contained in this section, that the reve- 
nues derived from a water system shall 
be devoted to the payment of the extended 
indebtedness, secures to a city any special 
privilege. On the contrary, that language 
is not susceptible of any meaning other 
than that the city is prohibited from dis- 
sipating the funds derived from the opera- 
tion of its water system, or using them for 
general municipal. purposes, and is com- 
manded to devote them to the single pur- 
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pose indicated. It is strictly a limitation 
imposed in the interest of the city and 
the holders of its securities. Public Ser- 
vice Commission v. City of Helena, 52 M 
527, 538, 159 P 24. 

Id. The ‘‘revenues’’ referred to in 
this section, which must be devoted to a 
discharge of the indebtedness incurred in 
procuring a water system, are the net 
revenues, or the gross receipts less neces- 
sary operating expenses, against which the 
expense of regulation by the public service 
commission, if reasonable, is chargeable. 

Where a city water system bond issue 
is beyond the three per centum limit, the 
revenues from the city owned water plant 
are irrevocably set aside and dedicated to 
the discharge of the interest and principal, 
and a taxpayer who is not a water user 
may not be called upon to contribute, un- 
less the water plant revenues are insuffi- 
cient, when a property tax may be levied 
to supply such deficiency. Edwards v. 
City of Helena, 58 M 292, 295, 191 P 387. 


Taxpayer May Not Question Constitu- 
tionality—When 

Contention that ch. 47, ex. L. 1933 (see- 
tions 1301.1-1301.6), authorizing creation 
of high school districts is in conflict with 
this constitutional provision, limiting the 
indebtedness of school districts, because 
of the possibility of including in the dis- 
trict created a common school district al- 
ready indebted to such an extent that its 
proportion of a proposed bond issue under 
the act, added to the existing indebted- 
ness, would exceed the constitutional limit, 
may only be made by a taxpayer in a dis- 
trict, or by a district, in such situation. 
Pierson v. Hendricksen et al., 98 M 244, 
251, 38 P 2d 991. 


‘*To Procure a Water Supply’’ 

Where a city had a water supply suffi- 
cient in quantity but unsuitable as to 
quality, issued bonds with the approval of 
the electors, and sold the same to procure 
funds to install a filtration plant, the 
constitutional three per cent. limit of in- 
debtedness having already been reached, 
the contemplated expenditure was properly 
justifiable as one ‘‘to procure a water sup- 
ply,’’ within the meaning of this section. 
McClintock v. City of Great Falls, 53 M 
221, 224, 163 P 99. 

Id. The only limitation placed by this 
section upon the amount of indebtedness 
which a city may incur, in addition to the 
three per cent. limit, for the purpose of 
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procuring a water supply, is that it must 
have the approval of the taxpayers af- 
fected thereby. 

Though a city cannot authorize a water 
system bond issue beyond the three per 
centum limit, so long as there was suffi- 
cient margin unexhausted within the lmit 
to secure the funds, because the city coun- 
cil declared it was necessary to increase 
the indebtedness beyond the limit, bonds 
authorized by the vote of the electors are 
not void, unless the vote was procured or 
influenced by deception or fraud. Edwards 
v. City of Helena, 58 M 292, 295, 191 P 
387. 


Use of Surplus of Funds From Water 
System. . 

Where, after making ample provision for 
retiring bonds issued to procure a water 
system, a city had accumulated a surplus 
over and above the amount necessary to 
discharge the interest on the indebtedness 
as it became due, it could properly expend 
such surplus in part payment of a neces- 
sary filtration plant, without the sanction 
of the taxpayers’ vote, transfer it to its 
general fund, place it in a special fund, 
or devote it.to any legitimate municipal 
purpose, without violating the provisions 
of the above section. McClintock v. City 
of Great Falls, 53 M 221, 228, 229, 163 P 99. 


Water System May Be Paid for by Tax- 
ation as Well as From Revenues From 
System 

The provision of this section, that the 
revenues derived from a water system pur- 
chased or installed by a city shall be 
devoted to the payment of the debt in- 
curred in its acquisition, does not impledly 
prohibit the municipality from resorting 
to taxation to pay the principal and inter- 
est on the bonds evidencing the indebted- 
ness. Carlson v. City of Helena, 39 M 
82, 107102. P30. 
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ARTICLE XIV 
MILITARY AFFAIRS 


Section 1. 


The militia of the state of Montana shall consist of all able- 


bodied male citizens of the state between the ages of eighteen (18) and 
forty-five (45) years inclusive, except such persons as may be exempted by 
the laws of the state or of the United States. 
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References : 

Cited or applied in In re McDonald, 49 M 454, 477, 148 P 947; State ex rel. Mills v. 
Dixon et al., 66 M 76, 86, 213 P 227. 

Sec. 2. The legislative assembly shall provide by law for the organiza- 
tion, equipment, and discipline of the militia, and shall make rules and regu- 
lations for the government of the same. The organization shall conform as 
nearly as practicable to the regulations for the government of the armies of 
the United States. 


Sec. 38. The legislative assembly shall provide by law for maintaining 
the militia, by appropriations from the treasury of the state. 


References 
State ex rel. Bonner v. Dixon et al., 59 M 58, 78, 195 P 841. 


See. 4. The legislative assembly shall provide by law for the safe keep- 
ing of the public arms, military records, relics and banners of the state. 


See. 5. When the governor shall, with the consent of the legislative assem- , 
bly, be out of the state in time of war, at the head of any military force 
thereof, he shall continue commander-in-chief of all the military forces of 
the state. 


ARTICLE XV 
CORPORATIONS OTHER THAN MUNICIPAL 
Section 1. All existing charters, or grants of special or exclusive privi- 
leges, under which the corporations or grantees shall not have organized or 
commenced business in good faith at the time of the adoption of this con- 
stitution, shall thereafter have no validity. 


Operation and Effect 

This section only annulled private char- 
ters or special grants, under which cor- 
porations had not organized and does not 
affect a mining company incorporated un- 


der the general laws, though it had omitted 
to commence business prior to the adop- 
tion of the constitution. Morrison v. Clark, 
24 M 515, 63 P 98. 


see. 2. No charter of incorporations shall be granted, extended, changed 
or amended by special law, except for such municipal, charitable, education- 
al, penal or reformatory corporations as are or may be under the control of 
the state; but the legislative assembly shall provide by general law for the 
organization of corporations hereafter to be created; provided, that any such 
jaws shall be subject to future repeal or alteration by the legislative assembly. 


Operation and Effect 

When a mining company was organized 
between 1889 and 1898, there existed and 
was read into and made a part of its 
charter the then existing statute, which 
gave notice to all concerned that the legis- 
lature of Montana, acting under the above 
constitutional provision, might at any time 
alter, amend, or repeal the law under which 
it existed. Allen v. Ajax Mining Co., 30 
M 490, 504, 77 P 47. See Somerville v. 
St. Louis M. & M. Co., 46 M 268, 275, 
127 P 464. 

The power reserved in the state to amend 
the laws under which a corporation is or- 
ganized may be exercised not only as re- 
lates to the contract (created by the grant- 
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ing of the charter and its acceptance), 
existing between the state and the corpor- 
ation, but also as it affects the contract 
between the corporation and its stock- 
holders, and also the contract as between 
the stockholders themselves; and _ legisla- 
tion looking to that end is not objection- 
able on the constitutional ground that it 
impairs the obligation of contracts. Allen 
v. Ajax Mining Co., 30 M 490, 504, 77 P 
47; Somerville v. St. Louis M. & M. Co.,. 
46 M 268, 275, 127 P 464. 

Chapter 83, laws of 1903, p. 156, re- 
lative to the liability of railway corpora- 
tions for damages sustained by an em-. 
ployee by reason of the negligence of cer- 
tain of his co-employees, is a valid exer- 
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cise of legislative power under this and 
the following section. Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 219, 92 P 469. 

Id. Under the right reserved to the 
state by this and the following section, it 
seems that the legislature may not only 
alter corporate charters, but, if deemed ex- 
pedient, destroy the corporate body. 

Id. Corporations being creatures of the 
statute, the legislature may, under this and 
the following section, enact any legislation 
by way of amendment of the law creating 
them, which does not violate the rule that 
property acquired under the operation of 
their charters cannot be taken away, and 
that contracts made in like manner may 
not be impaired. 

Where a corporation was organized un- 
der chapter 25, division 5, compiled stat- 
utes of 1887, at which time there was not 
any law under which non-assessable stock 
could be made assessable, its certificate 
' of incorporation and every stock certifi- 
cate issued reciting that the stock was non- 
assessable, and in 1901 the requisite num- 
ber of shares of stock were voted in favor 
of making the stock assessable by taking 
advantage of the provisions of 3888 of 
the revised codes of 1907, authorizing such 
procedure, the statute in question was not 
unconstitutional as impairing the obliga- 
tion of contracts, under the reserved power 
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of the state to amend the laws under which 
a corporation is created. Somerville v. St. 
Louis M. & M. Co., 46 M 268, 276, 127 
P 464. 

The legislature may alter the charter of 
an existing corporation by imposing great- 
er burdens thereafter to be assumed by 
the stockholders than were imposed at the 
time it was granted; provided only that 
the alteration does not involve a confisca- 
tion of the rights of individuals, deprive 
them of their property without due process 
of law, or violate the elementary principles 
of natural justice. Barth v. Pock, 51 M 
418, 429, 155 P 282. 

Since a domestic corporation accepts its 
charter upon the express condition that the 
legislature may at any time amend or re- 
peal the incorporation act and thus destroy 
the corporation absolutely, it would seem 
that the major power to destroy includes 
the minor power to exact an excise as a 
condition to thé ecorporation’s right to 
continue business. Mid-Northern Oil Co. 
v. Walker et-al., 65 M 414, 429, 211 P 353. 


References 


Cited or applied in Morrison v. Clark, 
24 M 515,°63 P 98; Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 219, 92 P 469; 
In re Beck’s Estate, 44 M 561, 573, 121 
P 784. 


The legislative assembly shall have the power to alter, revoke or 


annul any charter of incorporation existing at the time of the adoption of this 
constitution, or which may be hereafter incorporated, whenever in its opinion 
it may be injurious to the citizens of the state. 


References 


Cited or applied in Lewis v. Northern Pacific Ry. Co., 36 M 207, 219, 92 P 469; 


Barth v. Pock, 51 M 418, 429, 155 P 282. 


See. 4. The legislative assembly shall provide by law that in all elections 


for directors or trustees of incorporated companies, every stockholder shall 
have the right to vote in person or by proxy the number of shares of stock 
owned by him for as many persons as there are directors or trustees to be 
elected, or to cumulate said shares, and give one candidate as many votes 
as the number of directors multiplied by the number of his shares of stock 
shall equal, or to distribute them, on the same principle, among as many 
candidates as he. shall think fit, and such directors or trustees shall not be 
elected in any other manner. 


Operation and Effect 

Inasmuch as corporations are the crea- 
tures of statute, it is within the power of 
the legislature to adopt either the share 
of stock or the individual owning stock 
as the unit of voting power, unless re- 
strained by the constitution. The only 
constitutional provision upon the subject 
is found in this section, which establishes 


the share of stock as the unit of voting | 


power in the election of trustees or direc- 
tors of such corporations. Since this re- 
striction is limited to a single purpose, the 
legislature is left free to establish either 
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the share or the individual as the unit for 
any purpose other than the election of 
trustees or directors. Smith v. Iron Moun- 
tain Tunnel Co., 46 M 13, 15, 125 P 649. 

Refers Exclusively to Domestic Corpor- 
ations aT ai 

Held, that section 4, article XV of the 
state constitution, declaring that every 
stockholder shall have the right to vote 
his shares at elections for directors, refers 
exclusively to domestic corporations. Allen 
v. Montana Refining Co., 71 M 105, 119, 
227 P 582. 
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See. 5.. All railroads shall be public highways, and all railroad, trans- 
portation and express companies shall be common e¢arriers and subject. to 
legislative control, and the legislative assembly shall have the power to regu- 
late and control by law the rates of charges for the transportation of pas- 
sengers and freight by such companies as common ‘carriers from one point 
to another in the state. Any association or corporation, organized for the 
purpose, shall have the right to construct and operate a railroad between 
any designated points within this state and to connect at the state line with 
railroads of other states and territories. Every railroad company shall have 
the right with its road to intersect, connect with, or cross any other railroad. 


Operation and Effect 

Under this section and section 7 of this 
article, a railroad, though built by a pri- 
vate corporation, and with its main line 
and spurs running convenient to private 
mines and ore houses, is none the less a 


public use, and may exercise the right of- 


eminent domain. Butte, Anaconda & Pa- 
cific Ry. Co. v. Montana Union Ry. Co., 
16 M 504, 525, 41 P 232. 

As one of the means of fostering and 
encouraging the development of the state’s 
mineral resources in every reasonable way, 
the constitution has declared that all rail- 


See. 6. No railroad corporation, 


roads shall be public highways, and all 
railroad companies shall be public carriers. 
Kipp v. Davis-Daly Copper Co., 41 M 509, 
DLV LIS PAZ ye, 
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express or other transportation com- 


pany, or the lessees or managers thereof, shall consolidate its stock, property 
or franchises, with any other railroad corporation, express or other transpor- 
tation company, owning or having under its control a parallel or competing 
line; neither shall it in any manner unite its business or earnings with the 
business or earnings of any other railroad corporation; nor shall any officer 
of such railroad, express or other transportation company act as an officer of 
any other railroad, express, or other transportation company owning or hay- 


ing control of a parallel or competing line. 


Operation and Effect 
ne railroad company can lease its road 
to a parallel and competing road for a 
term of ten years, and such a lease is not 
a consolidation of the two roads. State 
ex rel. Nolan v. Railway Companies, 21 M 
221, 234, 53 P 623. 

Id. When two railroad companies have 
but one common terminus, and are brought 
into competition between common terminal 
points by traffic arrangements with other 
roads, they are competing roads within the 
meaning of this section. 

Granting of a certificate of necessity 
and convenience of the board of railroad 


commissioners to a motor-truck company, 
a subsidiary of and entirely owned by a 
railway company, permitting it to operate 
between certain points along the line of 
the railway as a substitute for rail service, 
held not an evasion of the provision of this 
section of the constitution, prohibiting 
consolidation of parallel or competing rail- 
way or transportation companies. Fulmer 
v. Board of Railroad Commrs., 96 M 22, 
28, 28 P 2d 849. 

References 

Cited or applied in MacGinnis v. Boston 
& M. C. C. & S. M. Co., 29 M 428, 453, 
Too R 489: 


Sec. 7. All individuals, associations, and corporations shall have equal 
rights to have persons or property transported on and over any railroad, 


transportation or express route in this state. 


No discrimination in charges 


or facilities for transportation of freight or passengers of the same class 
shail be made by any railroad, or transportation, or express company, be- 
tween persons or places within this state; but excursion or commutation 
tickets may be issued and sold at special rates, provided such rates are the 
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same to all persons. No railroad or transportation, or express company 
shall be allowed to charge, collect, or receive, under penalties which the 
legislative assembly shall prescribe, any greater charge or toll for the trans- 
portation of freight or passengers to any place or station upon its route or 
line, than it charges for the transportation of the same class of freight or 
passengers to any more distant place or station upon its route or line within 
this state. No railroad, express, or transportation company, nor any lessee, 
manager, or other employee thereof, shall give any preference to any in- 
dividual, association or corporation, in furnishing cars or motive power, or for 


the transportation of money or other express matter. 


Operation and Effect 

A railroad company may not grant to 
one person the exclusive right to the use 
of a portion of its depot platform to de- 
liver passengers departing, and to receive 
and solicit the patronage of incoming pas- 
sengers, to the exclusion of all other per- 
sons from the exercise of such rights, as 
such grant is against public policy and 
contrary to the provisions of this section. 
Montana Union Ry. Co. v. Langlois, 9 M 
419, 432, 24 P 209. 

This provision, when considered in con- 
nection with section 5 of this article, dem- 
onstrates that the constitution, in its letter, 
its spirit, and its policy as well, classes all 
railroads, with their feeders, as public 
highways, subject to use by the public of 
right, amenable to the laws governing 
common earriers forever forbidding all 
obnoxious favoritisms between any who 
desire to use such highways. This stable 
written policy is doubtless the outgrowth 
of pernicious systems of discrimination and 
preferences which railroad corporations 
may have indulged in throughout the land 
where their powers are unrestrained by 
constitution or other restriction. Butte, 
Anaconda & Pacific Ry. Co. v. Montana 
Union Ry. Co., 16 M 504, 526, 41 P 232; 
John v. Northern Pacific Ry. Co., 42 M 
13,796) 111 PeGad: 

This’ section and the cases of Rose v. 
Northern Pacific Ry. Co., 35 M 70, 88, 
P 767, and Brian vy. Oregon Short 
Line R. RB. Co., 40 M 109, 105 P 489, 
recognize the distinction between a ticket 
sold at the regular fare and one sold at 
a reduced fare or special price. Miley v. 
Northern Pacific Ry. Co., 41 M 51, 55, 
108 P 5. 

As one of the means of fostering and en- 
couraging the development of the state’s 


See. 8. 


mineral resources in every reasonable way, 
the constitution has declared that all per- 
sons shall have equal right to have persons 
or property transported on and over any 
railroad. Kipp v. Davis-Daly Copper Co., 
41 M 509, 519, 110 P 287. 


In view of this section, providing that 
all individuals ‘shall have equal rights to 
be transported over any railroad in the 
state, provided that excursion or commu- 
tation tickets may be issued and sold at 
special rates, section 6571, making it un- 
lawful for any common earrier to charge 
any person for any ticket a greater sum 
than is charged for a similar ticket of the 
same class, and section 11256, making every 
railroad corporation which fails to observe 
any of the duties prescribed by law in 
reference to railroads subiect to a fine, 


‘etc., the giving of all free passes, with 


certain exceptions recognized by law, is 
prohibited, so that the carriage of a pas- 
senger by a railroad company on a pass 
issued without compensation to the em- 
ployee of another railroad company which 
issued similar free. passes for use by the 
former company’s employees is illegal, and 
hence a provision therein exempting the © 
carrier from liability for injuries caused 
by its negligence was a nullity. John v. 
Northern Pacific Ry. Co., 42 M 18, 36, 
tit iP G32. 


Id. It is not permitted to a railroad 
company arbitrarily to classify the patrons 
of its road. Even the legislative assem- 
bly, in making classifications for taxa- 
tion and license purposes, must exercise a 
reasonable discretion in so doing. 


References 


Doney v. Northern Pacific Ry. Co. et 
al., 60 M 209, 226, 199 P 432. 


No railroad, express, or other transportation company, in exist- 


ence at the time of the adoption of this constitution, shall have the benefit 
of any future legislation, without first filing in the office of the secretary of 
state an acceptance of the provisions of this constitution in binding form. 


Sec. 9. The right of eminent domain shall never be abridged, nor so 
construed as to prevent the legislative assembly from taking the property 
and franchises of incorporated companies. and subjecting them to public 
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use the same as the property of individuals; and the police powers of the 
state shall never be abridged, or so construed, as to permit corporations to 
conduct their business in such manner as to infringe the equal rights of in- 
dividuals, or the general well being of the state. 


References 215 P 240; State ex rel. Livingston v. 
Cited or applied in Butte, Anaconda & District Court, 90 M 191, 195, 300 P 916; 
Pacific Ry. Co. v. Montana Union Ry. Co., State et al. v: Aitchison et al., 96 M 335, 
16 M 504, 536, 41 P 232; State ex rel. 341, 30 P 2d 805. 
McLeod v. District Court, 67 M 164, 168, 

See. 10. No corporation shall issue stocks or bonds, except for labor 
done, services performed, or money and. property aetually received; and all 
fictitious increase of stock or indebtedness shall be void. The stock of cor- 
porations shall not be increased except in pursuance of general law, nor 
without the consent of the persons holding a majority of the stock first ob- 
tained at a meeting held after at least thirty days notice given in pursuance 
of law. 


Operation and Effect 

The purchase of a mine which the 
stockholders knew was not worth over 
$125,000 and payment therefore in stock 
whose par value is $7,500,000 and which 
is purchased by the stockholders with full 
knowledge of the transaction at 2% per 
cent. of its par value, is fraudulent as to 
a ereditor, and the stock will be treated 
as unpaid to the extent of the difference 
between the actual value of the mine and 
the nominal value of the stock. Kelly v. 
Clark, 21 M 291, 53 P 959. . 

Under this provision of the constitution, 


and property actually received. Plain- 
tiff’s complaint in his action to compel 
a corporation to issue and deliver to him 
certain shares of its stock under a contract 
with its promoters prior to its organization, 
showed that at the time it was made no 
labor could have been done or services 
performed for it, not having been then in 
existence, and the parties making it had 
no legal right to make a disposition of the 
company’s capital stock after becoming a 
legal entity. Held, that the pleading did 
not state a cause of action. Kirkup v. 
Anaconda Amusement Co., 59 M 469, 484, 


a corporation cannot issue its stock except 197 P 1005. 


for labor done, services performed or money 


Sec. 11. No foreign corporation shall do any business in this state with- 
out having one or more known places of business, and an authorized agent 
or agents in the same, upon whom process may be served. And no company 
or corporation formed under the laws of any other country, state or territory, 
shall have, or be allowed to exercise, or enjoy within this state any greater 
rights or privileges than those possessed or enjoyed by corporations of the 


same or similar character created under the laws of the state. 


Action Against Foreign Corporation 
Does Not Abate on Dissolution of Corpora- 
tion by Court of Its Domicile 

Held, that under section 6013, R. C. M., 
declaring that dissolution of a domestic 
corporation does not take away or impair 
any remedy given against it for a liabil- 
ity previously incurred, and section 6659, 
R. C. M., providing that foreign corpora- 
tions doing business in the state are sub- 
ject to all the liabilities and restrictions 
imposed upon domestic corporations, and 
section 11, article XV, constitution, saying 
that no foreign corporation shall enjoy any 
greater rights or privileges in the state 
than those created under its laws, an ac- 
tion against an Iowa surety company pend- 
ing in a state court did not abate upon 
its dissolution in Iowa, and that a judg- 
ment obtained after decree of dissolution 
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was valid. Mieyr v. Federal Surety Co. 
of Davenport, 94 M 508, 521 et seq., 23 
P 2d 959. 


Companies Estopped to Question Consti- 
tutionality 


Held, that mutual fire insurance com- 
panies which have entered into contracts 
of insurance with the state with relation 
to its public buildings on the strength of 
section 6150, authorizing such companies to 
write insurance on the mutual plan (on 
the single cash premium plan) if permitted 
to do so by the laws of their states, they 
will be estopped thereafter from asserting, 
in case of fire loss, that the section is un- 
constitutional in that, under it, they were 
given a right which by section 6158 is 
denied to domestic corporations of the 
same character, contrary to this section of 


ive 17 


the constitution. McMahon v. Cooney et 
al., 95 M 138, 146, 25 P 2d 181. 


Laws in Violation of This Provision 

Section 697, fifth division, compiled stat- 
utes of 1887, declaring the liability of 
the corporation to an employee injured 
through the negligence of his superior to 
be the same as if the employee were a 
passenger, being originally part of an act 
for the incorporation of railroad compa- 
nies in the territory, and having applica- 
tion only to corporations created under such 
act, imposes upon domestic railroad com- 
panies a burden not imposed upon foreign 
railroad companies operating within the 
state, and was therefore annulled by the 
adoption of the state constitution. Cris- 
well v. Montana Central Ry. Co., 18 M 
167, 168, 44 P 525. 

Section 697 of the compiled statutes of 
1887, giving to one employee injured by 
the negligence of a superior a right of 
action against the master, was repealed 
by this section. Wastl v. Montana Union 
Ry: Co.9 24 M159, 170,, 61 P 1y 


Laws Not in Violation of This Provi- 
sion 

Held, that chapter 186, laws of 1925, 
imposing a license tax upon dealers and 
distributors of gasoline (superseded by in- 
itiative measure No. 31, laws of 1927, p. 
604), under which a dealer sought to re- 
cover a tax paid under protest on the 
grounds that the act was unconstitutional 
as offending against the equal protection 
of the law clause of the federal constitu- 
tion, as well as against the provisions of 
section 11, article XII, section 11 of ar- 
ticle XV, and section 26 of article V, of the 
state constitution, to the effect that taxes 
shall be uniform upon the same class of 
subjects, that foreign corporations engag- 
ed in business in the state shall not have 
any greater rights or privileges than do- 
mestic corporations, and that the legisla- 
tive assembly shall not pass local or spe- 
cial laws where a general law can be made 
to apply, is not open to the attacks made 
upon it. Hart Refineries v. Harmon, 81 
M 423, 425 et seq., 263 P 687. 

Held, that the gasoline license tax law, 
above, is not unconstitutional as not act- 
ing uniformly upon each person engaged in 
the business of selling gasoline, on the 
grounds that by it a taxis imposed upon 
the Montana product sold in the state 
while importers are relieved from the bur- 
den, and that foreign corporations are 
granted greater rights and privileges than 
are accorded those incorporated in this 
state. State-.v. Silver Bow Refining Co., 
83 M 380, 388, 272 P 684. 

National Banks Not Foreign Corpora- 
tions 

National banking associations are not 
foreign corporations, within the meaning 
of section 11, article XV, of the state con- 
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stitution, declaring that foreign corpora- 
tions shall not be permitted to exercise and 
enjoy greater rights and privileges within 
the state than those possessed or enjoyed 
by domestic corporations of the same kind 
and character. State v. Mady, 83 M 418, 
421, 272 P 691. 


Operation and Effect 


Foreign corporations doing business in 
the state are not entitled to any greater 
rights than are enjoved by domestic cor- 
porations engaged in the same kind of 
business. Lewis v. Northern Pacific Ry. 
Co., 36 M 207, 222, 92 P 469. 

When a foreign corporation enters the 
state of Montana for the purpose of con- 
ducting business here, it does so only 
upon submitting itself to our laws, and 
it must recognize and obey the prohibi- 
tory force of this section. While no greater 
burden may be put upon foreign corpora- 
tions than is ‘placed upon domestic cor- 
porations of a similar character, yet it 
cannot occupy any higher ground than they 
do. Lewis v. Northern Pacific Ry. Co., 
36 M 207, 222, 92 P 469; Spratt v. Helena 
Power Transmission C©o., 37 M 60, 89, 
94 P 681. 

The act of 1907, granting foreign cor- 
porations the power to condemn lands for 
certain purposes, is not open to the con- 
stitutional objections that under it such 
corporations are granted greater rights or 
privileges than are accorded to domestic: 
corporations in that, after permission to 
do business in this state, they may, under 
their charters granted in other states, 
thereafter divert the property taken for 
a public use to an exclusively private one; 
the state having full power to prevent such 
a contingency. Spratt v. Helena Power 
Transmission Co., 37 M 60, 88, 94 P 631. 

Laws intended to apply to foreign cor- 
porations must be framed on the theory 
that they are created under conditions and 
limitations over which the state legislature 
has no control; acts of the legislature are 
in harmony with the constitution unless 
they discriminate against domestic corpor- 
ations. Daily v. Marshall, 47 M 377, 398, 
133 P 681. 


Purpose 


The plain purpose of this section is to 
restrain the legislature from granting to 
foreign corporations rights and privileges 
which cannot be enjoyed by domestic cor- 
porations of like character under similar 
circumstances. Criswell v. Montana Cen- 


tral Ry. .Co., 18 M 167, 171, 44 P 525; 


State v. Thomas Cruse Savings Bank, 21 
M 50, 55, 52 P 733; Daily v. Marshall, 
47 M 377, 397, 133 P 681. 

The prohibition contained in this section 
lays down a principle of protection to 
domestic corporations that at once, upon 
the adoption of the constitution and the 
admission of the state, became a sufficient 
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rule by means of which the rights and 
privileges possessed by domestic 
panies were and are protected against leg- 
islative or other discriminations extending 
the possession or enjoyment of rights or 
privileges to foreign corporations greater 
than those already possessed, or those that 
may be attempted to be granted by any 
future action. To this extent the provision 
was completely self-executing, and no leg- 
islation was required to give the prohibi- 
tion full force and operation. Criswell v. 
Montana Central Ry. Co., 18 M 167, 171, 44 
P 525. See, also, Goodwell v. Montana 
Central Ry. Co., 18 M 293, 297, 45 P 210. 

This provision was intended to prohibit 
the passage of laws giving to foreign cor- 
porations the right to exercise or enjoy 
any greater privileges than those possessed 
or enjoyed by domestic corporations, and 
it is only in cases where a foreign corpor- 
ation attempts to exercise or enjoy a right 
or privilege expressly given to it by the 
legislative assembly that its right to ex- 
ercise the same may be questioned. The 
mere fact that a burden is placed upon 
domestic corporations from which foreign 
corporations are exempt does not operate 
to bring foreign corporations within the 
provisions of a law intended to apply 
solely to domestic corporations. Ujihlein v. 
Caplice Commercial Co., 39 M 3827, 337, 
102 P 564. See First National Bank of 
Butte v. Weidenbeck, 97 F. 896, 38 ©. C. 
AP STs: 

Right of Foreign Corporations to Take 
Under Will 

Where a foreign corporation under the 
laws of its creation has the power to take 
a bequest made by a testator resident in 
another state and the testator is not pro- 
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hibited by the laws of the state of his 
domicile from making it, the bequest is 
valid. In re Hauge’s Estate, 92 M 36, 
40, 9 P 2d 1065. 


Self-Executing Provision 

This section is self-executing as a pro- 
hibition, but not as an affirmative impo- 
sition upon, or securement to, foreign com- 
panies of the rights or privileges only 
accorded by state laws to domestic com- 
panies. Crisswell v. Montana Central Ry. 
Co., 18 M 167, 173, 44 P 525. 


Unincorporated Foreign Associations— 
Effect of This Provision on . 

Held, that if section 11, article XV, 
of the constitution, providing that foreign 
corporations doing business in the state 
shall have no greater rights or privileges. 
than domestic ones, is applicable to unin- 
corporated insurance associations of the 
character mentioned in this case, the stat- 
utes (sec. 6111, et seq. R. C. M., and 
sec 9576, R. C. M.) do not offend against 
it, there being nothing in the law to pre- 
vent the organization of like associations. 
by individuals in this state from conduct- 
ing an insurance business under the plan 
pursued by respondent association in the 
instant case. State ex rel. v. Porter, 88 
M 347, 356 et seq., 294 P 363. 


References 

Cited or applied in Mutual Benefit Life 
Ins. Co. v. Winne, 20 M 20, 35, 49 P 
446; State v. Aetna Banking & Trust Co.,. 
34 M 379, 388, 87 P 268; Western Loan 
& Savings Co. v. Smith, 42 M 442, 448, 
113 P 475; Pue v. Northern Pacific Ry. 
Co., 78 M 40, 252 P 313; Clark v. Williard,. 
208 oe hce Suotl Leh ® Meteo LOOe Uda Ge 
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Sec. 12. No street or other railroad shall be constructed withim any city 
or town without the consent of the local authorities having control of the 
street or highway proposed to be occupied by such street or other railroad. 


Operation and Effect 

The granting of a right of way, under 
statutory authority, to street railways or 
other such corporations, and the regulating 
the running and management of them in 
the use of the streets, etc., carries out, on 
the part of the municipality, the plain in- 
tent of this constitutional provision. Kipp 
v. Davis-Daly Copper Co., 41 M 509, 516, 
Wah 237, 


‘“Town,’’ when used in the constitution 
is intended to convey the sense only of 
incorporated town, has always the qualify- 


See. 13. 


ing word with it. State ex rel. Powers: 


vy. Dale, 47 M 227, 230, 131 P 670. 


References 

Cited or applied in State ex rel. Palmer 
v. Hickman, 11 M 541, 550, 29 P 92; State 
ex rel. Rocky ete. Tel. Co. v. Mayor of 
Red Lodge, 30 M 338, 343, 76 P 758; 
Massachusetts Loan & Trust Co. v. Ham- 
ilton, 88 F. 588, 590, 32 C. C. A. 46; City 
of Helena v. Helena Light & Ry. Co., 63: 
M 108, 117, 207 P 337; Butte Electric 
hy. Co. v:., Brett, 80.M 12, 17, 257 P 478. 


The legislative assembly shall pass no law for the benefit of a 


railroad or other corporation, or any individual or association of individuals, 
retrospective in its operation, or which imposes on the people of any county 
or municipal subdivision of the state, a new liability in respect to transac- 


tions or considerations already passed. 


Laws Not Violating This Provision 
The purpose of section 1034 of the civil 
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code of 1895, providing that ‘‘any foreigm 
corporation that has heretofore engaged 
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in business, performed acts, or made con- 
tracts in this state, may, within ninety 
days from the date this act goes into ef- 
fect, comply with the provisions hereof, 
and thereupon all its acts and contracts 
done and made before this act goes into 
effect shall be valid and enforceable, any 
statute of this state heretofore enacted 
to the contrary notwithstanding,’’ being 
merely to make valid and enforceable con- 
tracts made by foreign corporations which 
were voidable because of a failure to file 
certain statements and certificates by law 
required, and not referring to or making 
valid contracts of such corporations which 
are void for other reasons, the same is not 
in conflict with the above constitutional 
provision. The section of the code in ques- 
tion is a curative statute and not retro- 
spective in its operation, as it does not 
interfere with any vested right or impair 
the obligation of any contract. Mutual 
Benefit Life Ins. Co. v. Winne, 20 M 
20, 37, 49 P 446. 

Chapter 132, laws of 1913 (9962), pro- 
viding for the recovery of escheated prop- 
erty, is not retrospective within the mean- 
ing of that term as used in this section. 
In re Pomeroy, 51 M 119, 122, 151 P 338. 


Chapter 37, laws of 1919 (sec. 5939, R. 
C. M.), in relieving directors of a corpora- 
tion of the penalty imposed by section 
3837, revised codes of 1907, held not ob- 
jectionable as in contravention of section 
13, article XV, of the constitution, pro- 
hibiting the passing of laws for the benefit 
of a corporation or an individual, retro- 
spective in its operation, or violative of 
section 3, rev. ¢. 1907, in providing that 
no law is retroactive unless expressly so 
declared. Continental Oil Co. v. Montana 
C. Co., 63 M223, 231, 207 P 116. 


A legislative act which extends an option 
to the people of a municipal subdivision 
of the state under which by a vote of the 
taxpayers they may decide for or against 
assuming a liability in respect to a past 
transaction does not offend against sec- 
tion 13, article XV, of the constitution, 
prohibiting the assembly from passing any 
law for the benefit of a corporation or 
individuals imposing upon them a new lia- 
bility for a past transaction. Stanley v. 
Jeffries, 86 M 114, 133, 284 P 134. 


Id. Under the preceding rule, held, that 
chapter 24, laws of 1929, providing that 
its provisions authorizing the creation of 
a revolving fund for the prompt payment 
of special improvement bonds and warrants, 
shall not apply to districts theretofore 
created unless the taxpayers shall authorize 
such course at an election, does not violate 
the prohibition embodied in section 13, 
article XV, of the constitution. | 

The eaaies (secs. 4024, 7231.1, R. C. 
M.) curing defects in the creation of ir- 
rigation districts, held not open to con- 
stitutional objections based on the provi- 
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sions of section 13, article XV, section 27, 
article III, section 23, article V, and sec- 
tion 1, article VIII, of the state constitu- 
tion, or the fourteenth amendment to the 
constitution of the United States. State 
v. Board of County Comms, 86 M 595, 
607, 285 P 932, 


Held, under this case, and in view of 
the fact that the statutory proceedings 
for a sale of property for delinquent taxes 
are primarily designed as a means for col- 
lecting the tax against it, chapter 85, laws 
of 1927, requiring a deposit of taxes, etc., 
preliminary to action to set aside a tax 
deed, may not be held invalid under sec- 
tion 13, article XV, of the constitution, 
as destructive of vested rights, in that it 
imposes obligations with respect to a past 
transaction which were not required at the 
time the property was sold for taxes. State 
ex rel. Souders v. District Court, 92 M 
Ziay woe. leur  2des5Re 


Chapter 88, laws of 1935, authorizing 
remission of interest and penalties held 
not violative of this constitutional pro- 
vision. State ex rel. Sparling v. Hitsman, 
99 M 521, 533, 44 P 2d 747. 


Laws Violating This Provision 

As applied to municipalities having con- 
tracts with private persons for water supply 
at the time of the enactment of the statute, 
subdivision 64 of section 4800 of the poli- 
tical code of 1895 (5639), providing that. 
no municipality having a water supply 
furnished by private persons shall erect 
any water plant to be operated by itself, 
but if it desires to acquire such a plant, 
shall purchase or condemn such supply, is 
in violation of this section. Helena C. W. 
Co. v. Steele, 20 M 1, 11, 49 P 382. 


‘‘Retrospective in Operation’’ 


A statute which provides for the pay- 
ment of advances to a school district for 
the erection of school buildings in reli- 
ance upon a bond issue declared invalid 
by the subsequent issue of bonds, is not 
retrospective in operation under this sec- 
tion. State ex rel. Northwestern etc. v. 
Dickerman, 16 M 278, 40 P 698. 


The Inhibition of This Provision Not 
Applicable to the State Itself 


While the state is forbidden by this 
section to impose upon its municipal sub- 
divisions a liability in respect to a trans- 
action or consideration already passed, it 
may impose such a liability upon itself. 
In re Pomeroy, 51 M 119, 125, 151 P 333. 


References 

Cited or applied in Helena OC. W. Co. 
v. Steele, 20 M 1, 11, 49 P 382; State 
ex rel. Rankin v. District Court, 70 M 
322, 332, 225 P 804; Durocher v. Myers, 
84 M 225, 230, 274 Pp 1062; State ex rel. 
City of Billings v. Osten, 91 M 76, 82, 5 
P 2d 562; Mills v. State Board of Equali- 
zation et al. 97 M 13, 21, 33 P 2d 563. 
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Sec. 14. Any association or corporation, or the lessees or managers there- 
of, organized for the purpose, or any individual, shall have the right to con- 
struct or maintain lines of telegraph or telephone within this state, and con- 
nect the same with other lines; and the legislative assembly shall by general 
law of uniform operation provide reasonable regulations to give full effect 
to this section. No telegraph or telephone company shall consolidate with, 
or hold a controlling interest in, the stock or bonds of any other telegraph 
or telephone company owning or having the control of a competing line, or 
acquire by purchase or otherwise, any other competing line of telegraph or 


telephone. 


Delegation of Powers Herein to Cities 
or Towns Valid 

While the authority to regulate the tele- 
graph and telephone business is vested 
in the legislature by this section, this can- 


not be so construed as to prevent any part. 


of the same from being delegated to, or 
conferred upon, cities and towns, which 
may likewise, acting through their respec- 
tive councils, prescribe reasonable regula- 
tions upon the subject. A city ordinance 
requiring wires used for the transmission 
of electricity for telegraph and telephone 
purposes, among others, to be placed un- 
derground in the congested business dis: 
trict, and providing punishment for dis- 
obedience, was therefore a valid exercise 
of the police power of the city, and did 
not encroach upon the legislative right 
of regulation. City of Butte v. Montana 
Independent Tel. Co., 50 M 574, 577, 148 
P 384. 


Operation and Effect 


Where a city council refuses to designate 
the location of poles for a telephone line, 
and requires the wires to be laid in con- 
duits four feet under the streets, the proper 
remedy is by mandamus to compel the 
council to designate the location of the 
poles. A general law relating to telephone 
corporations is not modified by the statutes 
concerning the government of cities. State 
ex.rel. Rocky ete. Tel.. Co. v.. Mayor of 
Red Lodge, 30 M 338, 340, 76 P 758. See, 
also, State ex rel. Rocky etc. Tel. Co. v. 
Mayor ete. of City of Red Lodge, 33 M 
345, 347, 83 P 642. 

Chapter IV of the session laws of 1905, 
p. 122, authorizing any person or corpora- 
tion desirous of engaging in the telegraph, 
telephone, electric light or power business, 
to construct the necessary poles and ap- 
pliances along and upon any of the public 
highways, but adding that ‘‘the provisions 
of this act shall not apply to public roads 
and highways within the limits of incor- 
porated cities or towns,’’ is, as to this 


Sec. 15. 


proviso, invalid, in that by its insertion the 
carrying on of such business would prac- 
tically be confined to country districts, con- 
trary to the purpose of the constitutional 
grant with respect to this subject. State 
ex rel. Crumb v. City of Helena, 34 M 67,. 
71, 85 P 744, 


Provision Is Not Self-Executing 

This section is not self-executing. Leg- 
islation must be had to make the right 
granted effective. If the legislature failed 
or refused to enact any measure on the 
subject at all, then the right granted 
would simply lie dormant, for it must be 
conceded that there is not any power which 
can coerce the legislature into enacting 
a particular law. In the absence of legis- 
lation making the grant effective, it is of 
no use whatever. In the absence of legis- 
lation, it would be an unlawful obstruction 
of any public highway to place poles, posts, 
or other fixtures for use of a telephone or 
telegraph line in it. The constitution com- 
mands the legislature to enact a law upon 
the subject; but, if the legislature refuses. 
to do so, there is not any way to enforce 
the command. If, however, the legislature 
does act, the law which it enacts must be 
a general one of uniform operation, pro- 
viding reasonable regulations which will 
give full effect to the grant contained 
in the section. State ex rel. Crumb v. City 
of Helena, 34 M 67, 71, 85 P 744. 


Purpose 

The above section was incorporated in 
the constitution because the telephone and. 
the telegraph were considered of so much 
importance to the people as a means. of 
communication. Hershfield v. Rocky Mt. 
Bell Tel. Co., 12 M 102, 116, 29 P 883. 


References 

Cited or applied in MacGinnis v. Bos- 
ton & M. C. C. & S. M. Co., 29 M 428, 
453, 75 P 89; State ex rel. Rocky etc. Tel- 
Co. v. Mayor of Red Lodge, 30 M 3388, 
340, 76 P 758. 


If any railroad, telegraph, telephone, express or other corpora- 


tion or company organized under any of the laws of this state, shall consoli- 
date, by sale or otherwise, with any railroad, telegraph, telephone, express, 
or other corporation, organized under any of the laws of any other state or 
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territory of the United States, the same shall not thereby become a foreign 
corporation, but the courts of this state shall retain jurisdiction over that 
part of the corporate property within the limits of the state, in all matters 
that may arise as if said consolidation had not taken place. 


Operation and Effect 
This section does not prohibit consoli- 


to deprive the state courts of jurisdiction. 
MacGinnis v. Boston & M. C. C. & S. M. 
Co., 29 M 428, 461, 75 P 89. 


dations. Its prohibition extends only to 
any device by which an attempt is made 


See. 16. It shall be unlawful for any person, company or corporation to 
require of its servants or employees, as a condition of their employment or 
otherwise, any contract or agreement whereby such persons, company or cor- 
poration, shall be released or discharged from liability or responsibility on 
account of personal injuries received by such servants or employees while 
in the service of such person, company or corporation, by reason of negli- 
genee of such person, company or corporation, or the agents or employees 


thereof; and such contracts shall be absolutely null and void. 


Operation and Effect 

The defense of assumption of risk, 
which has for its basis the common-law 
principle expressed by the maxim, V0; 
lenti non fit injuria,’’ and does not rest 
in contract between the master and serv- 
ant, is not abrogated by this section of 
the constitution and code provisions pro- 
viding that a contract releasing an em- 
ployer from liability for his negligence is 
void. Osterholm v. Boston ete. Min. Co., 
40 M 508, 523, 107 P 499. 


Held, that section 16, article XV, of the 
constitution, making it unlawful for an 
employer to require his employee, as a 
condition of his employment, to execute an 


See. 17. 


agreement releasing the employer from lia- 
bility on account of personal injuries sus- 
tained by the employee while in the service 
of the employer, has reference only to 
agreements covering injuries thereafter 
likely to’occur and does not prohibit such 
a contract for injuries received by the em- 
ployee prior to its making or his application 
for re-employment. Carlson yv. Northern 
Pac. Ry. Co., 82 M 559, 567, 268 P 549. 


References 

Cited or applied in Schmidt v. Montana 
Cent. Ry. Co., 15 M 106, 38 P 226; Cris- 
well v. Montana Central Ry. Co., 18 M 
167, 171, 44 P 525. 


The legislative assembly shall not pass any law permitting the 


leasing or alienation of any franchise so as to release or relieve the franchise 
or property held thereunder from any of the liabilities of the lessor or grantor, 
or lessee or grantee, contracted or incurred in the operation, use or enjoy- 


ment of such franchise, or any of its privileges. 


Operation and Effect 

The execution of a mortgage by a street- 
railway corporation in due course of busi- 
ness, while the company was solvent, did 
not constitute a violation of this section, 


insolvency of the corporation might op- 
erate to prevent the payment of a judg- 
ment for injuries subsequently recovered. 
Central Trust Co. v. Warren, 121 F. 323, 
326, 58 C. C. A. 289. 


though such mortgage on the subsequent 


Sec. 18. The term ‘‘corporation,’’ as used in this article, shall be held 
and construed to include all associations and joint stock companies, having 
or exercising any of the powers or privileges of corporations not possessed 
by individuals or partnerships; and all corporations shall have the right to 
sue, and shall be subject to be sued in all courts in like cases as natural per- 
sons, subject to such regulations and conditions as may be prescribed by law. 


References 
State v. District Court et al., 
Ry. Co., 78 M 40, 438, 252 P 313. 


Sec. 19. Dues from private corporations shall be secured by such means 
as may be prescribed by law. 


75 M 567, 579, 244 P 489; Pue v. Northern Pacific 
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See. 20. No incorporation, stock company, person or association of per- 
sons in the state of Montana, shall directly, or indirectly, combine or form 
wiat 1s known as a trust, or anak any contract with any person, or persons, 
corporation, or stock company, foreign or domestic, through their stockhold- 
ers, trustees, or in any manner whatever, for the purpose of fixing the price, 
or regulating the production of any article of commerce, or of the product 
of the soil, for consumption by the people. The legislative assembly shall 
pass laws for the enforcement thereof by adequate penalties to the extent, if 
necessary for that purpose, of the forfeiture of their property and fran- 
enises, or in case of foreign corporations, prohibiting them from carrying on 


business in the state. 


Operation and Effect 

In order to subject offenders to the 
severe penalties which the legislature 
might impose in enacting laws in pursu- 
ance of this section, there must be shown 
a specific intent to do the prohibited act, 
or that the association or combination ne- 
cessarily tends to accomplish the same re- 
sult. MacGinnis v. Boston & M. C. C. & 
S. M. Co., 29 M 428, 454, 75 P 89. 

Id. In eases involving the above pro- 
vision, the nature of the arrangement or 
combination is a question of fact, to be 
determined by the court from the evidence 
before it, or from the vice inherent in the 
contract of combination itself. 


Section 321 of the penal code of 1895, 


prohibiting the formation of combinations 
or trusts for the purpose of fixing the 
price or regulating the production of ar- 
ticles of commerce, and section 325 of the 
same code, to the effect that such prohi- 
bition shall not apply to persons engaged 
in agriculture and horticulture, are de- 
pendent upon each other and void. These 
provisions are the result of an effort to 
carry out the above mandate of the con- 
stitution. State v. Cudahy Packing Co., 
ooeM 179,183; 82°P 833, 

Held, that the public utilities act em- 
powering the commission thereby created, 
among other things, to fix not only maxi- 


mum but also minimum or precise rates, 
does not prevent competition or offend 
against the provisions of section 20, article 
XV, of the constitution, prohibiting every 
form of combination or contract for the 
purpose of fixing the price of any article 
of commerce for consumption by the people, 
the purpose of the act being to determine 
a price which shall be just and reasonable 
to all concerned, while the purpose of the 
constitutional provision is to prohibit com- 
binations or contracts having for their ob- 
ject a taking advantage of the public in 
an unlawful way. Great Northern U. Co. 
v. Public Ser. Com., 88 M 180, 219 et seq., 
293 P 294. 

Plaintiffs in an action seeking the for- 
feiture of an oil and gas lease, on the 
ground, among others, that the lessce failed 
to fulfill the provision of the lease making 
it its duty to market the gas found, could 
properly urge that a contract entered into 
by the lessee with a natural gas company 
under which the former bound itself not 
to sell gas to others within a certain mar- 
ket, was invalid as creating a monopoly 
contrary to the provisions of. this consti- 
tutional section, and sections 7559 and 
10901, R. C. M., 1921. Stranahan v. Inde- 
pendent Nat. Gas Co., 98 M 597, 609, 41 
P 2d 39. 


ARTICLE XVI 


COUNTIES 
Section 1. 


MUNICIPAL CORPORATIONS AND OFFICES 
The several counties of the territory of Montana, as they shall 


exist at the time of the admission of the state into the Union, are hereby 
declared to be the counties of the state until otherwise established or changed 


by law. 


Operation and Effect 

This article of the constitution deals 
with municipal corporations, but has spe- 
cial reference to counties. It does not 
refer to cities or towns, nor does it con- 
tain any provisions applicable to them, 
except that by implication, under section 
6 thereof, the legislature is empowered, 
within the restriction therein stated as to 
the length of the term, to provide for the 
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election or appointment of such officers 
to administer the government of cities and 
towns as circumstances may require. State 
ex rel. City of Butte v. Weston, 29 M 
125, 128, 74 P 415. 

Act Mont. 1913, c. 60, excluding from 
Gallatin county land included in Yellow- 
stone park by act March 1, 1872, Nos. 1, 
2 (16 USCA Nos. 21, 22), without includ- 
ing it in other counties, boundaries of which 
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along them from both counties. Yellow- 
stone Park Transp. Co. v. Gallatin County, 
27 F 2d 410. 

References 


were likewise redefined thereby, held in- 
valid so far as contravening const. Mont. 
art. 16, Nos. 1, 38, which authorize leg- 
islature only to settle disputes concerning, 

or to change, common county boundaries, Cited or applied in State ex rel. Sackett. 
not to destroy them by excluding lands  v. Thomas, 25 M 226, 240, 64 P 503. 

See. 2. The legislative assembly shall have no power to remove the county 
seat of any county, but the same shall be provided for by general law; and no 
county seat shall be removed unless a majority of the qualified electors of 
the county, at a general election on a proposition to remove the county seat, 
shall vote therefor; but no such proposition shall be. submitted oftener than 
once in four years. 


Operation and Effect 

The provision of this section, denying 
power to the legislature to remove a county 
seat, in so far as it relates to the vote 
required, is a prohibition and is self- 
executing. State ex rel. Stringfellow v. 
Board of Commrs., 42 M 62, 75, 111 P 144. 

Conceding that the selection or removal 157 P 185. 


See. 38. In all cases of the establishment of a new county it shall be held 
to pay its ratable proportion of all then existing habilities of the county or 
counties from which it is formed, less the ratable proportion of the value of 
the county buildings and property of the county or counties from which it 
is formed; provided, that nothing in this section shall prevent the re-adjust- 


of a county seat is a political function, the 
constitution, as well as the legislation upon 
the subject, confides that function, not 
to judges of election or the canvassers of 
the returns, but to a certain proportion of 
the qualified electors of the county affected. 
Poe v. Sheridan County, 52 M 279, 288, 


ment of county lines between existing counties. 


Operation and Effect 

A new county is liable to the counties 
from which its territory was taken for 
interest upon its ratable proportion of 
the debt of each county until warrants 
were issued in payment therefor. Holliday 
v. Sweet Grass County, 19 M 364, 48 P 553. 

The constitution recognizes the power 
of the legislature to create new counties, 
to change those already established, and 
to alter their boundaries. State ex rel. 
Sackett v. Thomas, 25 M 226, 240, 64 P 
503, State ex rel. Geiger v. Long, 43 M 
401, 409, 117 P 104. 

Act Mont. 1913, c. 60, excluding from 
Gallatin county land included in Yellow- 
stone park by act March 1, 1872, Nos. 1, 
2 (16 USCA, Nos. 21, 22), without in- 
cluding it in other counties, boundaries of 
which were likewise redefined thereby, held 
invalid so far as contravening const. Mont. 
art. 16, Nos. 1, 3, which authorize legis- 
lature only to settle disputes concerning, 
or to change common county boundaries, 
not to destroy them by excluding lands 
along them from both counties. Yellow- 
stone Park Transp. Co. v. Gallatin County, 
27 F 2d 410. 


Property of the County 
‘*Property of the county,’’ within the 


meaning of section 3, article XVI, consti- 
tution, under which, when a new county is 
created, the net indebtedness of the old 
county, its ratable proportion of which the 
new one must pay, is to be determined by 
deducting from its total indebtedness the 
value of all property of the old county, 
held to mean such property as a county 
holds and can sell. State v. Poland et al., 
61 M 600, 602, 604, 203 P 352. 


Since a completed. and used bridge be- 
longs to the state and therefore is not 
‘“property of the county’’ within the 
meaning of section 3, article XVI, con- 
stitution, prescribing the method by which, 
in the creation of a new county out of an 
old one, the proportion of the net indebted- 
ness of the old county chargeable to 
the new one shall be ascertained, the legis- 
lature was without power to authorize the 
commissioners appointed to adjust the in- 
debtedness between a new and an old 
county (as it did by the enactment of sec- 
tion 7, chapter 139, laws of 1915), to take 
into consideration steel bridges constructed 
and in use for a period of less than ten 
years, in determining the value of county 


property. State ex rel. Missoula Co. v. 
Brown et al., 73 M 371, 374 et seq., 236 
P 548. 


Sec. 4. In each county there shall be elected three county commissioners, 


whose term of office shall be six years; provided that each county in the state 
of Montana shall be divided into three commissioner districts, to be desig- 
nated as commissioner districts, numbers one, two and three, respectively. 
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The board of county commissioners shall in every county in the state of 
Montana, at their regular session, on the first Monday in May, 1929, or as soon 
thereafter as convenient or possible, not exceeding sixty days thereafter, 
meet and by and under the direction of the district court Judge or judges of 
said county, divide their respective counties into three commissioner districts. 
as compact and equal in population and area as possible, and number them 
respectively, one, two and three, and when such division has been made, 
there shall be filed in the office of the county clerk and recorder of such 
county, a certificate designating the metes and bounds of the boundary lines 
and Jimits of each of said commissioners districts, which certificate shall be 
signed by said judge or judges; provided, also that at the first regular ses- 
sion of any newly organized and created county, the said board of county 
commissioners, by and under the direction of the district court judge or 
judges of said county, shall divide such new county into commissioner dis- 
tricts as herein provided. 


Upon such division, the board of county commissioners shall assign its 
members to such districts in the following manner ; each member of the said 
board then in service shall be assigned to the district in which he is residing 
or the nearest thereto; the senior member of the board in service to be as- 
signed to the commissioner district No. 1, the next member in seniority to be 
assigned to commissioner district No. 2, and the junior member of the board 
to be assigned to commissioner district No. 3; provided, that at the first gen- 
eral election of any newly created and organized county, the commissioner for 
district No. 1, shall be elected for two years, for No. 2, for four years, and 
for No. 3, for six years, and biennially thereafter there shall be one com- 
missioner elected to take the place of the retiring commissioner, who shall 
hold his office for six years. 


+ That the board of county commissioners by and under the direction of 
the district court judge or judges of said county, for the purpose of equaliz- 
ing in population and area such commissioner districts, may change the 
boundaries of any or all of the commissioner districts in their respective 
county, by filing in the office of the county clerk and recorder of such coun- 
ty, a certificate signed by said judge or judges designating by metes and 
bounds the boundary lines of each of said commissioner districts as changed, 
and such change in any or all the districts in such county, shall become effee- 
tive from and after filing of such certificate; provided, however, that the 
boundaries of no commissioner district shall at any time be changed in such 
a manner as to affect the term of office of any county commissioner who has 
been elected, and whose term of office has not expired; and provided, further, 
that no change in the boundaries of any commissioner district shall be made 
within six months next preceding a general election. 


At the general election to be held in 1930, and thereafter at each general 
election, the member or members of the board to be elected, shall be selected 
from the residents and electors of the district or districts in which the vac- 
ancy occurs, but the election of such member or members of the board shall 
be submitted to the entire electorate of the county, provided, however, that 
no one shall be elected as a member of said board, who has not resided in said 
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district for at least two years next preceding the time when he shall become 


a candidate for said office. 


When a vacancy oceurs in the board of county commissioners the judge 
or judges of the judicial district in which the vacancy occurs, shall appoint 
someone residing in such commissioner district where the vacancy occurs, to 
fill the office until the next general election when a commissioner shall be 


elected to fill the unexpired term. 


NOTE.—Section 4 of article XVI, is 
given as amended by act approved March 
7, 1927 (chapter 72, laws of 1927); adopt- 
ed at the general election of November 6, 
1928; effective under governor’s procla- 
mation December 8, 1928. The original 
constitutional provision was before amend- 
ed. See seventh session, page 208, as later 
approved by the people. 


Constitutionality 


This amendment does not violate sec- 
tion 31, article V, or section 9, article 
XIX, of the constitution. State ex rel. 
Teague v. Board of Commrs., 34 M 426, 
430, 87 P 450. 


Operation and Effect 


In an act creating a new county, the 
legislative assembly may provisionally ap- 
point the officers thereof, including the 
county commissioners, who are entitled to 
serve for the full constitutional term, which 
begins at the first general election suc- 
ceeding the creation of the county, and is 
not computed quadrennially from the 
adoption of the constitution in 1889. State 
v. Mayhew, 21 M 93, 52 P 981. 


The power to fill a vacancy in the office 
of county commissioner is conferred by 
this section upon the district judge of the 
district in which the vacancy occurs and 
the provisions of the statute enacted in 
pursuance thereof. Although it is vested 
in a judicial officer, it is not a prerequisite 
to its exercise that it be invoked by an 
application in the form of a complaint or 
petition, nor is the validity of its exercise 
in a given case made dependent in any 
measure upon facts judicially ascertained 
to exist. The appointing officer pronounces 
no decree, nor does he adjudicate any right. 
His action is the result of an opinion based 
upon personal knowledge of the existence 
of the vacancy, or information derived from 
any source which he deems reliable. State 
ex rel. Dowen v. District Court, 50 M 249, 
251, 146 P 467. 


Held, that while the people in amending 
section 4, article XVI, of the constitution, 
extending the terms of office of county 
commissioners to six years and providing 
that beginning with 1906 one commissioner 
should be elected at each general election 
for six years, thus always maintaining a 
board two of whom should at all times 
be experienced men, did not declare that 
the plan so established should apply in the 


216 


creation of new counties, it was their clear 
intention that it should apply and be made 
effectual in new counties at as early a 
time as possible. State ex rel. Foot v. 
Rogge et al., 80 M1, 7 et seq., 257 P 1029. 


Id. Held, that though the legislature 
in the new counties act (sec. 4395, R. C. 
M.) did not declare that where all the 
members of the board of county commis- 
sioners must be elected at the creation of 
a new county, none holding over as mem- 
bers of the board of the parent county 
because of their residence in the proposed 
new county, they shall be elected for 
terms of two, four and six years to com- 
port with the intention of the people in 
amending section 4, article XVI, of the 
constitution, it did declare that they 
should hold office until the time provided 
by general law for the election of such 
officers and not until the next general 
election, and thereby intended that when 
under the general law a term should not 
expire with the general election, the com- 
missioner elected should hold over such 
general election. ; 


Id. The board of county commissioners 
of an old county out of which a new one 
was to be created by resolution ealled for 
a special election to be held on general 
election day in November, 1924, and de- 
clared that county commissioners should 
be elected for terms of two, four, and six 
years, pursuant to the intent of amended 
section 4, article XVI, of the constitution. 
While in 1926, the call for a primary elec- 
tion included only one county commisioner, 
three were placed on the ballot for terms of 
two, four and six years and the success- 
ful candidates received certificates of elec- 
tion. In quo warranto proceedings held 
that the election of the commissioners at 
the special election for two, four and six 
years was valid; that at the election held 
in 1926 only one commissioner was to be 
elected, to-wit, a successor to the one pre- 
viously elected for two years, such suc- — 
cessor being elected for a six-year term; 
that the election of the other two was in- 
valid, and that the board as properly con- 
stituted consisted of the two hold-overs 
and the newly elected commissioner. 


References 

Cited or applied in State ex rel. Cheno- 
weth v. Acton, 31 M 37, 42, 77 P 299; 
Missouri River Power Co. v. Steele, 32 M 
433, 438, 80 P 1093; State ex rel. Quintin 
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v. Edwards, 38 M 250, 264, 99 P 940; 
State ex rel. McGowan, v. Sedgwick, 46 M 
187, 189, 191, 127 P 94; State ex rel. Rowe 
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v. Kehoe, 49 M 582, 587, 144 P 162; Tax 
Commission Case, 68 M 450, 466, 219 P 
817. 


See. 5. There shall be elected in each county the following county of- 


ficers: 


One county clerk, who shall be clerk of the board of county commissioners 
and ex-officio recorder; one sheriff; one treasurer, who shall be collector of 
the taxes, provided, that no person shall hold the office of county treasurer 
for more than two (2) consecutive terms; one county superintendent of 
schools; one county surveyor; one assessor; one coroner; one public admin- 


istrator. 


Persons elected to the different offices named in this section shall 


hold their respective offices for the term of two (2) years, and until their 
successors are elected and qualified. Vacancies in all county, township and 
precinct offices, except that of county commissioners, shall be filled by ap- 
pointment by the board of county commissioners, and the appointee shall 
hold his office until the next general election; provided, however, that the 
board of county commissioners of any county may, in its discretion, consoli- 
date any two (2) or more of the within named offices and combine the pow- 
ers and duties of the said offices consolidated; however, the provisions hereof 
shall not be construed as allowing one (1) office incumbent to be entitled to 
the salaries and emoluments of two (2) or more offices; provided, further, 
that in consolidating county offices, the board of county commissioners shall, 
six (6) months prior to the general election held for the purpose of electing 
the aforesaid officers, make and enter an order, combining any two (2) or 
more of the within named offices, and shall cause the said order to be pub- 
lished in a newspaper, published and circulated generally in said county, for 
a period of six (6) weeks next following the date of entry of said order. 


NOTE.—This section of the constitu- 
‘tion is given as amended by chapter 80, 
laws of 1933, adopted by vote of the peo- 
ple on November 6, 1934, and became ef- 
fective by governor’s proclamation, Decem- 
ber 6, 1934. 

County Auditor 

The office of county auditor is not ex- 
pressly provided for in the constitution. 
State ex rel. McGinnis v. Dickinson, 26 
M 391, 392, 68 P 468. 

Judicial Officers Not Included Herein 

The offices of clerk of the district court, 
county attorney, and justice of the peace, 
being enumerated in the constitution as 
judicial offices, are to be excluded from 
the enumeration of the offices referred to 
in this section. It refers only to the offi- 
ces of sheriff, treasurer, county clerk, as- 
sessor, auditor, superintendent of common 
schools, county surveyor, coroner, and pub- 
lic administrator. State ex rel. Rowe v. 
Kehoe, 49 M 582, 586, 144 P 162. 


Laws Violating This Provision 

Section 1171 of the political code of 
1895, providing that in case of a tie vote 
for a county officer, except county commis- 
sioner, the county commissioners shall ap- 
point some eligible person to fill the office, 
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as in the case of other vacancies in such 
office, is invalid as to county superinten- 
dent of schools and other officers named in 
this section. State ex rel. Chenoweth v. 
Acton, 31 M 37, 40, 77 P 299. 

Under this section, declaring that the 
appointees to vacancies in county offices 
shall hold until the next general election, 
section 4454, which extends the tenure of 
such appointees ‘‘until the first Monday 
in January next after a general election,’’ 
is invalid. State ex rel. Rowe v. Kehoe, 
49 M 582, 589, 144 P 162. 


Terms of County Officers 

This section regulates the terms of all 
county officers. State ex rel. Jones v. 
Foster, 39 M 583, 590, 104 P 860. 

For the county officers mentioned in this 
section who have been elected to their po- 
sitions, it plainly contemplates a fixed 
term of two years, with a contingent occu- 
pancy until their successors are elected and 
qualified. State ex rel.’ Dunne y. Smith, 
53 M 341, 344, 163 P 784. 


Treasurer—Collection of Taxes 

Section 3940 of the political code of 
1895, providing that the county assessor 
must collect the taxes on all personal prop- 
erty, when, in his opinion, such taxes are 
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not a lien on real property sufficient to 
secure payment thereof, is unconstitu- 
tional and void; the legislature having no 
power to vest any person other than the 
treasurer with power to collect taxes. Mu- 
tual Life Ins. Co. v. Martien, 27 M 437, 
439, 71 P 470. See, also, Missouri River 
Power Co. v. Steele, 32 M 433, 437, 80 P 
1093; City of Butte v. Bennetts, 51 M 27, 
30, 149 P 92; Pohl v. Chicago, Milwaukee 
& St. Paul Ry. Co., 52 M 572, 577, 160 
P 515. 

The provisions of section 4867 et seq., 
of the political code of 1895, authorizing 
the collection of city taxes by the city 
treasurer, are not in violation of this sec- 
tion, when construed in connection with 
article XII, section 4, of the constitution. 
State ex rel. City of Butte v. Weston, 29 
M 125, 127, 74 P 415. 

Chapter 140, laws of 1927, making the 
operator of a mine or oil-well jointly lia- 
ble with the holder of a royalty interest 
for the payment of the tax assessed against 
the royalty and authorizing the operator to 
withhold from the proceeds of the royalty 
interest the amount of any tax thereon 
paid by him, held not open to the consti- 
tutional objection that the operator is thus 
made the collector of the tax on the roy- 
alty interest, contrary to the provision of 
section 5, article XVI, of the constitution, 
that the county treasurer shall be such 
collector, the method of thus collecting the 
tax by the operator at the source of the 
product being permissible as a certain and 
expeditious one calculated to prevent the 
possibility of any of it escaping taxation. 
Byrne v. Fulton. Oil Co., 85 M 329, 337, 
278 P 514. 

Vacancies 

The language contained in the last sen- 
tence of this section should be read in con- 
nection with the sentence occurring in sec- 
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tion 4 of this article, that ‘‘a vacancy | 
in the board of county commissioners shall 
be filled by appointment by the judge of 
the judicial district in which the vacancy 
occurs.’’ The meaning expressed is as 
follows: Vacancies in all county, town- 
ship, and precinct offices shall be filled 
by appointment, and the appointee shall 
hold his office until the next general elec- 
tion; vacancies in the office of county 
commissioner shall be filled by appoint- 
ment by the district judge of the district 
in which the vacancy occurs; and vacan- 
cies in all other offices shall be filled by 
appointment by the board of county com- 
missioners. State ex rel. McGowan v. 
Sedgwick, 46 M 187, 191, 127 P 94; State 
ex rel. Rowe v. Kehoe, 49 M 582, 587, 144 
iP LOns 

The vacancies in county offices referred 
to in the last clause of this section, the 
appointees to fill which shall hold until 
the next succeeding general election, are 
those occurring after the fixed term has 
commenced, but before a general election, 
and no appointment holds good beyond the 
next succeeding general election, whether 
the interval between it and the fixed term 
be great or small. State ex rel. Dunne v. 
Smith, 53 M 341, 344, 345, 163 P 784. 


References 

Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 413, 28 P 453; Meagher 
County Commissioners vy. Gardner, 18 M 
110, 44 P 407; State v. Mayhew, 21 M 93, 
52 P. 981; State ex rel. Donyes v. Board 
of Commrs. of Granite County, 23 M 250, 
252, 58 P 439; State ex rel. Quintin v. 
Edwards, 38 M 250, 264, 99 P 940; State 
ex rel. Corry v. Cooney et al., 70 M 355, 
364, 225 P 1007; Butte & Superior Min. 
Co. v. MeIntyre, 71 M 254, 259, 229 P 
730; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071. 


Sec. 6. The legislative assembly may provide for the election or appoint- 
ment of such other county, township, precinct and municipal officers as pub- 
lic convenience may require and their terms of office shall be as prescribed 
by law, not in any case to exceed two years, except as in this constitution 


otherwise provided. 


Auditor—Provision Authority for 

If authority be requisite for the crea- 
tion of the office of county auditor, it may 
be found in this section. State ex rel. Mc- 
Ginnis v. Dickinson, 26 M 391, 392, 68 P 
468. 

Drain Commissioner—Provision Authori- 
ty for 

In view of the provisions of this section, 
the legislative assembly had the authority, 
as expressed in the drainage district law 
of 1905, authorizing the commissioners of 
each county desiring to avail itself of the 
benefits of the act to appoint a drain com- 
missioner with certain powers, among which 
was his authority to fix assessments to be 
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paid by those directly benefited, by the con- 
struction of drains, to be collected through 
the agency of the regular county officers, 
to confer upon said commissioner the pow- 
ers specified in the act, since the legisla- 
ture could, for convenience in carrying out 
the object of the statute, create new agen- 
cies in. addition to availing itself of exist- 
ing ones. Billings Sugar Co. v. Fish, 40 
M 256, 280, 106 P 565. 


‘*‘Municipal Corporations’’ Does Not In- 
clude Counties 

That the framers of the constitution did 
not intend municipal corporations to in- 
clude counties is clear, for the two terms 
are used, as in this section, to distinguish 
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different organizations. Hersey v. Neilson, 
47 M 132, 141, 131 P 30. 


‘‘Municipal’’ Defined 

The word ‘‘municipal,’’ found in this 
section, is used in its restricted sense, mean- 
ing ‘‘city.’’? State ex rel. Quintin v. Ed- 
wards, 38 M 250, 269, 99 P 940. 


-**Municipal Officers’’ 

Strictly speaking, a policeman is not a 

‘‘municipal’’ officer—that is, a ‘‘city’?’ 
officer—as that term is used in this sec- 
tion; nor is such officer a mere servant 
or employee of the municipality. State 
ex rel. Quintin v. Edwards, 38 M 250, 267, 
268, 99 P 940. 

It cannot be said that a ‘‘patrolman’’ 
is a local municipal officer, in contra-dis- 
tinction from a ‘‘policeman,’’ and that as 
such he comes within the designation of 

‘municipal officers’’ as used in this sec- 
tion; the words are synonymous. State 
eX rel. Quintin v. Edwards, 40 M 287, 301, 
106 P 695. 

Since a policeman or police officer 
~ does not fall within the class designated as 
‘‘municipal officers’? in this section, the 
legislature did not transcend its power in 
providing that his term of office shall ex- 
tend during good behavior, or until he 
shall become incapacitated by age or dis- 
ease. State ex rel. Wynne v. Quinn, 40 M 
472, 475, 107 P 506. 


See. 7. 
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‘*Term’’ Defined 

The word ‘‘term’’ as used by section 6, 
article XVI, of the constitution, with re- 
ference to the election or appointment of 
municipal officers, and section 511, R. C. 
M., applies to the office and not to the 
person holding it. State ex rel. Morgan v. 
Knight, 76 M 71, 75, 245 P 267. 


Term of Office 

Under section 6, article XVI, of the 
constitution, the terms of office of munici- 
pal officers must not exceed two years. 
Under section 423, R. C. M., every officer 
must continue to discharge his duties, al- 
though his term has expired, until his suc- 
cessor has qualified. Held, that unless the 
term of office of such officers as fixed 
by statute is so plainly at odds with that 
prescribed by the constitutional provision 
above as to be wholly inconsistent with it, 
the statute should be upheld. State ex rel. 
Sandquist v. Rogers, 93 M 355, 362, 18 P 
2d 617. 


References 

Cited or applied in State ex rel. Bray 
v. Long, 21 M 26, 33, 52 P 645; Missouri 
River Power Co. v. Steele, 32 M 433, 438, 
80 P 1093; State ex rel. Bailey v. Ed- 
wards, 40 M 313, 317, 106 P 703; State 
ex rel. Corry v. Cooney et al., 70 M 355, 
362, 225 P 1007. 


The legislative assembly may, by general or special law, provide 


any plan, kind, manner or form of municipal government for counties, or 
counties and cities and towns, or cities and towns, and whenever deemed nec- 
essary or advisable, may abolish city or town government and unite, consoli- 
date or merge cities and towns and county under one municipal government, 
and any limitations in this constitution notwithstanding, may designate the 
name, fix and prescribe the number, designation, terms, qualifications, meth- 
od of appointment, election or removal of the officers thereof, define their 
duties and fix penalties for the violation thereof, and fix and define boun- 
daries of the territory so governed, and may provide for the discontinuance 
of such form of government when deemed advisable ; provided, however, that 
no form of government permitted in this section shall be adopted or discon- 
tinued until after it is submitted to the qualified electors in the territory 
affected and by them approved. 
NOTE.—Section 7 of article XVI was 


enacted as chapter 113, laws of 1921; sub- 
mitted and adopted at the general election 


nor as denying to a creditor of either the 
equal protection of the laws guaranteed by 
the fourteenth amendment to the federal 


of November 7, 1922, and became a law by 
virtue of governor’s proclamation, Decem- 
ber 14, 1922. 

Operation and Effect 

Chapter 160, laws of 1923, authorizing 
the consolidation of Silver Bow county and 
the city of Butte into one municipal cor- 
poration under section 7, article XVI, of 
the constitution, held not objectionable as 
depriving the people of that county and 
city of the power of local self-government, 


constitution. State ex rel. Corry v. Cooney 
et al., 70 M 355, 358 et seq., 225 P 1007. 


Id. Section 7, article XVI, of the con- 
stitution, provides that the legislature may 
‘‘by general or special’’ law provide for 
the consolidation of county and city gov- 
ernments. After the passage of a general 
law on the subject (chap. 121, laws of 
1923), the legislature passed a special act 
authorizing the consolidation of the county 
of Silver Bow and the cities and towns 
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therein located. Held, that the contention 
that the word ‘‘or’’ limits the power of 
the legislature to the adoption of either a 
general or a special law, and that having 
adopted the general act it was precluded 
from passing the special one cannot be sus- 
tained, but that in order to carry out the 
legislative intent the word ‘‘or’’ must be 
read “‘‘and,’’ it being apparent that the 
legislature in framing section 7 for sub- 
mission to the electors did not intend to 
impose a limitation upon its power against 
adopting both a general and a special law 
to carry out its provisions. 


Validity of This Provision 
Held, that section 7, article XVI, of the 


state constitution, authorizing the consoli-. 


dation of county and city governments, is 
not an attempted revision under section 
8 of article XIX, but is an amendment 
under section 9, thereof. State ex rel. 
Corry v. Cooney et al., 70 M 355, 358 et 
seq., 225 P 1007. 

Id. Amendment to article XVI, of the 
constitution, by adding thereto section 7, 


CONSTITUTION OF MONTANA 


providing for the consolidation of county 
and city governments, held not open to the 
objection that it violates section 26, ar- 
ticle V, of that instrument prohibiting the 
legislature from passing a local or special 
act regulating county affairs, creating of- 
fices or prescribing the powers and duties 
of officers in counties and cities, or of sec- 
tion 31 thereof prohibiting the extension of 
terms of public officers or the increasing 
or diminishing of their salaries. 

Id. The fact that counties, cities and 
towns may or may not avail themselves of 
the provisions of section 7, article XVI, 
supra, its provisions being permissive, is 
not. a proper objection to its validity. 

Id. The amendment to the constitution 
wrought by the addition of section 7, ar- 
ticle XVI, is not in contravention of secs. 
5 and 6, article VI thereof, respecting sen- 
atorial districts and representatives in the 
legislative assembly to which the county 
sought to bé consolidated with a city is 
entitled, nor of section 13 of article VITI, 
respecting judicial districts. 


ARTICLE XVII 


PUBLIC LANDS 

Section 1. All lands of the state that have been, or that may hereafter 
be granted to the state by congress, and all lands acquired by gift or grant 
or devise, from any person or corporation, shall be public lands of the 
state, and shall be held in trust for the people, to be disposed of as here- 
aiter provided, for the respective purposes for which they have been or 
may be granted, donated or devised; and none of such land, nor any estate 
or interest therein, shall ever be disposed of except in pursuance of gen- 
eral laws. providing for such disposition, nor unless the full market value of 
the estate or interest disposed of, to be ascertained in such manner as may 
be provided by law, be paid or safely secured to the state; nor shall any 
lands which the state holds by grant from the United States (in any case 
in which the manner of disposal and minimum price are so prescribed) be 
disposed of, except in the manner and for at least the price prescribed in 
the grant thereof, without the consent of the United States. Said lands shall 
be classified by the board of land commissioners, as follows: First, lands 
which are valuable only for grazing purposes. Second, those which are prin- 
eipally valuable for the timber that is on them. Third, agricultural lands. 
Fourth, iands within the limits of any town or city or within three miles of 
such limits; provided, that any of said lands may be re-classified whenever, 
by reason of increased facilities for irrigation or otherwise, they shall be sub- 
ject 1o different classification. 


Lands Governed by This Provision Leasing of Land Constitutes Disposal of 


The provisions of this article relate to 
such lands as the state has acquired or 
may acquire after the same are selected 
under the laws provided for that purpose, 
and are not applicable to lands granted 
to the state under the act of congress, 
approved August 18, 1894. State ex rel. 
Koch v. Wright, 17 M 77, 42 P 103. 
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Interest Therein 

An estate for years is an interest in land 
and the alienation of an interest by lease 
for a number of years is a disposal of 
such interest; hence the prohibition of this 
section of article XVII, constitution, that 
none of the state lands ‘‘nor any estate 
or interest therein’’ shall be disposed of 
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unless the full market value thereof be 
paid, applies to the leasing of state grazing 
lands. 
305 et seq., 23 P 2d 261. 

‘*Market Value’’ 

The ‘‘market value’’ of a thing is its 
fair value as between one desiring to pur- 
chase and another desiring to sell; it and 
the term ‘‘value’’ are often used inter- 
changeably, and as being the equivalent 
of ‘‘actual value’’; therefore the provision 
of section 1, article XVII, of the constitu- 
tion that state lands shall not be disposed 
of except for their full ‘‘market value’’ 
means their actual value. Rider v. Cooney 
et al., 94 M 295, 305 et seq., 23 P 2d 261. 

Id. As against the contention that the 
function is an executive and not a legis- 
lative one, held, that the legislature may 
by regulation and restriction declare the 
policy pursued in determining the market 
value of leases of state lands, and any 
policy which correctly determines such 
value is within the constitutional provision. 


Operation and Effect 

Neither this provision nor that con- 
tained in section 2 of article XI, deals 
with the subject of the capacity of the 
state to acquire property. Both are limi- 
tations upon the power of disposal by the 
legislature. They also embody an express 
injunction upon the legislature that the 
property with which they deal must be de- 
voted exclusively to the purposes for which 
it has been or may be acquired. In re 
Beck’s Estate, 44 M 561, 576, 121 P 784. 


Sale or Leasing of Public Lands 

Public lands granted to the state by the 
United States are subject to public sale, 
and it was so intended by congress and 
the framers of the state constitution, for 
the enhancement and enlargement of in- 
ternal improvements and swelling the com- 
mon school fund. State ex rel. Galen v. 
District Court, 42 M 105, 113, 112 P 706. 

State lands are divided into four classes, 
of which class 4 comprises ‘‘lands within 
the limits of any town or city, or within 
three miles of such limits.’’ While lands 
of the first and third class may be sold 
or leased, the board is commanded to sell 
lands of the fourth class, and nothing is 
said about leasing them. If, however, au- 
thority to lease such lands be held to be 
derived from the enabling act, the utmost 


see. 2. 


Rider v. Cooney et al., 94 M 295, ° 
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that can be said is that permission was 
given the state to lease without requiring 
it to do so. State ex rel. Gibson v. Stew- 
art, 50 M 404, 406, 147 P 276. . 

The provisions of section 7 of ordinance 
No. 1, with relation to grants of land 
made by the United States to the state; 
of section 1, article XVII, of the consti- 
tution, providing the manner of disposal 
of such land, and of sections 2 and 12, 
article XI, providing that the school fund 
derived from the proceeds of such land 
shall be guaranteed against loss or diver- 
sion, are limitations upon the power of dis- 
posal of school land by the legislature. 
Newton v. Weiler, 87 M 164, 171 et seq., 
286 P 133; Rider v. Cooney et al., 94 M 
295, 305 et seq., 23 P 2d 261. 


Three-Mile Limit for Sale of Lands in 
Towns—How Measured 

The three-mile distance from the limits 
of towns within which school lands cannot 
be sold, under the inhibition of this sec- 
tion, must be measured from the nearest 
point upon the town-site plat. Davis v. 
Stewart, 54 M 429, 437, 171 P 281. 


‘*Town’’ Defined 

The word ‘‘town,’’ within the meaning 
of this section, is an aggregation of inhabi- * 
tants and houses used for various purposes 
so close to one another that the inhabitants 
may be said to dwell together, upon a reg- 
ularly platted town site, whether incor- 
porated or not. Davis v. Stewart, 54 M 
429, 433, 171 P 281. 

Id. This section must be construed in 
the light of conditions prevailing at the 
time of its enactment in 1889, and after 
observing the language used by the fram- 
ers of the constitution, the subject-matter 
under consideration, and the object to be 
attained, all of which justify the conclu- 
sion that the framers of the instrument 
did not intend ‘‘incorporated’’ towns 
when they used the word ‘‘town’’ without 
prefix in this section, but that undeniably 
they intended towns as popularly con- 
templated, and had in mind the then ex- 
isting statutes covering the location of 
‘“town sites’? when they used the word 
(limite, 7? 

References 

Cited or applied in State ex rel. Lyman 
Vs, otewart, oo DM 1,07, 190. P £29. 


The lands of the first of said classes may be sold or leased, under 


such rules and regulations as may be prescribed by law. The lands of the 
second class may be sold, or the timber thereon may be sold, under such rules 
and regulations as may be prescribed by law. The agricultural lands may be 
either sold or leased, under such rules and regulations as may be prescribed 
by law. The lands of the fourth class shall be sold in alternate lots of not 
more than five acres each, and not more than one-half of any one tract of 
such lands shall be sold prior to the year one thousand nine hundred and 


ten (1910). 


221 


XVII, 2, 3; XVIII, 1-5 CONSTITUTION OF MONTANA 


ex rel. Gibson v. Stewart, 50 M 404, 405, 
147 P 276; Davis v. Stewart, 54 M_ 429, 
432, 171 P 429. 


References 
Cited or applied in State ex rel. Koch 
v. Barret, 26 M 62, 65, 66 P 504; State 
Sec. 38. All other public lands may be disposed of in such manner as may 
be provided by law. 


ARTICLE XVIII 
LABOR 
Section 1. The legislative assembly may provide for a bureau of agri- 
eulture, jabor and industry, to be located at the capital and be under the 
control of 2 commissioner appointed by the governor subject to the confirma- 
tion of the senate. The commissioner shall hold his. office for four years, and 
until his suecessor is appointed and qualified; his compensation shall be as 


provided by law. 


Operation and Effect 

In answer to the contention that for 
more than forty years the custom has pre- 
vailed in the state that when the term of 
office of an appointed state officer, whose 
appointment required confirmation by the 
senate, expires during the recess of the 
senate, the governor appoints a successor 
who immediately enters upon his duties 
without awaiting confirmation, held that 
both the constitution (this section) and the 
act creating the department of agriculture, 
labor and industry, providing that the 
commissioner of the department shall be 
appointed subject to, or by and with, the 
consent of the senate, and that the officer 
shall hold his office for four years and 
until his successor is appointed and has 
qualified, are controlling over such custom, 
and that the incumbent has a right to hold 
over until his successor had been so con- 
firmed and had qualified. State ex rel. 
Nagle v. Stafford et al., 97 M 275, 278 
et seq., 34 P 2d 372. 

Id. Held, that. in effect, there is no 
difference between the general provision 


ec ua 


of the constitution (see. 7, art. VII), that 
the governor shall nominate and ‘‘by and 
with the- consent of the senate’’ ap- 
point all constitutional appointive officers, 
the provision authorizing the creation of 
the department of agriculture, labor and 
industry (this section) declaring that a 
commissioner shall be appointed by the 
governor ‘‘subject to the confirmation of 
the senate,’’ and the provision of the act 
creating the department (sec. 3555), and 
that the commissioner shall ‘‘be appointed 
by the governor, by and with the consent 
of the senate’’; but that, if there be a 
difference, the constitution must prevail 
over the declaration of the legislature, and, 
as between the two constitutional provi- 
sions, the special (this section) controls 
the general one (sec. 7, art. VIT). 


References 

Cited or applied in Lloyd v. Silver Bow 
County, 11 M 408, 415, 28 P 453; State 
ex rel. Quintin v. Edwards, 38 M 250, 264, 
99 P 940. 


It shall be unlawful for the warden or other officer of any state 


penitentiary or reformatory institution in the state of Montana, or for any 
state officer to let by contract to any person or persons or corporation the 
labor of any convict confined within said institutions. 


NEC oo, 
(16) 


e/ 


It shall be unlawful to employ children under the age of sixteen 
years of age in underground mines. 


Sec. 4. A period of eight hours shall constitute a day’s work on all works 
or undertakings earried on or aided by any municipal, county or state govern- 
ment, anc on all contracts let by them, and in mills and smelters for the 
treatment of ores, and in underground mines. 


see. 5. 


The legislature by appropriate legislation shall provide for the 


enforcement of the provisions of this article. 


NOTE.—Sections three (3), four (4) 
and five (5), of this article, are given as 
added by act approved March 3, 1903 (ch. 


2 


49, L. 1903), declared to be in foree by 
proclamation by the governor December 8, 
1904. 
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ARTICLE XIX 
MISCELLANEOUS SUBJECTS AND FUTURE AMENDMENTS 

Section 1. Members of the legislative assembly and all officers, execu- 
tive, ministerial or judicial, shall, before they enter upon the duties of their 
respective offices, take and subscribe the following oath or affirmation, to- 
wit: ‘‘I do solemnly swear (or affirm) that I will support, protect and defend 
the constitution of the United States, and the constitution of the state of Mon- 
tana, and that I will discharge the duties of my office with fidelity ; and that 
tl have not paid, or contributed, or promised to pay or contribute, either di- 
reetly or indirectly, any money or other valuable thing to procure my nomina- 
tion or election (or appointment) except for necessary and proper expenses 
expresslv authorized by law; that I have not knowingly violated any election 
law of this state, or procured it to be done by others in my behalf; that I will 
not knowingly receive, directly, or indirectly, any money or other valuable 
thing for the performance or non-performance of any act or duty pertaining 
10 wy office other than the compensation allowed by law, so help me God.’’ 
And no other oath, declaration or test shall be required as a qualification for 
any office or trust. 


Operation and Effect 

Before entering upon his duties an alder- 
man must swear that he will not knowingly 
receive, directly or indirectly, any money 
or other valuable think for the performance 
or non-performance of any act or duty per- 
taining to his office other than the com- 
pensation allowed by law. State ex rel. 
Ryan v. Board of Aldermen, 45 M 188, 
193, 122. P 569; 


The provision of this section, requiring 
every public officer within the state to 
take the oath therein prescribed, is self- 
executing. State ex rel. Scollard v. Board 
of Examiners, 52 M 91, 96, 156 P 124. 


see. 2. 


Section 1, of article XIX, of the consti- 
tution, requiring every public officer to 
take the official oath therein prescribed 
is self-executing, mandatory and conclusive 
upon the fegislature; but it not being pro- 
hibited from requiring the filing of the 
oath, it could, as it did by section 482, 
R. C. M., prescribe that such oath should 
be filed, without thereby rendering the 
section unconstitutional. State ex rel. Wal- 
lace v. Callow, 78 M 308, 318, 254 P 187. 

References 

State ex rel. Barney v. Hawkins et al., 
79 M 506, 518, 257 P 411. 


The legislative assembly shall have no power to authorize lot- 


teries, or gift enterprises for any purpose, and shall pass laws to prohibit 
the sale of lottery or gift enterprise tickets in this state. 


See. 3. The legislative assembly shall enact suitable laws to prevent the 
destruction by fire from any cause of the grasses and forests upon lands of 
the state or upon lands of the public domain the control of which may be 


conferred by congress upon this state, and to otherwise protect the same. 


See. 4. The legislative assembly shall enact liberal homestead and exemp- 


tion laws. 


Construction of Laws Enacted Under 
this Provision 

The laws enacted under this section must 
receive a liberal construction in favor of 
the debtor. Ferguson v. Speith, 13 M 
487, 496, 34 P 1020; Dayton v. Ewart, 
28 M 153, 155, 72 P 420. 


Sections 9427 and 9428, relating to ex- 
empt property of debtors, were enacted in 
obedience to the injunction contained in 
this section of the constitution, and must 
be liberally construed. Mennell v. Wells, 
51 M 141, 146, 149 P 954. 
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Exemption statutes have a humanitarian 
purpose and their provisions must be lib- 
erally construed. Esterly v. Broadway 
Garage Co. et al., 87 M 64, 71, 285 P 172; 
Oregon Mtg. Co., Ltd., v. Dunbar et al., 
87 M 603, 606, 289 P 559; De Fontenay v. 
Childs, 93 M 480, 485, 19 P 2d 650. 

Exemption—Mode, Amount and Char- 
acter of, Left to Legislature 

The mode of obtaining the exemption, 
and the amount and character of it, are 
left for the legislature to provide. Yerrick 
v. Higgins, 22 M 502, 509, 57 P 95. 
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References 
McCarthy v. Kelley et al., 63 M 233, 235, 206 P 782; Wall v. Duggan et al., 76 M 
239, 245, 245 P 953. ; 


See. 5. No perpetuities shall be allowed, except for charitable purposes. 


Sec. 6. All county officers shall keep their offices at the county seats of 
their respective counties. 

References 

Referred to in State ex rel. Geiger v. Long, 43 M 401, 414, 117 P 104. 

See. 7. In the disposition of the public lands granted by the United 
States to this state, preference shall always be given to actual settlers thereon, 
and the legislative assembly shall provide by law for carrying this section 
into effect. 


Sec. 8. The legislative assembly may at any time, by a vote of two- 
thirds of the members elected to each house, submit to the electors of the 
state the question whether there shall be a convention to revise, alter, or 
amend this constitution; and if a majority-of those voting on the question 
shall declare in favor of such convention, the legislative assembly shall at 
its next session provide for the calling thereof. The number of members 
of the convention shall be the same as that of the house of representatives, 
and they shall be elected in the same ‘manner, at the same places, and in 
the same districts. The legislative assembly shall in the act calling the 
convention designate the day, hour and place of its meeting, fix the pay of 
its members and officers, and provide for the payment of the same, together 
with the necessary expenses of the convention. Before proceeding, the mem- 
bers shall take an oath to support the constitution of the United States and 
of the state of Montana, and to faithfully discharge their duties as members 
of the convention. The qualifications of members shall be the same as of 
the members of the senate, and vacancies occurring shall be filled in the man- 
ner provided for filling vacancies in the legislative assembly. Said conven- 
tion shall meet within three months after such election and prepare such re- 
visions, alterations or amendments to the constitution as may be deemed 
necessary, which shall be submitted to the electors for their ratification or 
rejection at an election appointed by the convention for that. purpose, not 
less than two nor more than six months after the adjournment thereof; and 
unless so submitted and approved by a majority of the electors voting at the 
election, no such revision, alteration or amendment shall take effect. 


Operation and Effect section 9, thereof. State ex rel. Corry v. 
Held, that section 7, article XVI, of the °Cooney et al., 70 M 355, 361, 225 P 1007. 
state constitution, authorizing the consoli- References 
dation of county and city governments, is Tax Commission Case, 68 M 450, 219 


not an attempted revision under section 8 pp 17. 
of article XIX, but is an amendment under 


Sec. 9. Amendments to this constitution may be proposed in either house 
of the legislative assembly, and if the same shall be voted for by two-thirds 
of the members elected to each house, such proposed amendments, together 
with the ayes and nays of each house thereon, shall be entered in full on 
their respective journals; and the secretary of state shall cause the said 
amendment or amendments to be published in full in at least one newspaper 
in each county (if such there be) for three months previous to the next gen- 
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eral election for members to the legislative assembly; and at said election 
the said amendment or amendments shall be submitted to the qualified elec- 
tors of the state for their approval or rejection and such as are approved by a 
majority of those voting thereon shall become part of the constitution. Should 
more amendments than one be submitted at the same election, they shall be so 
prepared and distinguished by numbers or otherwise that each can be voted 
upon separately; provided, however, that not more than three amendments 
to this constitution shall be submitted at the same election. 


‘*‘Amendment’’ and ‘‘Revision’’ Distin- 
guished 

Held, that section 7, article XVI, of the 
state constitution, authorizing the consoli- 
dation of county and city governments, is 
not an attempted revision under section 8 
of article XIX, but is an amendment un- 
der section 9 thereof. 
v. Cooney et al., 70 M 355, 361, 225 P 
1007. 


Amendments to be Separate and Hach 
Shall be Separately Voted Upon 

The amendment to section 4 of article 
XVI of the constitution, changing the term 
of county commissioners from four years to 
six years, extending the tenure of the then 
incumbents, and giving district judges pow- 
er to fill vacancies on the board, approved 
February 26, 1901, is not violative of this 
section, but must be considered as one 
scheme, with the single purpose of estab- 
lishing and maintaining in existence a 
board, two of whom at all times are ex- 
perienced men. State ex rel. Teague v. 
Board of Commrs., 34 M 426, 430, 87 P 
450. 

The fact that an amendment to the state 
constitution may be separated into two 
or more propositions is not alone decisive 
of its unconstitutionality under the clause 
‘of this section requiring unity of subject 
in the submission of an amendment; the 
rule being that if, in the light of common 
sense, the propositions have to do with 
different subjects so essentially unrelated 
that their association is artificial, they are 
not one, but if they may be logically 
viewed as parts or aspects of a single plan, 
the above contsitutional requirement is met 
in their submission as one amendment. 
State ex rel. Hay v. Alderson, 49 M 387, 
404, 142 P 210. 

Where an amendment to the constitution 
has but one object in view and relates to 
but a single plan or purpose, the fact that 
it may impinge upon or affect various of 
its provisions does not alone render it ob- 
jectionable to section 9 of article XIX, 
providing that where more than one amend- 
ment is submitted to the people at the 
same election they shall be separately voted 
upon. State ex rel. Corry v. Cooney et al., 
70 M 355, 361, 225 P 1007. 


Entering Upon Journal of Each House— 
Essential 
A proposed amendment to the constitu- 
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tion, which provided for calling in a dis- 
trict judge when a supreme court judge 
was disqualified, was void for failure to 
enter on the journals of both branches of 
the legislature a full copy of said amend- 
ment, before its submission to the people, 
as required by this section. Durfee v. Har- 
per, 22 M 354, 361, 56 P 582. 

Section 9, article XIX, of the constitu- 
tion provides inter alia that a proposed 
amendment thereto shall be entered in full 
on the journals of both houses. A _ bill 
proposing an amendment to section 15, 
article XII, creating the state board of 
equalization, was properly passed by both 
houses, but, while it was entered in full 
on the journal of the house, it was not so 
entered in the senate journal. The bill 
acted upon in both houses was in identic- 
ally the same language, identifying refer- 
ence to it having been made in the senate 
journal, and as passed was published by 
the secretary of state and ratified by the 
people. Held, that the course pursued, 
though not literal compliance with the con- 
stitutional provision, was in substantial 
compliance therewith, the object of the re- 
quirement—certainty as to the proposed 
amendment—having been clearly established 
by the journals. (Associate Justices Coo- 
per and Galen dissenting.) Tax Commis- 
sion Case, 68 M 450, 462 et seq., 219 P 817. 

Held, that the requirement of this sec- 
tion of the constitution, that ‘‘ proposed 
amendments (to the constitution), together 
with the ayes and nays of each house there- 
on, shall be entered in full on their respec- 
tive journals,’’ is mandatory. Tipton v. 
Mitchell, 97 M 420, 421, 35 P 2d 110. 


Proposal Fails if Question Raised Be- 
fore Election 

Unless the requirements of this section of 
the constitution, prescribing the steps to 
be taken by the legislative assembly in the 
submission of constitutional amendments, 
are followed without substantial deviation 
—nothing important being omitted—the 
proposal must fail if attack thereon be 
made before the election. Tipton v. Mit- 
chell, 97 M 420, 421, 35 P 2d 110. 


Publication of Proposed Amendments— 
Mandatory 

The provision of this section, requiring 
that the secretary of state shall publish 
a proposed constitutional amendment for 
three months prior to the next general 
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election, is not only mandatory by its ex- 
press terms, but is also mandatory by 
virtue of section 29 of the article III, 
ante, declaring that the provisions of 
this constitution are mandatory and pro- 
hibitory, unless by express words they are 
declared to be otherwise, and a non-com- 
pliance with such requirement for publica- 
tion renders the adoption of a proposed 
amendment nugatory. State ex rel. Woods 
v. Tooker, 15 M 8, 18, 37 P 839. See, also, 
State ex rel. Lloyd v. Rotwitt, 15 M 29, 
38, 37 P 845. 


Publication—Sufficiency of 

The provision of this section, requiring 
publication of a proposed constitutional 
amendment in full in at least one news- 
paper in each county for three months pre- 
vious to the next general election, was sat- 
isfied by publication in a weekly, or once 
a week in a daily or semiweekly paper, in 
the absence of a provision indicating the 
number of issues in which the proposed 
amendment must appear, or designating 
the character of the paper as monthly, 
weekly, or daily. State ex rel. Hay v. 
Alderson, 49 M 387, 409, 142 P 210. 

Purpose 

This section deals with but one subject 
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—amendments to the constitution. In its 
adoption it was not. the purpose of the 
people to render their fundamental law 
incapable of change, but, on the contrary, 
to provide a plain, simple, and easily ex- 
ecuted method of amendment. State ex 
rel. Hay v. Alderson, 49 M 387, 414, 142 
Palo; 


Quare—May Omission be Remedied at 
Subsequent Special Session 

Has either house of the legislative as- 
sembly, which at its last regular session 
passed an act calling for the submission 
_ of a constitutional amendment to a vote of 
the people, the power at a subsequent spe- 
cial session, called for other purposes, to 
amend its journal to remedy its failure to 
comply with section 9, article XIX, consti- 
tution (this section), requiring that the 
proposed amendment, with the vote there- 
on, be entered in full on its journal? Tip- 
ton v. Mitchell, 97 M 420, 421, 35 P 2d 
-110. 

References 

Cited or applied in State ex rel. Evans 
v. Stewart, 53 M 18, 32, 161 P 309; State 
ex rel. Jones v. Erickson, 75 M 429, 435 
et seq., 244 P 287. 


ARTICLE XX 


SCHEDULE 
That no inconvenience may arise by reason of changing from a territorial 
to a state form of government, it is declared as follows: 


Section 1. All laws enacted by the legislative assembly of the territory 
of Montana and in force at the time the state shall be admitted into the 
Union and not inconsistent with this constitution or the constitution or laws 
of the United States of America, shall be and remain in full force as the 
laws of the state until altered or repealed, or until they expire by their own 
limitation; provided, that whenever in said laws the words ‘‘territory,’’ 
‘“‘Montana territory’’ or ‘‘territory of Montana’’ occur, the words ‘‘state’’ 
or ‘‘state of Montana’’ shall be appropriately substituted and read there- 
for; and, provided further, that the duties which now by law devolve upon 
probate judges as jury commissioners and in relation to issuing marriage 
licenses and filing and recording marriage certificates, and the duties as 
ex-officio clerks of their own courts, shall until otherwise provided by law, 
_devolve upon and be performed by the clerks of district courts, in their re- 
spective counties; and provided further, that the duties of probate judges 
now imposed by law relative to town sites and to the approval of bonds of 
other county officers shall, until otherwise provided by law, be performed 
by the district judges in the several counties in their respective districts. 


Operation and Effect the union. This historic event operated 


The obligations of the territory have 
been assumed by the state, and the con- 
stitution in the most solemn manner pro- 
tects and enforces the rights of individuals, 
associations, and corporations which existed 
at the time the state was admitted into 


as a repeal or amendment of ‘‘all laws 
enacted by the legislative assembly of the 
territory of Montana and in force,’’ which 
were inconsistent with the constitution of 
the state. State ex rel. Journal Pub. Co. 
v. Kenney, 9 M 389, 395, 24 P 96. 
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Sections 324 and 325 of the probate prac- 
tice act of 1887, providing for appeals di- 
rectly to the supreme court, enacted prior 
to the adoption of the constitution, were 
in conflict with section 1869 of the revised 
statutes of the United States, defining the 
appellate jurisdiction of the supreme court 
of the territory, and limiting it to appeals 
in all cases from the final decisions of the 
district courts; and also with section 1932 
of the revised statutes of the United States, 
providing that in all cases an appeal may 
be taken from any order, judgment, or de- 
cree of the probate court to the district 
courts, and were therefore null and void 
in so far as they prescribed direct appeals 
to the supreme court; and, being null and 
void, did not, upon the adoption of the 
constitution, become laws of the state un- 
der this section. In re McFarland’s Estate, 
10 M 445, 447, 26 P 185. 


The part of section 6 of the criminal 
practice act of 1887, enacted by the legis- 
lative assembly of the territory, conferring 
upon the district and justices’ courts con- 
current jurisdiction in all misdemeanors, 
is invalid, and did not become a law of the 
state upon the adoption of the constitu- 
yee State v. Myers, 11 M 365, 368, 28 


The adoption of the laws of the territory 
did not fix the compensation of a sheriff 
elected before the adoption of the consti- 
tution, and deprived the first legislative 
assembly of the power to pass an act de- 
creasing the emoluments of his office. 
Lloyd v. Silver Bow County, 11 M 408, 
414, 28 P 453. 


Sections 1495 et seq., of the fifth divi- 
sion of the compiled statutes of 1887, 
granting to the owners of mining claims 
a right of way across the claims of others, 
and providing for the assessment of dam- 
ages by commissioners, were not abrogated 
by the constitution, but merely modified 
as to the method of determining the dam- 
ages, leaving the jurisdiction and _proce- 
dure in other respects unchanged. State 
ex rel. Coleman y. District Court, 14 M 
470, 479, 37. P <7. 


The rights of the individual citizen, 
acquired under the laws of the territory, 
are preserved and enforced just as effec- 
tively as if the constitution had not been 
adopted. Wastl v. Montana Union Ry. 
Co., 24 M 159, 170, 61 P 9. 


See. 2. 


ax ee 


At the time of the adoption of the con- 


stitution, substantially the same procedure 


which had been provided by the territorial 
legislature under the practice act was con- 
tinued in force; and this was re-enacted 
substantially in the codes of 1895. State 
ex rel. Whiteside v. District Court, 24 M 
539, 558, 63 P 395. 

When the constitution was adopted, there 
was an extensive body of statute law, all 
of which was continued in force except 
where inconsistent with the constitution. 
State ex rel. Hillis v. Sullivan, 48 M 320, 
326, 137 P 392. 


Purpose 

It was the policy of the framers of the 
constitution to preserve in force the body 
of the statute law on the various subjects of 
governmental regulation, enacted through 
a course of years of territorial existence 
as statutes of the state, except in so far 
as those statutes were ‘‘modified or 
changed’’ by the constitution of the state. 
State ex rel. Coleman vy. District Court, 
14 M 476, 479, 37 P 7. 


Self-Executing 

This section is self-executing. By it, 
rights were preserved. It operated of it- 
self to keep in force a system of laws 
for the government of the state, unless 
such laws were inconsistent with the con- 
stitution. But, as to any such repugnant 
statutes, it operated as an effective re- 
peal, for, when the constitution became 
the fundamental law, acts in conflict with 
it yielded; and when the question of a con- 
flict is presented to the court, and the 
conflict clearly appears, the statute must 
be decided to be inoperative and void. 
Criswell v. Montana Central Ry. Co., 18 
M 167, 172, 44 P 525. 


References 

Cited or applied in State v. Ah Jim, 
9 M 167, 171, 23 P 76; State ex rel. Thomp- 
son v. Kenney, 9 M 223, 235, 23 P 733; 
Wallace v. Helena Electric Ry. Co., 10 M 
24, 46, 24 P 626, 25 P 278; State v. Kings- 
ley, 10 M 537, 544, 26 P 1066; State ex 
rel. Maddox v. Kenney, 11 M 553, 555, 29 
P 89; State ex rel. Doran v. Hays, 27 M 
174, 176, 70 P 321; Montana O. P. Co. 
v. Boston & M. C. C. & S. M. Co., 27 M 


288, 307, 70 P 1114; In re Beck’s Estate, 


44 M 561, 581, 121 P 784, 1057; State 
ex rel. Metcalf v. District Court, 52 M 46, 
51, 155 P 278. 


All lawful orders, judgments and decrees in civil causes, all con- 


tracts and claims, and all lawful convictions, judgments and sentences in 
criminal actions, made and entered, or pronounced by the courts within the 
territory of Montana. and in force at the time the state shall be admitted 
into the Union, shall continue and be and remain in full force in the state 
unaffected in any respect by the change from a territorial to a state form 
of government, and may be enforced and executed under the laws of the state. 
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References 

Cited or applied in State ex rel. Journal Pub. Co. v. Kenney, 9 M 389, 395, 24 P 
96; In re Dewar’s Estate, 10 M 426, 438, 25 P 1026. 

See. 3. No erime or criminal offense committed against the laws of the 
territory of Montana shall abate, or be in any wise affected, by reason of 
the change from a territorial to a state form of government; but the same 
shall be deemed and taken to be an offense against the laws of the state, and 
the appropriate courts of the state shall have jurisdiction over and to hear 
and determine the same; provided, that this section shall not in any wise be 
eonstrued to change the law of the statute of limitations, or the due effect 
or application of the same. 


References 
Cited or applied in State v. Ah Jim, 9 M 167, 171, 23 P 76; State v. Kingsley, 10 


M 537, 544, 26 P 1066. 

See. 4. Except as herein otherwise provided, the word ‘‘district’’ shall 
be substituted and read in lieu of the word ‘‘probate’’ in the terms ‘‘pro- 
bate court’’ or ‘‘probate judge’’ whenever the same occur in the laws of the 
territory of Montana, and all said laws which by their terms apply to 
probate courts or probate judges shall, except as in this constitution other- 
wise provided, upon a change from territorial to state government, be deemed 
and taken to apply to district courts and district judges; provided, that all 
laws allowing fees to probate judges are hereby repealed. 


Operation and Effect 

Upon the organization of the state gov- 
ernment, probate jurisdiction was given to 
the district courts by the constitution, and 
thereafter appeals to the supreme court 
from judgments and orders therein were 
possible only by classifying them under the 
head of special proceedings. Estate of 


References 

Cited or applied in State ex rel. Mur- 
phy v. District Court, 10 M 401, 404, 25 
P 1053; In re Dewar’s Estate, 10 M 426, 
427, 25 P 1026; In re McFarland’s Estate, 
10 M 445, 450, 26 P 185; Estate of Tuohy, 
23 M 305, 308, 58 P 722; Davidson v. 
Wampler, 29 M 61, 66, 74 P 82. 


Tuohy, 23 M 305, 308, 58 P 722. 


See. 5. Clerks of district courts, until otherwise provided by law, shall 
each perform the duties and be entitled to the same fees as now provided by 
law for clerks of the district courts of the territory, and until otherwise pro- 
vided by law shall also perform the services and be entitled to fees therefor 
that are now provided for clerks of probate courts. 


References 
Cited or applied in State v. Ah Jim, 9 M 167, 172, 23 P 76. 


See. 6. Upon a change from territorial to state government the seals in 
use by the supreme court and the territorial district courts in and for the 
several counties respectively, shall pass to and become, until otherwise pro- 
vided by law, the seals respectively of the supreme court and of the district 
courts of the state in such counties. 


See. 7. Prosecutions for criminal offenses against the laws of the terri- 
tory of Montana, pending at the time the state shall be admitted into the 
Union shall not abate; but the same shall continue and be prosecuted in the 
name of the state of Montana, and the title of every such action shall be 
changed to conform to this provision. 


See. 8. Parties who, at the time of the admission of the state into the 
Union, may be confined under lawful commitments, or otherwise lawfully 
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held to answer for alleged violations of any of the criminal laws of the ter- 
ritory of Montana, shall continue to be so confined or held until discharged 
therefrom by the proper courts of the state. 


References 

Cited or applied in State v. Ah Jim, 9 M 167, 172, 23 P 76; State v. Kingsley, 10 
M 537, 544, 26 P 1066. 

See. 9. All writs, processes, prosecutions, actions, causes of action, de- 


fenses, claims and rights of individuals, associations and bodies corporate 
existing at the time the state shall be admitted into the Union, shall continue 
and be respectively executed, proceeded with, determined, enforced and pro- 


tected under the laws of the state. 
Operation and Effect 


The rights which had accrued under 
section 697, fifth division, compiled stat- 
utes of 1887, giving to an employee in- 
jured by the negligence of a superior a 
right of action against the master, prior 
to the repeal of the law by the constitu- 
tion, were preserved by this provision of 


the constitution to be enforced under the 
laws of the state. Wastl v. Montana Union 
Ry. Co., 24 M 159, 169, 61 P 9. 

References 

Cited or applied in State ex rel. Journal 
Pub. Co. v. Kenney, 9 M 389, 395, 24 P 
96; State v. Kingsley, 10 M 537, 544, 26 
P 1066. 


Sec. 10. All undertakings, bonds, obligations and recognizances in force 
at the time the state shall be admitted into the Union, which were executed 
to the territory of Montana, or any officer thereof in his official capacity, or 
to any official board for the benefit of the territory of Montana, are hereby 
respectively assigned and transferred to the state of Montana, to the state 


officer successor to said territorial officer, or to the official board successor 


to the aforesaid official board, for the use of the state, as the case may be, 
and shall be as valid and binding as if executed under state law to the 
state, or state officer in his official capacity, or official board, for the benefit 
of the state; and all fines, taxes, penalties and forfeitures due or owing to 
the territory of Montana or to any county, school district, or municipality 
therein, at the time the state shall be admitted into the Union, are hereby 
respectively assigned and transferred, and the same shall be payable to the 
state, county, school district or municipality, as the case may be, and payment 
thereof may be enforced under the laws of the state. 


References 
Cited or applied in State ex rel. Journal Pub. Co. v. Kenney, 9 M 389, 395, 24 P 96; 


State v. Hickman, 11 M 541, 29 P 92. 

See. 11. All property, real and personal, and all moneys, credits, claims, 
demands and choses in action of every kind, belonging to the territory of 
Montana at the time the state shall be admitted into the Union, are hereby 
assigned and transferred to, and shall be vested in, and become the property 
of the state of Montana. 


See. 12. All obligations of the territory of Montana, existing, in force 
and unpaid at the time of the admission of the state into the Union are hereby 
assumed by the state, which shall and will well and truly pay the same. 


References 


Cited or applied in State ex rel. Journal Pub. Co. v. sEDDET; 9 M 389, 395, 24 P 96; 
State ex rel Wade v. Kenney, 10 M 485, 26 P 197. 


Sec. 13. All matters, cases and proceedings pending in any probate court 
in the territory of Montana, at the time the state shall be admitted into the 
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Union, and all official records, files, moneys, and other property of, or per- 
taining to such court, are hereby transferred to the district court in and for 
the same county, and such district court shall have full power and jurisdiction 
to hear, determine and dispose of all such matters, cases and proceedings. 


Operation and Effect provisions of the constitution abolishing 

In a probate case, where an appeal to probate courts and transferring pending 
the territorial district court was perfected probate matters to the district court for 
prior to the adoption of the constitution, the exercise of original jurisdiction. In re 
the appellate jurisdiction of the district Dewar’s Estate, 10 M 426, 438, 25 P 1026. 
court in such case was not ousted by the 


See. 14. All actions, cases and proceedings, and matters which shall be 
pending in the supreme and district courts of Montana territory at the time 
of the admission of the state into the Union whereof the United States circuit 
or district court might have had jurisdiction, had such court existed at the 
commencement of such actions, cases, proceedings and matters, respectively, 
shall be transferred to said United States circuit and district courts repective- 
ly ; and all the files, records, indictments.and proceedings relating to such ac- 
tions, cases, proceedings and matters shall be transferred to said United States 
courts; provided, that no civil action, cause or proceeding to which the United 
States is not a party, shall be transferred to either of said United States 
courts except upon written request of: one of the parties thereto and in the 
absence of such request, such case shall be proceeded with in the proper 
state courts. | 

See. 15. All actions, cases, proceedings and matters pending in the su- 
preme and district courts of the territory of Montana at the time the state 
shall be admitted into the Union, and all files, records and indictments relat- 
ing thereto, except as otherwise provided herein, shall be appropriately 
transferred, as may be proper to the supreme and district courts of the state, 
respectively, and all such actions, cases and matters shall be proceeded 
with in the proper state courts. 


See. 16. Upon a change from a territorial to a state cvovernment, and 
until otherwise provided by law, the great seal of the territory shall be deemed 
and taken to be the great seal of the state of Montana. 


See. 17. All territorial, county and township officers now occupying 
their respective positions under the laws of the territory of Montana, or of 
the United States of America, shall continue and remain in their respective 
official positions and perform the duties thereof as now provided by law 
after the state is admitted into the Union, and shall be considered state of- 
ficers until their successors in office shall be duly elected and qualified, as 
provided by ordinance, notwithstanding any inconsistent provisions in this 
constitution, and shall be entitled to the same compensation for their services 
as is now established by law; provided, that the compensation for justices of 
the supreme court, governor and secretary of the territory shall be paid by 
the state of Montana. | 


References 
Cited or applied in State ex rel. Thompson vy. Kenney, 9 M 223, 235, 23 P 733. 


ARTICLE XXI 
Section 1. The state of Montana does hereby agree and covenant to ac- 
cept from any natural person, or persons, from inside or outside the state, 
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gifts, donations, grants and legacies in any amount or value not less than two 
hundred fifty ($250.00) dollars each, for the creation of a state permanent 
revenue fund, for the creation of a state permanent school fund, for the ecre- 
ation of a permanent revenue fund for the university of Montana, and for 
the benefit of scientific, educational, benevolent and charitable work, subject, 
however, to all the provisions and limitations of this article. 


NOTE.—Article XXI was instituted by tion of November 4, 1924; effective under 
act approved March 8, 1923 (chapter 134, governor’s proclamation, December 9, 
laws of 1923); adopted at the general elec- 1924. 


Sec. 2. The state further agrees and covenants to hold in trust all such 
contributions (gifts, donations, grants and legacies), to administer the 
same perpetually, and to apply the net earnings thereof as therein direct- 
ed, subject, however, to the provisions and limitations of this act. 


See. 3. The original amounts of all contributions for the state permanent 
revenue fund, for the state permanent school fund, and for the permanent 
revenue fund for the university of Montana, shall be added to such 
funds respectively and become inseparable and inviolable parts thereof. 
Contributions for other objects may contaim a provision to the effect 
that the net earnings thereof, or part ‘of the net earnings, shall be 
added to the principal for a certain length of time, or until it has 
reached a certain amount, or until the happening of a certain event, 
but such contingent event shall not be more remote than permitted by the 
laws effecting perpetuities; but no contribution containing such provision 
as to accumulation shall be accepted by the state until it has been approved 
by the supervisory board hereinafter constituted, which board shall have 
power to reject any such contribution that it may deem unwise. 


See. 4. The state treasurer shall keep a permanent record of all such 
gifts, donations, grants and legacies, showing the names of the givers, the 
purpose of the contribution, and other essential facts relating thereto. A 
duplicate of this record shall be kept by the secretary of state. These records 
shall be preserved perpetually as a lasting memorial to the givers and their 
interest in society. The legislative assembly shall from time to time make 
provision for suitable publicity concerning these benefactors of their fellow- 
men. 


See. 5. The same state board and officers that have charge of the in- 
. vestment and administration of the public school fund of the state shall have 
charge of the investment and administration of all the funds administered 
under this article. All these funds shall be invested as one common fund to 
be known and designated as the Montana trust and legacy fund. In case any 
contribution is in some other form than cash, such board shall convert it 
into cash as soon as practicable. 


Sec. 6. <All investments of these funds shall be safely and conservatively 
made. Preference shall be given to long term loans secured by first mort- 
gages on town and city homes or on cultivated and producing farms in this 
state free from all prior liens and encumbrances, and also to Montana bonds 
issued for educational purposes. All such loans and bonds shall be payable 
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on the amortization plan. No loan in which the security is a mortgage shall 
exceed fifty per cent of the actual cash value of the real estate given as 
security. No farm loan shall be for a longer period than forty years, and no 
loan secured on residence property shall be for a longer period than twenty 
years. No loan secured on town or city property shall be made until the 
particular town or city and subdivision thereof in which it is located has 
been accepted and approved by the state board, having charge of the invest- 
ment, as permanently established, having an assured future and being in 
every way safe security for these investments. Investment may also be made 
in other safe interest bearing securities; provided, however, that no part of 
such funds shall ever be invested in obligations of the state of Montana, except 
general fund warrants which will be paid within one year from the time of 
the investment. No discrimination shall ever be shown for or against any 
loan applicant; provided, however, that in passing on a loan or investment, 
consideration shall be given, not only to the ampleness of the security, but 
also the character and earning capacity of the applicant and to the purpose 
of the loan; and provided further that so long as the available funds are in- 
adequate to meet the demand, preference shall be given to the smaller loans. 
The rate of interest shall always be a reasonable rate, considering the char- 
acter of the loan or investment, but different rates may. be charged for dif- 
ferent classes of loans and investments. 


See. 7. It is the meaning and intention of this article that all invest- 
ments of these funds shall be confined exclusively to safe loan investments, 
drawing a fixed rate of interest and being in aid of home making, farming 
and educational work, or otherwise conducive to the progress and well being 
of society. All long term investments shall be on the amortization plan. 
Further regulations and limitations concerning these investments shall be 
provided by law. 


See. 8. Whenever the security given for a loan is liable to damage or 
destruction by fire, the insurance company accepting the risk shall be abso- 
lutely lable to the state for the full amount of the policy, and the policy 
itself shall specifically recite such full liability. The state may itself provide 
for insurance on any property constituting security for its loans. 


Sec. 9. The legislative assembly may provide other and additional ways 
and means for beginning or increasing any of the funds created or authorized 
by this article. 


Sec. 10. The state of Montana shall accept for investment and adminis- 
tration together with the aforesaid funds constituting the Montana trust and 
legacy fund, but as separable parts thereof, sinking funds, permanent funds, 
and cumulative funds belonging to the state and its political subdivisions, 
and also other funds designated by the legislative assembly, when requested 
to do so by the authorities having the care and custody of such funds. All 
such funds and the accrued interest, less the state compensation hereinafter 
fixed, shall be repaid when due. The provisions of this section shall not apply 
to the public school funds of the state, which school fund shall be adminis- 
tered separately as already prescribed by the constitution. 
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See. 11. The state shall be entitled to receive as compensation for the 
administration of all the funds administered under this act one twentieth 
(1/20) of all the interest collected thereon each year. On the last day of 
December of each year, the state treasurer shall transfer to the state general 
fund such one twentieth (1/20) of all the interest collected during the year, 
less all the losses ascertained during the year, which losses shall be deducted 
from the one twentieth constituting the compensation of the state. The bal- 
ance of the interest collected shall be the net earnings and shall be credited 
pro rata to each and every fund constituting the Montana trust and legacy 
fund that was in the keeping of the state on January Ist of that year, based 
on the total thereof on that date, and shall be added to each such fund, or 
held available for the beneficiaries as the case may be. Sums due oReTASE RS 
ies shall be paid out during the ensuing month of January, as far as prac- 
ticable. 


See. 12. All the net earnines accruing to the state permanent revenue 
fund shall annually be added thereto until it has reached the sum of one 
hundred million dollars ($100,000,000.00). Thereafter only one twentieth of 
the annual net earnings shall be added to the fund itself, and the remaining 
nineteen twentieths of the net earnings shall be used for the Baka ex- 
penses of the state. oye 


Sec. 13. All the net earnings accruing to the state permanent school 
fund shall annually be added thereto until it has reached the sum of five 
hundred million dollars ($500,000,000.00). Thereafter only one twentieth 
of the annual net earnings shall be added to the fund itself, and the remain- 
ing nineteen twentieths shall annually be apportioned to the school districts 
of the state on the basis of the aggregate actual school attendance in each 
district during the preceding school or calendar year by persons between 
the ages of six and eighteen years and shall be used exclusively for educa- 
tional purposes, subject to such regulations and limitations as may be pre- 
seribed by law. 


See. 14. All the net earnings accruing to the permanent revenue fund 
for the university of Montana shall annually be added thereto until it has 
reached the sum of one hundred million dollars ($100,000,000.00). There- 
after only one twentieth of the annual net earnings shall be added to the 
fund itself, and the remaining nineteen twentieths shall be apportioned to 
all the educational institutions then comprising the university of Montana, 
on the basis of the aggregate actual attendance in each institution during the 
preceding school or calendar year, and may be used for all purposes properly 
connected with the work of these institutions, subject, however, to such regu- 
lations and limitations as may be prescribed by law. 


Sec. 15. Whenever the purpose for which a certain contribution was 
made has been accomplished, or can no longer be ascertained or followed, 
then the total amount of such fund shall be transferred to the state perma- 
nent school fund and become a permanent and inviolate part thereof. All 
contributions without a specified purpose shall be credited to the state per- 
manent school fund. 
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See. 16. Should the time ever come when any of the three aforesaid 
permanent funds become so large that no further increase is necessary or 
desirable, then, in such ease, the legislative assembly shall have power to 
provide for the use of all of the net income from such fund for the purpose 
for which it was created, or it may use the one twentieth of the annual net 
income which was to be added to the fund itself for the creation of other 
permanent revenue funds, or for any other public purpose that it may deem 
wise; provided, however, that none of the foregoing provisions of this sec- 
tion heat apply to any of these ee until it has reached the specific 
amount fixed by this article. 


Sec. 17. The justices of the supreme court of the state of Montana are 
hereby made and constituted a supervisory board over the entire adminis- 
tration of all the funds created or authorized by this article and the income 
therefrom. During January of each year, this board shall review the admin- 
istration for the preceding year. It shall decide all uncertain or disputed 
points arising in the administration of thé funds whenever requested to do 
so by a beneficiary, by a state official charged with some part of the admin- 
istration of the fund, or any other interested party; and it may do so upon 
its own initiative. It shall be the duty of the supervisory board to do and 
perform all acts and things that it may deem necessary in order to cause the 
board and officers having direct charge of these funds to administer the same 
carefully and wisely in full compliance with the provisions of this article 
and such further legislation as may be enacted relating thereto. The clerk 
of the supreme court shall be ex-officio clerk of this supervisory board. 


See. 18. The legislative assembly shall from time to time enact such 
further legislation as it may deem necessary to carry into effect the pro- 
visions of this article. 


Done in open convention at the city of Helena, in the territory of Mon- 
tana, this seventeenth day of August, in the year at our Lord one thousand 
eight hundred and eighty-nine. 


Wiuuiam A. CuarK,’ president, TimotHy HE. Couuins,'® 


K. D. AIKEN,’ CHARLES E. Conrap,?® 
Water M. Bickrorp,? WALTER CooPeEr,?° 

J. F. BRazeuTon,* THomas F. Courtney,?! 
Perer Breen,® ARTHUR J. CRAVEN,?? 
Davin G. BRowNE,*® W. W. Drxon,?® 

Simon R. Burors,' D. M. Durrss, 
Wiituiam Mason Buuuarp,® Wiuuiam Dyzr,”* 
Water A. BuRLEIGH,? GeEorGE O. Eaton,”® 
AuEXx F. Burns,?° Wiuuiam T. FIEp, 
ANDREW J. Burns," J. E. GAyLorp,?”® 
Epwarp Burns,’ Paris GIBSON,?” 

JAMES EK. CauLaway,?? WarREN C. GILLETTE,”? | 
EpWArD CARDWELL,"* O. F. Gopparp, 

B. Puart CARPENTER,*® _ Frevpine L. Graves,”® 
Mitton Causy,*® R. E. Hammonp,?° 
Wiuuiam A. CHESSMAN,?" Cuarues 8. Hartman,*? 
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Henri J. HASKELL,” 
Luxe D. Hatcu,*® 
Lewis H. HersHriewp,** 
RicHarp O. Hickman,®® 
S. S. Hosson,*¢ 

JOSEPH Hogan,?" 
THOMAS JOYES,*® 
ALLEN R. Joy, 

J. E. Kanouse, 

W. J. Kennepy,®® 
_H. Knrprenpera,*° 
Hiram KNOwW1ugEs,*! 
ConrRAD Kours,*” 

C. H. Loup,*® 
LLEWELLYN A. Luce,** 
Martin Maainnis,*® 

J. EK. Marton,*® 
CHARLES S. MARSHALL,*” 
Won. Maycass,*® 

P. W. McApow,*? 

C. R. Mipp.eton,*° 


NOTE.— 
1—Died March 2, 1925. 
2—Died April 22, 1900. 
3—Died June 27, 1932. 
4—Died December 19, 1917. 
d5—Died October 2, 1920. 
6—Died December 10, 1919. 
7—Died January 15, 1905. 
8—Died April 23, 1900. 
9—Died March 7, 1896. 
10—Died May 27, 1908. 
11—Died November 26, 1893. 
12—Deceased. 
13—Died August 21, 1905. 
14—Died May 4, 1912. 
15—Died December 24, 1921. 
16—Died February 18, 1926. 
17—Died October 3, 1920. 
18—Died August 30, 1908. 
19—Died November 27, 1902. 
20—Died April 29, 1924. 
21—Died March 4, 1901. 
22—Died April 2, 1925. 
23—Died November 13, 1910. 
24—Died November 17, | 
25—Died September 12, 1930. 
26—Died July 23, 1920. 
27—Died December 16, 1920. 
28——-Died September 8, 1912. 
29—Died December 27, 1913. 
30—Died November 11, 1931. 
31—Died August 3, 1929. 
32—Died March 5, 1921. 
33—Died January 7, 1920. 
34—-Died December 4, 1910. 
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SAMUEL MitTcHELL,*? 
Winuiam Murs,*” 
ALFRED Myzrs,*® 
WILLIAM ParBErrRy,** 
W. R. Ramspewy,*® 
Ge. RERKS. 

JoHN C. Ropinson,** 

L. Rotwirt,*® 

J. EK. Rickarps,*® 
Frances E. SARGEANT, 
LrEopoup F’. ScHmiptT,** 
GEORGE W. STAPLETON,°” 
JosEPH K. Tooue,** 

J. R. Tooun,®* 

CHARLES S. WARREN,®* 
Wiuuiam H. Warson,®® 
Cuas. M. Wepster,*®* 
H. R. WHITEHILL,*® 
GrEorRGE B. WINSTON, 
AaAaRon C. WITTER,*°? 


35—Died July 20, 1895. 
36—Died April 26, 1922. 
37—Died May 27, 1900. 
38—Died June 4, 1893. 
39—Died August 26, 1920. 
40—Died April 16, 1924. 
41—Died April 6, 1911. 
42——Died July 238, 1920. 
43—Died October 23, 1935. 
44—-Died January 4, 1903. 
45—Died March 27, 1919. 
46—Died September 27, 1901. 
47—Died November 13, 1896. 
48—Died January 19, 1919. 
49—Died July 12, 1918. 
50—Died May 19, 1926. 
51—Died February 3, 1903. 
52—Died February 15, 1925. 
53—Died June 1, 1920. 
54—Died October 12, 1902. 
55—Died March 13,.1931. 
56—Died July 27, 1897. 
57—Died December 5, 1897. 
58—Died December 6, 1910. 
59—Died December 26, 1927. 
60—Died December 6, 1927. 
61—Died September 24, 1914. 
62—Died April 25, 1910. 
63—Died March 11, 1929. 
64—Died “March 4, 1916. 
65—Died April 18, 1921. 
66—Died August 17, 1894. 
67—Died May 7, 1909. 
68—Died June 11, 1905. 
69—Died January 31, 1891. 
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ORDINANCE NO. I 
FEDERAL RELATIONS 
Br it OrDAINED: First. That perfect toleration of religious sentiment 
shall be secured and that no inhabitant of the state of Montana shall ever be 
molested in person or property, on account of his or her mode of religious 
worship. 


References 


© 
Cited or applied in State ex rel. Haire v. an 33 M 365, 389, 83 P 874; Stephens 
v. Nacey, 49 M 230, 241, 141 P 649. 


sBigoac That the people inhabiting the said proposed state of Montana, 
do agree and declare that they forever disclaim all right and title to the 
unappropriated public lands lying within the boundaries thereof, and to all 
lands lying within said limits owned or held by any Indian or Indian tribes, 
and that until the title thereto shall have been extinguished by the United 
States, the same shall be and remain subject to the disposition of the United 
States, and said Indian lands shall remain under the absolute jurisdiction 
and control of the congress of the United States, that the lands belonging 
to citizens of the United States, residing without the said state of Montana, 
shall never be taxed a higher rate than the lands belonging to residents 
thereof; that no taxes shall be imposed by the said state of Montana on lands 
or property therein belonging to, or which may hereafter be purchased by 
the United States or reserved for its use. But nothing herein contained 
shall preclude the said state of Montana from taxing as other lands are taxed 
any lands owned or held by any Indian who has severed his tribal relations 
and has obtained from the United States or from any person a title thereto 
by patent or other grant, save and except such lands as have been or may 
be granted to any Indian or Indians under any act of congress containing 
a provision exempting the lands thus granted from taxation, but said last 
named lands shall be exempt from taxation by said state of Montana so long 
and to such extent as such act of congress may prescribe. 


Operation and Effect assessments. Ford v. City of Great Falls, 
The legislature has no power to impose 46 M 292, 307, 127 P 1004. 

a tax of any character upon any property References 

or instrumentality of the federal govern- State v. Big Sheep, 75 M 219, 231, 243 


ment, and this immunity includes special P 1067. 


Third. That the debts and liabilities of said territory of Montana shall 
be assumed and paid by said state of Montana. 


Fourth. That provision shall be made for the establishment and main- 
tenance of a uniform system of public schools, which shall be open to all the 
children of said state of Montana and free from sectarian control. 


Operation and Effect State ex rel. Bray v. Long, 21 M 26, 30, 
This section does not prohibit the enact- °2 P 645. 

ment of a law classifying school districts References 

for the purposes of the election of trustees Cited in State ex rel. Shapley v. Board 


according to population, but the clas- of Commrs. of Yellowstone Co., 12 M 503, 
sification must be reasonable and uniform 505, 31 P 78. 
in its operation and effect on all districts. 


Fifth. That on behalf of the people of Montana, we in convention assem- 
bled, do adopt the constitution of the United States. 
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Sixth. That the ordinances in this article shall be irrevocable without the 
consent of the United States and the people of said state of Montana. 


Seventh. The state hereby accepts the several grants of land from the 
United States to the state of Montana, mentioned in an act of congress, en- 
titled ‘‘An act to provide for the division of Dakota into two states, and 
to enable the people of North Dakota, South Dakota, Montana and Wash- 
ington, to form constitutions and state governments, and to be admitted 
into the Union on an equal footing with the original states, and to make 


donations of public lands to such states.’’ 


Approved February 22, 1889, 


upon the terms and conditions therein provided. 


Operation and Effect 

The state accepted public lands from the 
United States only upon the terms of the 
enabling act, and these terms were, in part, 
to the effect that the lands, surveyed or 
unsurveyed, should be reserved for school 
purposes only. State ex rel. Galen v. Dis- 
trict Court, 42 M 105, 113, 112 P 706. 


The provision of section 7 of ordinance 
No. 1, with relation to grants of land made 
by the United States to the state; of sec- 
tion 1, article XVII, of the constitution, 
providing the manner of disposal of such 


land, and of sections 2 and 12, article XI, 
providing that the school fund derived from 
the proceeds of such land shall be guaran- 
teed against loss or diversion, are limita- 
tions upon the power of disposal of school 
land by the legislature. Newton v. Weiler, 
87 M 164, 171, 286 P 133. 

References 

Cited or applied in State ex rel. Koch 
v. Barret, 26 M 62, 64, 66 P 504; Rider 
v. Cooney et al., 94 M 295, 304, 23 P 2d 
261. 


ORDINANCE II 
ELECTIONS 
Be it Ordained by the Convention assembled to form a Constitution for the 


State of Montana: 
First. 


That an election shall be held throughout the territory of Montana 


on the first Tuesday of October, 1889, for the ratification or rejection of 
the constitution framed and adopted by this convention. 


Operation and Effect 

An ordinance, framed and adopted by 
the constitutional convention, and appended 
to the constitution, and with it adopted by 


the people, has the same force and effect 


as a constitutional provision. State ex rel. 
Thompson v. Kenney, 9 M 223, 238, 23 P 
733. 


Second. At said election the constitution framed and adopted by this 
convention shall be submitted to the people of the territory for their ratifi- 
cation or rejection, and all persons who are then qualified electors under the 
laws of this territory, shall be qualified to vote for the ratification or rejec- 
tion thereof. 


Third. Said elections shall be held at the several polling places and 
precincts throughout the territory appointed for the holding of elections 
under the laws of the territory, and shall be conducted in the manner pre- 
scribed by the laws of the territory regulating elections. The boards of 
county commissioners of the several counties of the territory shall appoint 
judges and clerks of such election in each of said polling places and pre- 
cincts in the same manner as is now required by law for the appointment of 
judges and clerks of general elections in the territory. 


Fourth. Hach elector voting at said election shall have written or printed 
upon the ticket he may deposit in the ballot box, the words ‘‘for the constitu- 
tion’’ or ‘‘against the constitution.’’ 
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Fifth. The votes cast at said election for the adoption or rejection of 
said constitution shall be canvassed by the canvassing boards of the respec- 
tive counties not later than fifteen days after said election, or sooner, if the 
returns from all of the precincts shall have been received and in the manner 
prescribed by the laws of the territory of Montana for canvassing the votes 
at general elections in said territory, and the returns of said election shall 
be made to the secretary of the territory, who with the governor, and the 
chief justice of the territory, or any two of them shall constitute a board of 
canvassers who shall meet at the office of the secretary of the territory on, 
or before, the thirtieth day after the election, and canvass the votes so cast 
and declare the result. 


Sixth. That on the first Tuesday in October, 1889, there shall be elected 
by the qualified electors of Montana, a governor, a lieutenant-governor, a 
secretary of state, an attorney general, a state treasurer, a state auditor, a 
state superintendent of public instruction, one chief justice, and two asso- 
ciate justices of the supreme court, a- judge for each of the judicial dis- 
tricts established by this constitution, a clerk of the supreme court, and a 
elerk of the district court in and for each county of the state, and the mem- 
bers of the legislative assembly provided for in this constitution. The terms 
of officers so elected shall begin when the state shall be admitted into the 
Union and shall end on the first Monday in January, 1893, except as other- 


wise provided. 

References 

Cited or applied in State ex rel. Thompson v. tatters 9 M 2238, 236, 23 P 733; State 
ex rel. Jones v. Foster, 39 M 583, 588, 104 P 860. 

Seventh. There shall be elected at the same time one representative in 
the fifty-first congress of the United States. 

References 

Cited or applied in State ex rel. Thompson v. Kenney, 9 M 223, 237, 23 P 733. 

HKighth. The votes for the above officers shall be returned and canvassed 
as is provided by law, and returns shall be made to the secretary of the ter- 
ritory and canvassed in the same manner and by the same board as is the 
vote upon the constitution, except as to the clerk of the district court. 

References 

Cited or applied in State ex rel. Thompson v. Kenney, 9 M 223, 237, 23 P 733. 

Ninth. There shall also be elected at the same time the following county 
and township officers: Three county commissioners, one clerk of the board 
of commissioners and ex-officio recorder, one sheriff, one county treasurer, 
one county superintendent of common schools, one county surveyor, one 
county assessor, one coroner, one public administrator, one county attorney, 
two justices of the peace, and two constables for each township. The terms 
of office for the above named officers shall begin upon the admission of the 
state and end upon the first Monday of January, A. D. 18938, except as to 
county treasurer, whose term shall begin on the first Monday in Mareh suc- 
ceeding his election, and end on the first Monday of March, A. D. 1893, and 
_ also as to county commissioners, whose terms are otherwise provided for in 
this constitution. 


References ex rel. Jones v. Foster, 39 M 583, 590, 
Cited or applied in Lloyd v. Silver Bow 104 P 860; State ex rel. Rowe v. Kehoe, 
County, 11 M 408, 413, 28 P 453; State 48 M 582, 586, 144 P 162. 
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Tenth. The votes for the above county and township officers and for 
clerk of the district court, shall be returned and canvassed and certificates 
of election to said officers issued as is now provided by law. 


Eleventh. Notice of the election for the adoption or rejection of this 
constitution, and for state, district, county and township officers shall be 
given by the clerks of the several boards of county commissioners in the same 
manner as notice of general elections for delegate to congress and county of- 
ficers is required to be given by the existing laws of the territory. 


Twelfth. That the provisions of this ordinance shall apply only to the 
election and to the officers elected on the first Tuesday of October, 1899. 


NOTE.—Except where otherwise indi- August 17, 1889, and ratified by the people 
cated all sections of the constitution were October 1, 1889. 
adopted by the constitutional convention, 
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PROSEE O€ £0 Wile USC eC OP DIO CGI, coy ac rrceuiec ee io-sp ee ee ee ee yee Vil 
ASSLT CUNT Goa EEC LCN gaa’ avd seta Li tT Weldon jean Amada coeab Re ae Cit cine (hein eels coe Vil 
AYDe OUbLs EO Tees eB OLN dk COS apd ge sd taeettivadasgteasae mesos Rett Rt Eee AOE OH VII 
Ga RUE RS foe ht ar ene RE a, Ro ee elm ARG seen ai-r ere oe Meine VII 
Contest of elections to be determined by law . ........0....--.-.-----e-ecsscceeeeseeeeceesees VII 
BUEN UL 0 Re ye ee a eh Sh aE eh ta i neve nnccien aE nee a VII 
Election 
Fania’ (ODE ma PETE 2c) 2) yes Sew Eee, Sl DE Rea RR ele mene MOM oeRTIMea Wa AAT. 14 FR VII 
fiTsteOlectionsg? Provided onin..te. GPG os 0). Tee es a ed Pas Ord. II 
to be at time and place of voting for legislators ................----.------+--------- VII 
OPEV apMDsiC OLIGO CANNOT: DO ZO CLUS Wc to cat. esce ctcennckanovncgitcpcusssver tea eeeeechceea n> VII 
Qualifications 
eg ty) Chea) Sig atria gota 0c 2 8 eee te Bi Bn Eo ee OR a VII 
bar, must be member in good standing of Montana .......000...2002.2222...------- VII 
GUT ACTEM OLE TILOC ets L AGE e nee ate pt et een Re ican a amgsncath mtcewonaane VII 
Pesidence Thi state OF LWOMy Carat. Atlee crt POk a Vid 
diesidence must be ft) seat, Of: COVETNMEN Gx. accesso ceewtectcerc-lerecnccecwapeenenenee Vil 
SCTE Y CEN Cas 38 op AION alas ese ep aero TUR Ses oui UR Lo» Se ena. (Cacia ile UP Ne nig ME 
Tie vote, legislature elects in casé of .....1.02..20 2 SAME hain 08 oe ram VII 
Weeancy ailled by A ppaintiment Dy SOVESLMOT nsec aceon te eeetpeennnene Vet 
AUDITOR (See STATE AUDITOR) 
BAIL (See CRIMINAL LAW) 
BANKS AND BANKING 
Special laws concerning chartering of, forbidden -.........2..0.-2--2...---ccsete-e-- V 
BIGAMY 
Not permitted by right to religious freedom .................--.-.----s0-es-sseee-ceeeee Peek 8G 
Feels Gigs iil COA GteMO Galo} POTMiG PO) VAM Y ozs case ce: secre core e icp n cp ngamanteonwntg ee cuctab III 


BILL (See STATUTES) | 

BILL OF RIGHTS (See CIVIL RIGHTS) 

BOARD OF EDUCATION (See STATE BOARD OF EDUCATION) 
BOARD OF EQUALIZATION (See STATE BOARD OF EQUALIZATION) 
BOARD OF EXAMINERS (See EXAMINERS, STATE BOARD OF) 
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BOARD OF LAND COMMISSIONERS (See STATE BOARD Art. 
OF LAND COMMISSIONERS) 


BOARD OF PARDONS (See also OFFICERS, BOARDS AND 
COMMISSIONS) 


Composed of secretary of state, attorney general, state auditor ............ VII 
Gubernatorial Actsimust be approved Dy. 2. once ets, cee ae eae hee Vil 
Hearings ; 
must bechad before action, taken fut. ge crf anaes VII 
notice. of, tobe: published weet pe. ee ee ees Bee Vit 
Notice of hearings, publication of .................. ER Ge Sa Rd! Gave teiet Pr Vite 
Papers shall be filed with secretary of state 22...2..:.0.020-. 0 Lahti Vil 
Proceedings and sessions to be regulated by legislature ......................-.------ VIL 
. Publication of notice of hearings must be made ................ Bede OY Ate Me Vil 
Restotation ‘of citizenship Dy 2.20.50 se-cn. slo oa 2 ee ee ee ee ees IX 
Writing, proceedings and decisions must be reduced to .............22-..-222200-+-++ VIL 


BOARD OF STATE PRISON COMMISSIONERS (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Composed of governor, secretary of state and attorney general................ Vit 
Examiners, shall constitute board of 
claims to be passed upon by ............ Sir eee Maieiey mebrtaar aie he nara. AS EM? NSA Mteclvere i ae 
duties; other; to" bespreseribed py) law” 1.2.2 geese sectee gence eeateece VII 
legislature not to pass on claims until approved by. ..........-.......--..----+ VIT 
protection of state’ moneys, procedure LOT! hie eo weees sore getrcaneeeeregenees VII 
Supervision of matters connected with state prison vested in ................ VII 
BONDS 
City and’ town, exceeding jdebtrlimit,) m01d) :-. ceed oss peee eset eet ee XIII 
Consideration NOCOSBALY. co. cccslanesqucsasgdncnPReeies2 Oe ene Stee ep eee Pe Reider XV 
County, é¢xceeding debt, limit,void 222422 ee een te ee cage XIII 
Fictitious 
nat.to be assed: by. \COLPOTAtLOM ES ho. o7- cae yse-scaconattags, teen vn na Cee eae XV 
£2) (0 | be AMC mV NEERL ME DE Mee D A tb sth NG Wik oh unmet iter ely mee eT PS suas XV 
School district 
exceeding Gelbt: Umi hs Won jose sieht ie cache ohne eee en ee ae oe XITI 
publie*school funds may be invested yim: cei eee alee ree XI 
Paxa De PEOPELEY (aco uvec vce, soc kaantenas seen ysheesathnaghouchenpoats eek tgees Sonu p kaeht ee MeRDe DE hia ee XII 
Trust funds‘not to-be.invested in; corporate. .2..9.20.t.tetbr Wasi -< ee eee Vv 
BOUNDARIES 
Mombtana, Of )7Cerimed) coe t= Ue cate eaten ance eae ete, Sine eecaeen caer eat ee ere I 
BOUNTIES 
Speciall taxi levy’ to, pay). a ee a ee eee ae See XII 
BRIBERY 
Corrupt solicitation of officers 
Eh 1) 1 6) caer RO aL MERI DDE AN yieay ts ML dieters Seiden PM Te 5 aN aE aN seb se roar Sse V 
pst hs 1s ¥ i115 cpemenieh eoee Meenas Mane ar aey ora Mh We Fe aa Ae tay, ON RSI ie Af Vv 
tO" Dedelined, Dy sla Wooo a teec cen reee secede seater Fake ee a ee ec V 
Legislators, concerning 
GOEL CO orcs scape case apd nous ne ahacovere ts beet sae tte eect a ae RAD PE dee IC aR oe Ree V 
conviction and penalty under civil law not barred ............0...-.0:.2200-000c-ceee- V 
log ‘rolling prohibited, tice cccteaosycW ar atens eceteenace inanptans a ea tee ean eee pe eee Vv 
PUNISNMEN GOL PRU Ty PersOmst cameo ep eare es etree eae el es ee ee V 
solicitation of ;Dribery GeLined 2. c1oetasatunsanedcs 5-ceeguacenes una ote ee aed ee Vv 
Public officers, of 
LOE VIG Ty pes eas hasta g ec tcatcnsess aut osu 6st cdot taabe seeks tees te ee ae ge ee V 
punishmont.o" be provided. by: law’. .n:.c.2.atebecic actrees nee Vv 
BRIDGES 
Chartering of, special laws concerning, forbidden ...................ccscceesceeeeeeeeeeee Vi 
Licensing of, special laws concerning, forbidden .......22...2........:..see0ee-o0-- AWE ae Vv 
Special laws relating to chartering of, forbidden -...........2...2......c.ssseseseeeesecee V 
CAPITAL (See SEAT OF GOVERNMENT) 
CARRIERS 
Competition to hexpreseryed lack. ccat siagicy eek Wie pets ee ag ek ee XV 
Consolidation of domestic corporation with foreign does not divest 
state of jurisdiction 140 C0 .A¢ sik 1h NEE isi). ccst te koeeren lian tee CeCe XV 


See. 
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CARRIERS (Continued) Art. 
Consolidation with company having parallel line forbidden ........................ XV 
Constitution to be accepted by existing companies ....-.....2.2.2---:-:.---:ceeeeeeeeeeees XV 
Discrimination in charges or facilities, forbidden 46. ).46.5.05.-256.2gi-aed--ocb enters XV 
GRAV eEent OLMiransportation, Oma) ooo cca. nc rece -digehs ch sedpalh leper atta: XV 
Excursion or commutation tickets allowed if same rate to all -........-.......... XV 
Seger OER OTR bY TAIN Cp. Wines oie ee eRe SRM MRE ne Pate 57 e T RTE rie: Si eee eae XV 
one tinulemot to cost: lessothan rahort laud sce. acest enc wodencecedeee enon XV 
Officer cannot be officer of parallel or competing line ...........222000........-.-- XV 
Bes OTOL ACEI Gh om cee ice oe pee cae deals esas comet eget) ok pean AA Sage atk ed BO seed ek XY, 
Preference vn furnishing service TOT id Cem yo oct et case vee sc ag tv es Yaa gea oc «kk XV 
Wises halla ease Se 2 ee ON ya Ie EL RS 9h Die Sek cas Baus agus Nase denbegusd XV 
Rates, legislature shall have power to regulate -......2......20.--ccccecceseesseceeeeeeeees XV 
Uramemertanonm conranies islalls be 00 ede 00 cl Be eae ete thse agian gn ocop dann XV 
Uniting, with-othervcarrier company, formidiien pt! ec 4k AA eye pancetta - XV 

CARRYING CONCEALED WEAPONS 
fe ieee ruearenr me Ot moONDe Net Yh Perini to. .c treet ines canes ITI 

CEMETERIES 
POROUS LPOM Propels wa tae ALON ok ccd emece Wil a rendeee cece dst gos—anerpeadesvcysn eet dou he XII 
Beet LOVCLey SEMUULD Gr LE OTN y led Ay ce eka ee hg ieleta dons gee hea aot ceyaustalaw dees ALL 

CENSUS 
Wel gig Vek COO RE eMY Mmr a GN aig abe Taal dated C= yea F 8 ea mn VI 

CERTIORARI 
Contempt proceedings in district court, supreme justices may issue 

writs concerning ........ Be sSNA, oo SNS LEYS I No REL aR a Be earn of SO ee, a mn VIII 
PRS GR TCE CODE Ha Uy TS FLU Ls aco how vate = devoted es peering nee a ae VIII 
Justice courts have no power to issue Wits Of -...2.......eeecececeeeeseeeeeees VIII 
Justices of supreme court may issue writs of, when ............-..-----::-----e+----+-- at a | 
Se COULG: TVs teat WITTER. OL EM irs edt Sl. ute. ons tie ate tebe aecec teal Vit 

CHARITIES 
erie Vee ey Sr OL ON LOM Petre wee eS, 2c eny lapeaicnoisu eta ge tite eieateaeetee ines ERE. Vv 
Comtiruutions.torpacecpted by stale 2 ioe sk hk ate, a Aig ato. XxXI 
HIRGIRDAY LEON VPTOPEIUY 2 CASALION jie nck Somes capensis. ht! dee ee asd epgeleacl wait XII 
Beer IU Ee BOER OD cee. dct oan cad ea encase nigunpi rie cba side bep pb eget Ate eM XIX 
PPE ere yet, OMOHI IU COT OO UTA Ta asia dase corse ote eab peice steed etey aed XII 
ae emOee OL ADT OPCYIN OXEUI OU, PEON 2p chor can mau psredepetor cach mn gona acee boats penn bse XII 

CHILDREN 
Adoption of, special laws concerning, prohibited: -.....22....2-.---iisce----ececcneeecceeeeee Vv 
SELVA TS SSR Step AMEN OBW CREATE coy Gia) SUES CCI 0) am ge IR, AER RN OMA SRLS lla Sands XVIII 
Legitimation of, special laws concerning, prohibited ......-.......220222....:----e-ete-- V 
Specal laws concerning adoption and legitimation of, prohibited ................ eo 

CITIES AND TOWNS (See MUNICIPAL CORPORATIONS) 

CITIZENS 
Wr adie, Gt rerCrLOn Sam tat rtet. GOUT bo yce tect tones cee ce epee nee eee tere oes Vill 
Non-residents of state not to be taxed at higher rate than residents....Ord. I 
Restoration of citizenship, special laws concerning, forbidden ................ Vv 
Special laws concerning restoration of citizenship forbidden ......................-... Vv 

CIVIL RIGHTS 
Acquisition, possession and protection of property ......-.-....s---css---ceeesseseeebeeee III 
WN Tae Egy Greg Led ON Pay HME av Re Rigen H os o1 6 RO emer ah To, Rene SR Meant Wels eee em pepe nnEne Ben ean om III 


Criminal law (See CRIMINAL LAW) 
Due process of law 


PTOVSIiyeIGhito es Lab em vith OU tier WAL et ahead dete vet pretend eee III 

UO, FULT OO, ions ox carte ek ta Aig die wide dee a an elias sguge peewee la IIl 
Enjoyment and detense tof lites andsli Derby ...c pipe ieee. fh Rd onecoesbeeoyemenbacete III 
Enumeration of, not: exclusive.1.0-0)3.5-ace are ti da Ranta tag Soonpipcvinicsoy seeds III 
pesos acto) laws DrON Ite yh tla dct ry each oan. aria goles dave --arepsep toes III 
Franchises, laws making irrevocable grant of, prohibited ...............22..22......- Til 
FOE BI Bates Aneta pache ae be see Sots ees as oh ak ge ORE ED pte dees peretsied: III 
Freedom of speech 

Uh 5 kc eee vase cede nacn poiscyritaien plasty Seimayea r,t ater et Ill 

Tesppusi bility. for ANUse. OfV o Siin keh inc have th eee havis ath ote eatin Il 
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CIVIL RIGHTS (Continued) Art. 
Happiness; secking™* ald? rob tarinin yt) Se ey Re oer eee oars. oem III 
Immunities, laws making irrevocable grant of, prohibited ..................--......-- III 
Liberty; not: to bé-taken-without iu" proce sa” toc.secenrcerreeet cote nee eee III 
Life, not to be taken without: due process... 2 ee ee a eee III 
Obligation of contract, Jaws ‘impairimg, prohibited “221-20 see. nena Luli 
Petition, right -of, guaranteed euctan lepine teste Tae III 
Property 

not to- be taken without! compensation _\22 STS See See eee Hi 

not: to be daken without, dua? process rcs ene set fee em Ae ee eet III 
Redress of grievances, right to petition fOr -...-.....--..----.cc-cc-ceceeeeneeeeceeeeeeees III 
Religious profession and worship ps penstssep sete eee cee es eee IIt 
Religious sentiment, toleration of, seeuréd ~.....2.2.002....0 010 t! Ord. I 
Remonstranec, right.of  ouaTantecd ate. ets. oes oe eee eee Il 
Right ‘to, bear arms-not to be-called in question 202212. ie enero peu 
Rights of people 

deelara tio’. OF kaise. cae. cave ee ae een pars eee eee, an as ae ee a ITI 

eR yg W105 0 Gamera Sapel tae nO ey Sh ae eee me Soe) ohh ry Ae, See Be Raed Be III 
Safety and happiness, seeking and obtaining. 3/222 2... III 
Special privilege, laws making irrevocable grant of, prohibited .................... III 
Suffrage, free rex ercise tat ten eee cece eee IIT 
Toleration or Telvvi0lis Sentient Secured cca ea ee eee eee Ord. I 


CLAIMS AGAINST THE STATE (See STATE OF MONTANA) 
CLERK OF DISTRICT COURT (See COURTS) 

CLERK OF THE SUPREME COURT (See COURTS) 
CODIFICATION (See STATUTES) 


COLLEGES AND UNIVERSITIES (See also SCHOOLS AND SCHOOL 
DISTRICTS) 


Church schools not to receive public funds or aid ee cence 
Denominational schools not to receive public funds or aid -........------------------- 
HXénmiptstrom “property Caras ion ee ees ee heres eee eee eee eee XII 
Expenditures for sectarian or church purposes forbidden .................----------- 
Properiy -of,- exempt. from -taxcation care ie ee A ee ee XII 
Sectarian schools not to receive public funds or aid i ntidta bind segheccite ries tetera 
Vaxation of property, exemip tithe miss eee else ee ee XII 


University of Montana 
control vested in-state board: of; OU UCAthOMe ieee ante eatead- me ecesnm sence 
funds of 
PUaTHNTCC WV ESTA Vek scat eset Ny Meee ce Oona toe eta eee ea 


income from, devoted'-te* maintenance 202220 ae eae § 


invested, according ta 1d W) cos cet 8.deaectoreie tea veto eco es eee 

inviolate, ‘to remain! forever <inn.24e gee eo ee 
permanent revenue fund, for (See also MONTANA TRUST 

AND LEGACY FUND) 


contributions received, for, creation of, 2.1...21 Acne eee te XXI 
disposition when fund becomes too large ...............-:ccc---ecesseceeceneeeeee XXI 
donor May direct dispositioneot giftt 12 eee XXI 
justices of supreme court are supervisory board. ............2.....:secce------- XXI 


legislature may provide other means for increasing or beginning....XXI 


net accrued earnings 


added to fund until sum reaches $100,000,000.00 ....-W...22 22... XXI 

after sum of $100,000,000.00, nineteen-twentiethes 
apportioned, to sunita of mupiversity -.tec8 0 XXI 
not less. Than ks2o0.00raccep bed eee ete nw seater eee ees XXI 
supervisory board composed of supreme court justices ............. 22... XXI 
supervisory board may reject contributions to —...0...... eee XXT 

religion and sectarianism 

attendance at services mot required « 22i...2255 sce: :ssecewsiccceataacccdsscctseaccsttectecla: xT 
condition: of admission, shall never be :22-5..---s2. fi cesceren te ee XI 
teaching Of, LORDIGCON sceiccgnavassoregasqtatee-aog ress heel acl onmasgenteteutaania oeean AOE XI 
sex, person. not. barred. because; Of vis. ..éssstasecnndsesaanta-td- vetlel ee ays kt XI 
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COMMISSIONS Art. 
MSOC LO DAMeCOL LO. SURUG ce .ncc-n0ncccedcesacbecennonnacecednc ene -yoodso cess P ae AUIS ASE VII 
PIRI DLOUL MD NEO Y CETL ae dag eaten pein Nis dircucaiestetn ates EL Sie, SAI DOL AR 1) VII 


COMPANIES (See CORPORATIONS) 
CONCEALED WEAPONS 


Carrying of, not permitted by right to bear arms ~.020002....222222.00.22-eeeeeceeeeeees EA 
CONGRESS 
Apporonment.akd. representation in |.....02I0e).. a en VI 
Congressional districts to be fixed by legislature -...........222.22.2222eeeccceeeeeeeeeeeeee WI 
Elections to 
DIAG LO eDOc1 1 OULAD Vik LA Wis tba erected se SOI A UL Lee A VI 
Plumes Os DE LIXeds DY BLOW 1 7..cs eee etna ld, Weta Ee Be Rd Dhabas oie eet apis VI 
First election of representative to, provided for u.....222..2.--020.1-2-cccested dense Ord. IT 
Th dian AANds . CONCEOL OCD Yip eceveinsvet cease eh dn ee GD St Ord. I 
Momber shall not bevstate-logislatory 24). 00. oe See AOR) bia ve V 
Representation ANd -Apporsiom mens 1M. 25s: c..c ictus csc k ent ed Reh es VI 


CONSTABLES (See SHERIFFS AND CONSTABLES) 
CONSTITUTIONAL LAW 


Operation and effect of constitutional provisions ...............222--:::::---eeeeeeeeeeenees III 
CONTEMPT 
Supreme court justices may issue writs of cerfiorari in district — 
iene) ap gerd VALET? wig) Ltn SPE GES Ae Nal Coloen, 4) een eae tek SEs oO Er nee TT. VIII 
CONTRACTS 
Obligation of, laws impairing, prohibited FE SESS. tN OS ES. & iI 
Releasing from liability for personal Tada UO ai Suns Soke een aH. ae DO's 
RUD eRe SAUL ORIT SOO 110 Vel Lee oo gene Baty bce uot dle ern SE as 
CORPORATIONS 
Actions 
PR rth OREO) SULCLIOK) & pena riee as Kee ons RO ee ee asghcer eds, Coat abd gpsnnah ap ances casas wea XV 
EVM NOTE Y i RT STEN BL croton 5 nec a wtumna hl. are Sentara e Me ae iM, ya el ot hte ng XV 
CE ERT nC by hr Cok NVR EST MDA De NEA Wn Ad 1 Rp eee pe RU PRUE omy rita are a XV 
Bonds 
PICU OMG wr OSS O LOL. SUA iie CS POI gone cara cnch dicpianteanase incase eentaceane cn canis enaly XV 
SYVESUDIeN Glee TUSe 1 UNOS 1h POL OCCU nce cca ces steve tats pace beaten ansdenane) Geet V 
kaa ver ty od ag 0) sam VES PCy ct a BenlednineNg (RR Aca eeepc EE: PRM Seta nate AO XV 
Business of, shall not interfere with equal rights of individuals ................ XV 
Charters and creation 
MACS REG EAS ey 1G eet AO ied Sy ANE ek SN ean diene ct oc WR Oe de PRES XV 
annulment. DermitbenwGsag. 20 MUR et Oa ei. BN) POEs uk XV 
general law to.be, provided: concerning +.._.2)_/402._ fe XV 
laws governing, shall be subject to repeal or alteration ..............2........ XV 
lemislature may aitervor.annml set 8 ei Te eee eR OD XV 
special law shall not grant or amend, except 
charitable corporations under control of state -....22.-...c.leee eee XV 
educational corporations under control of state ........2...... XV 
municipal corporations under. control of state .........22..0c ieee XV 
penal corporations under control of state ........22.......2e eee XV 
reformatory corporations under control of state -......202....22222.2.10-------- XV 
void when business not commenced at time of adoption of constitution..XV 
Contracts of employees releasing liability unlawful -.....0...22222..022-222--.1-----100- XV 
Defi netiow AN: CONSTLLURELOW SEs. cE Ih Et Re eo XV 
Dividends, unelaimed, to escheat to state: 22... scien NO XI 
Dues from, means for securing to be provided ..................----eecccssese-seneseeeee+ XV 


Election of directors or trustees 
legislature to provide that each stockholder shall have right to vote....XV 


manner of, to be prescribed by legislature —_-.2..2. 22... oes eeeececeeeeeeee XV 
Eminein fone ity. sa jects. TO ccccas cst thceserncs searaceaien AAR Cae en tk ED, XV 
Employees contracts to release liability unlawful .........0..20000 022... XV 
Equal rights of individual not to be infringed by -..........220.:..000.0000. le. XV 
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CORPORATIONS (Continued) Art. Sec. 
Foreign corporations 
agents for service, MUSE De ProVEd ed a5. tnk, cenceedecer-ttemeteden nae tbAgen tee OSE XV 11 
domestic does not become, upon consolidation ............--.-222.-----eeeeeeeeee eee XV 15. 
greater rights and privileges than domestic corporation prohibited...XV oa 
place of business, must have. ONG. OF MOTE: 22 201<-...-.ce<eensicepee ene de-conseectstensees B.'3 12 
service, agents for, tO be sPTOViGed, oo... —-ccetie ec oncsae enn eeepc eee ee cate XV ins 
Granting privilege to, special laws concerning, forbidden ...........--...-...-...... Vv 26 
Indebtedness 
increase of ....... pseaubbeigececteh sb tan n abedeaceess epi c oot ng Stat ie eee saat annie eae Cae ee aM 10 
special Jaws.extinguishing, forhidden..:.«i:wsite! ease see ee ee 26: 
Jointi stock companies, term ingludeg:tc.8). ee eee eels, ee XV 18 
Jurisdiction retained upon consolidation with foreign corporations -........... XV 15 
Liability,release from, when. probibited, .....2.<.....0ass.-F eee ee eee XV 16. 
Municipal (See MUNICIPAL CORPORATIONS) 
Policéspowa;r; subjeeh bO csc ccc e cle eek ed oe ae ie XV 9 
Price| fixing, combinations for, forbidden ......22...0....cme-t Lee, ee XV 20: 
Property and franchises may be taken for publiefuses..2:6t. a8 tas Bebe XV 9 
Railroads (See RAILROADS) 
Regulating production, combinations.for, forbidden ...............2....22..22--..22-1-- XV 20 
Release from liability, employees contract for, prohibited ...........-.2222.......-..- XV 16 
Requiring contract releasing from liability for injuries, unlawful -........... XV 16: 
Retrospective laws benefitting, forbidden ~...2..22.....-2..-2.2--.c-led elected XV 13 
Right ito. eue, guaravteed . 2.4. Sheihieo ee We ee De ea: Vi 18 
Special laws extinguishing indebtedness of, forbidden ............-.-..2.2..2222.22-.----- V 26- 
Stock of 
fictitious increase ‘of, shall/be ‘void: 44. 2A See Oe eee Aa, XV 10: 
increase 
consent of majority required: 2.52.3:.6 1. sha cee eee eee XV 10: 
mapeting) and WGtiee es eeepc ee ee ree ne XV 10 
On ky i - Pursvamee OL Peer ela Wea ee rca we cere ere ee oe XV 10 
investment.-of trust’ funds ain prohaDaved \ src eset ee eee ee V 37 
issued ronly Lor-value TECOVV OC Gress ceca reese at oe eece cae teiene eee DO's 10 
Watering “prohibited iis eke ste Re on eee ea tee ee XV 10: 
Subject. to being sued as mature persons on Se ee eee XV 18 
Taxation 
iheense: tax’ may Der posed (eee ae aoe een ee cee XII - 
power to tax shall never be suspended or relinquished ............................ XII 7 
real and personal property shall be taxed -...--.--2-..c--2¢-ciccecccnceccnenadenctuscedeuce XII r 
stock not taxable if property is within state and taxed -.........22..... XII a bye 
subject to state, county, school and wother taxes. oof i peecsseec-nsemeneaeee LL ye 
Telegraph and telephone lines may be constructed by ...........---2--..---:--0000-0++- XV 14 
Term includes associations and joint stock companies ....-2.....2.2-..1.e-eeeeeee- XV 18. 
Trusts SUalb NOt Sloe, BOLI Cin aiee aaa ec a cet a an nee ee XV 20 
COUNTIES 
Affairs of, special laws concerning regulation of, forbidden LVS. tI Vi 26 
Church or sectarian purposes, use of money for, forbidden qk oh eet Tes XI 8- 
Consolidation of county offices, authorization and provision for ............ XVI 5 


County commissioners (See COUNTY COMMISSIONERS) 
County seat 


general laws shall be provided concerning .......2.........22-2ncsecceceentceceeenes XVI 2: 

legislature shall not have power tO TeMOVE ...........-.-2--0-eceeteccessesececceoees XVI 2 

offiges shall be at ...j..s---- sie gat eran tse iets esd OR ee XIX 6 

question of removal not to be sumitted more than once in 

LOWE VOATS sts. e coh ansehen Se eyed ee gh 2 re eee XVI 2: 

removal.only) by,amajority) of electors: 22. 440 seen. eng ee. aes ed Ay XVI 2 

special laws concerning locating or changing of, forbidden ...................... V 26 
Creating offices in, special laws concerning, forbidden  ~.......0022222..222--21...-- V 26- 
Credityshall. not be. loaned iby -... 207 2 ei oe ee Ae eet XIII 1 
Debts of 

funding, legislature may provide for, 2...<2... ces fegoms op sete ees XII 8. 

private property shall not: bettaken,to-pay -b.4e..4udpalinusccrhocaels XII 8. 
Donation, or grant shall not, be made; byte! <2 fed ecody aelgd 2S XIII 1 
Exempt. from, property taxation) 2g.- sete -- cea stiin- gs sis. Se ee XII 2 
Existing countios, established “l.cea02 siete cease. Ge eee ee XVI 1 
Expenditures for church or sectarian purposes forbidden ...........00..02000..---.-- XI 8 
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COUNTIES (Continued) Art. 
Form of government 
approval of electors required before er cup Yous Favret: bigs ete XVI 
TOPS etOrem may wehan ee wel clk ce ee, ein he en 2k, XVI 
merged city-county government 
boundaries of, to be defined by legislature .............-.2...2.---:sec-------e XVI 
discontinuance may be provided for by legislature -........0..00........... XVI 
POV UGIAVUTEUNI AY TPLG Let OTe ete wae eee tae Rete XVI 
officers, election and duties of, to be provided by legislature ........ XVI 
Indebtedness 
amount of 
limited to five per centum of value of taxable property -............... XIII 
_ single expenditure limited to $10,000 without consent of electors..XIII 
pounds or Obligations aboverlimit are void 237i a ee ee a mh (| 
borrowed money must be used for purpose specified ...............222.........- XIII 
granvvor -lcan“or~erediterorbiddem | eve eas he ee XIII 
Berar OUl GOS teat yous Olle cit Mets UP tint eye ee ee ear, Myce uate O hes gos) XVI 
not to be authorized for construction of railroads .....0..2..2.....2..0 ee V 
nop to’ De-relinguished by special acto ik etre Ue V 
Bie Cee A hr nC Drees ULL se ated te-e8 eeieee te ath ioe see Uae Eases tk Re XIII 
Joint ownership with person or corporation forbidden ....................2..--...-- XIII 
Tpabiiey tor past transactions, POT DUdem occ a ena ase eee lea acon cr des XV 
New counties 
indebtedness, liable to pay proportion Of :.......---..--..c0-sc-ces¢--ceceeeeeesenccees XVI 
liable to pay proportion of indebtedness of counties from 
AGIAN Uh fk OY GCL pear tnats eae Part eh eee eh beset gSertiinda antd sede rkss XVI 


Officers (See also particular county officers and 
OFFICERS, BOARDS AND COMMISSIONS) 


appointee holds office until next general election -..........020...2.2222.-10--+-- XVI 
CEP Anca, Be Ona ope Ra Ae ROE Se DREN era One MURIEL eine RS Eile some XVI 
eonsolidationvot ‘offices, provisos LOR... cect eee see a tee XVI 
COPE AU eC RL ii Rl bl Chen dy openbaar rite aek nanucabnuye tse adn echy Mam mM mice nd “hy XVI 
county clerk 
elerk of board of county commissioners sided ute cc st ARR ae meee 4 XVI 
BRS CUO U EE COL CGY ghee nr Nai ola 5. sade be es tele Pea aPa oes, Fetes XVI 
EOUMUy OSUpCPUILCHdeUL OL (SCNOO] Sy 3206 24.2. ..1552i.2-45-dasagasiss asap ene fees XVI 
GOUMIN SUTY GY. Tees mg ast eii yee 8 eh og Bed Beaks a gg cq 2p eck eet - ced XVI 
DLLMesrob Ale At COUNT Ve bOUte seein cut oss ve eae ee el XIX 
other officers may be provided for by legislature -...........22.22222222.---------- XVI 
Pormbsors shallenot exceed fwor years: 0). 5.52 vee A eee, | XVI 
PUEDILOVAO MUN IA LAVOE cre Piette meets Ceti decent cota an aE SoU Setehra eee XVI 
sheriff (See also SHERIFFS AND CONSTABLHES) .....00022 2... XVI 
special laws prescribing powers or duties of, forbidden -........0...2.2..........- V 
POTAY OLAOLLICE-FOr HO TWONy GATS sc en ORO OD XVI 
treasurer . 
EOUOCEOVS OD EB RON Vise RE ancl e.. eA EIB  eeee osse  ER XVI 
shall not hold office more than two consecutive terms .................... XVI 
vacancies to be filled by appointment by county commissioners ........ XVI 
DegeZehgc Ait dete Saisie Nghia Ded 8 arab as OIL hes ire drach iea BAAR Rech pellet pts map ahd ieee ene a Re x 
Private property shall not be taken to pay debts of -.00...0 0. ee XII 
TP PODECEE Oly CLOUL ITT LE OI y COX LOI ec cn loca cae tyetea cat espwck ns cn atmentia eA ok dole ALT 
Re-adjustment of county lines 
not prevented by debt restrictions on new counties ............2..2222.--2-.-22---- XVI 
BEV POnceis ye We PCONCOENING,, ¢ OL OTUCOI p.12-.cnavespantaossuetiedeeerdt oct marsecltnosmvenank. XV 
Seat (See County Seat, supra) 
Senators 
PUP UTLEY CREDA GL CaN OO aa ca age sees dnetnen Vea tahoe nara yPeaiceaashs vaashiy diaetis ote sca VI 
OW LOO UEC OD TLE: CO ILA oi ng akan ach ekaraoaphinsncicstuns alapter sunday than otraingetes du cutee VI 
Shareholderjin corporation, cannot De. .....,....:----rese-sert «serene ssdsbeéecasvannndeiek conse XIII 
Special laws concerning offices and officers in, forbidden ...........0..0..0........ V 
Taxation (See also COUNTY BOARD OF EQUALIZATION) 
localianthorities, to “have power Of. js icsye} <fyecpnmes -xacgeen te ened fp nseens XII 
WED URLY, CR OULN I: REO ono can es nneen: cenrares cat aetemayarnen asa a SETS) eg XII 
release from, denied. sieiges.d-detes hak onl ed eae duncahe XII 
Works of, eight hours shall constitute working day ..........2.0222.... XVIII 
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COUNTY ASSESSOR (See also OFFICERS, BOARDS, AND Art. 
COMMISSIONS) 
First ‘election of, provided, for... Aas ss ai eee ea Ord. II 
Term lof7offiee sis EWG. MOATR Sorc aene-ccecncnasct--nusoienenoat-nceteae Seen ER ae eee eee XVI 
Vacancy is filled by appointment by county commissioners ...................... XVI 


COUNTY ATTORNEY (See also OFFICERS, BOARDS AND 
COMMISSIONS) 3 


Appointee, ‘term oful strat wv. bebsaghy ot ok Be ee nee oe eres VIIl 
Duties to-be fied “by: laws ecg ees ee VIII 
Election 
at igeieral: electionsin each? countyiy:. sates 2n- peeks ae ee eee VIIT 
first! election of i) provided foriasie tt 1s ee ee a eee Ord. IT 
Qualifications, same as for district judge, except age, 
must] besover twenty-one“ yearsy tee. cicltiter3.e Ricerche Pee ee Vill 
Residence in county during term required *-f:4ids...-iheeesin<ae Vill 
Salary 
half paid by state and halfeby:countyiclr 23h tee bea VIII 
tobe £ix6d Wy Law ase tees ed eee eee ge «eee ee Pees eae ee VIII 
Term of office ; 
OF pAPPOlMbee a Oe pee Maske ct tL ale ee rh ce EE VIII 
TONS TWO OATS aa 2o yk cacnonnnseeaccancocnsonsencntuaapngerFotdasegeesaeleus putt atatp tae ae tee se Vill 
Vacancy in office filled by appointment by county commissioners ........ VIII 


COUNTY BOARD OF EQUALIZATION (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Composed” of board of; county’ Comimissigners 202i eee XII 
Duties to equalize ‘valuation of taxable property -....-..2-2.--.2---2-ccec--ceeecceeseeeneee xX IT 
State board of equalization 0, SWpervise® <2 cece te ate een ere XII 
Supervision by ‘state board. of “equalize CaO rit: otis a eerctenat tee sar erence ee XII 


COUNTY CLERK (See also OFFICERS, BOARDS 
AND COMMISSIONS) 


Clerk of board-of county commissioners 2.2. sc cet XVI 
Ex-officio recorder v yt..otalee ee ee 0 ee ae XVI 
First ‘electionof, “provided fOr siesctecsniceeescie tees ads tee Ord*11 
Term of/ office 18 two. Vearsrgd sxe iatsicle th ed ee ee XVI 
Vacancy to be filled by appointment by county commissioners ................ XVI 


COUNTY COMMISSIONERS (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Appointment 
toi fill legislative ‘vacaney, twhengy.ce).2t 4. Sa Si ote. ce See V 
to fill unexpired term of clerk of the district court ...................... neue 2 WALL 
tojfill unexpired-term. of county attorney. ../cpicccsscstatee <ctteondk-ee es Rigen 
to fill: unexpired term of justice of the peace: 2.5... cette VIII 
to fill unexpired term of other county officers —.......1..c.ssc.1ci.kn akan XVI 
Commissioner districts 
assignment of commissioners tO GistTicts ~.....-..2...-.c..--sssesscccessseeseseeeeceeee XVI 
certificate of metes and bounds to be filed with county clerk .......... XVI 
change of boundaries 
cannot be made within six months preceding general election ........ XVI 
made to equalize population and area .......ict ee XVI 
term of office of commissioner not to be affected by ...............-.-.- XVI 
district judge shall assist in creating or changing —.....0...eeeeecseeoeeoeee XVI 
equal as" possible in area and population 225 17. eu ee XVI 
new counties shall create at first session 00.02.00... XVI 
Constitute county board ‘of: equalization: 4.2... hore ees XII 
Division of counties into commissioner districts provided .........0..02200.------ XVI 
Election 
first-election, of, provided. foF ss:s:2.402 00 JO ee Sa ee Ord. IT 
to be submitted to all electors of county 22.0022... XVI 
Equalization, county board of,’ shall@be! i. 4.208). FEO ong ee XII 
Legislature, to fill vacancies caused by death Gm oon... eeeeccececceeecceeeeeee V 
Number-of, shall be‘three \....1o.nte hee ee a a ed XVI 
Residence for two years in commissioner district required ..............02-0.------- XVI 
Term (shall be six years, .---22s) cen eee eee nee Sepa ane je pelea, XVI 
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COUNTY COMMISSIONERS (Continued) Arts 
Vacancies 

imvlegisigture,caused by,death filled by 22.26--.:40- 20 BER Rend, AR V 

tor be’ filled .by.appointmentiby district) judge | .....-ccscc.1.c. ccs e dees XVI 


COUNTY CORONER (See also OFFICERS, BOARDS 
AND COMMISSIONS) 


PIPRUPOIGC ION Ol! DT OTICOUR Ofer Sy ote Bead thas: anc Et best <Eat vans evan ees Ord. II 
PTR MOL LSC On SAR EW UY CAE e sec) Rt PA hic. 32k BR pelccerce sees suueBuch dealt cick Bina XVI 
Vacancy is filled by appointment by county commissioners ...................... XVI 


COUNTY SUPERINTENDENT OF SCHOOLS (See also 
OFFICERS, BOARDS AND COMMISSIONS) 


PEP Stee LIU DR GE) tt OM 1OCU SOR 6 stores Seat fo Seegen eB a gy aac aca so ui, Orda 1), 
LE EV TES PUTTIN ee Rie, Meta tet bees 9 ape thle ie Tce et eed AL ia iia eee Maca 9 IX 
Las gre Un ev ea Rete Sloe ai POW nd fein maven 1 eof Ncsparipa Rae Set Se el le laa ee XVI 
Vacancy is filled by appointment by county commissioners ................-------- XVI 


COUNTY SURVEYOR (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Pe So Re a Ase es A yi 0 ahi Ao) Brea ty Dig Ried sal rennet tre rane sere) shee ee ra Hl Ord. II 
JROPSED epee an ee ORES ei Aor am ote al ee ania « Sal A eine eal Dane emma mr eet AVI 
Vacancy is filled by appointment by county commissioners ...................--- AVL 


COUNTY TREASURER (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Accounts,to. be examined ‘by 6taterexaminer 20. 222A R on Ae eles Vil 
COMOPLOL. 01 Gta SGN oeseesse tert moet assess at De AE te PI ED 2, DT XVI 
MIrab) OLE CULON Of. 17 DEO WIG (LOT peteee wan tnteni knelt (t A atl tite FINA, ok) AAS OT Ord. IT 
Office not to be held more than two consecutive terms .........2.2...-..----------- XVI 
Term of office 

Hingited 40\ bwGstermsees sects ak MII EOD eit Ue St XVI 

OLS EAC NC ee MT ORE SPO Seo eae HEWN ail pele 0p aa ee een Mee 5B. Bott) are M. XVI 
Vacancy is filled by appointment by county commissioners ................-.------ XVI 


COURTS (See also JUSTICES OF THE 
PEACE AND JUSTICE COURTS) 
Bribery of 


CLG Ratt late ay, ah Pana, eee Oe: eae ede seam gatacin CAA ENGT Liane AM OAR ark Vv 
Punishment. cosbeiprovaded shy plaw cla i MeL! PARE Var Ot i's 
District courts 
appeal from, justi¢e (courte wallow ed, fiwcn..2elwxedta.ti toe, teres. ELE 
Bopedis iron, toobe replated ubyn lanier S215 tin see weil a Vat 
appellate jurisdiction extends to appeals from inferior courts ........ VIII 
business of, to be transacted, when 
every business day, when only one county in district ................-..... VELL 
judge shall fix term, when two or more counties in district-....... VIII 
COLLIOTAII,, WHIte"OL may le! ISSUCd ISB lh ce VIII 
clerk of (See also OFFICERS, BOARDS AND COMMISSIONS) 
PTE LEVATOR NCIS OAL eR Be Pe Lk a ena ee Pe PU TUE Es ATL Seer ol VIII 
assumes duties of clerks of district courts for territory .........-....-..... xX 
assumes duties of probate judges relating to marriage 
eetises ANA IUTy “COMMIBSI ONL = Bete sc-cpe hc tey deeee fede as bert... xX 
eunipensation torbe provided (hy law! Siaiicies tie. anata! VIll 
Guties 1.0 ber provided atv slaw ce els tech ee EE eae: Soy yaad Vii 
PIPE Lenn Wy PICELOTS. OF COU GY tc od oo 8 Cy ibe eae ibe ay MILT 
fees 
collects fees to which clerks of district courts 
for territory were entitled «iets ee et eke nian xX 
entitled to fees provided for clerks of probate courts ................. XX 
TATSESOIOC UNIT Clg PROV ALCO LU poet cocrccnt tec, never ante ate RUE eee Ord. IT 
WU Vt OORT ISSO OU sek a a ee ee eid eee ea el: XX 
pracice of law by, while in ‘office, forbidden, -...1..-aesaieeelsene. VIII 
tet tO be same. ag Histrict jod gee ons ...c. thee eed tea VIII 
TIING OL -BIGOtION: 2.5 fa.coa. 0s PE eet SAIS Re eOweD. ti UNS 32) eat VIIl 
vacancy in office filled by appointment by county commissioners..VIIT 
eye p Sa ete) Ow eer ov en do MARY ce 1H 6 pee ame) Se aS at MOR ROE Ey ENE RMmEMPIe Ek Mia Pp VIII 
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COURTS (Continued ) Art. See. 
District courts (Continued) 
habeas corpus, writs of 


issuance of, on legal holidays and non-judicial days —........0..---.-.----- VIil 11 
may be issued Ney Sir Skee FEM Fok he RAE Bete es oes ok he Ae EAP Se Vill pat 
service may be had of, on legal holidays and non-judicial days....VII1 11 
injunction, writs of 
issuance of, on legal holidays and non-judicial days 0.2.0. WE LSS the ae be. 
may be issued EER ane nae LRU en ae Sas Rn et atten ach fe 9 gh enh Bans Vill 11 
service may be had of, on legal holidays and non-judicial days ....VIII 11 
judge pro tempore 
agreed upon in writing by litigants or attorneys ............--.....-.------- VII 36 
appreval of -cotirt Teqmired -e. tao cas aoe re eee ee ee VIII 36 
member of state War, ss y Ree terete ee eee VIII 36 
order, judgment or decree shall besof same force and 
OLfeet (AB COL TEP UAE ARAL TICh \UM Es eae ee nh ce eee VII 36 
SWOT LO ITY CRS, TUTE G0 ic a cence acer g tema oe ee ee ee et ee VIII 36 
judges of (See also OFFICERS, BOARDS AND COMMISSIONS) 
age, must be twenty-five ORT S neat enn Ei ena Vir 16 
appointees term (ot <a ea eee ee ee ee WET 34 
assume duties of probate judges relating to town 
sites and approval of bonds of county officers --.............--------.-.---------- xXx 1 
citizenship of United States required wel eo SN ca be cabee® Gals OR aks 2 Vill 16 
commissioner districts, shall assist in creating -...2.....2......22222--.------- XVI + 
county commissioners, shall appoint to fill vacaney in .................... XVI om 
creation of new districts not to work removal of eee a: Vill 14 
élected by electors of judicial district... ed ee. VII 12 
first élection “of, provided tor 2... 2s a eee ee ee Ord. II 6 
forfeiture of office by absence from state sixty days ................-.-- VIII 37 
holding court for other district judge provided for -..............-..-..-- VII 12 
holding other public, office forbidden...) fo eae ee VII 35 
practice of law 
by, while in votfice,forbiideny 24.0 3)-4o- et ee ee ee VIL 31 
must be admitted in Montana 4s.) 2 sega oe ee ee ee VIII 16 
qualifications “Wf s.s.23. iia eee ee eee VIII 16 
residence 
in distrietl, during (eri £eguIred <2. an ee VIL 33 
in state one year required ............ ororo asus belate= tess nice eee a VIII 16 
must, be, in district during term) ise et habe ol oe VIil 16 
salary 
amount, until otherwise provided by law ....-......-....0----..210--00--- VIIl 29 
change, in,..during term ~forbidden! 20 Sec ee ae Se Vill 29 
no other payment shall be made on account of office than —..VIII 30 
paid. quarterly-by ‘state: 22 ee Dee ee 2 ee eee Vill 29 
term.of, office tovbe:Lour yearen Anan See, Bee VIII 2 
vacancies in office filled by appointment by governor —............... Vill 34 
judicial districts 
atleast one judgetntedch' £211.42 20 Fe ieee eee ae VII 14 
SULTS bed 2 at eh ee asa VEL 13 
new districts 
boundaries must conform to county lines —._......22-.22.2 eee VIII 14 
creation shall not work removal of judge ~........--22..202-222eeee Vill 14 
legislature -may< esta bligh iene 2 a ne ee A eee, Vill 14 
number of judges in, may be changed by legislature 0... VII 14 
state:to-be- divided inte i245. Si RR ee ee VIII 12 
judicialpower (vestéed<t 2.127 er Soe ee. OT Ce eee ee | VIII 1 
jurisdiction assumed of probate matters pending in territorial courts..XX 13 
jurisdiction extends to cases involving 
annulment of marriage and divorce 2.) ee ee Ba ee a VIII 11 
appeals from 
Lf SLLOL COULTER: le Reh ae a a ee ee Vill 11 
justice: courts: 20 2RNe aR Agee piel Mba Daban ea lie Mee Ue a VIII 23 
assessment, legality,0f :..c.2ciewe MY ee ee VIII i: 
elaim .or demandsexeceding- fifty dollatarc.cannete LORD oI WATT 11 
divoree ‘and annulment) of marriages. 20 ee ee VIIT ‘ji 
EelON Ye CASER 2 Bi siscke nection twin sheeted atti te ec Ne aE Te OE, ee VIL 11 
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COURTS (Continued) Art. 


District courts (Continued) 
jurisdiction extends to cases aro Wine (Continued ) 


FUPCINLE eNETY ANU Web AN Ol cst hee ded es cad iocoeee pte acest I) OAT a VIEL 
PUTO, OLA Ee OL) cireces a acseNe ees USP AC ONT i SOLE Dh VIII 
INSOLV-ENey. Procoeuin pe uall /e Miaw Se Le Se pene a cath a Ge VIII 
misdemeanors when not otherwise provided for ................-.....-.-.-- VIil 
Municipal) fine, vicwalityerore 19 Li) WIS (SeCRUe is 2 BAIN O88 TF VII 
RATAN YA ELON pent fee incu ch cc eedns wrugszdnebvscerkiv ines) MUtTTAs eet ch Adee a VIII 
mllisances, prevention..or abatement of TAL. 2 pe noe VUI 
Pussesslonyjol Teal spropertiy rte ea).sa ted eee OA i! VIII 
PE OOM LOG NACL OLE gic dodaetsteeaces tee terete esos c sted ate sy oltanpates IME Ie en dee VIII 
real property 
POSSOSSLOTI AO Lec nonedtcedot ie syces eo cnclatierdie prachece eha. AA IO ER ON VIII 
i ARATE A Wp apaiote Rank sedate Pt kas Me Palen, a obit. cca MAP AC NN AEE AG S| te Ms DRA ete 2 VIII 
special actions and proceedings not provided for ........................ VIII 
ta, loganity Of ieee PURE URSLERE 20y Routh tate Pets eevee MCT tek hs a a ad VIII 
ale Tare SLOP OLUNs sc: sede coe sa. Wang hs eceh een eco cea as ngepe et EPI VITl 
Wb UL Stud Cor ar: VAS yee MI ELC APE Golee ON UP PM cores OLN coord weree tk Cres Mer Cae Ge AMOR Y Be VITl 
ING aM Usp Wels) OF, NAY POCIISSU ed jae teviee. Boue whee Wal Bee nel VIII 
minal ol, jedves. ny judicinlidistricthpw ok hen. ba elie sehen. Vi 
OPCDF POLI Tansachion dr) DUsINeSS -n.12 2. Raaeel. way) Roe Sein sd VIII 
original jurisdiction in all cases of law and equity .............2.---.--------..--- Vill 
ee Ou eM ALTE Verh 2 Mio eae ea Bead) sds 31 NCR PRED «87.2 Beit SOR OPT TEL OEE Bie ran XX 
process euall-extend tocall parts ‘of the state: 2.022 .cte ieee es MILL 
prohibition, writs of 
issuance of, on legal holidays and non-judicial days ...............-..---.- Vill 
Why SSO PLBSUGU 2 Aer oe gg ee a a nk cee ce rl A eta ce, VII 
service may be had of, on legal holidays and non-judicial days......VIII 
Quo wWweartanto,.writs.0ty jay De dese) re .c.5ccceaveck ays eee ote ee VIII 
real property, actions concerning, shall be commenced in 
POUMEN aviOrer DEOUCELY 01S 1OGATOC ir yh. kage: oon ee Aimee: pe eee Men aay VIII 
terms of 
SIR OUE Pe UCL Covw On = Nias ee el Ee ie aoa AEE Cet hed. detec 2 5 VIil 
four, at: least, to be held in’ each county, when. .s....04:.244.2:4.0-4-41 VIII 
Aineropen LOT Transaction Of DUSIN GSS... 2) Ao odes epee reat WALT 
White ,original and remedial .may De ISSUE > -5:.420-5:-hsoct sc decpodee Jadeyonsinsn ont VIII 
Inferior courts may be established by legislature -........22.02.2.222.2222.1seeeeee--+- VIII 
Jurisdiction of same class of, shall be uniformity so is..--2redlepee--oberstdary- esas! VIII 


Justice courts (See JUSTICE OF PEACE AND JUSTICE COURTS) 
Justices of the peace (See JUSTICE OF PEACE 
AND JUSTICE COURTS) 


Lawsmelavno to, shall be uniform and general, 2 iiss. cnccsssesnogs-casatmyen VIiil 
Municipal courts (See POLICE JUDGES AND COURTS) 
RP GIEAE ROW OPV OU SON Eras Oe MIRC tae sh ctentencthceen atta berranas lien Dea hat ete A berated III 
Organization of same class of, shall be uniform ........1.22...22...22222122-seseeeeee VIII 
Powers 
not to exercise powers of other departments -.............222.--221---ececeeeesesececenncees IV 
GCPasatiarelysaon ¢ shall “Der E LE OL yee ane soak gece eve eee ate ened iad a ace canter ers Vill 
OtHSRWIePArCMOnVs MObN CO. GXOTCLN G5 coco pet sie Brendes de apeben ehginae dictate teeta dane rv 
Practice 
EMIS CLASS Oh Bud eh DU PUM LOLI secre. cece tint eec tice ce haseth deeb encadthce Vt 
MOCO a VR TOC ULA NINE) LODO IGUCIE 2. bins shed tyscyceenaas eyoaeranSuveeyar cL ge pe dasavandapge at Vv 
Proceedings of same class. of, shall be uniform. ....2.24..0221 eect ase VIII 
Record, courts of, supreme court and district courts to be ......-............... VItl 
RON GO tent MEL CEL OL UCC Ne bal cetel i Chen soos Saad ace care he Noah agin Til 
SPAS Ole LELPILOxIA COUTTS PAGS: LOsSLATE COUTTS fe oo sees ua vensseaesiccadeeysseceasncer= XX 
Special inwa Tegniating practice 1M, | LOTMIGC CD aon... se esa tansscegpnangst ee ckannen+oee V 
SPECTOR Sa TCE C ES 3 2 Cot Walp 26: Us yi eli 4 iat boi ong olin ate on dd a Oita Allen, Raa aed Tit 
Supreme court 
appeals from district court to be regulated by law ....................-..--..---- VIII 
appellate jurisdiction 
Sr Tends tral rCases Ey Lavy AN OUT ye ooo gece cy ve ap anehtin nee eee nnatons VIII 
only, except as otherwise provided ........:........-.....----.-, ig eer ih Nis aa VIII 
MecLan Lael, Wel tet, SN I TRE TLOU oye. 04-lantets-cenay ttbstewek oh. Cont aahaguntee VIII 
chief justice 
absence, in case of, justice with shortest term presides .................. VIII 
OL EOR Dis Eb OSA LOIS cel Frege cas rete cece anda rhbegentanetengerottewnkeceespewtee VIII 
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COURTS (Continued) Art. 
Supreme court (Continued) 


elerk of (See also OFFICERS, BOARDS AND COMMISSIONS) 


appointee, term off.i 25... ee VIII 
compensation tobe fixed by daw ...c.-ct-este tr VIII 
duties to be prescribed by law and rules of supreme court ............ VITt 
elected by: electors of, state (atdarge -si2i2.. taut. le eee seas VIII 
ex-officio clerk of advisory board over Montana 
Trustvand gleraey. Lund, sek seas ae ere eee XXI 
first, election! of, provided. for tities Ord. II 
practice of law by, while in.office, forbidden ssces teste. nelae VIII 
téfm. shall. beisix sweard: 22.5.0) 6.61 oa on PR tee ee ee Vill 
vacancy in office filled by appointment by governor ...................... VIII 
Court Vor -recordy shall: eck pes ee sess cath senna BE eee VIII 
decisions 
majority necessary for pronouncement of .....0.....22...2222:::22eceeeeeee VIII 
publication of, to be provided for by legislature ....................-..-..--- VIil 
district judges 
calling in when, justice disqualified -2.-cac ccs sevecnn sn trees VIII 
opinion has same effect as of regular justice of supreme court......VIII 
habeas corpus, writs .of,:may-be.issued /23056...S.2. nhs ieee. VII 
injunction, writs of, may. ibe. Asse gcc .0c5, fe te eee VIil 
judidial.. power. vested sin 21 Nt02. 20,220) Pees eco, ene ee Vit 
jury.smay. be .called, (Dy ye WOR sicnegyiciaetosvas cates oonseeeerepras de Benceecs ta eee VITl 
justices may issue 
certiorari. Write SOL when we ee ee ee eee Vill 
habeas corpus, WELis OD mas EN Bees ie semen ee neeee heer ee WEL 
writs, issuance of other, may be provided for by law ....................- VIEL 
justices of (See also OFFICERS, BOARDS AND COMMISSIONS) 
adjournment, by. numbernmeccssarw ee cn, weer eye eee te VEL 
advisory board over Montana Trust and Legacy fund, duties as....XXI 
A96.must bes blirby vy Car ste eee rs Se ee eee ene Vor 
appointee, tern: (bie gaia eer ctor ee cae recency eeceena tee VIII 
éitizenship» of “United. States: reqiired sis ee ead. eee eee VU 
elected. by. electors of state*at Varce’ 102 2 eG ee eee WOTEL 
election, MOUNeF “OL TO VIO me eee eee eee eee ee Vil 
first-election,,o£ pine Videu al OT) ae tt Ne ee tee dene teas Ord 11 
forfeiture of office by absence from state sixty days .........---......- ‘Vv ITE 
holding’ other pubhe ocfiee Worbidden se. .e8 oo, eee Vill 
number ot, ‘levislature Wray *1crea se 20s. 2 les Bars, ee eee eee VIII 
practice of law 
must “be; adneit bed Te MOM bate ec eee es nee ee VIE 
while ‘in-otiree,7lor biden ee eee eee cee ee ee eee eee Tae 
CQUAITFICA CLONE SOL erste ce acne: senna ens ee rene eet ee ne thy ee eee temerae eee VUI 
residence in state 
Curie Terme retpulre dares teeter cete cere seni me, tan Wee ats Pee ae eerie eee Ce 
Pwo Years required i. 50 ce iee ee ot eee ee a ee et eae VU 
salary 
amount, until otherwise provided by law .......,....------.ccc--ccee0----- VIII 
change in, during term, forbid dem: 2... ees pir dee hv VIII 
no other payment shall be made on account of office than......VIII 
pardeqiarterly by Tata OM eel eae eran eee VIII 
term of office 
OR PIPES PTO We Ca Nec etcetera ee ae aan a Ee ROSS eee raise 28) Aa VITI 
CO" DESI Ky Gail's He Oe ed Bnet Rech, Oe rs Med den atient aeleks teed nemay eae WeLie 
vacancies in office filled by appointment by governor .................. VIII 
THAIS, WEIER OT AIS yO LBS CC eee rccg ccna ate che ee ete a ee ae VIII 
number of justices legislature MAY INCTEASE -.2.42-c5 oleic ee -eontencnenenecnteceee VOI 
PrOb PION, AWrits OL Tay WG Ieee Beco e suet ce eee eel ee VIII 
publication of decisions to be provided for by legislature .................... VU 
qua warranto, Writs. of, May DE ISSUER, Wiis uc tak kee eee ee MLL 
Quornin wa jority Mecossary for: 2 kee ee it ee as ee VIII 
SUPErVISION OVEr INTETIO’! COUFES  VOSTCC GUM eee tte ieee ee VIII 
terms of 
atiseal Of SOVERMMICNE lee ae we ee ee Seer eee ee Vy BEL 
three,) at least, tobe held: each wyear senc3 il. 8 ee et eee VITl 


writs, original and remedial, may be issued 
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COURTS (Continued) Art. 
Territorial courts ‘ 
Ruse Ol, Femaitiem 2 Ull LOFCe ANC CLLOCL® soc. cclacrcttceccsccnese oy Et RTS XX 
acts unaffected by change from territory to state ....-.....2222222::eee eee XxX 
BOdIe Os DABS LOCRLALO COUTES occas 2k t ate, ieee ure hb ale s2 0 Beall ets XX 
Uipitormily in same.class OL. FOqulred’....0.c.<-,-<dexts-uis she <Shad cst Bate te Uh Bee ebb lee Vill 
CRIMINAL LAW 
PC OUSSOMCSOer er OTC em Gy UNE LG pence sees sans chara hcg a ee eM iSite oh anee snide Til 
PD DGWmer rie Gr URC CUSOUM UO meine: sc8h Saket Si nectcadeessba aah outs ct ear SER Soe dani III 
Bail 
cil PU PLASTER NUS a RST a Hee lad ha ly 2 ahaa ae A ots W158 bdr canna Sek ceo ea III 
Cupreas OLleipes MObl Daslable, Wel pire. ape ett lds or ease sedesened IIt 
OR AS ERTR Sie go COE a 6 Mall oe SR ee sel NY Tae Nl Se Oe Fe eA em Rem Ee IIl 
MUMORLON WEOMDO ABUL L VOLOI re cece. teeta dag a eke Nakai wee tA fem ose VP ea eyes te dedetcs III 
Vase ol accusation «Tight. Of ACCused TOs KNOW | 2.:2.:---2--2ceccecgsez-copecane<oaensebiethesain- Til 
Complaint;-offenses to be prosecuted by, when wetter te tet esl Scs sini III 
Conviction, effect 
corruption of blood prohibited .22......-.-222-2.- RCE: ORNS MA Ts 21a eater Td Til 
SOnpelvure. Of. Gabate cprohipiteds i: Iu. Wh we toes. ota ed ee a dda Til 
Corrupiion.0L; blood! not aworkedy by conviction i121 Toe 2am) Ae Til 
SOT el Merits bie 1 Bete eel a ah cca, A AN GRO EO, FAT ACS NED Ds III 
DeprerimprMsomumemincor, Prohibited ys. fee. eke Make eet earned 1h as 
Reréendsricht sora ccused -to, in person t:...0o ae ee Oe Be ee kee One! IIt 
Defendant, right to 
PP yBy SEARLE BAR fos 8 EOF iy Lae he Ate, gl oot Sh a Ra pM etre oP Sal. ene» el dah 
ACC iy Rep ta ye apaereneg 2 car yar ao eae iers Reseed indie iat Ne terial 5 sein lcm hetale 8 lil 
CUUPOUL CLOT CAT COROT TWEET CHRO Ge cee ticle enor tee eRe cee cee i ret 
SOD ON as ey bres ot oak ee Aa 1 ape blue sR 9 epee ga Che ola mene kale a ee ee fi 
Mean MAtUre andr CAUSE OL DCCUSAULOM 2c. glecee secre nceacsencencet oes sereereseecceat ss Til 
gS fiat ETE og opin 9 petri phetrertirs arm seco iy sented ice aa a ae Iil 
SEU ce aL OLE ULE yy trees ete ee tet tees ee ae Rate eae al ee Nein alae ocr ete set deaeel dieses: IIL 
LOOT SES fae oe wet eee oh coaches hts hg en geo tat RA Ae Ne eae LE 
PEPULOWLO COS tit Vee aTiSt EIS OTE re oe a en 2 ak wo ee cesng peeve Tit 
SPO SO eS lca se Ep oo SFG vn ear ae tes ar Seay Ra i id de aA Pet tech eee Wid 
TORE ey SOP yeah 0 pe BBW OCH ASL Man a ee em ea cael Ng aera Ra aOR Se eae III 
Double jeopardy prohibited for same Offense «.-....22-t one een cece cnet ece ima! 
Evidence, deposition admissible in absence of witness ................22..--22-2---21---- fit 
Examination and commitment 
TICES EAL OG ye 00 5iy ees se Poteet es asda sents pec Genmccé- vee <p i nsx s dune cic wipemnce igs Mp: Gabe JET 
DEGTGQUIGI LOST Os SMUT PMT OTM ALLO yao coc on perme madnrash te diegl gancueennptcect ant: Mec gids EL 
MMM OSRAry LOR TAIN ANIC CNC, catestwncccgsacuccbios\G-pexk sa casceeda toned egtae cnet ha ELL 
tox pase Lacio Mawes tOTDLGGeN, uewl ha. sled se) tet eid i hss ar kee teas Til 
Felony 
BiIMPCeOL  DVeleCiS lature. (pro ILC sort cut cecskunduty castensasacn ee eee oe III 
VEL ESOLCE ONS Ol a IMs Ce Gre Cby COUT Ero crc cone MOEN tet estat tt NE ee MILE 
justice courts may not assume jurisdiction of, except as 
PPL es COUT ia, Aire cee acc tka Batt cs KE EE OO, fats EOS OIE E208) VIII 
HIT es SLESCESAIV. Gye PTO NI DLGC 4 secccti ne rsnt creed eteencin EE, ee RE Ae HiT 
Forterure of estate not. worked. by conviction. .22.21538..20 Jee. Us DLE 
Grand jury (See GRAND JURY) 
Imprisonment, for-debt prohibited casscdarcctsetecessice acdsee nese dA ee OER, III 
Imprisonment under territorial laws shall continue under state —............... XX 
Indictment : 
fixrewer AN Aer S VU ISt GOMUUL LO REINO nk. cottees arate secon tenaseeasanerecoenerereese III 
OGrenies many Der pTosecu bedi) WOU reenact agra Pen ute tana nseggeeseecoussaeennseracys Tvl 
Information, offenses to be prosecuted by, when ...............-...0.---ssc---ceeneo+ III 
Jurisdiction 
SPT} ea sis ep yh Meanie Pe RP mit eetn mtomnnr nate SAIN Neate: Hamre SetnGGe be Up Yee nO 8 ela oan VIII 
pp ROT GUC tity ee) et Biel, eS Mien: Se eS i a NETL. 
Jury 
hag bg MS a ON aah A Papert RNY oe Siero Aitenrrneeena een tame ESR oe oy itor Tey eer EEO III 
NOCD THIEF. enn. este ge nanan haa ne- s-Sas PES papnag adores «deal gp late saaty GMS VOTED dha ene III 
justice court 
MOT UEGIU TRIS POL MOU Selan ceeatosrars crea craiescno tenes cazvsnundasieucholtacnatoonPsnsbn uns EE 
Soy EES) origi a feb telat 5 beac Fane De eae nip ne ny DEPOT oy ESS LLC er eee EON REET III 
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CRIMINAL LAW (Continued) Art. 


Jury (Continued) 
right of trial by 


eonsent, of. parties, waiver "by? CUM iIan AROS. See ee III 
default.of- appearance; WalVeribYyesciesngieee RO ee ee III 
felonies, no. default: or waiver -icchve. EO eagle 2 OLY: 
impairithent prohibited yee ek ge ea witha ca eg ee an ie phe ae III 
leas'numbervot quratrs}mwhen 282) tens ee eee ae III 
plisdemeanors;etauls Or Waiver cles eae nceac cg te east ee ferme iwigh 
SS CULES. LEO eee a ar Sea eas ae Ce ITI 
waived, whon; low 4s. 28osy. Ure ree ce ate ee ceded ee rere III 
verdict 
misdemeanors, two-thirds ma yr render iii cecees ee eepne nee cgsacpeeneeaenteasesctee 19 
numbers of FUrers Teguir od Mest ero aa oe eh es. Se ee DEY 
Law; reformation and prevention to’ be basis Of -22csic...-2 cee tegen III 
Leave of court 
prerequisite.to filing information: Sic Ue ee eh een, eee 174 
unnecessary. to filing indictment. 22sec col eels eects ccssytene teh atten eer tenes Til 
Misdemeanor 
jurisdiction of, in district court when not otherwise provided ............ VIII 
justice courts may have jurisdiction of, as provided by law ............ VIII 
Nature of. accusation, right, of accused to know 2223.02. i.e ee III 
Offenses 
in district courts to be prosecuted by information or indictment .......... DEL 
in justice and municipal courts, to be prosecuted by complaint ............ III 
Offenses against territory 
appropriate state courts shall have jurisdiction ~.........202...22.2.---:1e2-:eeee- xX 
Shab Mat ADBCEC rnc. -nes4i doo dosecwnsqngllrenticeabewes ste sence hana) aia Aa ence sia ree ae ie XX 
statute of limitations concerning, not changed. ...25........2.h a. XX 
taken as offense, agsingt la we Ol) GLO Ge veto essen hence yea te aterm tates ee XX 
Prevention and reformation £0 be ae1s OF sn slices cee: cated aetna te III 
Prosecutions for offenses against territory 
continue, 18 name ofistate of Montana 2 ct ose eee ae XX 
shall Mot: a Date, 265025. scien cat begets ead oe Ree a Segara xX 
title of actions to be changed to ‘‘state of Montana’? ..._......-....-....--.-.--- XX 
Prosecutions to be conducted in the name of and by authority 
OF Phe States Of. MOWCa a 27a aa eo cg ee tee og oe ele ee VIII 
Punishment 
corruption Of DloGd prOULD ICG cages ae ease cera et et eg oe a ee ee Tit 
eruel; dnd unustale Pron bites fos Gece. es ieee: tetas we eg tee eens ae ee eee III 
death penalty permitted desea eee tee ee eee oe ree Oat oe Til 
forferture..of, estate prolibi ted cms chk ee eet eee a near tc eee III 
involuntary” servitaide Permitted taco. Ae ees eae eece anes Sea ear ee 141 
prevention and reformation to be basis of laws ..........-2....--2-::----:ee-ee0002= III 
reformation and prevention to be basis of laws ....................c---cscecedecceeenes 1G 7 
slaiver'y. Permitted: ex cs2iics cde stv ousns MC REE ESS aM ree LIT 
spetial laws coneérning, forbidden 7. nots. ccdskesls. <cevetd ses tekken vi 
Purpose of, to be reformationiand prévention) sdiviin_ foo 2o ee iil 
Reformation and prevention, to.be. basis Of 25.2.....01..cestedeen.e wl Riese Lt 
‘Trial, @ight to speedy and ‘public 2. at) eee eee cae, me LI; 
Venue, change of, right of state: to, ce. i2 ee: ee ee tee ee ee lage 
Witnesses 
appearance, security for ih 25 ke eccsrgcstasgetcanabeek ee EU ee eae ee ee III 
bond for appearance, release UPON GIVING. -222..222---.eeetelencteence-echteadentoceenenee Ill 
deposition 
eecused and counsel-to be presen tito. ten ae eet ae een ee Ill 
defendant and counsel to. be presen ty f7,...y<t ion phan ee ee III 
ai Het Of BGCUTILY OF DOMGl ie) ores eee oo ee eee ee III 
manner of taking to be prescribed by law -.......--..220.-.-.:sceeesssseecsesegee III 
reasonable notice to accused ‘amd ‘counsel: 2.2.0. fel. een eee II 
to be received in evidence in absence of witnesses ...........--.--.-----.---2.. III 
imprisonment of, to secure testimony, limited :.2,.2.....0.01...0 III 
right ‘of aceused to compel attendances 5) ianh Act eee ee III 
right Of "Aecused (tO: face. ces ao een cater eis eee eee ee dene III 
security for appearance, release UPON Giving -..........eee tee ckeeeeeeeneeceeeeee III 
DEBT . 
Imprisonment, for, prohibited)... ctoaieh eae cine eee wee III 
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DEEDS ; . 
Invalid or informal, special laws giving effect to, forbidden ....................... V 
Special laws giving effect to invalid or informal, forbidden .............2............. V 
DEPARTMENTS OF STATE (See also DISTRIBUTION OF POWERS) 
Appropriations for, expenses of, may be included in general bill .........-........ Vv 


Contracts of 
for supplies and labor, subject to approval by governor and 


EOE SED Rg yah a nice Eat ea SCHR AA a nV Bt ie nat ids hdres > Ok Nea nace 6 a V 

NEG eT ROE ER ECT AE WIE 8 9 MCA LSS HN Oe LER RRI o GRIT tne | EO UNI ile Re NO Vv 
GALICGES Bir LO Ort VEL OS UOC CLT tet rcire eecoer Seer Piet atsan ede Pee nee cence Vv 
RLITiCere onal MOL Ue averestote il Comrie te OL sere. - eet tereta aco teass bare taese V 
MET Vite. ani IADOreL On, BO Ne LUTIISNOG WY COMLLACE shces ae oes csecece cede secstovcnydeee se We 
Supplics TOF cosbe-rurmished by contract lel Ae Do eg V 

DEPOSITARIES 

Designated, bya state: depository sboardjywcl...cu cabinet, XII 


DEPOSITORY BOARD, STATE (See STATE DEPOSITORY BOARD) 


DESCENT, DISTRIBUTION AND HEIRSHIP (See 
SUCCESSION; PROBATE AND ESTATES) 


DISTRIBUTION OF POWERS 
EFC YS PTL SEC EO Cee SR salle ache ines Eten Beet gre koeh al A Bah AAW BIE. eth adn mcpcbincages LV. 
One department not to exercise powers Of AMOthE, ..--s..-ncc- ss sccee- cena edeceseeeceeee IV 


DISTRICT COURT (See COURTS) 
DISTRICT JUDGE (See COURTS) 
DIVISION OF POWERS (See DISTRIBUTION OF POWERS) 


DIVORCE 
Granwne Ol, special laws CONCETNING, LOTDIGC OM e.g oko ascents oe pgene ca dqeeeertenss NA 
EEL ERENT LG CLONER IES Ct BELG Ca COLLE Cuacug cca teen ce eta Ge «hapa aden aden Maoh dean ices sh nile VIIl 
Special laws. concer granting Of, FOrDIMGSM po. ype cneccconseeetene ese aca nes ts ccjene Vv 
DRAINAGE AND DRAINAGE DISTRICTS 
LUE eh NRE PG RU ALON as Pound og saepeinbewep he eed r =e thl ciptege dete Se capes PA Remon “bal icin taal III 
PE iglice ter a rater ect lem Lie Der secmee mee ee tsh cer ere ena ete Nete tee III 
DUE PROCESS OF LAW 
PaPOmiy ak GLC Oil UWL EALO Ub ts cgi raceetasccconcorsosie-pace--sclaesuen ater ceeteee AALS. Til 
Life suoito. beitakeniwithouieg@nls veel. hee ie ted, eae el de III 
Property 
NOUTO-be* Tadeo wi GOUT ie teen tSs chile edb cy ee oe III 
net*to. be taken without, compensation 2s 22.0 SUR Ae III 


EDUCATION (See SCHOOLS AND SCHOOL DISTRICTS) 


EDUCATION, STATE BOARD OF (See 
STATE BOARD OF EDUCATION) 


ELECTIONS 
SUIG ps MORe Me sgt Ate eere a. went lies YORE Waal PROBUS, BS OE IX 
Canvassing 
of first county election to be under existing law ...................-..---:--- Ord. II 
of first state election as provided by existing law ...........22.....-.-2-------- Ord. II 
WOMMPILUEIOT Fits tCAtION COT. MTOV MIC LOL ote eters hon sescepes eececeee Ord. II 
Constitutional 


canvassing of votes 
county canvassing boards to canvass not later than fifteen 


EWE bg tain ally oo A Rete nia dea x pahert A tl capehad ad artnet. ene Lei ON Re aa ees Ord. IL 
secretary, governor and chief justice shall canvass votes 
not: later than thirtyidays after election... 2.2. .c ste ceeestewenee Lb al 
elector ahallaindicate. votes h 0 We onsets. Beir ek ee Pas pete aay stds Ord. II 
DU SUPATECT OSTA TL ME og cacc see et ra ash wey de te craa a henirdoroyh is aenidoxanutundar en 8 ER 
notice of election to be given in manner as in case of election 
of delegates to congress and of county officers ..............2--.-....222--000--- Ord. IT 
auplitied. electors. shall Vote vaicininetto iit N idinaly agend.§ tions Ordin th 


26 
26 


33 


30 
30 
30 
30 
30 
30 
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ELECTIONS (Continued) Art. 
Electors 
army or navy member does not gain residence while stationed at post....IX 
arrest, privileged from during attendance at election, when -................... Le 
eligible to hold state offices except as otherwise provided -................-.. IX 
felon shall not have, right to vote unless pardoned .. 7 ices IX 
idiots, or insane ‘persons, shall: not 0 seo. k nape sada peck eae eae eae ee iby 
military duty, exempt from, on election days except in time 
af cwaroripublic ames Or Cy. pce Sc ea arte gee ee IX 
person having right to vote when constitution adopted not to be 
Ceprlved’:) ees ee es nos Be tae eee Re hee ee ea oe IX 
persons not citizens of United States shall not vote, when .....................- IX 
qualifications if question concerns creation of levy, debt or liability 
general: Qualificatiomes TS yr ed eee eet teeter ae oe eee IX 
women taxpayers have equal right to VOte -........---....-cscceeceeesssceoneess IX 
taxpayer, name appearing upon last completed assessment roll ........ IX 
qualifications of, generally 
Age; “MUST DEC WOMEY-OMe™ VCar em yc, pcecnccetcerencee ce: start oka geeae earn eee eee x 
citizenship of United States requiredti2 st: .22 4+ 2 eee IX 
residence in state one year required) 48-222... ee. IX 
residence in town, county or precinct as provided by law ................ IX 
residence for purpose of voting not lost or gained 
almshouse or asylum, while kept at public expense at ...............----- IX 
confined in publie ‘prison; white, 0 200 a7 a eee ee ee 1G 
navigating waters of state or United States, while at Men eer ei Seo ho IX 
presence or absence, by, in service of state or United States -........... IX 
studying at institution of learning, while .......2........ 1s EAs SERS Ra! ae fee IX 
women taxpayers have equal right to vote on questions submitted...1X 
First county elections of state: provided for 2.\..2.4) See ee. Ord. 70 
Hirst state ClOctiOM PRO ViGed <5 OP ees eee estes ee mene ee eee Ord. II 
Breedom "Ol, Guarantees. 2... nc Aeseet cere tree ae eee ere ee ee Pre 
Plighest numberof votes elects ya oe cerca. tee cee eee ee ar IX 
Indebtedness 
poneralqualitications POQUIr OO ga het cect cre erence eee are peer nee eee Ix 
women taxpayers have equal right to VOb@. <siciiccc ccc -cgegeentes eect ope nneees nooks tx 
Initiative measures ywhen held ° 2.73... ).\ secs, terete cig eae ee as 
Legislature has power to secure purity of, by lA WS) .1.2-i.ccueteccete-enovtaxasiecqoanzss 1 
Opening and conduct of, special laws concerning, forbidden ................-..---.-- V 
Ordinances of constitution apply to first election -......02 Ord. tik 
People. shall. be sy cose oik acces a nacgaceebe secede scts-teceenucnncsuee tee ey ee IX 
Purity of, to be secured by appropriate legislation 21.0.2... 2 cee eee Ix 
Ratification ‘of -constifution provided /LOP, vos, osc nse cataceaence read eecenemeret Ord. II 
Referendum ,measures,. when, held. <.-.:5,.01....2-.2...1.. Sans see AA oe Vv 
Registration laws, legislature empowered to Pass .-..........-2.::--¢c--eeeeeeceeeeeeeeeeeeees IX 
Seat of government 
change of 
legislature -must:submit question=to eleetorsy.-cit-2-< ce -aeee eo ee x 
two-thirds of electors, must favor Change qxc.2.4sn0nceee rcs caer ack xX 
determin a tion): Of derk eer aero bin RRR hace, sels eee see aie nha ee ae xX 
Special aws regulating; forbidden \..2...0 mc, ck ee ee ee V 
Voting, place of, special laws regulating, forbiddem .............2....c.cceeceeeceseeeee Vi 


EMINENT DOMAIN 


Corporate property subject totaking 208 26 se tere ee ae gee XV 
Legislature shall not be prevented from taking property of corporations.XV 
Right of aeverro be abridged ets eee, 2 Als, a een oe eee XV 
EQUITY 
Distrietseourts have original -gurisdieti One ecco a ee Vit 
JUstiGesCOUrtS “Nave NO QULIsOIGIION Saye Wily Mata e cok ate ee VEEL 
To b@adminieterel together with vis wits. tet gee eae ee, VITl 
ESTATES (See PROBATE AND ESTATES). 
EVIDENCE 
Libel suits and prosecutions, truth as evidence im .00...22...2 eect eee eeeeeeceeeeeeeees III 
Rules ‘of, ‘special. laws.changing,. forbidden \.c..::4....0i)4-./ ROR Rae Pare V 
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EVIDENCE (Continued) Art. 
Specisilaws changing rules of; forbidden yl. 4..-4e2 eee. ace lyd phates V 
LYOpson,~Leduirements. t0r Gon viction oofeis Wide * etal creas. ec. III 


EXAMINERS, STATE BOARD OF (See also 
OFFICERS, BOARDS AND COMMISSIONS) 


Roe LYON Meee IU GUL TITIES 0 Ysera sera cst pae se anctcater a: suceeas acuta saath ave seoe= SBR MEL LEED: VII 
Composed of governor, secretary of state and attorney general .................. Wal 
DUPIEA UL DGL. (G0. DG PECSCTLUGH, DY LAW Stes trenes Acie tach echososedyrtosnsacsor dyesesseany VII 
Legislature not to pass on claims until approved Dy ...........-..0:sccsseeceeeeeeoes VII 
Protection of state moneys 
DECECURLS SOP ete goose ecb a hia tet MeO pee. elas ser tal Guys, Vil 
sture treasurer may be suspendedisiu nis nth eel ieee ae eal VII 


EXECUTIVE DEPARTMENT (See OFFICERS, 
BOARDS AND COMMISSIONS) 


EXECUTORS AND ADMINISTRATORS 


Corporations, private, investment of trust funds in, not to be authorized......V 
Investment of trust funds in private corporation not to be authorized.......... Vv 
EXEMPTIONS 
Liberal laws relating to, shall be passed ...,..........--....-.c---escsesssesseasecscesneeccecsees XIX 
EX POST FACTO LAW 
AeA COMO TTT O MOLL O CU re ot: Neots streamate Peed iiessn) ait flat er cillginn, e Raster tinea III 
EXPRESS COMPANIES (See also CARRIERS) 
PPO eneet Oil LOUD. TOSEr COC sec.) bk Se rade: casinos Cee ntilh akeiageet a oash cand nha) Bape < ameseg ad XV 
Consolidation with company having parallel line forbidden ........................ XV 
Constitution to be accepted by existing companies ............--2...--.:s:0:e-eeeeeeeeeeee XV 
Discrimination in charges or facilities forbidden. ......-......-.....-------eses---seeceeee0-- XV 
MeCN E LIS eel LAMA MOL CATION COL BEL togee pecncde defen een ce deee seer Fe ete eae ok eae XV 
Excursion or commutation tickets allowed if same rate to all .............-...... XV 
ON We ule nOL LUCCOSL HOME baa Ilo MBVOl U.N ase cec. secs ra vsnanccpocpeen nt faves -aaeethke seasons XV 
Officer cannot be officer of parallel or competing line ....................-.---..-- XV 
PS GAU RTE EE COD UVLUL (UID RE tare erent eats en Sieh EE heeds casio neodgencotnee decease awedsucdie tees XV 
Preterente” in’ furnishing’ service forbidMem sews cae ek ce etece cece XV 
Uniting with other carrier company forbidden ..........02....222..----:c----ceeeeee0--- XV 
FERRIES : 
Chartering of, special laws concerning, forbidden . ............22..2222-..1---see---eeeeeee- Vv 
Licensing of, special laws concerning, forbidden -......-.0...22-..22..--:-eceee--eee+---- V 
Special laws relating to chartering of, forbidden ........................... acti ll geet ae V 


FINES, FORFEITURES AND PENALTIES 


DUS Oreo WIN TOTrILOTY BSsiP Meds COVBTA LC: ooo cnc etc ndog eed oebaLA Utne obaeeaptnoncaste XxX 
Cheer OS RH SY OU EO A TOIL Gti s NS a enabled igersuyactholcsoid nisin seve Ml aged ncoereeeenmicl VII 
KRemitting, special laws concerning, TOrDid dem: s._o..c..-1250cc-nssececeatncetescennenvn-nne V 
Special laws concerning remitting of, forbidden ...............2...22..11.::0c-ecceeseeeeeeeseee me 
FIRES 
Forest and grass, legislature to enact laws to prevent .........--.........--2-2.------ XIX 


FORCIBLE ENTRY AND DETAINER 
Jurisdiction of actions 


SNES VEL AG Ui OAT Cac c sosba onning She cena cated nature poke cahnraruod ai cbencpiie sae desgeee ee tebeab eas e-t VIII 
CEPT PATA Weg gs aes ee aM ARO SLED GAM De oe” PEIN UDE RE: Cray eer oNe Pine Seren oa, CONE VIil 
OE Mae ictba eC AR LLU MIOS J Sarees ctecas Neen t ge rath ster nenncocheon sana rc agadierdecdeheatnbadens ap ait x XIX 
FORM OF GOVERNMENT 
Chanre, TIGNE LOATOREr VOR TO) DOO DIC. ooo. ocrsccccustsnctavecssteteronnne cadsontautvessohsnaneeeutanatisve III 
Rignvto cusiro reserved LO People wai AC A et III 
FRANCHISES 
Exclusive, grant of, special laws concerning, forbidden ..........0....2....2....200--++- V 
Forfeiture may be worked if trust created or prices fixed ..........2....2002--100--+ XV 


207 


37 
37 


11 


ANAAaIWINNNWAASH 


bo DO bo 
DAD 


bo bo e 
DOO 


11 
21 


26 
20 


INDEX TO CONSTITUTION OF MONTANA 


FRANCHISES (Continued) Art. 
Grant of, not to relieve grantor of liabilities or privileges -...............-.--..- waa 
Lease of, not to relieve lessor of liabilities or privileges .........-..--.-------1-:----+- XV 
Liability of lessor or grantor not to be relieved by lease or grant .............- XV 
Privileges of lessor or grantor not to be removed by lease or grant .......... XV 
Special laws granting, forbiddem -.......-...-.eee-eeeeeeeeeeeeececececeeeseeeceneeeeeneenneenmeesees we 
Taxable property iid sce lejensditieton seals) dovwccc ten Levucadnentacesadegnodecenestiee caereegg teen rote uen teem XII 
Void, if granted and not used prior to adoption of constitution Uit2.2 XV 

FRAUD 3 
Debt, imprisonment for, im Cages Of... nc msnnccncccesncgsa-see teeta beet a ee encase nae III 
Imprisonment For ebb At sCASOs Oh ces cahvses2ievemace sees ton conasedetensetencaiodenys ctenres eh eee Til 
Presumption of, as grounds for imprisonment for debt. 07 ee ton Til 

GIFTS 
By state or subdivision Lorbidde@n, 2... ses. .s2t--ngerenceteence tee eteeect eee tg each hee tae XIII 


To state of Montana (See also MONTANA 
TRUST AND LEGACY FUND) 
credited to state permanent school fund 


when other purpose of donation accomplished 2/2000 eet) XXI 
when/purposevis notispeell Led. 2.2 eae igh allio Reenter eos Sees XXI 
directions of. donor. to- be followed o2..psck eee tence ee eee XXI 
donor may direct disposition Ol: Sit soos ices cee keene ee eee ors XXI 
legislature to provide for publicity to GOMOTS <2... 2.3 cc ceceepcceem-senneeneg XXI 
not less tham $250, 00vaceepted “sec eaters ceeys ea ecru ee eee emer xXxXI 
not to violate law agamat: perpetuitiess.0 kee Gee ee ee XXI 
provision madé for aceeptamee Ot vee ea een st aetna ee: eer ttgee ae ee XXI 
records of gifts to remain permanent memorial to givers ............-....----- XXI 
secretary of state to keep duplicate record of contributions ................ XxXI 
state treasurer to keep record of contributions ..............220..2221---20:-seeeeoee XXI 
state will perpetually admrin ister es bine ccrs creer oe tte Wich an tec teca ee XXI 
Bupervisory board- mya Tejeet tere cere nce eater eee erent ere XXI 
GOVERNOR (See also OFFICERS, BOARDS AND COMMISSIONS) 
Appointment by to fill legislative vacancy, when. ........-....-----::--ccccs-eececeeeceeeee* V 
Appointment of officers 
comsent,.of senate Tequired yeu ote Pe ee ieee oe a ene Vit 
CURE CONCOTIAIG 6 oposite d Sic cn SP gt gee Renee ae nee VII 
TOGOSS - APPOIN GM GILES oo. acea regi oe hee cate tk seeks ee eee ak tr ee cee Vail 
when senate in: TeCese 14.cc.2i ecttcstiathaertereat ie ve tere VII 
Appoints persons to fill unexpired term of 
clerk. of, supreme. toutts,... epic. see ee VIIl 
CIStTAGt) FUCA once cee conatca an NE Eth ne Oke ete pe ee etre A Sop VIII 
justice. of the, supreme, COUrt statues. 25 ce care ce VTS 
Approval of legislative orders and resolutions before effective, required....V 
Commoander-in-chief of mrriitia tes eat eee cect eee eee ae, ane Vil 
continues as, when out of state -commanding troops .........--...-----2---:---+0 XIV 
Commissions and grants shall be Signed Dy ......----...----:cccceseeeecceceeceecececeeceeeceeees VII 
Compensation 
amount, until otherwise provided by Law .2.......-c-<css2-cecocuncnnsore+-acccanenenmmncd Vil 
fees for dwn. use forbiddenv;zsc.-cren. tke) oe lee. eee VII 
an simib tor all services: ocr as eetecccstaass, ore eee ee eee ban ee VII 
increase during.term forbidden —.........—. eset bet Aa ee VII 
Paysblesquarterly.. jo. cco dec een ata he ene ed VII 
Contest of elections to be determined by law ...........-.--...--ccsss----cescceceseneceeencee VII 
Contraets of state subject to -approval~ot s2ciccece ese teres cree V 
Duties 
POTNOTA LY 2a unos ee ik stipe ae dea amelie sean As eR eg Rao ce Vit 
to see that laws are executed gains aces Benin lS h. Seles earch et gga Deena elt te VII 
Duties of, devolve upon 
Newtenant-COvernor, WHOM) io-mca-:tbcs-at a= sceveesesrens pore alt te eee ae ee VII 
president. pro tempore of senate, when (i. 2-..8 toca ee eee VII 
speaker ofthe bouse,| Wei sus 2<.n0.t.,0k, 70d ae ake ate eee emer ee VII 
Election 
by qualified electors: 2222 aie tee eee SENT cha eee a ae ae nM VII 
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GOVERNOR (Continued) Art. 
Election (Continued) 
Cauel wy, toltillivacancyin le@sla tire <.c.ce-ccsesee ct ke sscvoActnn ene cestavets BMORIEL Vv 
TOP MUUUE ME CROCCO ICS, « LIb LE LE voce tetera cachet cts a pensdin de apes Carne stellsewe sqsucleowtnedh JE Vv 
time.and place of voting for legislators, to be at --................-.sscsesscseeeeees sane 
Executive officers shall furnish information upon request of ................ VII 
LEB b. OLCCTIDE SURI LO V1GLOU “EOE, -cgierae tatesc lh Me sis dag abe ace AT vec Ord. II 
Grants and commissions to be signed. by. .«....::..-0ii.,. Le ik VII 
Impeachment 
SMe Lennie eats Pest Oe one reete reo ses ac ees ot aptaascothe ee raresinee ree V 
COU hak Se when acre ote cat nae crane ones amen der ta aie, 3 oaeaee nt ER Nip ent eit belch D RL ohio V 
Investigations of executive offices or state institutions may be made ...... VII 
Legislative orders and resolutions, approval required, when .............-.....-.-.-- V 
Legislative vacancies not caused by death, proclamation calling election ....V 
Legislature 
estimates of money to be raised by taxation to be made ...............-------- VII 
extraordinary sessions may be called by proclamation ......................-- VII 
message to 
made at beginning of each session and other times ...................-.....--- Vil 
to contain information as to condition of state -........22....--.:c-::eeeeeee-- VII 
recommendations to, as to measure deemed expedient ......-........-222----------- Vil 
reports of officers to be’ transmitted £0) 21.02. 2..0..-22cccc-.cccpsce-ge dened artanane Vil 
senate may be called for transaction of executive business .................--- VII 
OG Ith BESSON MCR LO Ys OV ORIG Ue aaa cc achcmnschcaeonneh an tharsyphh-snanrpasb eh ecoebeare-s V 
vacancies not caused by death, proclamation calling election .................... V 
vouchers and statement of expenditures to be presented to ................ Vil 
Lieutenant-governor assumes office of, WHOM -...202...:0cs:0c5--csciseee-ctineneeetecene VII 
Militia 
commander-in-chief is governor ............ res cee eae esos Peal. eat ot: VII 
may be called by, for 
Scecution/ of ..lawe, Aldine in tea aes ies te) ee eerie VII 
BOVGUINS INVASION pee eee nese OOD. ee Ee O-OT OAR. Ps. Vil 
SUPDTCESINS INSUTTECLION ) ....c....0ho Whe hoas- cd jen repaid} VII 
Ofherfpublic. office cannot; be held’ by (2403 ee Oh ite. VII 
Pardons, remissions, commutations and respites 
board /of. pardons must! approveracts: 252.2000. ee Vil 
LE UL ca WEL GI tice Se rewtivae evi ba cern rauneduwteidedpctiaonmanncnet hl fAGA Ltn AMAL, RAUL EAM Vil 
POOP LSA AO PURI ell OE CON COT MIU Eee sh eos aus chan) dacescannvespmaptindntebicy sel Vil 
Passage of legislative orders and resolutions without approval of, provided..V 
President pro tempore of senate assumes office of, when ......................-------- Vil 
Proclamation, calling elections for legislative vacancies, when ...............-..----.- V 
Qualifications 
HERS Cr in aTo ua MWg cee OS a Pee IE ait SD Df DSi Sos en Dende VII 
CIPIF ENOL ACI AL CO sits LOS be ath ag nrg pe ad gin ohn game et net Sep eer gn Bohne reper =ase VII 
FORMU CONE Std bGl LOT LW 0 2 ¥ GALS! 1 wade haiti AV -eseet ples tartans cs facts eee WAL 
eemideuce mist De AC HeAt Of, COVETNMEN) q.......: 4... acan¢ecchancensgeenaenctne- cera eaiennoe Vil 
Speaker of the house assumes office of, when ................-------c--:sseseeeeceeeeeeeeeee VII 
State examiner ito, be. appointed by ..2ck Ronee Ae ee. Ales 2: VII 
State institutions, information concerning, may be required .................... Vil 
SE preniareRGCULIVE 0 WEE) VESUOU SLE co tteted beans cacocystapinont ot san stconsligenatedel Pea rianyclgtat iyi 
ARTEL ey a me Ah Ee tee tcc nai oe rp ep eee et a aaa ie ROEM Bed ifs ta Oe Ghana a Vil 
ieerahe, ep IsIAtUTE BleCte PCA RO ON cracls. 2 oon canca dene no nt cea n detect bier Rescreces Vil 
To.see-that: laws are-executeds( ys b ret cit eh} a Vil 


Vacancies in legislature not caused by death, proclamation calling election..V 
Vacancy in office of 


filled. by elieutenanut-covernor, when +s. .oe ee Roe ele Ake: Vil 
filled by president pro tempore of senate, when .................22.2----s0ee-----00- VII 
PEMD eV eA Ge OTL SOB OV OT a toacen apne sencnendnkan eva sainsoinspecbanunennindsoselghrd VIl 
Veto power 
SU UAROPEE RE TUUEL Gf eee eee es NE i ast ns co ncipis B agai ta ger ann tatant teas cade oun An val Cea ania Vv 
NATTA PES 112) TRE oe EDMOND Meet Ronse ons poy vnnag ceasensh oaphes ahaa eea ease pn be sky peoriciaun site VII 
initiative and referendum, not to extend FO 20.2.0... ces ccs tcseecteeenscsseeeceesee Vv 
LOIS ATL &) BOLE POONGOLII EG io oreo dep aapicitin seh thenexenncseaiaeegnagh inane p-<Gobainv a nmacs wad. 
MSVLCTRITRIATING 1. CLAN SRE TION COT DUSINOSE 5a cco a ciccgnctd set esac na eeaenas-nbcnsanes V 
COTE CR cP to dds nciig nies ionde anna rece renDheamraaines Mara ba Read be bath sounds toh Pinna Vv 
overriding. by) tiwvo-thirdsof both housess -.:.;cntaed attentive .ae Vv 
259 


te 
NADH MOO DH wwe 


INDEX TO CONSTITUTION OF MONTANA 


GOVERNOR (Continued) Art. 
Veto power (Continued) 

TPOSOLUITIONSG, jevcdececeec-vedegoveianveauincsncetocees tent TRO LE AaIIET Gl aek cee SAEs, eee Ree ee V 

VF OV OB fg tocicnsenurvnraheoseoanioas cava tutevioyey sees race edoeagt escheat eg atte Ieee es ae ee ee eee V 


GRAND JURY 


Drawing 

at discretion. of districh judge |....00....-c cutee geen sae enced ITI 

WRG TN Le odap heen ee ces beat ce Us abate eng ce ek Spee ncoet eect ee tek cas Pee ees ee III 
Indictment 

five grand "JUrOPS. Necessary VO EAT oe scccpescncnpes-cptoescucneseasantycee ecceemee teres ITI 

NUM Ne! NECSSSArVE CO. LID Cs fas anced teat tretinoin eee ee Tilt 
Number necessary t0;find Indi cemien tooo cy arte nae bee tae eee ee ee Til 
Special laws concerning summoning and impaneling of, forbidden ............ Vv 
Summoning and impaneling of, special laws concerning, forbidden ................ ¥, 
Summons of 

AB AGISETECION OR CISTI CY UU 2G ast oee cht ccee verataate desea vay hcags eer eee III 

WY LI GTE™ bones coanenee- bape Mee Rica eebtenas cot ace s aWee cE cecegs retmna Sta tatet caer ae ete eee anne eae Lue 
When; Gta wn and Sum MOOG occ ticonee-cee coca suetepsccecteshicpsa-cUass tices uae ee ee III 

GRABS /( See TRUE TS Vie tec acca acta a ike ea pp een ree Co XIX 


GUARDIAN AND WARD ‘ 
Corporations, private, investment of trust funds in, not to be authorized....V 


Investment of trust funds in private corporation not to be authorized.......... V 

HABEAS CORPUS 
Distriet ‘court: may issue writs: Of Awe Sea ter, Weer uted Sees VIII 
Invasion, suspeneion I edge. OFF. eric ck ts a eh eee ect ee oe iad oe 
Issuance of, on legal holidays and non-judicial days ...2..2.-.-22-..1cccceceeeeeeeeeee Vill 
Justice courts have no power to issue writs Of .......-.....-22.-:.0Acece-cscecscuneenedes ‘VALE 
Justices of supreme court may issue writs Of> -._-2...2222.-2---2.cc-ceteeeesccesenecdeeeeteee WLI 
Privilegé-of, not..to--be: suspend ed,.ex Ope vveiecnccc. tec. seeststcee fee ss domme III 
Public safety, suspension when required. Dy. ~--...2-2.-...2222cfoecccddceccecssatedesnncceanenes III 
Rebellion, suspension’ in time OL) jc. cA cs ROO A, ee Til 
Returnable, where, when writ issued by justice of supreme court ........ VIII 
Service may be had of, on legal holidays and non-judicial days .............. VIII 
Suprenic, Court, 0 y) ISSUG NEES OD cas cearierpesteac keen ta nie en eee VIII 

HIGHWAYS 
Altering, special laws concerning, LOrbid dem (ce eee cea y epee cnet wna ne Vi 
Laying. out, special laws conterting, Torbidden: 2 ie ee eeeee eee V 
Opening; special laws Gomcerniniy, TOR ULQGOM eer were etee eee eae tes V 
Public, railroads declared (0006 15 oo, a rece et es cesseen ce nycee aanerneteteotgie eee ag eee XV 
Special laws concerning opening, altering, working of, forbidden ................ V 
Toll roads, special laws relating to chartering of, forbidden ........................ V 
Working, special laws? concerning forbidden (tec nse eceontee aan ere ne Vv 

HOMESTEAD 
Liberal. laws relating to, shall be passed. ...0....-.202 Dogue Ae XIX 

HOSPITALS 
Properiyy iol, -exem pti: LON CAR ALON oo ieccce teeta cunts tenga bate re XII 
Taxation? of4 property, exempt ctrom i. Ue a aka i hee ee XII 

HOUSE OF REPRESENTATIVES (See LEGISLATURE) 

IMPEACHMENT (See sLEGISHATU BiG Wi weave. lc see eiterciet ene ee bee eis V 
(See also OFFICERS, BOARDS AND COMMISSIONS—Removal) 
Officersynot subject to, how removed gien.c. ty senkqiad dle eee ee V 

INCOME TAX 
Power. ot légisiature to’ levy aad collect (ees ee XII 

INDIANS 
Land of, to remain subject to jurisdiction of United States —......0....... Ord. I 


INFANTS (See CHILDREN) 


INITIATIVE AND REFERENDUM ; 
Effective, when. measures DeGOme «_.c.. ews Wik ach ete ene Hed Pe ee V 
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INITIATIVE AND REFERENDUM (Continued) Art. 
Initiative 
OES GE TRS IS RE RE URE ASSO MAY. Fr On CMT to aT FOO ct Vv 
ave wie LA Ties a CL OLAV fin OTSA LOOP NUS ute fhens ce fee ook ce Sacyoinnd cc cbeutisethes cence nando V 
petitions 
MULE D re AGN) RAW INDE ete Oe neal eee e Sctt hen sp yt enlistees ut vcUhias ddan sduvak eceese cal Vv 
MG OMIE CTO BINS eee en a2 be se cca pcenshuips eee pte ee Lean dee xc PSE RAN. EL, aS Vv 
PE eer OL COE EUV Uy OT ie he ie a hin ent naa te erctsc oa saan ceP RAMEE Es MG ROE SL Vv 
Referendum. 
ESE OEE S ESP ME 2 RSE SAY AE Se RMR TS ME TE EGET Ty oT ae eee Re Ne Rede ty Ale 2 Vv 
election COnCeTIING. Wwhemalrall Biz ie tele Macks thet vat Ss 2 secs. arid Vv 
ip g8 CC Ty EO Th ee ere rete dBRL CE a! ene het See WO an el Me AGA Bey oer se: Bene EeR Ree AR APTOS Vv 
petitions 
HileO. WDE. WOOT aie tes fo) Tisai en, Lees ee ads eet pets Vv 
POUULPOMON TS NOE: chee ai tks et tberee rot ck Ee Leta dE A een yb oP fim Pay | AE TY V 
speciahiwlection concerning, wien. held gale. ts aban. eek teh ie Vv 
Veto power not to extend to .......... Edens eR Re Ass fadu gids SRV Re LER eR ee LA PU EL V 
Voted upon, when .............. 6 TPIS NO AIOE ACES oe te a na OSS OR: Lh EG, Vi 
INJUNCTION 
Diseviecl COUtY NAY 1SSUS WILLS OL, | ca.cetesnpeen eran. dain eae A pee ee fry oding- nde untied 5; Vill 
Issuance of, on legal holidays and non-judicial days ...--.2.......--.222--2-0:e-00-++- VII 
Justice courts have no power to isste writs of 2-220... lle eee VItl 
Service may be had of, on legal holidays and non-judicial days ............ Vitl 
Sree meOUT (vilia Wo Sete SUT Tbe OL veces Suc eich saan ee eels Bacar hace Vill 
INSANE PERSONS 
Institutions may be-established for benefit of 1. cet cee ntenkesetenereeeennene eee x 
Mortgage or sale of real estate of, special laws concerning, forbidden ........ Vv 
Sale or mortgage of real estate of, special laws concerning, forbidden ........ V 
INSOLVENCY 
SUTIBCICLIONM™ Of PIOCECUINGS, IN Gistriet COULE, ooo. a. 2p cect eenc sg seer eorccor acct sense VIII 
INSURANCE 
Chartering companies, special laws concerning, forbidden ...........2.....222-...22---. V 
mpecial laws concerning chartering of, forbidden .........i0.2 Wane Abe. V 
INTEREST 
Publie debt, on 
appropriations for payment of, may be included in general bill .............. V 
Pagmentwithoutewarrante permitted) e005 2.28 aha soe ok me OE eo go My 
Rate of, special laws concerning, forbidden ........ dpi ota tie hve Ea Me Neoy oh V 
epecia) daws-_concermming rate or forbidden) 6 cc.cn eat tog ON ee ed lee V 
IRRIGATION (See WATERS AND WATERCOURSES) 
SIN Teme SOLUrIONSS (sce EGISHATU RE \ fee neh. V 


JUDGES (See COURTS) 


JUDICIARY (See also COURTS; JUSTICES OF THE PEACE 
AND JUSTICE COURTS) 


Forfeiture of office by absence from state sixty days. -.....-22.02-..:..-2.-------- VIII 
UGICIAER OM AL LUIMCR TS ONUnver a COG ccs1.25sctee acc ack cok case at sax detbcvapete tesaten nha casi VIII 
JURY 
Justice court 
RG he re tMOty Ol POLSOTS. ceo. sotercenpenp~seraersictuncsauies i fe die, ea kes cl 
COVERS) SE. alk ly os em pie HP War el WRPee aa aie, Cpe ORs Ra ere AME SAREE ah AN aR III 
Law and facts determined by, in libel suits and prosecutions .................... Lit 
Libel suits and prosecutions, to determine law and facts in ................--.---- ITI 
Privateodie, Div vance Of tii CONCOTMING 22h, Aocdens neg canrenaensipensnss III 
Right of trial by 
POS Gn DAE CRIG, OAS VAL: IDV Baca chant tadswceg sary sdeodcchs atari ant uta dg Care as 2a Til 
AGL OUI OCTET BELG 6a ALY Ole PY Wi ons ch ovate pr ancae eesti data sabes ag-denanag St cnaoansesecneac III 
BCVA ATs ie TOSI UA Ns Saas wr ceca ae dah sc en rapes Sa aa Share doa vines aoaza decide gnc ouandantar be III 
UE hs SU aPey aren gi hort bp Cyd eee Papier inn 2 eee Sea GRY 8 oe ain a cD MNR Wa Se ae Amie 
USPC VS art ade YE: Wil ONSITE Sp i RET Rae RSE SERN) Pe eI oe ee nee nee ee ET III 
I aT Tg Se ARR aa een oe Polen UE a RNY ee SUR PARA A A 8 TIT 
Special laws concerning summoning and impaneling of, forbidden ................ V 
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JURY (Continued) Art. See. 
Summoning and impaneling of, special laws concerning, forbidden .............. Vv 26 
Supreme court may call, WE GIy ssh ders ctecaneed cae ate one a VIII 3 

JUSTICES OF THE PEACE AND JUSTICE COURTS 
Appeals 

froin, to. be--provided, Dy LAW cscz.datersaeacassasceacsepastaecerastantt-< Mee eee VIII 23 
to ‘district court allowed tetercweacceineeratenaaneee st cccsees wee ee ee Vill 23 
Business days, court.shall<be open ony 3 as es ee eee VIII 22 
Complaint,,offenses.to .be proseewted > Dy ec cece sgecsscic cea rnsnsewendyoemntieraenrmementessn ae III 8 
Forfeiture of office by absence from state sixty days ..........------.2--.-::1---1-+-- WITT 37 
Indictment, criminal actions shall not be prosecuted by .............222.--.---------- VIII 21 
Judicial. power vestedoin $4). 2 4as eh we ee tect ce sae ee ee de eee VIII i 
Jurisdiction and duties, special laws regulating, forbidden .......................-..---- Vv 26 
Jurisdiction extends to cases involving 
crimina! matters not, of grade of telunyio.-..ca...u ee ee VIII 21 
foreible .entry..and. .detaime tic. dy dcccssssereutcnancn cues eed Po ee ete eee VIII 21 
Jurisdiction . 
limited to actions involving less than three hundred dollars ................ Vill 20 
shall not include cases involving 
annulment of marriage’ and divorce’ ...2.2..0.22 0 ee VIII 21 
divorcee and annulment Of marrlagert wet nee. Bees a Vv BEE 21 
OQUIbY ;-CASOH AN gle erl.a). cae ee EET OA ee ee VIII 21 
felony cases, except as examining conta Fs LO Ch ae vets a Vill 21 
NG EaTAl ZA tio: ese se heared ae eed ek oe aE Ee Stee VII 21 
possession. of real. Property oscars. ce cceeeecncssesnceceecems we ee eee VIII 21 
real property ; 
VIOSSCSRUOTI OL cas eee en eae ee eC ee oe VIiT 21 
LiF 09 5 i cca tn een, edie hay Meta Ait eek Pa tle cc a fe Soh Rect ale Cabs VIII 21 
PEELSCTO TORT, WO PONT rot cece pees teens oye se ee hate eran, cata ca nee a VIII 21 
G0 He ,PTCHETIDOOE Dy che We eae prec eee ak eRe ere ee ee Vill 20 
Jury 
NOt More: THAN SIX jULOLS LOL COMSUIEINGG yas cccacn ceca tee anes eee Tit 23 
nium ber, OF JUTOTS ei creo ete seek cheer ap bedea conn cole oes Eee ude en III 23 


Justices of the peace (See also OFFICERS, BOARDS 
AND COMMISSIONS) 


BP POINTS, LET wMa OL pci ges a aa eee ge ak ee vet a ee Vill 34 
@X-O1flead, Police MAGIBtTates, aay Del. ec. cece ek cast eg eee VIII 24 
first; election: Gfy Provided |LOG te cee cette nee ie ee eee Ord. IT 9 
residence in township during term required ..............----2.--ccececccseceeseeeceenes VIII 33 
terinofoffice tor bentworpears: Berk Le eee et eaercae VELL 20 
townships shall each:eleet-at-least tWwovt ie ene ee VItl 20 
vacancies in office filled by appointment by county commissioners....VIII 34 
Police magistrates, special laws concerning regulation and duties 
OF, LOT DIGG OM » hecgse siecle aes <seeeens ke ge ap ca rea eta ge ce eee naa gee ek Rc Vio nate 
Special laws regulating jurisdiction and duties of, forbidden ........................ Vv 26 
Time to.,be open. torstiransaetion. Of ppvsiiegs . 26 een eet ea VIII 22 
Writs shall not. be issued (i.e ee ia eae VIII 21 
LABOR 
Children under 16 years not to work underground ............2.2.......--:-e0-e0000--- XVIII 3 
Constitutional provisions relating to, laws to be provided for 
ONES PEOHISIE MOF os ee Ts EE ae a ares ee ere eR ee ere XVIII 5 
Convicetilabor Lorbid dem cee eee ki ee ence eer ai pers eee eee XVIII 2 
Provisions relating to, laws to be provided for enforcement of ............ AVIS 5 
Working day, eight hours shall constitute in 
COUMCVR WORKS Hie oe eee tea Ie MIIO. cag toncsae cos aaeg cementation Reeia ret XVIII 7 
mills;and smeltets [Or treatment nl Les Geese ee XVIII + 
(mune pal W Or KS: .o.s5-ccratea sce achat ea cerseadbacen gulcwseeancs ee ieebet cians ela ake XVIII + 
BEATS WHOLIS meee cieccsts ot ered sche eer te ey oy case nn tga Se oe a ee XVIII 4 
WREST FOUN AMOUR: oI ass en penss: cosa eae ashes acca an se ne eit oaear eet XVIII 4 
LANDS (See PUBLIC LANDS) 
LAW 
To be*#dministered: tdgether with eq tity oon ence cme pte concerns VIII 28 
LEGISLATURE 
Abuse of franchise, to be guarded against by proper legislation ................ IX 9 
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LEGISLATURE (Continued) Art. 
Adjournment 
not more than three days without consent of other house ..............--.------- V 
not to other place without consent of other house ..............2-22222-------eee-----200+ V 
Appropriations (See also PUBLIC FUNDS) 
Derevolenl Purposes, 2 OF DLA ON, / WHOM) F260 cote cas = skeen sacveeceanctwoberaesdeanenso-ceatho V 
brllginy Urcited La sin Pie SnD IBC src... reels, Aled et beers Vv 
ACU a VAC See Bhd ahs LUCE noe ye otek Stra ppt pee eae Ry Peering) hm re at et) Rs MRE Ron ok dB 8 Vv 
educitional wirpoees, LOrbidden, where, 2.5.02. 2- tue ee came cet hae eh V 
exceeding total tax provided for, forbidden ...........2.22-2....2-22-::eeceeeeeeeeeeee- XII 
Cxereding Pwo veors.. 1 OT Wid Gem. crcsececcensnsnseshe eT 2 XII 
POLICHGLies -LOPVIdden mo eo aE Site eee eth es te. ee! V 
fom church or sécthrian- purposes. forbidden: at-ewak.besiwecied. fice XI 
pomerah bill jrmrted (nen a. a ee Ce, ax eh ae De, al eee Vv 
austria! Purposes LOTDICdEn, TWIG 202... 1 Dhaai eal MSIE Vv 
anitcodietion of, Dilla; tinte lamat Lis ste ek Pet htt yee Vv 
CRIT DRL cr Alig Riee ee, (Wn Pano wh Se Ot See ee ey Gab ern cei Coaeewereetetie, cad Sue trast teeters ie VII 
levying tax to pay appropriations within year allowed ........................- XII 
limystionsonstimedts inivoduce Nille:torw.....i.ccweeress aA obs a8 Vv 
limitations do not apply in case of war or insurrection ..........-............--XI1 
otnerithansgeneral, by separate. bills , Sersmdstigiel Sin re Vv 
RUPE TOC CISC LUE OT Pere RE te a, is Ms is bd veya Zen tae ange ee Senet Vv 
hitrezo cil fONe seo ee ea eS Aire ee ue to) pen ey V 
IO idence ere eas ks etch SRE ME ERS pede ME eS sede ee LS hay. VII 
Approval of governor of orders and resolutions required .........-......------------ V 
Attoimiercotrtreason.or: felony, prohibite diner. sui 00 LI III 
Attendance mays beteompelleduanry: 82 neue ei Ba ee ee Vv 
Azrest/-privilere-of members: irom, when ec. DS Rn ye 
Ayes and noes to be entered in journal, wave). RA ee ee! iv: 
Bills of Be BAA TUT sh POR SLUG Cogeco hte ea freee chan Yanndnhed = Lev naxaaceotiicdaiatusey eu t- Reet LL 
Bribery 
Detween ciniemberseo i: ae Sh ete a Ok LA dr ID V 
COT Ted te Fee ele eee ee RN IEE DIY OU OL ATCC Tey OUAOT 10 S20 aot Ue V 
pungent olppersons Guilty: Of ..dete tee ce ek ) 
solicitation of, defined ..............- LAP EMD Se TERS RELISTS ES BE Se uke aT eet ok! Vv 
Bribery of members of 
SER cokepgeg tel cap dunce eters seman tda aie tate Alt. Wi lb aol inci hoc ae mil: Rincon het V 
punishment to be provided gsr LE, ss eperi s 8 stein takes Seah teed Se8/ Scop ees Ase, Me a 
Dems deLOV ISOM GL OP. UO MUG TIM peer seca Ad creas ee aera c Pes oarensacrs VI 
Church or sectarian purposes, use of money for, forbidden ..............0.....---.... XI 
Claims not to be passed on without approval of board of examiners ........ VII 
Committees 
POLCCOWNCA TOT GOL ae LG ef COC ULCOUL «ati se. ieee ate coca Bean Mien chan ina al en th are 
Ree Ue te Oty Litera Oe) EL CLL need 35h ot los a Nena cea Roe Nica a Bade te in V 
Compensation 
inerease of, by law passed during term forbidden. ..--:2.-----,::-::cocs--ie-ceceeree Ag 
PME SMOUL LVR nL Lae CT Wal peo) Caren elton We ea were ees eee A Ge Met i bs V 
By ORGIES ag TIV ETT hak hs EN ARNE Se Salata tiated Me Ae Maybe eh ie, Soqs MTSE ay Or Be wee ene Vv 
ESA ay MORES, CON pelle Bs BE, ob hce OIE Soar 4 Nd Lire RR Sl EAE ee SON APS Vv 


Contracts of 
for supplies and labor, subject to approval by governor and 


BEGG LE OR SUE OL as canecceepensre pre ccn-naprers-Serenererera-aanenenns “shia MEMES OR ee eae fee Ea Lt Vi 
Romy CBU COLGICL, Stal) (DG. 21 CLG ori8 so samkcrenantnnepannas SOR oe e085. BONE Vv 
OLLi@eTs NOL tO UG INtErested IN ©... Saallien-tay eee seh erie ea Aa Vv 

Contributors to state permanent funds to receive publicity .................--..... XXI 
ROU YI C8, 2 WN OM ia oak cs craw ea ncn ans eons nsrg ncn anann san-kdevexonne dee BER dere DD Pet eee eae ta Vv 
Corporations ; 
charters, may be altered or annulled if state’s interests require .......... XV 
elections 
SUIS LAY eV OLLNS VEO ELT ORCIL DOO sc. 6a a Ce eaSatnesckececvange sisensennancane-teed XV 
COUAL OFAN £0 DOs DECIATIIBG iinsccocsnsne-s tet we ett A ITS Lat ae XV 
private, investment of trust funds in, not to be authorized ................ eV 
Corrupt solicitation of members of 
OLT PNSG-L0..00 TOL IN Od. 50 Vila Wages ale ocnckc tN Ban UR TEAL. a cee ee V 
punishment to be by fine and imprisonment +000 Vv 
Corruption, member expelled for, not eligible to be legislator .................... V 
Debt owing public body shall not be diminished or altered .........................-.- V 
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LEGISLATURE (Continued) Art. 
Decisions of supreme court, publication of, to be provided for 
by’ legislature: .0..ic-2ee ae sca eee, Tein, Re es eee ee VIII 
Delegation of powers concerning municipalities prohibited .......................--...-- Vv 
Elections, purity of to be secured by proper legislation ...............--..-.---.2---- Ix 
Employees 
compensation shall. be preseribed i242... 2 es eee V 
duties shall’ be) preseribed: 27 25.k cee eee em eee eared i 
number ‘shall: be, -preseribed)...:..22 220 Ree ee ee ee Vv 
payment not to be made to, unless duly appointed ..........---2..222.02-2.-2---------- Vv 
x postutacto lAws,- DLONLDILEGs oa. ccan a tetcasesreuus. Serna et eed eee, cams ee yah 
Executive officers, elects in case of tie VOte -...-.2.........y2--2eeeeececeeeeeeeneeeeeeeeeee Wile 
Exemption and homestead laws to be passed -2.....2.2202..12c2e-es ieee eeteeeeeetee XIX 
Expelled member not eligible to be legislator ......002......2200.01.0022221ssceeeteteeeeee eee Vv 
Expenditures 
capitol building, for, not to be made until seat of 
government located by CLOCTO LS Aaa dhete cw cx agh vceeret unter ck eneep ean et encar niet ee oe x 
church or sectarian purposes, for, forbidden LEI Oe WG ee ced oe XI 
EKixpenges. of; how..appropriated «72.0.1 ee eee Ee a ee ee Vv 
Expulsion of legislators guilty of bribery provided, conviction 
and.‘ penalty under i¢iyil law not. barred.) 9.052. nie ek. i eesene ce Beene Vv 
Extra compensation . 
provision for, after service rendered, LOT DAA SSH y covcceccaseac tees ee ec eee Vv 
public officers and employees, for, forbidden WHLOILDS coor ete acameetene Vv 
Extraordinary sessions 
governor may call, by proclamations yt se wi ee VII 
legislation limited to matters specified in proclamation or 
recommended" by GOVELNOT ) ccc se acre ech eRe ee ee are ee VII 
Fires on publie lands, legislation to be passed to prevent ............--..-..----- XIX 
W'UPSL WNCOLING . OF, ccs gnscugersomansaqace cae ntkues sseccath tues esend Sg eeetetetes ete ee Vv 
Franchises, laws making irrevocable grant of, prohibited ...........-..20...2...-.--- Ill 
Freedom of speech, no law shall be passed impairing ............0.22.222..--------- IIT 
Funding debts of public corporations, provision for ........--...2---:::----cseee+0+-" XII 
General powers: Provided? yeaa, aha eeen ener ene yarn de Le eee Vv 
Governor 
approval required before orders and resolutions effective ....................-- V 
extraordinary session called yy wl OW. .22 22a eats coarse eee VII 
MMOSSA GE, CONLONUS OL oooh Uae ee scant By cece eats ee a led eee ee Vil 
reports of officers shall’ be transmitted Dy? .42..020.3. en ee Vil 
Special SessiOn MAY BerCallOds NOV oo ccs ee partes onan eee eee eng Vv 
Homestead and exemption laws to be passed ....-.....-.--.---..----ccsce---oeseccatenneeeeeee XIX 
House of Representatives (See Representatives, House of, infra) 
Immunities, laws making irrevocable grant of prohibited ...........2.02.....-..------- III 
Impeachment ' 
chiet’ jyustice*to” preside. Went ce sue ten tanta ree ete care ae eee V 
CONVICTION, “TEQUIFSMIGN He LOT ae ccc oascee ds aan age cae neat ee oe ee vi 
Oxercising powers Ol, sTeQuaremeuts LOL (Lecce yearccece etree ter tecee hotness a eee Vv 
QT OURS LOR cecacte ont ise CO I ee AC acento ce te | Re eee ena eee cee eae i 
JAC SIMON TL 10 Mester GOL ere ete eee eee eee tere ce ee ec ote ene ae ee ee V 
officers liable tO: cui cages ck we eg ets eee ng ee a cee eee coerce neha eee Vv 
power, of, vested) im ROWSE. .oc.i2. A slecpenceenta grease ceapeunerheassene-anasvegestang eter: -« <tc eee Vv 
prosecution not barred by proceedings im ~..2...... lly ceeectececececeeceeeeeeee Vv 
requirements: £Or,. OXET CIS OF vac ae eetete tia a ses va. tweets hewn caareas ve Cee Vv 
trial of, tobe. DY: BODATO. ct acca lscdrncentrecietes DR etnlse tae de nace eee a aete eae v 
Income tax, authority to levy and collect 2.2... enlaces XII 


Indebtedness (See also STATE OF MONTANA; COUNTIES, 
and other particular subjects) 
amount of 


limited to $100,000 without consent of electors .......22222222.....-0---2---- XIII 
unlimited in case of war, invasion or insurrection .......-......22..------- XIII 
election 
geperal election, to, be Dela at. ip. ic.1 sdqketee oon enade doen XIII 
majorityvotesrequired gcl..ck-2se... en eat ees ees, coe oe eee XIII 
law creating 
irrepealable until debt is paid .......2...2..0220022.2.. uh. Te ceSes lie onl Oe XIII 
specify purpose for which fund is raised. -..........21..22.2. sees eee XIII 
tax to pay interest and principal must be provided .............22..2...-.-- XIII 
Inferior courts. may béestablished ? by a:is-.ac.2e0. eae eae ee, VIII 
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LEGISLATURE (Continued) Art. Sec. 

Initiative and referendum (See INITIATIVE AND REFERENDUM) 

Interested: members shall not: votecon. Dill (6.2. .e cc peatcap eases sat aetaeenanee tented Vv 44 
Investment of trust funds in private epxporation not to be authorized ...... Vv 37 
Joint resolutions, signing 
USM DIRAIC INO CLT Ora TOOMIT CC Stree pe Cade nena Re a thes ate A lle ty napa e V 27 
TAG OTOLO, Dasenbered: 1 OUTM Aly oo iccc ated. -Oejaes peteaneo dustin genlll)- se. ahmp aed yh tata oh 14 Vv 27 
TAPRG LO Cu rON Ci LIMe teeth ctl a ee cance n ee uke sige ate Lett thet tele utt aye V 27 
Wri O Ul CROC Mises es gs Sad ie ce i at rag cies cause Cha keto Pde ADL NUKES V 27 
Journal of proceedings 
Av escaNus noes entered whens... axe Gie bea) atti elite ded Vv 12 
i hi A aoe eek emda.) kWh game ks cand Sty ae eee eeMEn Sy SRNR ECE ROME a: a cLMen erie RSSlr ty Vv 12 
PUHATION Ateliseretionpol sMOM DSTA, 6 occaseenccdondoastaeesepacannoeesce tthe ctv diese dans V 12 
signmigeot sbille factoofito. heventered (02 .e tir ape tek st pint Aas, eh Vv 27 
Judicial districts 
creation of new districts not to work removal of judges 22..:...00222.402. VIII 14 
judges.an) numbers of inay berichanged. aniau.ee ale ea ee VII 14 
number and boundaries ol Pmavibeschangeds iy i hwo. PEASEAL) Vill 14 
Labor, laws to be provided for enforcement of constitutional 

proyisions relating. to omnes esl Bee ets) eee nn alt XVIII 5 
POPPA CeO UOMO ORL OU AN io sadeddet sey chine orders totyek samme ebaee omrorwern sree eek ebea at Vv a 
Local or special laws forbidden (See STATUTES) 

THOR PEO UI Da DEO DURE GG Mercitus edi -Bethoug cabs abewietanstants cede nd doc Sidedeossasuveanpedeseyebe a blinks We 4] 
Lotteries 

laws to, be passed prohibiting sale of tickets -.....--22..2i0.-L XIX 2 

logiclaturemasenos power ttOy AUSWOTIZE! 29. 2ie cen. ese tencgtee seen eset ostce staat XIX 2 
Members of 

UGE OH DCI Ey LO Gers TOT MITT aleurone wt uments ee ere, Oath AN Vv 15 

Giri POrTice wa DOI tMmoterto, vor Oni DILOU ret lke tc sesie eee lene soe ceca cn aetecae V 7 

compensation 

not to be increased by law passed during term -...\.--...222-.-0.-j-- le V 8 
TOO LC ECL DIDO War lee Mi os ccetetacken o0nt oon tuce ent ati=naa\ Sere NE OWE eA OY Low AE Ns, V 5 

PUNCCOASTUONs SHALL e TOT G Macntasduat sieve. Utube Mehl h cee aes ALLE tec tdSeRIE V 7 

TITHIBO LOO LION LOE pa DEO VIO s LOT coc acenye aeevew onsen Ae eT POE TL Ord. II 6 

Orlice,.appointmentato,. prohibited Rawk ial. eee aaa Vv 7 

2b ROD ye, OPG CE WENT REL SM Fhe Rey er Na onal Lap had iri ieee ere eineN (TRE Tl heb V 7 

peolieoLlicers shall Mousey. eae aink 4 Cid ER OAs) oe V 7 

speech in session not to be questioned elsewhere ...........22..22022..cteceeecescoeeeee V 15 
Message to be given by governor at beginning of session ..........22-...2220-.---- VII 10 
Military reservations, authority over, granted United States -....000.00000.. II us 
Militia 

arms, military records, relics and banners, provision for 

keeping, COM DG MA CO we 21 sopeme sx faterpseial becelaalanithas Joi tb pasteencbageretcasacee CAE Le XIV 4 

MIITVCMANEA TONG. PLOVICGU, LOL™ Vaio sere. ccesseasunnsrnaquact Math UL gO! LS XIV 3 

organization to conform to United States armies -.........2.2.-...:..2--ccse--- XIV 2 

Mi ABIOD SUZ INA. L OT aerate cscs inane a nivecnen OL RAL AEA BOO PARCEL, XIV 2 
Montana trust and legacy fund, powers to carry out effect of -............... XXI 18 
Municipal corporations, debt limit may be extended for 

construction of water.or sewer. system! i. <2... bee ne ees, tel XIII 6 
DALI Male LICG SPOOR TIN OO ETE ed i dance dn sectiuntecicas SM eet chbd hatte XIX 1 
Obligation of contract, laws impairing, prohibited -......22....22...22-2.:ssc0c0e200e III 11 
Officers and employees 

gompensation -tosbe. prestribedsby- slaw. a.2..0c: cicero as V 28 

dutiessto\ Ve.preseribed bylaw wal aiin ln ce A a V 28 

naInoer Lo. De-preseribed! by slaw eek OUR NA RO. Ae V 28 

payment.to<be made.-to,;-when: Seog. Stas, 2 AR. SANS. BAILS WM 28 
Officers ‘shall.not. be interested in.contracts of |... Vv 30 
Oxrderssredtiresapprovals ofa governors .veteiek Sk ae V 40 
Other county and municipal officers may be provided ..............2-....--.000+ XVI 6 
Pardons, commutations, remissions, respites, 

SUVErNO RABI A TepOr ie CtROM CONCORTING feos armocnncnngeanetananod Ride Aavehr tubes Wis 9 
Passage of orders and resolutions without governor’s approval provided....V 40: 
Powers 

POLOTAUIMETILIOR 05, 100 1 TEOCOOU SIU Ba x. . cel. cuttoih anders tags aeasbsaseninsieeaes tues gesincuancenncd V id 
C200] mom bere, jcc cee AeA. oteteeh. mad dehigiodu.iddiesanamelle Vv Lu 
not to exercise powers of other departments ...........220..00...--cseeeeececcseeeesens IV 1 
Culer denartinents: NOt. tO OXOTC1G. ate, so. cs asnnccetanca-cdeede ye Ancol adda beeen. IV 1 
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LEGISLATURE (Continued) Art. 
Powers (Continued) 
prétect-ammema bers: dssshssescdcacarh peter ied Septet eee a Peace ea Vv 
punish members and persons for contempt or disorder ..............--..-.-.------- Vv 
Powers reserved to people 
enactment of laws .............. ps sdedebemaadateiacpctdesdisdaducoed eet ae ton, Mame ha takeves eee Reet Vv 
except as to laws 
appropriating «meney rsdn: eee Roe cae V 
loeal oF: SP e@iA dy cscssse sicstictepscistesvnas diese wasscacpetpbary aed cidecpenecevateteredaa ot eine ae Vv 
necessary for peace, health or safety. ..:............-.1...... SR eee V 
submitting. constitutional amendments. .......u208.. 20 d12s. 2a a V 
PPOPOBAliOL Ma ws sciiece seks rer. Meigs gaara seen sgs neers ene BG Vv 
Fefoction: Of) LAWS ~ilicssssaints cadets Wedioajegre nl BIE URS. de. Ok es ee Le Vv 
Presiding.officer must sign/ al}: bills <. ee Aa Let en giees tee cee ee V 
Price fixing to; be prohibited bylaw) sek, oe ete XV 
Provision to be made for publication of decisions of supreme court ........ VIII 
Publication of decisions of supreme court, provision to be made for....VIII 
Public bodies, debts owing to, not to be diminished or altered ...................... V 
Publie funds, regulations for safe keeping may be provided ..................-- XII 
Punishment for contempt or disorder no bar to prosecution ............-.....----+.---- V 
Quorum, defined .............. sph Geog ipa saan ba esa cieshifehaupnaey siete eRe ney oe Te eee V 
Railroads, state or county not to be authorized to incur 
indebtedness LOK 25s. ie se ad ok ee ras ee A's 
Referendum (See INITIATIVE AND REFERENDUM) 
Regulating production, shall be prohibited by law .........2..2..2...2...---:0cse--00--- XV 
Reports of officers shall be transmitted by govermor .........--...21--..--------sees+-- Vit 
Representative districts 
alteration may be made-to suit CONVENIENCE ..........-...---ce--scoeeecseaecer-sseeeseeeese VI 
counties composing, shall be. comtiguouss (5b assistant ate tee ee VL 
division of ‘counties In*forming, forbidden fies c se VI 
division ‘of state into. <.: Siig alec te ete tt ee ea eter vee ee a De iv 
Representatives 
appointment, to, civil. office: forbidden c..c5.cccsceccecesthchec seceded ve 
arresty privilege, From, WHEW 007 scctenenpck- tbl ta aaa ei eee eet ee Vv 
civil office, appomtment.to, forbidden (:ciatidnd.s.. GL pe eee. dae as 
compensation ' 
inerease. by law during term,. forbidden..-24..j22..e4e- gohereee nee Vv 
to be determined) by -lawisntie. bacelieiuebd..os: io ees. Bee V 
number of, to be prowided: by lawustgad. 2.3 oe ee ae Vv 
qualifications of; derined) title ere et ta eae eee Vv 
shall not be? appointed torei vil ott ies vais kee. ee eee ee eee ene eee Vv 
speech in sessions not to be questioned elsewhere .......2.......2-----.se----eeeeeeeee* V 
PERM sgol, Celine io dcesgssasegs cveadoah ttegnseuaestualack te ceada ce. asae oie ee all eek Se Vv 
Representatives, house of 
apportionment 
OF members .'OL,, OLIS NALLY, 2 leon tecste yucncncsnscucc ett Me AMR RLS eIen. 2 ede ea vi 
tobe adjustéd aitir: census! i442). sey... het wae eee VI 
election,.of miembers judgediby! es-2... nde ee ia en eee es Vv 
inipéaehment. power vested (in’.*..- 4. cee ee ee ee V 
JOURMAL TODS OPE RD Yn 5 cei cap snceasctonncuneuset tt aise amencdngeayapphe eI eae ten ee eens iV 
offiters of,.shall..be chosenlby Vaca sie, Beet, so i yi 
qualifications, of members judged: by.-...c.22- cn easels. Bae Vv 
revenue bills to, originate;in 1). ...,..-sceln ket Back ie or et kee V 
speaker, When ClOCtOd oo .s-ceccoccepesnncsncenreincusero¥idiks thts Seen peee tad ae ee Ns 
speaker of, assumes office of governor, When. ............--::.sssssescsseneeneneneenence VII 
Representatives, house of, and senate COMPOSE ..........-2..-----c---ecceceeeecereseeeenenceeee zai 
Resolutions require approval of gQOVePrNOPy cicsss.cc.d..decsddseee lice sk -ctbsadecbsaseucseomns Vv 
Retrospective, laws LOrDIAGeN... ....--carvesesccviere-<Geaib ieee tages Us «aR Lee ete XV 
Revenue, bills 
House COLOTIPINALG “eo. nas heads A ee np APs READ eg) V 
OFUGIMNALE, AD SPOUSE, «viens ennnnnoncuiverwnsinidiornduet ssl bbancesdin ibd Mola EL Mp dee Shee sidase 
senate) my amend. taf ANA AR Bat, Ae ae Vv 
Right to introduce any measure guaranteed members of ..................20---s-0----000 V 
Schools 
elections shall be provided for, separate from general ...................222..------ XI 
maintenance,.to. be. providad HANatLi eR. FRU Voce eee XI 
Seal of state. to. be. provided ~ seccsssssosncarseiavesees BES edad Ande ae, VII 
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LEGISLATURE (Continued) Art. 
Re MUI ce UN OIL eon steep keen eatee-paperscemencceneretecs tetsu atte FRO SCADA. Sk od V 
Senate and House of Representatives cOMpoOSE ........-.--..--..-----scsseeesececsessececeeeees V 
Senate 

consent to gubernatorial appointments required .......2-2--2.2.....:-eeeceeeeeeeeees VII 
election ol members judged by ie oseins eecisseisie tecnica ea ee V 
extraordinary sessions may be called for transaction of 
GRECULLYS-.DUSINGSS: 5.2 nee. SEVILLE A818 Sie Me Lea et en! we EO ated LP Seo VII 
governor may call, for transaction of executive business ........................ VII 
iimpcdchmenttriaigihy ARs Ts ee eA es a OR Vv 
pipikey ROMANO CLS Cope ht) Ohi oka Mee ak 24 AR olka Cn AL ets ic ee a A V 
judicial power shall be vested in a court of impeachment .................. VIII 
Pent enalt PO yer nGhais ¢DVESlQGN 1 Ok Mads tnccesccosseeceisebed mabe tinlesyete—stsccweki eaten WIE 
otimers of sual be chosen. by ccc tie a ee aes ne Vv 
president of, is lieutenant-governor, When ..............2-2..---i---ccecss-eceeeeeeeeeen VII 
president pro tempore 
Beene WE miwe OL PO VET INO TW GIL, cer corc.tettetnecenan cre nctegeaera saacstaatsonncgaties Vil 
Sit heh We ASE | eR OL eld Aaah patna ne! i eed: eel sragnane nd A ad et ia Boll ARM ie Vv 
Uy ORION OL  MICTRET SS JIU SOU Dy nic coce-- syentcatc ec ceret tcc cteecnens- ty aonehel at aepeongey V 
Pee CUUG POLIS Ty Wee CLOGS OV nner rad bende Sates reg tap deco -Ecteaeh dan ahed V 
Senatorial districts 
COGS s OL MNOL TOTO stat, OG COUNEY acc ccehicen spc cnnandec grees nevaghatcatacstieetseoccoadduee VI 
EWG VENTS) TA LTP TS PB oy See CIR | pee OO SaaS a ree ye OF eo aie ake eet eae ane ok neti. oe WV: 
SSL NIUE CTS a2 FCS 6 EC eee te Medan een? NLA oR OO ae ee RTS a erie Oe ee. &, ee” VI 
new. counties to be entitled to ome senator 2c occ cele eecdeleed ie eels Wo 
Senators 
appointment to civil office forbidden .....-.2:.2..:-- 1.0.2... ee. ee eee Coe Tees Vv 
PEPESE DTV ALCO LEONI WON 5 ic g2 8 ecge ata onnc chosen ye=- SEES Eee ate se 2s ee 
Gry utl tee OM Cit Om EOTO TUCO), occ et ne ee lt ot ey 
elassito he determined, by. lok Gaia Ahk 2hL Cena ah tartan tS ie headend Vs 
compensation 
INGVOARG SD Ve lane aUritig | LeTiiyy LOLI CEI, 2.02 feecectccmnsn  Sttcccncsarecestonsnccanne ie 
Pmt Cm UL UZ TLOLL AT Vinee be oe gle oa ceca acptetasned ato bea cs iaxeean seen catestact sere eae Vv 
number of 
PEMOIMER CEC OUTUUV ELIMITE LD OULG Sec ccc here sen tect tans eae atepeer plore esos V 
cs yea eee nek CaS a We a PON Ee Ar jl 4 doe 9 ee ance a lp gdh halen ee heb eng ole V 
CATE Wu heeed atens iW eva Cals ams ec) 9 hip ne easels ew al amnenne 1 He ee epee nib. Sn Bmoalapiel Reeetd Vv 
SMO eee DUTTON ED SOLVE) OLIGO tip. tecceaecercctoercs cyte neni cera saab occercaeso-se V 
speech in sessions not to be questioned elsewhere .............2...22.122201-200---0+ V 
cg beh hig ON GOW a BIT ats Bloge lets Me ee 08 Ea, Yes | Sena Relay m sit a MDa NARUTO ob ir Np chet OR wy, 
Servaeesandiabor tor, to De turmished Dy GONLCRCE as--ncicmtse-cteancecsarsteiiercaceeso-ce 
Sessions 
LET Weg d OVO) Ty ta ee NS Sal ST: 1s ae aie eaten a on ocn nO APES Noting” See eee V 
WE DE ore Nite y Fo 4 Aoi gee yee teeotiee 2 nL GSS FY: Caen Cok tate ra eORNOE NAST cw Mie pane Yee cr Vv 
Rib OCRODEIN, WOM Vets ten teers to, nce ace En ok olpep PE REAR SAS SS) BE ian Vv 
Solicitation of bribery 
UR BYES OCD ER accra siete Ste nies oaks hed edaye ems ea rN RC he ole, V 
OHUMibbiment OLA OLSOUs WULLEY Ol ~ 21 .to ste owe cadens age Soe Pe Ate Se eo V 
Solicitation of. bribery between members, log rolling. .2..2..0.-0 eile V 
Bpechiviaws. protibited, enumeratedusiir Voy 3h dane Shoe ea, bag sd 
Special privilege, laws making irrevocable grant of, prohibited -................ III 
Special sessions may be called by governor -..-2010-0.-2.0 ui Vv 
State examiner, provision to bemade for tislis.24-44 ele. VII 
State treasurer, suspension of by governor may be provided, when .......... Vil 
PRO UMee ROfLO DE UInIsned DY GCOMLTACH Ras cece sooner Monnenerensin tate! Vv 
Taxation 
county or municipal purposes, levying for, forbidden ...........2.22....------0+-- XII 
income ttaxytauthority toslevy and. collect seis ssg ence lesa es teetiteveeiccerys XIT 
laws to be passed to carry out provisions relating to -.---....2...---.....--:--0+ XII. 
levying for county or municipal purposes forbidden .............-..-.--------+-- XII 
ee OSC aE Te MM Ce oF pee Ce tts Ve eae CE ie es eee sien oat. ©. Oo 0 eT EEE, Serene Nr XII 
Teiegraphs and telephones, uniform laws concerning, to be provided ......:...XV 
OPI Rete IGE. OF TO OMUDST SOL acs acgi takes nate ca nce Re eee Sedans cccugtice tated psie V 
PI Ror oS Teaver oh kg -) hoe Selene epee Saou oe aie Arh Ey Ee Sn RCs 8 Aes oe es ee Be V 
Trading ropes prouibited ns S icles eee eel tglegue li ate Vv 
Treason or felony, attainder of, prohibited. .....,.:2.02...005-.08.00i06.)..ielL 
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LEGISLATURE (Continued) Art. 
Trusté;: to, be prolibited) by-law) oi eons pecse nce erteen nun se ss SAE i ne Vi 
WVacaiictes, how , filled... Re ee ere Seer ae Vv 
Veto (See GOVERNOR) 

appropriations,. item ‘veto ».6222i se ei eee ee Vil 

Procedure Lor OVELTIGING oso nese etemiesnsees Be ee ee VII 
Votes 

require approval of governor before effective .......-....-----...------s0ee---eedeeeee=* Vv 

trading of, prohibited -..... tSinchoen ite 0 oot tomers: te) tt py ae eg sé 
Voting by personally interested members, forbidden ..............-....222--2::0:----00000-- V 

LIBEL AND SLANDER 

Character 
remedy, for anjury to, guaranteed 9.2.2... ed wee ie eee Iil 
speedy remedy for injury. to; guaranteed, c.cc.cc.sisc.$scccccp deel bedecctepsnaeeteenues Il 
Evidence, truth may be given in libel suits and prosecutions .................-.- Ill 
wuryyudge. or law and. tachinsibel switheis. ee eee 2 ee Til 
Truth may be given in evidence in libel suits and prosecutions ...................- Til 

LICENTIOUSNESS ‘ 

Not permitted by Tight £0 reli g1ous 2 PeOOOU foot oe et ees Il 
Religious ‘freedom n0t Co permit oe eset eee ates oe eee IIL 

LIENS 
Creation of, special laws coneerning, forbidden ...............-2----2-----ssscenencennenseneee Vv 
Extension of, special laws concerning, forbidden .............2222....1------s1e---ee-- Lan 
Impairment of, special laws concerning, forbidden _.:..-....2-----22.-------steecennneceees Vv 
Special laws concerning creation, extension, impairment of, forbidden ........ Vv 
Venue - of a6tions tO ORL OTe \ sakes sg soccc eases Bea ee cage Bee VITl 


LIEUTENANT-GOVERNOR (See also OFFICERS) 
BOARDS AND COMMISSIONS) 


Assumes office. of governor, wheniin a2 22. 4h segs tae ee ee eee Vil 
Compensation 
fees for own tse Torbidden yn: ac ee eee a ae caged te eee ae Vil 
ing tall for ll saervices) ipa ee eee ree ee Vil 
in¢rease “during term pf Or Did dem ce Sa ee eens vp EL 
per ‘diem. ‘same as speaker 2227... a ea ee ee VII 
Contest of elections to be determined by law . .-.....--------..------e:------ccsseceeceseeeeee Vil 
bh :): ee me ean PRN. Oa Cap MR RRND WarCry OO SAR” PMR Ei Re Lh! EF on Vil 
Election 
by, qualified select Ost soca casatig amacecidh ta ae ieee ped ei cae ee Very 
to be at time and place of voting for legislators ~.-....-...-...-2..--cccsseeceeene VII 
First. election, of;: pro vad ed ory. se ee ate eed tae eee Ord. IT 
Impeachment of, chief justice shall preside. ---2o.-icc ccc ae eee ageenee he 
Other public. office eannot ie held wy Goin See eerste ee eee ee pple 
President of the senate, ieiall bi soc eee cca ee eee een ne ee ee ee 
Qualifications 
age, must. be.over: thirty vy ea26i:Aq Jee eee ee eee ee Vil 
eltizen. of United -Sta tes s1ytaeee eke, ee eee eee VII 
residence.in: state fortwo) yearsis. 230) 2720s pone el a ie Vil 
Residence need not be at seat of government _22.-2--2icoct. cc ciet ee ccceneecccteeee Vil 
Terny ot, of fice... cece nese De tee BRIAR eases eee ee VII 
Tie vote, legislature, elects in, casesof,.2aere ec es ee ees VII 
Vacancy in office of, filled by president pro tempore of senate .................. VII 
Votes Jonly, in, avent-of, tle: ion. mh. 205) eee oe eee he eee Vil 
LIMITATION OF ACTIONS 
Speciatvla ws. COMCOrIUG, LAY WIM as lit ats Sone caeegacnenl ana ee Ae 
LIVESTOCK 
Taxation 
lpnted to four milis ton” thera ic tenctenete pete oeeadeeg re ae SL 
phy SLL elo cl 5. ae tats: Reins Nira vs bert contains umastne tat Win Je dein Male Mase balm Cot nt XII 
state-board' or"equalizations shall levy ee eed nace XII 
LOAN AND TRUST COMPANIES 
Chartering of, special laws concerning, forbidden —.........2.....ceeceeeeceeeeeeeeeeee V 
Special laws concerning chartering of, forbidden ~....00.............etetceeeteeeeeeeeeee Vv 
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LOTTERIES Art. 
Laws shall be passed prohibiting sale of tickets -..........2...2.22..2.-2------s0e--00-0-+- MIX 
Legislature. has no power to. authorize) ..2ic..ic.ssecdsesckcssannenerscaddensanectesebecwsgancd XIX 
TR CL YL BOER aN ear seek ote RRC ea RRL anomie nae nhac de xehbaerandaesicapisiqnnesanscacknamnange .& .¢ 

MANDAMUS 
DUS UrAe UP CUUTC TAY. BESUG WTLUS: OL beere 8 eer cs AN succes Secaae ea Adee cedeo ss Sogakoa se VIII 
Justice courts have no power to issue Writs Of -....-20.......-...:-cceeceeceeeceeecneeeees VIII 
RSC emes CO UN Con SOUL Ce Wy UAB OL abe eapnes crane tdaaon-nsandachwayegnnaduioapevgrsitnacacseqacsysus Ug 

MASTER AND SERVANT 
Contracts releasing from lability for injuries, void ..........222......2222-.0...-2--1--+- XV 
Requiring contract releasing from liability for injuries, unlawful ............ XV 

MILITIA AND MILITARY 
ATMS VOONIOS ODP IMGIER GL OUISSUD 1, VOI IN basen Nasee cased pete caer ath soltgrenganse PLE 
Arms, military records, relics and banners, provision for keeping 

Cp PEP SATIONG LCP Mei aM Cro gT. 1724 1195 gr: PRR RE ar SERINE <i 08 A MN Rita SPRAYS een ere eer Sone XIV 
Rat Here, AINE LL LEE Ve SUTO REL TL UO) CO) a eare 8 steph oicas dunce sn aeca roedteele Aysuicsnyalgesanaqgesis pO 
Commander-in-chief of state militia is governor -.4.-....-2 2.0.1 -ee-- soe VII 
Consists of able-bodied male citizens between ages of 18 and 45 ............ XIV 
Plcciee NUL LUG, OO RICEEL CLEC VT LUE DIYs ects tras ee eran cht ee cheg ta ccean eter aut es Iil 
Exemptions, by laws of state or United States -.....2.-..2.--cnceet ete eeteeeeeeceee XIV 
Governor | 

POUG MAUOPeLPCELIG OGL, ATE LeTMELIEG lel eat 2 .tteh etsehe clea tee ncae Lieto eo tes deraceenoen Vil 

continues as commander-in-chief when out of state 

CUMMINS CTOO Pareles OL PW Ate tteces eee ceccs teen Me gasa crabeate na tc reane XIV 
Maintenance to be provided for by legislature -..............2222.22-------:eeeeeeeeeeeeee XIV 


Martial law 
application for 


ER Yar POON TRO Thee ae tid chawe eam ueiecaeeculy ete CUE BH Ah dA IIT 
iodo ria LAGU TO 4 etceth nee ee acta aceon, et, PU Te ITI 
Suvermor -opphcation Ole lOr cea BOE a Me AL III 
MO IRIR TEV AP PLLGG CAO) LOE yc 6g cote sated te saan cs ote so ea ha etna ee gee III 
SiCR TAT SAT ING. eRe error ecg teadioig sind see. ie ental ee nce Coan ceaeee ed hE Jai 
WGI OT EIS G1 Dl Gee cieretreee, 2 Reet I a LE ee Se Jat a 
Military reservations 
authority. over, pranted United Statesi:.1/00 Ne AeA St II 
process, right-to serve. on, reserved* to ‘state 22.20 ho 1g 
Oftieerern qualifications nol iiak SRR Oe ea ee ee ee IX 
Power-not to interfere. with, elections ¢i22...3.0.. 0288 18. Sean eo! III 
Proviston tor, -t01 be-made-byslegislature tiie, Ad ot, Pees ee XIV 
MPOSLCONCOy- CLL OCLs OTs A rasec st sag sdenacstsu skh cits sabadaihs sags. tebe eyeds tees fn sabsaao Nokouatacbenaes alee IX 
Ailesh awd. Leguiatlong, Dy riegiblature LoL ee ee XIV 
moldiers4lome,toay.pevestablished Si iu fis POU ee Se A x 
Soldiers, quartering in private houses, when .............--::...-::-clocssssesssedseeceseneese IiI 
State militia may be called for 
SROCUL OMe hid > LOW Sys SRL EE OF CRIN eet ES COMET ALO He VII 
TORO MET NGAI VASIOTIS Neeser Wine, cota ee aah ee Ue nar ok URINE A ED OO Vit 
BOPPLOnsiN gy INSULrEGllON Heese AE TONES Be Se UR Oa orb VII 
POBOLAINALO. GOACTVIL POW OTe can eitvsislean nes SALI BI AA III 
MILLS 
Treating ores, eight hours shall constitute working day ...................----- XVIII 
MINES AND MINING 
Re eA LS eG AMINE. DE OTIOT GY gee eset cok ine ngs mur scdaets sasusitnasessaiah scaa teianensacar III 
Children under 16 years not to work underground ................---.----2--------- XVIII 
Taxation of 
annnal*net* proceeds, as provided by law’ 20 n.2-s ole XII 
elaims, taxed at price paid “United States ooo e ecw ccc cee ecdacecaceeeeae XII 
improved surface ground, at separate Value... ce cececesnenencctennseccccsens XII 
machinery and improvements, at separate value ...................--:-:.-sccs---e00- XII 
Working day, eight hours underground and in mills and smelters ........ XVIII 
MINORS 
Estates, of, special laws concerning, POrDidden - .....11.c00ccccsecacctencs~xe-csnwsanccesapucecses V 
Majority shall not be declared by special Law ......osc..eeccecccceececcecteeesececceee scene V 
Mortgage or sale of real estate of, special laws concerning, forbidden ........ Vv 
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MINORS (Continued) Art. Sec. 
Sale or mortgage of real estate of, special laws concerning, forbidden ....V 26 
Special laws declaring majority forbidden -...2..........eeceseeeeeeeeeceeeeeeeeeeceeeeeeee V 26 

MONOPOLIES AND TRUSTS 
Combinations 

DYSCO< FIRING TOLD Cr ogee sg neti an peta ane cans cetera are aces eae XV 20 
regmatinis Produ chin LOE bid Sin Fo cat caerseeg eeeaee e enceeccrereceee ete XV 20 
Hffect,) forlertura Obit RAM CWIGO o.oo tee coe escrito cac vie eageaceapteseeries-souunenemnneade tage aes XV 20 
Price. fixing, combinations: for, forbidden \..t. 25. \...-p-dca eee ed XV 20 
Trusty aball- not he formed. ...jtia.-.adtes: si..ce ea ae ee cole XV 20 

MONTANA TRUST AND LEGACY FUND 
Beneficiaries, time’ for payment Gl ns eet ce eemeaiteaenec ene wane XXI a 
Compensation of state for administration of 

losses to be deducted from state’s Share .........-.---ssscs-c-seceecocneserenenerercneee XXIT 11 
one-twertieth of “interest Poca To; State eee cence eae ence XXI pie 
Consists of 7 
permanent revenue fund for the university -........-....0.----seccsss-eeseeeses ae BD. O.4 t 5 
state. permanent-Tevenue fung $22.25 .sa ee a ee eee XXI 5 
state, permanent school LONG oo ences es ag an oe cee XXI 5 
Disposition when fund becomes too large -2.2.:ccccelcieseceite ceceesvecaseaeenenntennsecers XXI 16 
Donations credited to state permanent school fund, when ........................- XXI 15 
Gifts to be converted :intoyeagh oka tse eee aaa XXI 5 
Interest credited pro rata to various funds ..........--2.....-.--ecceseeeeeeceeeseeeececeees XXI 11 
Investment of 
amortization plan of repayment to be used. ...-W.........--csscscccecsseecoceeecceeces XXI 6 
city loans 
approval of state board necessary, --5 cece ceceeeceeete------2- ee XXI 6 
Himited » 0 “GWeNEY VOR TA ep on gen cnmenncevecyanerstels stad eane sich alan ES ertage XXI 6 
confined to. safe loan investments. -.-.-.--1..-0---2n4--- 2 -etaeeeetieand 22ee XXL 7 
consideration to be given to 
mm pleness Of SOCUrLty oo... sc cst cents semppenenc aoe scee eee ae XXI 6 
character and earning capacity of applicant ....__.....-..-2.--se---ecceeee- XXI 6 
PlrposeOf 10 ater ake Vee ee erent eres ancriccanane ede XXI 6 
dis¢rimination not. to be shown .....242434-.2232 13 2 ee ee XXI 6 
farm loans limited to forty year; duration 222... -.4...2.44n-4.4-tdeie.. XXI 6 
further regulation concerning, to be provided ........---..-.----:--:-cecseeeeeeeeee XXI 7 
general fund warrants of state of Montama ~-..2...2..22.....222..pesceccseenneeseens XxXI 6 
inglirance on security to,run to state 42. 52)23.7 1nd iia cee oe XXI 8 
interest.rate to be Treason gle. oii sce ee ece eneencyccancaeen seo oe SP en XXI 6 
loans not to exceed fifty per centum of value of security ...............-.... XXI 6 
long term investments by amortization plam .222222..c.2cccccie-ccccsccnneescennnte XXI 7 
preference given to 
educational ‘bonds of ‘Montana: _.2-00.22...cee@-spiAne eel eee eee XXI 6 
first mortgage loans on homes and producing farms .......................- XXI 6 
provision for insurance may be made by state -2.-22....2....11..:ceccceeeeeeene XXI 8 
purpose to aid home making, farming and education °...0.....200..........0-- XXI 7 
safe) interest Dearing BCCUTILIOS -2..25,.62.54c0-sespecceecnpu--,--9- rye eed Pee XXI 6 
safely and e€0nservalively “Made joie ut Aske eee venrs-athners eee eee XXI 6 
smatlor JOHNS “DTGLOrT Od oes ca a tees oe ce eects Sok seas ht epee der a, tes eo ees ue on CE XXI 6 
Justices of supreme court are supervisory board ~.-W.....-22.-ceeeeceeeccceeeeeeneeeeee XXI 17 
Legislature 
may, pass, laws Loicarry Onl elieet Of tn ae a eee XXI 18 
may provide other means for increasing or beginning ...................-0--- XXI 9 
Losses to be deducted from state’s compensation -...............:0c--escceeeeeeeeeeees XXI a ei 
Other public funds may be administered With .....................secceseoseeceeeseserenness XXI 10 
State board of land commissioners shall administer ...................::s:eeceee--=+ XXI 5 
Supervisory board composed of supreme court justices -..................--000---- XXI 17 

MORTGAGES 
Montana property, on, exempt from property tax ...........---0ccscceccesccessenanenceee XII 2 
Taxation, exempt trom, if “on Montana Propery Foci sccecmces cers XII 2 


MUNICIPAL CORPORATIONS 
Alleys, special laws concerning vacating of, forbidden .......0...222.0020------+- Vv 26 


270 


INDEX TO CONSTITUTION OF MONTANA 


MUNICIPAL CORPORATIONS (Continued) Art. 
Appropriation for church or sectarian purposes forbidden .............2...2...------ XI 
Church or sectarian purposes, donations for, forbidden .................2....22-2.---++- XI 
Claims of and credits, not to be released or altered -...........222...2--22.--seeeee-eeeeeeeeeeee> V 
Courts (See POLICE JUDGES AND COURTS) 

BET UU AAAS Ey ETE Von 49S TOE YL te oa se cca deg es ce nes aurnea ened centwewes szenmsannanons VIII 
Creating offices in, special laws coucerning, forbidden .......................------.---- V 
pe ou ae der id Ui) ca 65 ae mesa Reig ental) eked lies ekraningacdt T . Meretedhdeed ihatbeeties ona XIII 
Debt owing to 

AULBEATIOION LY TOSISUSUUT COs OF DAC CONS Mesos ed rasa2s acliya seeboccesun douivens-scavgecksiasncnaninsoraanins V 

(imimaing Dye tepislaLUre SOTO Oli t.cecet 1 - <p Bet co cabscentecxeyscekecanceaoeseces eta ees V 

extinguished (bys payment. onby .80130.81.0:0. 2g. eon adi ak b's 
Debts of (See also Indebtedness, infra) 

Pppding.-lepisiature Way OprO vader t OL scp eee tag hans ase ice dneg 2s XII 

Pir wato Properey, DUG LO DELLAR GM LO PAY <ccc-cyeasnsucnpssnsGnscethdsceaructebyhsthccusceaies XII 
Delegation of legislative powers concerning, prohibited -.........2..2222.00.2-2.-----+- Vv 
Donation 

POryenureh orcsectariany purposes TOTO 2..22.2..-o0----<2c-s-treceencenrgnce--eee- XI 

gifrs,or grants not to be made by 2..0..2..2...-2.22.....------ bathe Md ila et Made tA XIII 
Elections, qualification of electors to be prescribed by law ..............--....------ IX 
Exempt from) properts taxation.....sci leg i ee) 4c ota Aad XII 
Form of government 

approval of electors required before change -.......22-....2-:::sseec:-eseeeseeeo XVI 

TOGIBVALUT eC) WIA W mC WAM GOs LCI. 05m ssesscarentnayasree obo SNe an gd ay, ALIA XVI 

merged city-county government 

boundaries of, to be defined by legislature ..................-.....--------escese0 XVI 
discontinuance may be provided for by legislature ~..-......02.........:XVI1 
Demis a tar ey ayenr OV 1h. § Ole ihe es gece ey ek eee ce ao panel XVI 
officers, election and duties of, to be provided by legislature ...XVI 
Indebtedness 
amount of 
limited to three per centum of value of taxable property .............. XIII 
sewer or water system, legislature may extend limit for 
COUSUEMCLLOU MOL aie sapere eae sec dee tout inks cae oR ee eM an A. oaths XIII 

bonds or obligations above limit are VOId o--sisc.1-c. seddeesized sesdesvas$--darscnse XIII 

borrowed money must be used for purpose specified ---.......2..-2.-.2---------- XIII 

rand wr Onl OL CLOUit LOT ULACCI cra peri as6s5-s2-eaers ots eae Ree tear 8 a XIII 

special laws extinguishing, forbidden «22. 21--....--0.---asesie--ence-mtacnseeonensnsanndnocses V 

Se UR SEL LUE EL Goce ORL OT a cre en ce ones oe ra eee oe an nce k Stuns ce hee Sa path caean ciao ls XIII 
Joint ownership with person or corporation forbidden ..............1....22-.---+--- XIII 
Iiabiltyy 10r past, transactions. forbidden) -_-......-...s-+¢mnba-<a0red--e dapper ent XV 
Officers 

election or appointment to be provided by law ........2.2....------------cte-eecesees XVI 

CUMIUEL CATIONS fy 5 csustortpdscacensa-stenn Ua Weta od ae ee ee ae ia IX 

special laws prescribing powers or duties of, forbidden -.......2...2...2....2..... V 

terms .of, Not to cexeaed twos y are. 220-222... SOE EAR. A XVI 
PEOPel ey OL + Gxonrphre rot tanavion (ete a ee en ee nen XII 
Public grounds, special laws concerning vacating of, forbidden .................... V 
Railroads not constructed within, without consent ......-..2..-0--- os. cee XV 
Hetrospective laws concern,” POT EVAU GM cevac ence Seen ease ec eet remerenn XV 
Sewer, debt limit may be extended for construction of ...............---.----------+ XIII 
BRATCnOnre rath COPDOTa LION, CARNOE WO eos). ett ana, ecnnpenerctlornensentenansde XIII 
Special laws 

COMCGINING tO fiCeCHL ANG OLLICOPS ins LOT DIC GON, eons cntsech pene aie vasareenerepe V 

extinguishing indebtedness of, forbidden ........... Laan Satie sh ih ROG Ap 
Street railroads, construction, consent of local authorities ~.......22.2...-200.2222---+: XV 
Streets, special laws concerning vacating of, forbidden ............20222.22....--0+-- v 
Taxation 

levy may be made on all subjects and objects «..00.......- ee sceseeesetceeeceeee XII 

local authorities to have power of ..1:0.taptlc61. 2nd Aleta XII 

property ‘of, Exempt Trom: 2... 2.22 AS ARIS A a, XII 

POLIT O AUB ee ND OLINO TIONG na ones csnkinwen be canboSieiaislnteynersn wien Orda ksh Sed bet XII 

release or discharge from proportionate share, denied ....-........2.0......0.2.+- XII 

valuation not to exceed that for county and state ....202....ceeceeeeeeeettee OLD 
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MUNICIPAL CORPORATIONS (Continued) Art. 
Town plats, special laws concerning vacating of, forbidden .....................-..---- V 
Waterworks, debt limit may be extended for construction Of Sec ee XIII 
Works of, eight hours to constitute working day ...........--..-.:-:-scsss-ce-00 XVIII 

NAMES 
Change of, special laws concerning, forbidden ...............-..-.-scssssscecceeceseeeneereee V 
Special laws concerning change of, forbidden .........-.-.-----cocpspeecssespeetetens-sdenres V 

NATURALIZATION (See CITIZENS) 

NEGLIGENCE 
Contracts releasing from liability for injuries, void -..........00.2002..2220.-2s1-e-- XV 

NUISANCE 
SuUurisdigtion: Of SCtiONs, 1M GIStrieLMCOUEG eae eee reese VIII 

OATH AND AFFIRMATION 
Form of, for public officers, provided ..................... Mea Niele gti leap, 
Not dispensed with by right to religious freedom ..................22-----ssee---eseeeeees LITE 
Officers shall subscribe before undertaking duties -.............-...----sseee--eeeeee++ XIX 
Religious freedom does not dispense WICH | nog o n jesse weapecean ner anpesenrpetgence jo! 

OFFICERS, BOARDS AND COMMISSIONS (See particular officers) 
Accounts to: be kept by’ executive ‘officers "2 0.2 VII 
Appointee to hold until successor elected and qualified .......00...20022000202..... Vil 
Appointment: ‘by: governor, “wen Ask elects hisectent sda ee Lee Pce ECE VII 
Bribery of 

GefMed. | eck dea hc A ETE eae aes me eae, eer eee V 

punishment: to be:provided Dy. Taw. See aees Sa ol oe cenecnic teresa Vv 
Compensation 

change: of "hy special Abt, LOT OLGUON cig tec. setart ek ee ctmetnn veer eutee ferrets Vj 

extra, after services performed, prohibited %2200-o ee Vv 

Inerense (OT “AeeKease 2Ol 2... 2c saeco tg ee ee a ee V 
Contracts: of. state; “interest mi, forbidden’ (4 Aae Le Aa ee ee Vv 
Corrupt solicitation of 

offense«to, be defined by law las ceo Seen ee etree one eed V 

punishment to be by fine and imprisonment 2... nell ceeepccengene Vv 
Electars ehgible to7nolgsorrice Ol Hevace. tree ce niece core eee nee IX 
Eligibility ‘for offiitew in Ceneral ya cis od tease eee ee eee eee dat 
Emolument, increase or decrease of, after election forbidden .....................--- Vv 


Executive officers 
accounting to be made semi-annually and prior to legislative session..VII 


agd. requirements-for selection mines ey eee eee ent ores Vil 
citizenship of United States required ....4.-.40.50 3 oo asaneces VII 
compensation 
amount, until otherwise provided by law. .................:scssesssssececsseeccesees Vil 
fees. for. own. ,usesforbidden, Wocani ith. ee oth ee eT Vii 
mn /full for: all Sepvices cise tise nse. BRO een OA Ate etre eee VII 
meregse during. termecforbidden 0200. acc. daskeaaeects sheen Racha pene os So Vil 
POV ADS Ahr yaa leas ack bree tee Siac meted plan ant ach n A acest dee Vil 
contest of elections to be determined by law ~.-22:-c.---.c.nsecccsecceccnncenecbanes-e Vil 
duties to be prescribed by constitution and laws of state nantiad gil mans Vil 
election 
DY POUALILICM, CLOCLOTAs pA. ike seteae sheng see oka oka ee eee ee a VII 
to be at time and place of voting for seg ee ERT AD ENE NS “BE cv Tak: 
enumerated 
RULOTMOY ONC ..5 teeters ce cenes scene epee mena te nites terete metas ear ae eee apes 
FSi Alt 1) es asia ein haied tetiivmtate viedo k MeMes Pepi: 44 Sencin. onsen tug aaa: Dad, way VII 
lreutenant-povernor */ 21.200 ES 2S Ore Pe Eee ved Serie, gee ata eee VII 
secretary of: state “lA aie Beene ee a eee ee Vil 
SLALG WA UTUTOL 6 vcs cneet ed mrdcesterhonih kata NO a ete ire letras oe a ee VII 
SLATE PLCABUTOT, soccer, cenei- ceo Re tebttn ie Ganctashdn aes teh: tote OEY RENEE eat Vil 
superintendent of public instruction .c..comkecacns al kali VII 
fees for performance of official duty 
COlleeted :3m PAV AIMCO bool s2 noize acgeonacks Hot wah eetecncendan= ot RARE CR VIL 
deposited quarterly with state treasurer ~..20.....2.2.0..22c.-ceecceecceeecteeeeeeee Vial 


financial report to be made to governor 
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OFFICERS, BOARDS AND COMMISSIONS (Continued) Art. 
Executive officers (Continued) 
governor 
ay LO UIT e TOOL LS MUOUIA Aaca wae cees i. asa ld es aus Vit 
HIBNTLEPaANGMiGerCMOLUBe UL, (LO 1OO18 le GUE O ees 2 eden eens sas ceigennccoe stab noearerscee VII 
OLuer publie office cannotsbe! held! bys est cea) ee a Vil 
reports from, may be required by QOVeTMOT ©..WW222.....2-2.-cecce-ececeeeeecceceeeee ee Vil 
residence 
nyetate, two. Vears. required rs sore mieie hee beg a She ae 8 heats! VII 
Mist be at.seat. ote governmental. Ai an Se eee at VII 
returns of election to be as prescribed by law ....2.........-cccccecceeeeeeeeeeeeeeeee VII. 
tie wote, lepialature elects in) case of 2-2... ey ey 24). 2 eke eS VII 
Impeachment (See LEGISLATURE) 
GRC A IEOIEE, OPE MEN LL TNC Ul ere ls es coe ea cea ecg hore ud iynapen ican enscenten V 
Dterpate co eOmUPie le Ore tate. TOL ILO COM ee 3.t1-5pesccan cc sasencat eee de om peewee sen dar cbeee V 
MAltersunc’, CTOUNGYEOL TEMG V alist ..tuliiich Uk mete eee ie PED SNe V 
WIESE OMEUC US PCOUMU AL OF od OI0 Oyeh ec c sect. eases sssarseierscseeacetaet ARENA. AED, 28 V 
SE \ a Barc Ug ab ay RCE Wed Ov chat WIE AY TG Busey ae aby MP US Rap pialpatatae iy et ney Ege aOR XIx 
Persons+qualitied to-vote. may hold. office) ail. Oe ee IX 
Powers 
not to exercise powers of other departments -..............-22---..::..-20ceceeeneeeess IV 
OPNOr LaOeNarl mente sno tA Os OF CIS tt ee oly oe kar eae rn PNT Ee EY ie IV 
Qualifications for election or appointment 
BLE ZONSHINTOLs Cae LITACAO BEA tenia. snct sie. cee Ube lag ea eeee eee teev cutee eascnsete Ix 
Fesidonee.i Stare wie y ear ee eee lies etter ns 1x 
Removal 
reg te) Us FORE ey deer ereee ss © epee toes Uvclh ae P20 Bist Ape tenes cat mle ND 8 Ade il Obs ae V 
PUSOIPT Ole COC a TOY LCC Wr LL ohne iby neat ee te Vv 


Residence of certain officers must be within subdivision from 
PMI TOPE RTA SU RET 05k Re Rode eto ao Alles: Fk i el i Meech Sa Le tle Se V 
Salary (See compensation, supra) 


Special laws concerning compensation of, forbidden. ..............2...2222..----.-0-2--+- V 


State officers 
commissions, formalities of 


POUNTEISIVHOMUUY "SECEOLET Vu OF SSUQUC. fac.cs~detosscosapschtarrcanacatresntececcscteieedan VII 
in name and by authority of state of Montana ............ “A Seve ha eA MSR VII 
BEaled WILKE TeAL ORL OL CG StQbe 2c... leat ce cent eda een shears VII 
ES EA SOM A ARCS) OCS geet rome a Uh Aa Re a el Ria ie RNIN vs all 4 Daa fl ah eo VII 
State to assume territorial office until successors provided ...............--------- xX 
Deras.. Cx vonsi0N Ol at COP OLeCb1OtL f OL OUCLCLOM 9 21d, coronca cod eadetot cates onseddenes <cunacuge seca? V 
Territorial officers assumed by state until successors provided ................ XX 
MU AOLeHs OPEB UY “OVELILOL © WILCH 0 cr.. cc.cene-vrinots acestasenaeernacc tetas peddanaan dipacss VII 
FOUOMUPADDULUTIMON LSD Strut eee tebe re hee dee ta, hall VII 
Warrant must be drawn by, before payment can be made ................-.----------- Vv 
OPERATON AND EFFECT OF CONSTITUTIONAL PROVISIONS 
Mandatory, provisions of constitution are, WheN -_..........--2.-.-----01c-cee-cseseeeeeeees III 
Prohibitory, constitutional provisions are, WheM  -.22u.2....2222eseescctesenceenes III 
PARDONS, BOARD OF (See BOARD OF PARDONS) 
PARDONS, REPRIEVES AND AMNESTY (See also 
BOARD OF PARDONS; GOVERNOR) 
Peay Geli ghd etree gla Raid Nd cperec ee ahs bMS eA dae 5 I Aa, AM et nxn Cn aE IX 
EO VETTLOR SG DO WEE Oe Tete te estates cee recs sy een cada ene a reeee Mb ene bse oe nace ne ceatee ease VII 
PAUPERS 
Provision to be made for, by COUT CICS oe orcas car asinine nck: MOT EOS OS... ee x 
PEOPLE 
POU eee Ole OM RIOt vp er elo eee.. Pee ty. Ske” Mmm aire ee eRe Cece hla III 
Rights of (See CIVIL RIGHTS) 
OY GRU ayy Lith SOLE T LEO BTOIVOT  r aes. Raa enero atag > aire pa ad oR OR Saal ag ae phon III 
PERPETUITIES 
WlO wn otty OTe nArEta ble PUT PON Oe reheat ei aideten I  neccnene tenes abeanante XIX 
PERSONAL INJURIES 
Contracts releasing from liability-for «voidizsueas...creitos..o:.. 26. dein XV 
Spectssiremedyiusor,..ovarantesd "oT Ree. Su ates Ane th el d.. III 
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PERSONS Art. 
Granting privilege to, special laws concerning, forbidden .......................------ Vv 
Indebtedness of, special laws extinguishing, forbidden ..........-....---..-..-.-----:--- Vv 
Special laws extinguishing indebtedness of, forbidden ...............-.......-..----. Vv 


POLICE JUDGES AND COURTS (See also JUSTICES 
OF THE PEACE AND JUSTICE COURTS) 


Complaint, offenses to be prosecuted Dy. 54. 52-.cccccscceccesnsreeg ee santo ee eee pe a Be 
Jurisdiction of, in all cases arising under ordinance ..........2....-22....--2----00-+ Vill 
Legislature may provide for police and municipal courts .................-.....-2- Vill 
Magistrates may be ex-officio justices of the peace ..........---...------..-2--------+- VIII 
Municipal ‘courts! may. be provided..2.25..5 2 bees a Belz! VII 
Police magistrates residence in town or city during term required ........ VIII 


POLICE POWER 
Construction of, not to permit corporations to interfere with 


equal/rights. of -individiial eco oo ec sniea inane Ssadutaat. 4d bijgeebe, hed XV 
Corporations 
not to infringe rights’ of individuals, -.22..hiad 1tseeecey ae ee XV 
CAVA ORC: (ca fs eee Ee AE oR RNR PRC HBNPRHAT Runnion ERY. cs: Co Mole cmeer Ce ed XV 
welfare of state not to be InJUTOU, iene cee ah nee aaa AN 
Never)4o0: be abridged 22s k Med sheets ein oan oa eas beentinad zedenede. V) 
POOR (See PAUPERS) 
POWERS OF GOVERNMENT (See DISTRIBUTION OF POWERS) 
PRICE FLXENG (See MONOPOLIES AND TRUSTS). honci tess nen. iyese--me XV 
PRISON COMMISSIONERS, STATE BOARD OF (See 
BOARD OF STATE PRISON COMMISSIONERS) 
PRIVATE ROADS 
Creation Of,’ HOW" Prescr1 Qed.” co cccnsh ccs hee tteeers, anee seee eee Ota garg ee ee III 
Damage, jury tocdetermine s.. 24 cea poesci ec testen see eterna ie eee eee ao 
Expenses, paid “by "person *bemelitted, ios ae chk tee eee ee ae 
TLow Wopetted  ' 2: Steer etapa Sia a ara auc chy caer ms ee cc ee Tit 
Jury, o;Cotermine WeCEssiLy, Aid (OAM AV Os ee ce eer eee ee id Ne 
Manner oF ere tigi Ti rE ee gcc cha ante ena ree ITI 
Necessity, Jury “to let erm in ote er oe ee ee ee III 
Opening, Manner Torb é-preseri bet hy TA Wow eases aes seess ose earner er eee III 
PROBATE AND ESTATES 
Deceased persons 
estates of, special laws’ affecting, forbidden... ctini toes lec e cage eddnneeee va 
special laws affecting estates of, forDiddem ~....-o2.1.c...2....eseccusessencncncseneccces v- 
District courts substituted for territorial ‘‘probate’’ courts -.......-.....----.---- xX 
Eseheated estates go to public sebooh£ Und ce te attnsysacy stele ponntepesreeseoses XI 
Forfeiture of estate by conviction, proNLDibed . conan 1. wccedcscemerstrepdentenvenaunessomyas Neat 
SUTISMIELION dN GUGELICE COTY Pec cewek hertce oes VIII 
Laws allowing fees to probate judges repealed 2uuu...... eee teeeeeeeeeeeeeeeeees xX 
Legacies. may be accepted iby state qsc4 eile io2 1k Ap. 63408 cohol ae ae 
Minors 
estates of, special laws affecting, forbidden ..........cscecccGersue-cdqee--dadeysun--sese: V 
special laws affecting estates of, forbidden ...............-c<cesvscieosaes-sasassdcauce-aseq V 
Pending matters in territorial probate court transferred 
LQ WiatEDote cor Oa ct. ik egies hee fee hae aoe aetec eae gore cee ee ee xx 
State “may accept legacies. issseia-svscesdeysces MRE a,. ore ned A XXI 
Suicides’ estates descend as in Other Cases ....-...2..--.eccceeccs-css-cacsendccsecosrecscesscene III 
PROCESS 
District, court; extends to all parts of state 3... tact eee ee VIII 
Existing under law of territory continue under law of state .........0.......... XX 
Foreign corporations 
agents. Tor Service OE jc. oct greg esau ee nk ado eegeie recs eel Seek eee XV 
BOrViee PFENTS. LOR aLO WO WTOVLOOG, cstcs ta tenets giaaier certsoondarets face tec eee XV 
Military reservations, right to serve within, reserved to state .................-- II 
Service, right of, on military reservations, reserved -........0...:ccccccccceseceeeeeeee II 
Style of, to be ‘‘ The: State of: Montana ’?, ......... Ae ieee VIII 
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PROHIBITION , Art. 
PUSGrIGt COUPE MAY IsSlle WETS OL) ete). os oosece oe cdrneaeeenh SE). A VIII 
Tssuance of, on legal holidays and non-judicial days ...........222.....22-2.0.--2---- VIII 
Justice courts have no power to issue Writs Of ~...22..2222222eccecceceseeeeeeceeeeee eee VIII 
Service may be had of, on legal holidays and non-judicial days ............ VIII 
Supreme courtimaydissuepwrital of) @asatnanw. et Sek ele. eal ala. VIII 

PROPERTY 
Defined for taxing purposes ............. Me Me a ieth, otein. Ao. totes XII 
LE ee Oe CRISP TUE i BUGr Ea TN too allah et Nae NER RAIS 5D Pe on ae rae III 
Includes all things capable of private ownership ..........--..-----sseccecceeeeceeeeeeeees XII 
Injury to 

BOM URL POC eed a tere atehardcnurarapenine arian” SEE ORIEL Es =p tase Ld LEE 

Berl mee ORM ECEY Min iia Tell COOU Mtns Ha cook cn. hae tier ts eaten cae eet Tana aes See Tit 
INO LOMDe takene without Gwe process OL 1a Wit. 2 chor sic. -cneccseagsedbaennncorsecquee onto III 
Pérpauuties*sllowed) only tor charities 2222s, Beth Bor gee ce XIX 
Perpetuities, law as applied to gifts to state ....-022.,4.-<a--dgeslesnds- Aine XXI 
Taking for public use without just compensation prohibited ...................... Lis 
POFFitGmial, “ASSIENEG LO) SCAUS: 2... se sccecaen sno enac nes ososecedoscvadd--ed=~ Piayap dg TA ahs clgd poy sxe XX 


PUBLIC ADMINISTRATORS (See also OFFICERS, 
« BOARDS AND COMMISSIONS) 


Wirstwelectton: Of, Provided: LOR ioe ibe coc ecreticentonee hpi deed abe ehp- ney Ord. II 
ernis Ol OL LSS, 18 TWOP YEA Tar s22 i eee kaka sacpthas cs hist dedvdetescenatsaneaneendscdsales XVI 
Vacancy is filled by appointment by county commissioners .................... XVI 


PUBLIC CORPORATIONS (See MUNICIPAL CORPORATIONS) 


PUBLIC FUNDS (See also MONTANA TRUST AND LEGACY FUND; 
STATE TREASURER; LEGISLATURE—Appropriations; STATE 
OF MONTANA—Funds; STATE DEPOSITORY BOARD) 


Administration with Montana trust and legacy fund ......0..22.2222220202....--.--+- XXI 
Church or sectarian purposes, use of money for, prohibited ....................---- XI 
Expenditures for church or sectarian purposes forbidden .......................... XI 
Legislature may providevfor*safekeeping® .0.0.ii lasek XIT 
Liability of state treasurer after deposit of? -..2.t2cicc20c ce XII 
UVET SUE perl, ALOT Ciao, CLG TN ieee eect eta peeneen ss FSP OE TALL, = AOD OEMS XII 
Profit, making of, by officer deemed felony --...0..22....c..ecciseceee eet eceeeen eee eeee XII 
State depository board shall designate depositaries .............220..2222..2-2200000--- XII 
PUBLIC LANDS 

Acriculiuralsiands: -classificationvols.. Bian Beale Ne es XVII 
Board of land commissioners shall classify as follows: 

PiVS A OTOzITO MAG be. ee eet eee SUR. SEE eS EDS XVII 

Becund, timber). laud 7.45.01. cia JOE CIA Oe 0 eo. XVII 

BHIBG yROTLCOiral Nandi. ace eccccn ce LARS EE, SOI 8 XVII 

fourth, land within or adjacent to city or town? .:..24. uu. XVII 

reclassification authorized when necessary ............2...-2--2--eeeeseeeeeeeeeeeeees XVII 
Consent of United States required before disposal for less 
than amount prescribed in grant .................. Aandi ebony e koran aL eee ae ee XVII 
Consist of 

Jandsacquired by gitt, grant or deviser 2120-22. Be Aas XVII 

land granted or to be granted to state by congress .....................2.-.0.--- XVII 
Disposal of 

for purposes, only, for which granted, donated or devised .................- XVII 

full market value 

sliall bei as Cem tadmeden 2 Tk iar SER Oe, XVII 
tnvhetpaid before disposed! 2.10). 0 Ae. AU ATR ED, XVII 

Premera aw (SNS) Dar prOVided: LOT oo cii eto nceeento cet sen ge attack sede adseces Sy leanne XVII 

preference: to be* given factual’ settlera”.2b4. eee ee: XIX 
Fires upon, legislature to enact laws’ to prevent 2.1.2. 2281.0 Le. SEX 
Grants of United::States..to. state.accepted wie MYR AAAS NA. Ord. I 
Grasanet land pielassifieationy of) SRR R IR CARs NOAA SIR es XVII 
Pa RTE che Ca yg Ge tn ete VC 0a 08 Os Ey er ey oe ec ra ee gee a ee pea anal a XVII 
Sale or lease of 

first class may be sold or leased as provided by law ............2..00...22..---- XVII 

second class may be sold or timber sold therefrom as 

PROVES, Dy Lawn cie le sadecssaeivanetbaertecssastastetvesdecestceddesst ence sides sates ies nonsecnisusdecenane Vit 
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PUBLIC LANDS (Continued) 
Sale or lease of (Continued) 


third class may be sold or leased as provided by law ..........--..---.---------- XVII 
fourth class shall be sold 
alternate lots of not more than five acres each ............--.....-..----.: XVII 
not more than one-half of any one tract to be sold prior to 1910..XVII 
other lands, disposed of: as. provided: Dy law 2 -1..s2<seecansetyeo-ceseyeuvrseasigerest XVII 
Timber. land, Classification, OT 525s... .t.0<saset-csaacenebedtemtengat apesdessnaess aha cadensnades XVII 
United States, of,.state. disclaims all right to —........2iu0282..20ieel. Ord. I 
PUBLIC LIBRARIES 
Property of, exempt from, Taxation 2.2065 ne sccs geen nse eee eiaeee cence ener XII 
Taxation.of .property,. exe pte Lr Qua -cccscsn cis teeesc chee teenscecenstt mts eee eae ae ote ete XII 
PUBLIC USE 
A queducts;.use of; ,deelaredst0 +e jesus serge ete oe cases oo tae ea areata ccna HT 
Canals; ase: of; declared to Desi scar contac tonctancea-tpebueetcnrce sexe seh enecep eure gear tress III 
Ditches;use of: declafdd> to We: Le Sao ce mnsvcaeenncsvestune cssneeenst cesantemtakeeuet III 
Drains,’ use;-of; declared, to -hevsi. tig techn etal e iy teat nee ee ITI 
Flumes; use.of, declared! to: be) 225 oe ia tee ee ee ena ee III 
Reservoir. sites) declared :16, Deine ee, ere eee ee PAREN. III 
Sites ‘for reservoirs, declared) 10. be 52 nacea.--te, coco eres eaten ec te IIl 
Waters, ase’ of declared stor be waicncre re ead acne enna eeta = nea rT 
QUO WARRANTO 
District. court May. 1ssiG+ WRIGG OE vos nse -a ce eee A ae = cage eager ek VIII 
Justice courts have no power to issue WYTits Of -........22....1...2--:scce----cecceeee one VIII 
Supreme court may jissue writs }of, Sate. Ae ee ere et ve VIII 


RAILROADS (See also CARRIERS) 


City or town authorities must allow construction within ..................-.......-- XV 
Common carriers, all ravlroadeito1be “sadind. 26-4 eee es eee XV 
Compétition.. to- be preserved tities 24 Ae te eee XV 
Consent required before construction within city or town ...............--------- XV 
Consolidation of domestic corporations with foreign does not 
divest ’state..of jurisdiction... posse eae ee eee XV 
Consolidation with company having parallel line forbidden ....................... XV 
Constitution to be accepted by existing companies ..............2.102222000se ie XV 
Construction of, state or county not to be authorized to 
incur indebtedmess’ LOR eee aero a ele heh cee aA ae Ser et V 
Corporations.may constructand operate. co.  wea eee ee XV 
Discrimination in charges or facilities forbidden -.......2.2..22222..00..cc::eseeceeeeeeoe XV 
Hqual rights of transportation ‘to calls 5.2. cee cies ee a ee XV 
Excursion or commutation tickets allowed if same rate to all -........222........ XV 
Legislature ito have power to regulate 22.522 U2 ee ee eet XV 
Long ‘haul not to cost less, thanvshort) haul 2) te oieeh a nee Bae XV 
Officer cannot be officer of parallel or competing line ........2.2 XV 
Pooling ‘Torbidden “....7 gaan sae .ci ae en een 1 aa Se he ee XV 
Preference in furnishing service forbidden ...............-2...0:..-.sscssssseecccceseseesteceee XV 
Public | nghways; all sailrogdsttosbe eae 7... tear een eee XV 
Rates, legislature to have power to regulate -:..........0........-ceccccesceseeeeeeeseeceeeeeee XV 
Retrospective laws benefitting, forbidden ~....2..........-e.cc.jpeccccseeteeeecteeeneceeetecneee XV 
Right of way, special law granting right to lay tracks, forbidden .............. Vv 
Right to intersect, connect with or cross other railroad granted .............. XV 
Special laws granting right to lay tracks, forbidden ......00.....000..020. lest V 
State or county not to be authorized to incur indebtedness for .................... V 
Street railroads, construction, consent of local authorities -........20000000000.020.. XV 
Taxation 
franchise, roadway, roadbed, rails and rolling stock 

apportionment to be made to subdivisions, how ...................-.-c0-:0002-0-- XII 

state board of equalization shall assess ..............22.---:c:-:sseccceeneeeeeeceeeeeee XII 
Uniting with other carrier company forbidden ....20.2...0...021.cc.ccscceccceceeececeeeeeee XV 

REAL PROPERTY 

Actions concerning, jurisdiction in district court 2.20.2... ee leeceeeeeeeeeee VIII 
Mortgage of, special laws concerning, forbidden when belonging 
to ‘pensoiy’ under isa bility 20 Foe eecscatesee nth leo seencest=qecd osc etckemrate eee ae eee V 
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REAL PROPERTY (Continued) Art. 
Perpetnities allowed only for charities: «! aioe. at- fehl. 48..dd bi ae XIX 
Perpetuities, law as applied to gifts to state w..-0c.-cccecnees-:ccleacnseaeenensteensocees XXI 
Sale of, special laws concerning, forbidden when belonging 

UO (PerBdm ninder “isa DUG yee sees esce th cant ncnse dagen nce=tarennsNde-capbesb sepa Nal ep pfoen tbe <nte V 
Special laws concerning sale of, forbidden when belonging 
prey eters {eV Rene Tsay «ECA UTI, geet ink eee been nro sAn SRM On Relea taee 2G. Or OF NRE Ole iN 2 oe OA V 


REFERENDUM (See INITIATIVE AND REFERENDUM) 
RELIGIOUS PROFESSION AND WORSHIP 


ALON Reo, ay NOt DE Te uIre de ck ieneeters oe RSE Oe ets III 
Denomination, preference by law forbidden $-..-.22.2.2-22.....21----seeceteceneenetoeeneeeeee III 
ree Wes CTEISO, PAE ot COO heen. sorit cece ae eats gS! sas eee os eet PEED bw 
Mode of worship, preference by law forbidden ......-22.2...2..0.-....22--2eceeeceseeeneeeee es Til 
PT TOLCrECOR SV Wa SOL DUO Wes tn se Mee ee ern See nN, Seen ee ee Tit 
Rote EG ake VY PALO Gr phe OLY Oi erect erat te ge ak, crete Maes tac olen cee rere cae tesdd Nag 
Toleration of religious sentiment SeCUred | 2.0.22 ocie eee cece seen eceeeenctenenneeeeee Ord. I 
A Rial ir eC LVCOS NG tek CUROUL NY wee coerce ee ales tee gee ea ee Iil 


RELIGIOUS SOCIETIES 


APUtOuciations OF Pupliic LUNGS (LOE, LOL DEACON cco cecccs sce <orcac senor sacsccrsotegteanecenndye Vv 
Sura tepincos OL WOrsiit LPO CAXACION soy oc86,c-ceakate cen cete ceemete eee atten XII 
PIACCRTOLeW OLSUITY-ORCTUD UE CTOM Ga RAULON Sy Cesc Sh cacet psceslncee Fee otro cece XII 
PLliGor unos Canuountie tee DOMCOUNE OL M.ti r,t. cecerste re cern op ae apesteee cat aae roa XT 
pt ac Ot pia ceseOr. W Orsi le xolp tr POM Prtpcc cl. niles sented ce -b B octal seers XII 
REPRESENTATIVES, HOUSE OF (See LEGISLATURE) 
RESOLUTIONS (See LEGISLATURE) 
RIGHT TO BEAR ARMS 
Carrying of concealed weapons, not permitted 2.2. ce eect eecceeecenasconee III 
itera .bercalied, 12. dmestion Saki Ao. Sa Ae GS nc ose, cc cate endeared mee hetnaseeae sega III 
SCHOOLS AND SCHOOL DISTRICTS (See also COLLEGES 
AND UNIVERSITIES) 
Appropriations for, may be included in general bill -...00.22 2. Nes 
Bonds, public school fund may be invested im —.....o.. oe... eeetece eeepc eeeeeeeeeee eee XI 
Churel: schools not-to receive, public funds or aid.) XI 
Creating offices in, special laws concerning, forbidden .-......--.-22....22..--.--------+- V 
CTEOUL eB eel OTL Od Or 108 0 CL DV ces te te accesso, eS M ota ty a Meee ee eS re XIII 
Denominational schools not to receive public funds or aid ..........2.-.2.22-.-.---- XI 
DO PAOTe OL SPR LaROLTU er LALO) SY: ote hehs te enon k nor neces tna Vecreieated torent assess JOLLY 
Elections 
epic VET AVAL belie Oath CER A ny tyeols wt rer ince pacee peels aes bias VaR are ese lies loins tone APD Bie AL 
: SGT ELE a VOR IT TOUY “COMOTILT Cle CULO IS a tett, tegen ns. Rs tay an nes <aaeetaceethan a lolaesseeeces tenes svangeses AL 
Establishment and maintenance of, by legislature, required .......................- XI 
ER OVP PECL OI LDP OL bY Pel el CLO alacccercsenocecaret can ac tesene- dite tehe RR tee ome ae const Reaenteane ALT 
Expenditures for sectarian or church schools forbidden .................-....-.-..------ XI 
Pree,*non-sectarian,-schools:to be" provided! 2.2.21... 42.2 ARE Ord. I 
Funds (See Public School Funds, infra) 
Income from school funds and lands 
apportionment to school districts of state, ninety-five per cent 
according to number of children of school age in district -............. XI 
six months school per year necessary to participate in ...................-.. E 
five per cent to remain forever in school fund .........22c... eect XI 
Indebtedness 
amount of 
limited to three per centum of value of taxable property ..................-..- XIII 
bonds or obligations above limit are VOId 2.2.2 .2..12. sees ccsdel ce sdeeeeones XIII 
borrowed money must be used for purposes specified ................---------- XIII 
Prone Gr 1HaN DE OrOmihs LOK UAC Oma ies sac erat aael tee, aaa yed aerate oases auc eseetobacs XIII 
SCL SMELL) TOE SUING oactete ee tases eps aw tenes add cc beet enteke eee dts XIII 
Joint ownership with person or corporation forbidden .............--.---------- XIII 
OT Seka ee em Ae ase erica ay Ma tne Shree ah gates ct deeands «Peas anata wacep tan eh ohare taller dteetset XI 
Legislature shall establish and maintain school system ....................-.--.---- XI 
Maimienance by legislature required ici: :.:cc.c:.2. bees. -aianiadi atest: XI 
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SCHOOLS AND SCHOOL DISTRICTS (Continued) Art. See. 
Maintenance of, to be provided by legislature -..................--::---0ee--ceeeeeeeeeeeeees XI 6 
Management of, special laws concerning, forbidden ...............2.22-..-------0000------+ Vv 26 
Officers in, special laws prescribing powers or duties of, forbidden ............ V 26 
Officers’ of, qualifications of": 2../ osha eee ee ee Ix 10 
Open to persons between ages of six and twenty-one .....--.......22----tesee----eeeee0--- XI 7 
Persons ‘entitled! to*attend (i202 eee eee ee XI (i 
Property0k, CReMipt Lom Lk a ELON 3s, ess cc- oer edges eee, eee cee eae XII 2 
Publie school fund 

guatanteed by state 2.2.2... SR eh eee eee XI 3 
inmestmient’ in’ public. securities so ea. ght eg el oi ee ee he XI 3 
Tepiaing iNVIGlAte LOPE ver Meee Soe EAN sa eet gee ae ee XI 3 
shall consist of 
escheated States «osc nin1<sa-:c eee let ada soe, cake asl nasil gaan varie gia =a ee XI 2 
grants of land or money made by general government 
for edncalional purposes & 222.01. eee ke ae eee XI 2 
where no special purpose is indicated. .......-......2------sec--eeecseeeeeeeeeeeeeee XI 2 
lands ‘acquired ‘by gift; proceeds, Of 2.242. Basu pee ee XI 2 
other grants, gifts, devises or bequests for education .......................- x 2 
school ‘lands, proceeds! OL esc -22ccsscelsc desc nccete taeteen coe eendag Re  ed XI 2 
shares of dividends of domestic corporations, unclaimed .................. XI 2 
Religion and sectarianism 
attendance at services not required ni eak ot eee ee eee ee XI 9 
condition,of admission, shall never We. <c8. Sheen: esh ene gees XI 9 
teaching: of, Torbiddeny 2 .c...2cic.-..-c.-cgunie espa re tate ae eee XI 9 
School lands to be controlled by state board of land commissioners .......... XI 4 
Sectarian schools not to receive public funds or aid 22.2... eeeeeeeeeeeeeeeeeeeee oA! 8 
Shareholder-in corporation, cannot Wises ee ee ees XIII 1 
Special laws concerning offices and officers in, forbidden ....:....002.222222...--... V 26 
Special laws providing for management of, forbidden . ...........2--.------s:---0e000---- V 26 
State board of land commissioners to control school lands .........-....-2......-.-.. XI 4 


State permanent school fund (See also MONTANA 
TRUST AND LEGACY FUND) 


contributions received for creation Of ..-.....2.2..i.cesccccssc:sccessecteseteeecsceececes- XXI 1 
contributions without specified purpose go tO ..........-----:c--sscscecseseeeeeeeseeees XXI 15 
disposition when fund becomes t00. large ..........--:+-----se-ccsee---cceceenseouseeses XXI 16 
donor may direct disposition. of gift) ok) scent -coupere- tele bee ee XXI 3 
justices of supreme court are supervisory board ..........-..-c.csesssessseeeeeseeees XXI Le 
legislature may provide other means for increasing or beginning ...... XXI 9 
net accrued earnings 
added to fund until sum reaches $500,000,000.00 00... teeeeeeeeee XXI 13 
after sum reaches $500,000,000.00, nineteen-twentieths to be 
APPOTCIONSM LO, SCHOOL ae kc cteresee terete, sitet ar ge ee ee ee XXI 13 
note less -Chan $250.00 2CCODLOG cecccecteatcecsey prec ee eee XXI 1 
receives funds which have accomplished purpose ...........-..-c.:cs-sceoseeeueeeee- XXI 15 
supervisory board composed of supreme court justices -.....2...---.-0-00-----. XXI vi 
supervisory board may reject contributions t0 ..........----ccccecccecseceneseceeeeeee XXI 3 
Taxation 
levy may be made on all subjects and. objects -........-.:--,acsescc-coeeescececcerenee-- XII 5. 
PFOPELTY,-CXOM Pte TOM) oes aase sie cereascnsets oe basse, ee Oe cee ee XII 2 
valuation not to exceed that for county and state -..2....-cccescesecececeseese- XII 5 
Taxation. for, legislatyre, to: provide wcc4 ici yokotesiee Bee Sale 6 
SEALS 
Montana, great seal of 
grants and commissions to be sealed With —...0..0........0.2-c-ccecsesecieeeccceceeceeceee VII 18 
keeper of, to bé secretary. Of. state oe... onan ea VII 17 
provision .to,,be. made for,; by Hlegislatursins)seccstiduds Sule colts de VII 17 
State to assume territorial seal until otherwise provided -2.......-..---eccc0e--00--- xX 16 
Territorial court seals to pass to state COUTtS W202... eececsecccsecseceeseeeeeeesecesee XX 6 


SEARCHES AND SEIZURES 


Unreasonable, forbidden. ..2kc 20. Men Ne anmee twe e e III rf 
Warrant 
description of. place, person’ or\‘thing iis ch i ie See ey III i 
oath or: affirmation ‘required \ci..sict2issi..7.. 0 a at et nan III 7 
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SEARCHES AND SEIZURES (Continued) 
Warrant (Continued) 


WO Lere yd PELE. = PRCIIIEOM cack <yicasteaeonceace eo sosneniartabane clbgh te SaMB ENE ENS E | ede oht ogehis III 
WCPO CS Ne eee eres eee ls Ce el A ee. eee. ld & III 
MAPA AI etre OCLUL EL OU Pemeeer atte teehee cence We Een RE IN By iden ap Lecanaaeiae aa pa tah Til 
SEAT OF GOVERNMENT 
Change of 
legislature must submit question to electors .....--.-----s-ecse---s-c-cersececsenceepeeeen=* x 
BVGwoIrdeyOL. ElSCLOTS WAUST TAVOr CHANG? —_.4.20-62 io. ociccsccaacrentensaense~ny-copenaseaceee x 
BS CAR AE To oy RAPS TE 0 rs nee RR <A a Catan eat alin x 
Expenditures not to be made until capital located by electors —W.............. x 
PAG VOU ABUORN CLO CIELO LA LW AOU ol cag oat eed nicrnw CMe se eels Seat ned Sie stands snacdrenadonts x 


SECRETARY OF STATE (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Commissions and grants to be countersigned Dy -..W222..2..222..20c:---eceeeeeeeeeeeeeees Vil 
Compensation 
amount, until otherwise provided by law 2..fe.. aA ae. VII 
Deep Cor wil) Se cL Or OVUM ETy tos ern Nes eae hee as aioe oa Sea VII 
PELE LTE OF At ee VLCC Re cere ree ee mae ee a eee eee eet ane Sat Lee ee VII 
inerenserduringsterm:. forbidden n.B Ri nea. ON. 2s Sat Aan VII 
payeble-quarterly iene. MRR. BUR, 2 USO VII 
Contest. of elections to be determined) WY. la. W s.sc..-.:----seperdereandnae-ctnceeensnnnnene-- VII 
HSER ToC ate Pen eee ete 2 BB Celle de 2) 1h MRA AB On ahh OE ae Rill nb RRA oh Sa te VII 
THETA SPE DRM EER M NE CoC ec) Letch asf ogee pail Miele sep MIE Md esta ny ily a ee VII 
Election to be at time and place of voting for legislators -...........222222220-.-... Wal 
aa CAA OTIO Gas PLO VCO AE OR 1 ese c hr axgaue tv acctet te a tianons ce ccanes “scala foecss Ord. II 
Grants and commissions to be countersigned Dy -..........2.22.2.--2---ceseeeceeeeeeeseneeeee Aeai 
Great seal of the state of Montana to be kept and used by ..............22......-. VII 
Keeper of the great seal of the state of Montana -.....0.02..... cece eee Vil 
Other public office cannot: be-held: by viatini R TRR ad VII 
Qualifications 
BOeATMIUSE DDO. UWENRLY -L1VC Sy CALE gscnccrcasc sacs cease ysnoec coos coh ee ewe teas Vil 
CLELTSW COL ML ALEC LR UES Umea ete aL sce tera be bet ile. ROLL SL A WLI 
residence! in-state for two years: ds: Pheu AL se ea Vil 
Residence must be at seat) of government. ..2.1.-2. ce cdesscteeoscs Ni Vil 
TO PIte 05 LLOQ aaa szetsrhs tartare ales fa sont sdntessalrensects sans tbed fadesi be shencsd AR Aas pea AL Vil 
Tie vote, legislature elects. in case of Nuk iin An de. VII 
Vacancy filled by appointment by governor -..:.....-..1.021.01.0 Lk WALT 


SENATE (See LEGISLATURE) 
SEPARATION OF POWERS (See DISTRIBUTION OF POWERS) 


SHERIFFS AND CONSTABLES (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Constables 
Tirst electiony Of; ROVING OFT i SES se BOAO. Ord. II 
special laws regulating jurisdiction and duties of, forbidden ................... Ate 
Sheriff 
Pape amCLee bitty ret DEO VINLOU CLOT Gan hisdas sees ce chee oe peak cep ce beste cana gaahonsceceasinayeces Ord. II 
POPE EY ICS ia STR SPER Zo ee, ROMER TER aa Png | ARUP AE OPENS RD XVI 
vacancy to be filled by appointment of county commissioners ............ XVI 
Special laws: relating, to. constables FOTDIGCON -... Wm cenncteccmsneermnocpessennegnserbeaeeadns Vv 
SLAVERY 
Prohibited except as punishment fOr erste <....cis2.2c tosses III 


STATE AUDITOR (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Compensation 
amount, until otherwise provided Dy law. .....-.....c-c-..-scescsccoreerecneaccseceeeseses Vil 
ees LOY OWN Use LOPDIG GEM Ch Asche Lakes uted zeae Me Ce ne sgueeties katte chads VII 
Reg LLY a Re WETS) gg LECT ROMO pect ath Rk RIP RRR BEE ores Mle CoC re Mies tm ye eae AAO VII 
PIECE CHSC: CULLING? LORIy “LOT ONGC OIE sutsecneeccnteet tees eters acd eee eet eee VII 
De LE ATUL E DOLE Y Bengscane tetas csesteecy Diksha an ten st: Nay EUR rR eT A eee AR I VII 
Contest of elections to be determined by law  .0202..22.2...2.2-2.-.-seccceeececeeeeeeeeeneseeeee VII 
TOTEBDGM mete etl eesra eke sdanhetn aadhubn ntsc nlloieatiands MRI ARI I ROLLE Le ue ly , 3 VII 
Elected. by (qualifiedvelectors) 2 sitsit..26. aca a eek VII 


toad 
00 DO DO GH NNN 


SONNE NRE EPP 


ND HH www 


DOr Poe PP Pp 


INDEX TO CONSTITUTION OF MONTANA 


STATE AUDITOR (Continued) Art. 
Election to be at time and place of voting for legislators ..............2....2.......- VII 
First ‘election : of, Provided .LoOr..ccctscscencscccctanesadasndoestarsucinmerdet ett ets weenie Ord. II 
Other spublie office cannot ne. HEL sy oo. ceuecertenterteee pee A ages es VII 
Qualifications 

ave, must De: twenty-Cive Years ste t.cc.ck accra. tele spt arate eka are eeu rem VII 
CLtiZeN. “OF INTEC peo LO RO as oe seen e ee cms ean ls toca nae een renner cen e VII 
yasidence .in state TOL: wo \VCaT es mice ceseec scacetee eee een eerie eee dee Vil 
Residences must be at Seat OF “POVETNMCN TT nc. cs ecneseee ence erencny mnceee-oveseeeure VII 
TOT pOf- OLIAGE « cekeacateetso- cartes cn ceanpaxeneectone ht cap manace ruby te eat pected ates a cecree eNeneeaenee te ageminres VII 
Tie vote, legislature GleGia 11 CAs6s O06 ye. tcc vetsas coseiee teen ee tak eet ge cae eee VII 
Vacaney filled “by, appomtment, DY GOVOrmnOr foo.) sesc cece teres ee ncre tenet cheater eee VII 


STATE BOARD OF EDUCATION (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Composed of 


ALTOPNEY "emer al a... ase reses cache geta eis lan wae bee tent van eaces vena eee eee me eo XI 
eight“ members. appointed by. SOVeraor’ «..5 2.09% eg-ce- sete ag-nas otoere eto, ty XI 
SLOMAN OT Fanos Bee ocr eitsacacvsaactensenguestak nce daplanpeaecdlhccacto silica nits tade deo Seth havertee ae XI 
superintendent of public. instruction. 2) cc cc.sea14g:--c eg eters hak ae XI 
Powers and duties to be prescribed by law —..2.2.21..---.-.:c-sccceecendencteceeecencteeess XI 
Vested with control of state educational institutions -.....222222. ele eee XI 
STATE BOARD OF EQUALIZATION (See also OFFICERS, 
BOARDS AND COMMISSIONS) 
Appointee to fill vacancy holds for unexpired term ............--.---::--:1e--ee--00- XII 
Duties of 
adjust_and equalize valuation of property. .-cs44-ch- ceases to heetsss exe ee XII 
other duties may be preserihed by Jaw s..1..c4etiat4 ct<-. ele gtterte XII 
supervise acts of county assessors and county boards of equalization..XII 
Livestpek,: taxon, may be levied 2 ae... 2. er cutee eter nee at cal XII 
Majority= to~cometitiite: iq worU sic. secs ie tact eres eecees tues ac ne XII 
Qualifications of members 
engagement in business interfering with duties forbidden .................... XII 
entire time devoted to duties of office’ 1.0 aitcts perk ue ee XII 
political parties 
éhmpdigning for, for bidder rece hig ee Ee eee ee ee XII 
not more than two'members from samei-.2::).-44-u2.4044.4.euisianns XII 
service on’ committees of; forbidden st -2e4 see ee ai ee, eet XII 
PrOVISION tO" De -mAde Oy: Ta Wie ei eo nate eet seca hy pce eee, XII 
Railroads; aasessing property Ol fe iecscesteen cece ete. ere meee ater aeons eee x Ey 
Term of office to el six (yeas 7. Cee ee prea eet ee XII 
Three miembeérs: appointed by. governor, serene we ee eee eee XIT 
Vacancy, appointee for, holds for unexpired term. .............----.---------ssee-e-ceeee- XII 
STATE BOARD OF LAND COMMISSIONERS (See also 
OFFICERS, BOARDS AND COMMISSIONS; PUBLIC LANDS) 
Composed of 
attorney. général "Rese ces eee pete ce eae, mare apie ee ed ee XI 
GOV SUM ON. lahat ain ado eonanka anode ae paen econ Oren e et yo Cen ERT TOI, Races Satna Ens ee eee XI 
secretary’ Of State. Oe 2. ae See ee ee ELS Re eae ae XI 
superintendent Of publie instractionn.t.7- ere ate Reg eat eee eee XI 
Schoollands\t6 be controwled: byte oncesenc ee eet eee e eraee XI 
Shall classify public lands, as follows: 
fret; staging plan dX 2 5) ues cpa cpekiener ay: a eed ina ee ee XVII 
fourth, land within or adjacent to city or toWN. ........2...2--.--.--ccescceoeeee XVII 
second, timber and: si tio ca ey es SB XVII 
third; agricultural land sn) neue eee eee Aa lade tah sdaloun titedath «kdl XVII 
reclassification authorized when necessary .............-...2-s2:sss-ccccececeeeeeseeoee XVII 
STATE CAPITAL (See SEAT OF GOVERNMENT) © 
STATE DEPOSITORY BOARD (See also OFFICERS, 
BOARDS AND COMMISSIONS) 
Composed of governor, Suditor, treasurer wikia inne od 4h eel ae XII 
Designate, depogitaries tor, atatectundg 26 uh ieee gy ee ee ae XII 
Liability of state treasurer after deposit of funds -2.0..0..0..0....cccecceceeceeceeee-s XII 
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STATE EXAMINER (See also OFFICERS, Art. 
BOARDS AND COMMISSIONS) : 
Appointment by governor to be confirmed by senate -.00.........2..22cceececeeceeeees VII 
SOMPBORAIION TO) De. 21x OC. DY LAW iia ny .iesasiice Mebhee eee tea ek i Wi Vil 
Duty to examine various public accounts enumerated —..0..02..2.0.22..2eceeeeeeee eee VII 
Report, to be made at least once each year? f4ic.cie a bs tau Ae ale VII 


STATE INSTITUTIONS 


Educational 
control vested in state board of education ....... ee ee A eM XI 
funds of 
a OCIS CAN BA py he TAC WH, Bike, Darah ah wal Seca pelican SMALE LS | salt aly heed D Al celina oe XI 
NcCUMeEsI TOM, CevOleustO MaINtenANce..Jo.. ue ke ey, XI 
PUES Latte CLOG Ik NL MIAN eon Mee as ieh tease Reem ale ge ee eet XI 
PUVid late, uU UL ORAttle DOLEV OL aki claves toet-nce ice -acae en cee a ec teats XI 
religion and sectarianism 
attendance .atservices not required! ie. W02ece. oie 8 XI 
condition.of admission, shall never, bef.i.0)...0.4. 2h eh la... XI 
BeRO WIE OF 570 OF DUAL CIS scscn Aes inet Cent era aa rns. RNS ate ate le sie Loni gto oa bice XI 
sex, person not barred from university because Of. -.........2.2.-20-0-s-0seeeee-e--- XI 
Establishing and support of to be provided by law .200.............-..cccecccesceeceeeleeee x 


Officers of 
accounting to be made semi-annually and prior to legislative session..VII 


finaneial-reportstosbe. made to governor 22 0ie a an ee VII 
governor to transmit reports of, to legislature ~...0.2...22..22222--2ses--ccectecee VII 
reports trom, maybe required by PoVvVernor? ..i.... 2 BR VII 
Types of institutions to include 
itr, OT a DONE. SMe pease eee ee ste Wen 2 ca dius Se ee on A a ED, cE Se oka: x 
TIEN ed CST RT AE iY PUTA Ta BR TR IE ANE IS ORE oe ee OMP NS tN Seah OA fr PORAS ODE NEN ie x 
TRESS @ ROTTER MME "ai SAR eT TO SUE ey SPRUE ee Spe ove Sea ie Rane We x 
RRM ILG aire Cats LU S  eeB gee Seer cha inh eccicanvaler Mere tyigede aradepninyseiesstie oedles x 
MU Ler LOnOeNGl tents 22. pees, Ae RINE 8 re ite el eee Rae es sey x 
OLerar hich piblicigoad. mayirequirere tte bt ick eee ea ee ce laa x 
MSU teats aaa alee ee iia ek dee iB ae dns pL cguahh silat hneides aca asus sckys BeonaysaMenatipgn dues «bet x 
SCRE ADE MECN LOD MCT R Ene PODREALE reese ERE O ey ORME tN) AY REP ROME Rae 3h Reh? ds ae AMR Re Om we x 
LEEDS PONT TS} Ce aoe pent) NTO RNR as Raine MarR eae A LLC E se ie es ee Cee x 


STATE LANDS (See PUBLIC LANDS) 
STATE OF MONTANA 


Adoption of constitution of United’ States .....-.2-22.-cc bb uct ede cede Ord.y1 
VMSUIN PM aT CODLCOMESS: OF TOPELUOTY * to.2i.tett-2;<0-b-anncac<-cnyornndp-oanceay tap oyenad sabia coca Ord. I 
AAS Pe ODI PAtIONS (OL LEYEILOLY 5 oc. 2 nec tiin. an nnpancen dag tty eaten acme Ae ue daud este Mes chan XX 
Assumes seal of territory until otherwise provided .................222....2211::22-00--+- XX 
Assumes territorial officers until successors appointed ..................222-2.--2------- XX 
BOUNCES OC LOLI CU cacy an cn seces cece rset dy ~ hhc Peat ca santh spin bocdanas tig tasansnacbatihpentsceaat Jbaan I 
Claims against 

GAP OT aORA MN INONS ; LON PORE f OM (ops csnnsbedockcavs anyaiin~nnnsenedeactnsathhtceheans Mantis BALE EL <a due Vil 

without authority of law, payment forbidden .........0....0.2200..eeececeeeeeeeeeee Vv 
Ciaims ofsand.éredits, mot tosberreleasad:. 22.000 ee A Re eae te Vi 
Constitution of United. States, adoption of .......2::c202c..ncciaesnecse cece Ord, T 
CEBULIEo GLO PDE TIOG NOG DY Mite ee Makes ot a OAD XIII 
Doeuation/ or granienot: to he made Py eee OL Re OES Ok XIII 
Funds 

WEMICODTINTLON TOCORGOTY LO DAY. OUR) to irr ca Seat gac cede te ier iecaliee ann Saher aaacn Papen bean V 

WEITAUL Ole Wh, ON, MCCERSATY CO POY OUY osleccc ce cattancsontengacstsectscanaesecivencsanadonpss Vv 
Gifts to (See GIFTS) 
Grants 

SiPTAtITe Of eovernorireduited Psiesuls wu ews aie desde VII 

signature ofisecretary, of states required uj..naced don: Go. des bse VII 

POPUP Name, Of SiR. 6 ley ei Os ear ee tS he VII 

PU UE OPA TT erates ei eh EE Rito nics ox pen ap auns dempsbavcn nan Use ningews snbsSRSLENGeS 4 Vil 
Great seal of 

provision.to..be, made for, by legislature sit... AR. ON VII 

Megper o1..co be.seeretary OL etabe vise toie, A A ees VII 


GO CO CO CO 


Looe Sl coe ol oe Oo 
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STATE OF MONTANA (Continued) Art. See. 
Indebtedness (See also LEGISLATURE) 
borrowed money must be used for purpose specified ...........22....2--..-------- XIII 3 
grant or loan .of..eredite Por DIA A OI weisscieciensyeroesccth Mivetelnsdet bebe lithe tiles XIII a 
railroad purposes, prohibited .............. ‘AUT U SA Se SIE SOS Ie ee ot Vv 38 
subdivisions.of, not ito. be.assunted. by 22. ee. Be Ae pA B Eh 4 
territorial, Mssu med py. jo cs-2.-stis cede telacnarwedatda doth ieangearemeer papers kines eee XX 12 
Indebtedness of territory of Montana, assumes ..................------0+------+-------t--Ord. I 3 
Joint ownership with person or corporation forbidden ...............22...22....----+ XIII 1 
Ordinances of the Constitution irrevocable without consent of 
Afnited States and People: ooo cc rrsgag-nckengetesevbanwcuebevenatedssas du hatameetie ceva aareem Ord. I 6 
Property j0f territory. ASSi ome 46 oars cete eee operon ee ee XX 11 
Shareholder in Corporation, C2 nO eco ccg seperate ei tae eee gs XIII 1 
United States constitution Adopted, Dy acca ages Nene eee ee Ord. I 1 
Works of, eight hours to constitute working day. ...............-...--.----s--sce--0s XVIII 4 
STATE PENITENTIARY 
Labor of convicts, contract of, prohibited ;.111i.:.--ccs.-ccctesscecbeedee dt setenndeceeete XVIII 2 
Officers not to let contract, for conviet! labor) lite. wriecaieoe is XVIII 2 
STATE PERMANENT REVENUE FUND (See also ' 
MONTANA TRUST AND LEGACY FUND) 
Contributions received for creation (of C222 7005.20. 2) 28 ee ee gee XXI 1 
Disposition when fundbecomes 200) large xia et eee XXI 16 
Donot imay directidisposition. oli gilt Bie vile pi a ee BE XXI 3 
Justices of supreme court are supervisory board ..-..1....----s1t-----cceeeeeeeeeeeeee- XXI a 
Legislature may provide other means for ipa coh or beginning ............ XXI 3 
Net accrued earnings 
added to fund until sum reaches $100, 000, WIOUP RUS Peet Ca Se Te eee XXI ibs 
after sum reaches $100,000,000.00, nineteen- twentieths go to 
general expenses of atAte iPS Nee Soc, Sisal, SAME, 10) XXI 12 
Not less’ than’ $250 00" a CeCe cn .csee ce core he coete ey te eee Cece eee XXI 1 
Supervisory board may reject contributions to -.........-----2-----:cccesessecseegeeeseeeees XXI 3 


STATE PRISON COMMISSIONERS, BOARD OF (See 
BOARD OF STATE PRISON COMMISSIONERS) 


STATE TREASURER (See also OFFICERS, 
BOARDS AND COMMISSIONS) 


Acéounts Of -TUNnds CO MDG OW tole ceiaeee nace onan eee eee eee XII 13 
Appropriation necessary, to withdraw. money 221.2:2..1..JJ..00 1 ne XXI 10 
Compensation . 
amount, until otherwise: provided, DY JAW <.c.ccsccssse-secencetenet tee eae eee VEL 4 
fees for own use forbidden +x sscn.:.8iite 2. LE I ee ee) VII 4 
in‘ full for all wervices scuscte couceckste sels eecceuk ac tee en te VII oa 
increase: during term sf Or DIG On soos osesesceceaee ee tte eee tre ee VII 4 
payable: quarterly 22.2 NAPA L OR EI tee... Pee ee Re Vil * 
Contest of elections to be determined by law. . ...........-22--2.:--cccscceeeeeecceeceeeeeeee Vil 2 
Contracts: of:state subject to, approvalnot cic s e a ee A Vv 30 
Contributions to state, record’ to be Kept itec.j2-ccceesen--ceesctanatese-psneaconass eee as XXI ue 
Deposit of public moneys 
depositaries designated by state depository board. -.00...0...200200ccccecceeee---- XII . 14 
lability after: deposit-in: depositaries fseeclae-uel-ukdan-chthes feet XII 14 
DuthOs a6 tclcdelisn Reaches bia edecteiceess hee: HORE heat Rake eee Meee cee VII al 
Blectedy hy qualified electors i. pig2. ert ee ee VII 2 
Election to be at time and place of voting for legislators -.....0..2022.:20--00-0-- Vil 2 
First election. of, wproy ded: £Ov seeeh eA, oo. cre ee cee Ord. II 6 
Goverwor, Paper hunad eto 7 QUART cae as cet cecdens esbviacacto ete PGES 13 
Othorgpublic.olfice cannot) De, Held. Oy cee uk ee ee en eee VII - 
Payment 
not: tos;be, made: except upon, appropriation. ..40..c..5-c.5t.-4- a Vv 34 
WATTAMT WOCOSBEIY incnsserssp since: ices atesket Abt age lee oh oaeaens aha eee mania eee te ee V 34 
Profit, making of, from public funds deemed felony ........ SRE dea eat ie Le XII 14 
Publication of report to. governor..to ‘beimiad evinta.. 10.) yoko reo hee) XII 13 
Punishment ‘for misuses. of public funds lta eee te Aol BL XII 14 
Qualifications 
age; must: best wenty-fi van y Calan resin x cece eeteeenscsee nant telat a NOLL 3 
eitizen “of ;United. States -1+.. 225 Js upealedal oed ee eee ed eee VII 3 
residence, in. state: for-two years~222t.ac. Aenea eentanes BA ae Na VII 3 
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STATE TREASURER (Continued) Art. 
Refunding money, special laws concerning, forbidden _.................2.0-10:eeeeee Vv 
Hoports6o) governor*made quarterly 2604. .ie eet be HEC. XII 
Residence must be at seat of government ..2.....ecocecclelsletldelecseecsssccsnesenenet VII 
Responsible, with sureties, for keeping public funds ~.......02022220022.eee XII 
Special laws concerning refunding money forbidden .......02......2..000..ee2eeeeeeeee ats 
Succeeding term, -novreligi ble for ili: AL er FU, Pee Be VII 
Suspension of, by governor on advise of examiners may be 

TOV Lea No yr rea LOL ater © rereat oe meres aera erro gec rd Ae eet a, Gee et. Rete es 2 Seen WELL 
PAS REVI RN 8 eee Se ee reee toe eaten ©, eer omen ens pers aeere ote: a teewatend beac HAP regan ee eee Sats VII 
EViChV GG, 10m (Bia UUTe CleC VBI! CAB OE ferris ire, coer nen ce Mecerey uaweea te Meemecsanct asses otap ones VII 
Matai set Oy apo meUmeIty Wy COV ELIOT esate at aes fen ert oe enten tn eed VII 
Withdrawal of money only in pursuance of appropriations ................-.-.....- XII 

STATUTES 
Amendment and revision 

PLVARTCTCLORCO TOM TLELG, OTIS TODA LL OC ooo. cence ceo gh ee Gy bane aoa b= osgsanedct Ryans V 
publication, of) Amended, parts ; TOQUITO - 1 -S5eq--i as ierbensip wees sdash aenrteenp-<rnnennset “Ve 
Te-enactment Of. aMended Parts TCQUITE” 9 ..5-..~-0n. csc ccsq-cerdteedacnaes-pisrrres¥tg sonny V 
Bill 
alteration changing purpose prohibited ..................c-ccsesssscece-ceceecedeecesececesneees V 
amendment changing purpose: Prohibited, . a. sau-2 cennveccooai =e codedaeeye--neseeds--nerens V 
appropriating money 
disapproved items may be passed over executive veto, how ............ Vil 
governor’s disapproval renders iteMS VOId .................ccsee--ceececeeeeeeceeeees ag a 
TULA TOT OM eGIIRG 1 1090 ACT OO NCO sie acc eo cctscunns eet eetiameiankaeetgt-apctipienece a= Vv 
APES se ADIT O VOU Gs OC OIG = LL Wi oes oe sce de ceae sre tes vend ona yee 2 OR ed pe EE dred ge VII 
appropriations, other than general, to be by separate bills ..................-. Vv 
approval before fifteen days after adjournment necessary ...............------ VII 
BYGS ANG NOCSLLOe be TecOrdeds 1m e | QUrMAl a. ioc. cet ecseettaaecte an se nesatan ont nap saan V 
CTOs cts eb pe ag SoydO yee ce 3 he Near veer ey Ames, Pk) 2) Mie ESSrao NN Rae Rtee tame ec s- -9e em aaa V 
after five days from presentation to governor if not returned ........ VII 
PMs g vb gcchevegy Loy gym ata [aya 10) ge case hier kh oka aaane hl anpieiean, Selena orn al nae Em VII 
upon two-thirds vote of legislators after governor’s disapproval....VII 
COMM Lee MTOLOY ONCE MhO mEOC ITLL Oto coctcaven a ete c occas tau Adda nawtgr naasteapeceendendaap as Vv 
OP ITAN RCE, FPSO ge gd onl ba od oy Ply 51 8 lege detalles vane meme AIR rea an rgb a Dah V 
Contentes Limitedy 10. ONG Bau 1eCEe WGI coos 5 foie nsec rsaceensteeansansenacercusaneut isto iv 
extra compensation 
after service rendered, provisions for, forbidden ................-2..---:-0---- V 
for public officers and employees forbidden, when .....................---..-- V 
filed with secretary of state if governor does not approve after 
AC POUT BOM E oars atte Oe, es Mee) Ait, RD AEA ER eh ceed. aes VIT 
general. Aappropriation,...umited.. 2iieir). awewki att Sea ean Vv 
intérested, legislators.not to. vote .upOR. it.1.2uL dk Vv 
JOUTBAL LGDETY. -OL SIGNI hc, Ail. PeeWee. Alec tae Gtk dt. other ade. steel tae V 
ESP Pe PETC Tate Be Ue RAY ay A Nb ee. Genesee) PEPER arah BRR De nena ee |S 3 Le! ivi 
objections of governor to be entered in journal ...........2..2..0.22.s:ceeseeeeee VII 
original purpose of, not.to. be. Changed eesecdinrsc- Sit id a k, V 
Preseipatlon LOY COVETHOr “NOCCSGUT yee. senso. on,canespanetucsearenet se atten scaleeceee VII 
PIE CATs OLERCOE Dy SUSE Bb or see eee en cn cans pew cancnscnenccumest ten o-tetene Ralls Mldso totes V 
DYED ee POULT Ose cctenziasinas: tit, EAA en AE BOL 2tk, SL Rte... pds SAAS. 2 Vv 
FOLOTONES 60 « COMMUELOO.. TOQUITOG - reo cccccaevescstcuce- = nlk-s Seedpeer e- steed tak Wd vi 
referred to committee before consideration of passage ............2.....22...---- Vv 
TOPOPL, OF COMMILLES « TOQUITO™ us; ,atscece-pidersycenccess «lls... ace OUR ead. Vv 
returned to house where originated if not approved by governor .......... VII 
revenue, concerning, to originate in WOUSE ~...c..e eee cect eteeeececescseereeces V 
signing 
WS DPORLGIUG 21 OL2 1OOE Me FOQUIFOG « irscecen yiveesencvia ssiavens suanis sted -e BANON IM hie on gthcedae V 
Let, OL-<t0-. 00. ONtered 1 journal. ...42. BA eek. ANAL V 
litle--to Tbe tread first OAs. Nye aa. A. RD. 20. Ka! Vv 
ROTA 5 eNO Eas sak arene cc cehancee Scenes abt ear anackacceinane.o abet AML BLA eheege added V 
subject 
shallsbe: elenrly) expressed, inv title eg eee ke L.A Vv 
RSPEI WSOC TIEN a PY ON eb 2 cncoss cae cnpranacns dot L ARMAND aah Sebadstee Lena ceeee V 
title 
CLEMO G —WIROT  DROOTUDLOE Oy caivesiarcentsannte specbatscsapyunsdanrsumanetensysiceverscens nldecauateh Vv 
MUGt Ox PTessESUly [OEE MALLEN OLA sprees ess cscecasecseinseveconvosnnsenasedcsaecectusptiee cocks Vv 
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STATUTES (Continued) Art. 


Bills (Continued) 
title (Continued) 


single subject, required, when. ..::cesecs7-0 ee, te a a eet ee V 
subject. to. be expressed yin’ nciciis. so al. Seo _- tee gee ee ee toe V 
titles to be read before. signings jst su.c5a: iat. 2araeatoneamees Ve 
void as to parts not expressed in: title aah a ee eee V 
vote | 
ayes ‘and noes to, De taken 40.252 ocr veccatssenseinesow-co nope eae eae eee V 
WA POLITY RSQ UIT EE Poe ce cece tease ere phat meters eater aera ceeag i eee ng 
names tober entered on journal <8) 3 ee ce eee ee ee V 
POC ULSI LOS Ohta te serene eisai nc each arpa a eee a eee V, 
voting upon by interested legislators, forbidden ....................2---..2-2:s1es--0-++ V 
yeas and nays to be entered in journal when bill passed without 
GOvErnor’s'. AP pProval/ ew AN ses eee ee ates cee eee eee een VII 
Codes and codification, bills for 
not, limited to) single sib eet ts 2 :eeess eee ees acers cancer ge eee ane ae toa lec eee V 
pr (2 1 baehtomcanetsomainl alent tes i dnnanheprs ices tors Fomi¥a we cth btn blade SE bela Ror Me og a Ve 
Corporations, private, investment of trust funds in, not to.be authorized......V 
Enacting clause 
initiativeand: referendum \ measured 0.25.2. -i2csgecce- tec oe 2h da caneecneses so-eesetn sae ee Vy 
lane gremeralliy isle saeeseaacn cal As aat races gaat ep tee eens ceeery es eee nae re cere V 
Ex post facto laws Dronibited. rmwier ie, cece eee Loeee een eee era eect ne ce ITI 
Franchises, law making irrevocable grant of, prohibited ....................----------- III 
Freedom of speech, laws impairing not to be passed .........2...--2.::-:20--eeeeeeeeee III 
Immunities, law making irrevocable grant of, prohibited -..............-..-..-..---- IIT 
Investment of trust funds in private corporations not to be authorized........ V 
Local or special laws forbidden in following cases 
ACOPGION’ OF CREAT eee ree areca ces cavas ann ee ee eee ee Je ee V 
QSSGNSMENE "OF \COLCCTION. Ol, EARGS Fcc atest een east eee ee ee ee Seer eee V 
chartering or licensing of 
PO ERTIES) secs bate cncet a anon enn tices cdep ances cease neh cee nek oo od te ree ana ee Ca te V 
DELOQOS | ae oe ok See Ai ale ee Aes a ee Vv 
SOETIGOS ) 236 cgthl 6d ud got ees ee ea eee Le eee oe V 
FABUTANCG COMMIANYOR oc: eidinactc bps odcaie verte Peaae RE Ri ie Sehr a EN MR At RMR 0 wf 
LOAN. ANG Crust PCOINPANied 2.8. eth sere del en ee ie ee dee Vv 
WOLF POROE Moe ances otc ai chee arcs aaa gees wi te ge it er a V 
children 
BAO PtLowiy OEP As cl ER iI leitecaias eee oe eee ee Ree Sie ea V 
degitimation.- o£: i's EX Sleek: aco eae ced es ane ele mec e feon a Vv 
cities . 
creating’ O£f160S « IN vee 2 tscee-ceeta howetesaphemdiava ct tan ee hee eet eee esd V 
officers inj préseribing powers) or duties 0fe) 2.2.2... Vv 
citizenship, restoring of, to certain persons: -/s:2i.0.-. ue ann. Le: Vv 
collection of ‘taxes, extending .time. fore ..-.tec laa eae V 
constables, regulating jurisdiction and duties Of ---:..-22...22.2.....----22--ccceeeeeeeee= V 
corporations 
extinguishing or relinquishing indebtedness of ....2222222..22222--:0:-2--200000--- Vv 
Pranting p Privilege. TOs cas cach s.ncbpc- cape ess eee. See atk eee em gees ee V 
counties 
renting VOLT EOS TN sok eee oy eee dec vnc iawn poe eee Sere eet eek ee Ws 
officers in, prescribing powers. or duties Of ..........-..-..-::ccccc-ceceeeseeceeeees V 
county St Tairs; TOO UlALOM | OF 0 ros sivenecestpancess-c theta ween tne eee ee Vv 
eounty seats, locating .orsehansingyot ii nec eee eee ed A es Vv 
courts, regulating practieey 1 ie ccc case e cs cmectnnce aes eta be ee ero ee Vv 
crime? punishment :of ve. Leeda. 124. 0 bates eee. Beeld eee Vv 
deeds, giving effect to invalid or informal -222..20..2.21.22.2...2ccscccsesseccceseseeneeeenss V 
descent, changino ola we O8 seeccieiee sreceade eaat aos sent nee epee er en a Ne 
divorces, Gramting OL |. ot.5s.5 accent niet ee aes eee Gah ee ee V 
eléctions,..opening..or conducting: of) ..tactinac.41.. bento ash. ha. eee V 
estates of deceased persons and persons under disability affecting ............ V 
evidence, changing Jrnles Of tye 1.07 sah eh eee ee Vv 
general. law, awherg. possilale: to (apply <5. syns coe eect ent ere peso V 
grand jury, summoning and impaneling Of  -...22...2...-:.c.-::cc:cceeeeceeeeeeeeeeee Vv 
granting of special or exclusive 
eg Ri ALL TRRT yea! to) Sheet Miele INL Re eM pene MMAR IRE, A ee Sr eee Te V 
RTA ATAG Y esis swob dive catenins saclay uaeeeheccetpane.atassennaees ee a REE ee Vv 
PUUVULCLC, viccvedreescocacndveacohsysnsehoyn vesgensty soevavt<cesenpRMe ee Ote.: Stee ee( be Ae aemee ree coe eate Vv 
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STATUTES (Continued) Art. Sec. 
Local or special laws forbidden in following cases (Continued ) 
highways and roads, opening, altering, working, vacating ...................--.-- yy; 26 
indebtedness, relinquishment or extinguishing Of -....-...22--.----.-cscseeeeeeeeee- Vv 26 
TOLOTPSis PoLO, OR Mab, Ola MONO Vn ee eter ten tate toes eet cecsaaea etter cect gna V 26 
NULIOS, 4 SUMMONING aNd wim NANG NOL eis 4. 2s ihye ceelcl nto ueeentidgacnsecastete eden ve 26 
justices of the peace, regulating jurisdiction and duties of .................... vi 26 
JOSIE LOW eT tr DOT OM lcd sav adradaccrag es ecavtwidasnssabiah LAR a Lett AS V 26 
liens, creation, extension. or impairment: Of ....2...2:-:-/0s0llb lee pheeceteeeeeetee Vv 26 
Hat ati Ota OEcOL Vis SOCLONA o.22).crcuaren cided vert ance ad UO Meda APD Nn acd eran eee V 26 
Ma jority, declaring . Persona Of AGOGO f « ccdeeceercd ousted. cher lee ec ea V 26 
Minors, estates..01, -alfecting 2... FA 8. eA OR Ae V 26 
minors, sale or mortgage of real estate Of -W2.....-...c-c0 cceceepeeseecteeeeeceteeeeeneees V 26 
mortgage of rea] estate belonging to persons under disability ................ V 26 
municipal corporations, extinguishing or relinquishing indebtednes to....V 26 
names sO personsor- places, change. Qf —ciic.ccheais elk Vv 26 
persons 
extinguishing or relinquishing indebtedness of -..........0..222-.-2:1---sseece-eee Vv 26 
VANTIN DTIV ELLOS 6LO: dota nue erste et nedieeoeec snare ete Ae a EELS Vv" 26 
petit juries, summoning and..impaneling Of -...-ssic-clce ieee cetec cece ee Vv 26 
police magistrates, regulating jurisdiction and duties of --.....220....2.00.:-.00-+- V 26 
public officers, creating or changing compensation of ......22-2...222222.200.------- V 26 
TaUroad «tracks, granting. right ites lay. aw aed els a eatanien ARAL V 26 
real estate, mortgage of, belonging to persons under disability ............ V 26 
real estate, sale of, belonging to persons under disability ........................ V 26 
remitting of 
PAE MBE 2 orl 8 Dat oly cece, | SERRE en ort) eine YT lie Foe EER UR SUR ee ePIC V 26 
Dy a IEG Mas Ce oo ep cp al yb Minh ras eile Rede, AA Naa Ne BRR eG REUL Dearly Bet ABR Pc) Ate MRS V 26 
OTE bis Bo Seat cg TREAT ERE SE URIS ERC RH Hideto ean unde OMS Ses GOON Nght caer NE A ed A 26 
sale of real estate belonging to persons under disability -..--....-.0....222.....- V 26 
school districts 
oer WMHMeg [eb oeg hall bt Me snack steed AAA Mieke atl ect hematite Pode Blvksel -ge-2.) gal Malar Vv 26 
officers in, prescribing powers or duties Of -2-.cii-...tn-.eesileneeccecceeceeeecee ee a's 26 
schoula;y providing forse mansvementico fas ie)! ait Pree eg tere eee Vv 26 
ataces treasurysererundingr money paid yinto Me a. Blom Vv 26 
taxes 
PBSOSAINET POE me COLLCC LON OLD ies. c crt e eoe ec that c. doc tnarege eet etnd ease neg nd eneys ener oemeee ies Vv 26 
BOUNDED GDOL UME LLOM GM i eee oid tk ete ee Re Reece V 26 
POWIISUAO PAT LOIES. TOO UILCEOU. OL o.-open cessed ed iicke pinged cGanne-ncp arena ste pace terncrangtitee Mini aatore Vv 26 
townships 
EOS PATA OE MOAR ITY ie cet beh conc eA R Rf so Oncaea savanna anc ane mene Sc rek thse feces setts Vv 26 
Officers in, preseribing Powers or duties of) 2 tos ae Ve 26 
vacating of | 
SIGS Orewa, 20 Cras UA ee te ened SOU ran aie netbeans geet hepa Gorn till scoters V 26 
Pou LBG as PO WIL Ay nat he oes aes eee cane sep op tae aps ka paced no damon cal armas pegeie = rage nse V 26 
METOCUG OMee rh  seern aed See BM he NE ASO, ce ectinade nd ect shacgunndite teneamicnasengnaheat oa. Vv 26 
Sep ee STONE We OBA i tet Te EN TS BA se aR Ore ine AORsN A MR Ile GR OR ER RUD RRA wie 26 
(MOM U eS PPO VAGIN HOR CHANG): OF | re oo cise cccaneoeeenna ahs et can medebaners V 26 
pig ECTS Sy OLE POM ny eg VL os Fg Coe RS A ASS) RE EL TR WV 26 
Obligation of contract, laws impairing, prohibited | ..............-.....-.---ceseeeeneees III 11 
gE ee oe SI COE Ne finde Sane) eRe Weg NRL aa ence eM eae ie DY AC Vv 19 
Public officers 
emolument, increase or decrease of, after election, forbidden .................... Vv 31 
term, extension of, after election, forbidden: -.....-.2201..-.:--sncens-cbortenestatenccenns Vv 31 
Rompious= preterences Lor Did den: cone. phen sc ions ie ceps-- iy gh + Rp psnnee tatprd peas daeedintat vein Til 4 
Retrospective lawe -TOTDIddel, WHEN 15. .2-atendenateconevscasdectnien se peee peciieenParchcntcbasree XV 13 
Special privilege, laws making irrevocable grant of, prohibited -............... Tit 11 
Territorial laws 
remain in full force and effect except if inconsistent with constitution....XX us 
‘“state of Montana’’ to be substituted for ‘‘territory’’ or ‘ ‘territory 
STN GREG Y Vi ie Bie REA cee i tee Aa Bsn didn Ugte vaa oURie cian aby nn cara ringes ane XX 1 


STREET RAILROADS (See RAILROADS) 


SUBDIVISIONS OF STATE (See MUNICIPAL CORPORATIONS; 
‘SCHOOL DISTRICTS, ete.) 


SUCCESSION 
Special acts. changing. .laws.. of,.. forbidden . .....-.....i:-ssecceeceisenostennectbndiee dee sesestene Vv 26 
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SUICIDE Art. Sec. 
Estates of suicides descend a8 in other Cases 20... ee eeeceecece eeeceeneceeceeneeeee eee Th 9 


SUPERINTENDENT OF PUBLIC INSTRUCTION (See also 
OFFICERS, BOARDS AND COMMISSIONS) 


Compensation 
amount, until otherwise provided Dy aw -2.--......--0:-.-cs:tetecccceesneeseeceeee eee VII 4 
fees! for own use fOr bid dem ho cercpcacccacesnathataesnasccns ae SERRE --ee VII 4 
in ‘full forall services? ....4.::24--24). taetra Leet. mites eee. ae eee VII 4 
inéfease,. during. term forbidden. | .....ccnmsscarne-onacinnnon-ac--dbsodd RL toes VII 4. 
payable..quarterly oi cach -...5. oath ee. Rees psckepiiende ce VII 4 
Contest of election to be determined by pee sacies SEASAE DD cnashthen Oder VII 2 
Duties y j2s:o-csscceSesnnsthiensdedeeest ek snl Behe Ne anes Anon tne ee eee Vil i 
Elected. by qualified: electorsyjime- schaenedkh. Balad laid eee VII 2 
Election to be at time and place of voting for legislature ...................-..-.--.. VII 2 
First election of, provided (for q.c.c-5..:-.c--.---4ea-abesehgeal sh, wewaL et. saa ee Ord. II 6 
Other ‘publie office, cannotibeaheld | ye o.rcschscocsrhscosnsdly sacveane a teuaces eee VII 4 
Qualifications 
ager must be thirty (years a:--22.- 26a, Jee a. lee eee VII 3 
citizen of., United. States ........-..--k«.-mas netsh. Spe. neltobies.< melee VII 3 
residence in state for, two years asiiothuiistwaltiel eunn. pekinininee. VII 3 
Residence must be at seat. of government « s.--.cc.s.1s.--3ce.etcl ce ceckcsee-cecesttecsaseee VII ni 
Worm, SOL  OfLICC  jasccesecaccpteccacrksicetaletyacesqasseese ctl kt eee ee ee VII 1 
Tie vote, legislature; elects, in:.¢ase of yocc.sxtscsi_hliseetlgk.-- ex hae. Vil 2 
Vacancy filled by appointment by. governor ....,.----0:c-.2:c-c. des sibs -deneecenntzececes VII fs 
TAXATION 
Alteration of liability for, by legislature, forbidden .............2.....--:11-ssee-ee0-----+ Vv 39 
Assessment 
manner to be. prescribed, DY, URW, -.--cenicacansns--oe---ugnreemspebenee-ey en-rpens<omner 3 XIT 16 
railroads. (See. HATE ROADS apes meee eee XII 16 
school and municipal purposes, valuation not to exceed that for 
comnty “and state: ccc 2 aeteiet ace a eee ee Pee rea XII 5 
special laws concerning, "forbidden? -ac-iateesin yecage saya. ate etedeeeee-- te V 26 
Bills providing for, to-originate an HOUSE WF, ¢ietson nips yee eae ae V 32 
Bounties; tax "provided star’. cetacean cee ee eee >.6 8 9 
Citizen non-residents not to be taxed at higher rate than residents ........ Ord. I 2 
Collection 
extending time for, special laws concerning, forbidden ......................------ V 26 
special Jaws. conéerming, ULOrbidd em 22. ce cee eevee ere ares aes es Vv 26 
Corporations (See CORPORATIONS) 
County purposes, taxing for, to be done by local authorities .................-...... XII 4 
Diminishing “of liability for,-by legislature, forbidden Access coset tdgeceees tones Vy ag 
Due or Owing territory assigned to state 2.22.22... oicccceccsccccceeetsceresctinacteceectens xX 10 
Equalization (See COUNTY BOARD OF EQUALIZATION and 
STATE BOARD OF EQUALIZATION) 
Exempting property from, special laws concerning, forbidden .................... V 26 
Exemptions from property taxation 
Charitable) Tistitartrons ee eee eee eee XII 2 
CLbpem ANIC, yO WHS eee ase sag ae eee eet tees Sear ecgnd preteen ee nee XII 2 
COUNTIOS:” Srna ie ere a cee ORS tue ee Aen at e ee e aeee ee XII 2 
evidences of debt secured by Montana moripagesia wee ATE 2 
municlpals.corporatioie last meee et ee ee eee XII 2 
property used exclusively for 
agriculturaliasd horticultural Sa0e1 Cul Gs . sascce te tect eee ee eee XII 2 
Doral epincessmoransed er Ors pro eta tcc ce er ere ae eee pad Bis 2 
COUCRHOR EL Ap UT OROs yoke ee eh as Le rae cise pres rte eae v east os naa XII 2 
MOspitale te: Meas eee oe oh cots a ee ee oe ele Mien rete ate ne ae ee eee eo Mi 2 
POLIO UB SWORN ao eae ate hostess cee ee XII 2 
PUERCO ETAT SCH eee eo tates on cctece reetee cancer tee tenes eee ene eee eee omer eee a XII 2 
SCHOOL CHS UELCTSS azo. Sores re reed ad eee cutee rete er arenes erie he eae sates A 2 
3): Maes SERRE STONEY cou eel Kaien en La eee Ca neat fet, 12 ts ek SRST I eb | tn id XIT 2 
Extinguishment. of; liability: for, by. payment onl yy gee cde sspcessetpscneyrs ee yee ee V 39 
General Jaws, dlevy sand :collectiomy iy it ie cis cvenece teense reas ne eeieeeeee ».0 WE 11 
Income. tax, authoriby)to Jervy cand icolleet 55229 ccaies a s-th thea ake aed SLs Af) 
Indians, when tribal relations severed. ............--...----<s--s:-uydesen-apsigabaeb sob sgodd Ord. I 2 
Laws to be passed to carry out provisions relating tO -.........-.-...----cscesecsssese-+- XII 18 
Legality of tax, actions concerning, jurisdiction in district court, .............- VIII 11 
Legislature tu, provide. for.sySte@m ja nc..2.--, Jt sad ke nts Wad ass eee oot XII 1 
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Levying of, delegation of legislative powers concerning, prohibited................ V 
Iiabilrty efor,’ extinguished by» payment. “Onl ye nw cccco chesekagcicceccenceceanaceooceavenceocacs V 
Pee PU AXES 6 TI VG GPT VIC Co pecesay noes rove hn en ayoceeonatenastebivgesa har eiasaots fateh Moths XII 
De EL OSE AW UTE V RGey LIRR ES. PIN oe Be ges Sariceadee Urns aceveu nates Phcatoui acc tnanscasoM Mees XIft 
Local= purposes, “for,.to, berdone locally: is cccsccssecicsccesetes. SULA XII 


Mines and mining (See MINES AND MINING) 
Municipal purposes 


levy ‘may be made on-all subjects and objects: qo... clot. cs ceetecceceseceogee ee eee 

faye LOM tO De ONG, DY LOCAL” AUCNOTICICS oo eeb. <caaceencrea pocer-nerecanscneteccpenees XII 

valuation not to exceed that for county and state -.......2.....2220-..c-:-cccceee XII 
Property for purposes of, includes all things capable of private ownership..XII 
Public purposes, - levy and collection Only fOr. 2. cco noo aan ncnceackcbensenct nese ccenss XII 
Oe eT CEL OIE OU peed cre cence sth teeny tat eo ee tenet a ee he A ERE ee ey. Jes XII 
Release from liability for, by legislature, forbidden ............-.....0.-2.-..:ccee--+-- V 
Release from proportionate share allowed no OMe ..............--.:c--eece-eeeceeeeee= XII 
School purposes 

levy may be made on all subjects and objects -.........2222....c2--:cceeeeeeeeeeeeee eee XII 

valuation not to exceed that for county and state ~....000......2200....--------- XII 
State purposes 

Digests Vim IOr ena. TAL Prieto eee fc cectl oom page aay baB peay hi caies Teenie onan XII 

METMEE Cry PLOTU MO LUO LTO VILE occas cutee ata SRSA de et ec ae ne cnn XII 

money withdrawn only in pursuance of appropriations ...................----- XII 

Paymen, to be made into state treasury 222-2. eek pencs-sneteeeecssende-esescPec- XII 
DibCkeeOLecorporations, WHEN MOL CAXADIO 2.25, 0.cccches—vhctor es one had tree eae nla XII 
RT CSW LOC LE tb Mt re ete rg ee EL So oh ck ree cat haces Sede et ibaa ch an Necnaeges Seman ced toe XII 
UAE OCENSLO LOS TIOU LO DD COC ie tae cit cacao estas gah nts Reais a hey oe ec aee Ord. J 
AATEC Sree ak elgg ee Ch mt) ogy eB of NG FY epee iene eee CIR RRR ER SERS Sie ier seas XII 


TELEGRAPHS AND TELEPHONES 
COGMILGCTLON GWAC NO UNEP ue TEES SOLOW OO once arid ea as niger seepwe cote cow cde -anvensecteenee XV 
Consolidation of domestic corporation with foreign does not divest state 


CELE CAC Ti ele cetaceans nated 2 als when ead van tauren beet ergatinncnece soaoratte XV 
Consolidation with or interest in competing line forbidden .................... XV 
Corporations or associations may construct lines. .........-.......2.---..:ces--eceeee-e XV 
PERVALA WEL Sick TUN Ve OTIS CO UIG  LITLOR shee sete eee tes aes once paras iee eek es renee ones oe XV 
Legislature to previce ViMILOTi AW Vom latin e621 inl esa earch. cae es xv 
LORD) \ 
BAD AS HMC eLOT 11k, GaSCR ele CLO ALLs s uc altetsd cto. tvac4o--nananiespsb deeneud saamennivectaucoraeines TEL 
TOWNS (See MUNICIPAL CORPORATIONS) 
TOWNSHIPS 
Affairs of, special laws concerning regulation of, forbidden -.................. Vv 
Creating offices in, special laws concerning, Porbiddens auaete unt yet. Vv 
Officers in, special laws prescribing powers or duties of, forbidden -........ Vv 
Special laws concerning offices and officers in, LOPDIddEN eeeeceeeeeeeeeseee cen V 
MNGeseIAWA FORUIAtING  ALLGIFS Or STOR DIG COM oo snenetcaqcncnnene stot nace ratte nese Fa V 
TREASON 
Conviction of, only by testimony of two witnesses or upon confession .......... VEL 
TO a RUST NS 2 neg vs TR 5 RNS Rebel deere tS ri Cea pet cet Sethe, ee II 
Mae OE MEP EN [LEETOTIICIICE a0 nr ttron oh re ens Aen ee hoo a mile dtd aeons ed daemiee ohare III 
Legislature, attainder of treason or felony by, prohibited .................. pee ae Tit 
Sip Gilets GGG eka sor Ste ee Ne Sees «Fs A Lr ers eile aI Secs ond No. Soe ea Oa III 
TREASURER (See STATE TREASURER and COUNTY TREASURER) 
TRIAL 
SUES ORLO GOIN OT Gs, PEOVISLOM ELON op cprd eit iene ope: aekusteent nny ckaundestnactackeictectteunes Vill 
Venue 
change of, special laws providing for, forbidden .................-...----.---s----000--+ V 
special. laws providing for change of, forbidden ......-2......-2.-..---0--s00-c-0ce---- Vv 
VOLO r PTI DOE LWT OF ORE TOUIME CUE cic taens sect xc -Sua races 24 <cb sat donudeneatahoandpxevanesicanstteseses III 


TRUSTS (See MONOPOLIES AND TRUSTS) 
Corporations, private, investment of trust funds in, not to be authorized....V 
Investment of trust funds in private corporations not to be authorized........ V 
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UNDERTAKINGS AND BONDS Art. 
To territory assigned to state of Montana 2_.22-......2..21.2..-ete ee he decekcleeeeeee XxX 


UNITED STATES 
Constitution of 


adopted: by: Mon tama. cccenctcceevascoen ce is eae bs Upland ce, ee Ord. I 
changes in form of state government not to be repugnant to ............--.... LIT 
may not be infringed in changing form of state government .................. III 
Exemptyfrom property taxation: 2o.gibs hale Se eee ie ae XII 
Indian: lands to remain under jurisdiction Of , --:.-----..----Dscp-ccte-eneetenegseenaoee Ord. I 
Property of; exempt’ + from. Taxation gy petiolate ween teas eA teh ePNN XII 
State. taxes nob to be, imposed WpGn a eee acai ee ge hie Ord. I 
Taxation of Property, .eRemph FTOMI ler e rks ieee ckct aceon cee ee XII 


UNIVERSITY OF MONTANA (See 
COLLEGES AND UNIVERSITIES) 


VENDOR AND PURCHASER 
Special laws concerning sale of real estate of person under De atey 


SLOP DIGGON 1, 25, acavkzacphepes tienen pascderehradt + featebes Ta iiades te Ge, Patt Sakae We ee. tae aD \'f 
WATERS AND WATERCOURSES 
ALQUCAUCLS LOClE PG DUDILG “MISO gt ccsccte tern a etencree ete are eer coer ete eee III 
Beneficial use, declared public USC -ereeneeneenernnnnercennssesaesestecenenestecnecnseneeneaeeneenetee win 
Canals declared PUBHE USO ie eee ete een neces eg ae emer ena ee ee ene eee III 
Ditches declared publie “use” 0. ot wither a reelinet med i bh Sabana eto bet yp III 
Drains declared “public seit recreate ee cee mee ote t coe Cerne pene III 
P'lomes meclared public use tctis enone eaeenceteee pte eae eet ces ee cee eee ee AGB 
Public mse, use OF declared: tober tec cota Recent eters caer ea en ae ete ane foe eta Til 
Reservoir ‘sites ‘declared? publicise vein. hers ee cep ce ckeetie gar eee tee eh III 
Bites ‘Tor reservoirs declared) pubhe Use 220, See eee pee ee III 
Useof, eelated public, 1180 eveces cas. a ezensencncersiee neste eet oe Ree Un eee ee ee aed III 


WRIT OF ERROR (See APPEAL AND ERROR; CERTIORARI) 
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POLITICAL CODE 


CHAPTER 1 
CODES—CONSTRUCTION—GENERAL PROVISIONS 


Title of code. 

When code takes effect. 
Laws, when retroactive. 
Codes, how construed. 


Section 


Provisions similar to existing laws, how construed. 


Construction of repeal as to certain officers. 
Actions, etc., not affected by this code. 
Limitations shall continue to run. 
Legal holidays and business days defined. 
11. Provisions of school code excepted. 
12. Certain acts may be performed on day following holiday. 


1 
2 
3 
4 
5. 
6. Tenure of office preserved. 
as 
8 
9 
10 


13. Seal defined. 


14. Joint authority, construction of words giving. 
15. Words and phrases, how construed. 


16. Certain words defined. 


17. Effect of codes on prior laws. 


18. Certain statutes preserved. 


1. Title of code. 


the State of Montana. 


History: En. Sec. 1, Pol. C. 1895; re-en. 
Sec. 1, Rev. C. 1907; re-en. Sec. 1, R. C. M. 
1921. Cal. Pol. C. Sec. 1. 


2. When code takes effect. 


This code shall be known as The Political Code of 


NOTE.—The above section has been 
changed to conform to the arrangement of 
this code. 


This code takes effect at twelve o’clock, 


noon, on the first day of July, A. D. 1895. 


History: En. Sec. 2, Pol. C. 1895; re- 
en. Sec. 2, Rev. C. 1907; re-en. Sec. 2, R. 
C. M. 1921. Cal. Pol. C. Sec. 2. 


3. Laws, when retroactive. 


Operation and Effect 

This section was inoperative upon ex- 
isting laws before the first day of July, 
1895. Dowty v. Pittwood, 23 M 113, 117, 
OVi bo wat 


No law contained in any of the codes or 


other statutes of Montana is retroactive unless expressly so declared. 


History: En. Sec. 3, Pol. C. 1895; re- 
en. Sec. 3, Rev. C. 1907; amd. Sec. 1, Ch. 
4, L. 1921; re-en. Sec. 3, R. C. M. 1921. 
Cal. Pol. C. Sec. 3. 


Definitions 

The terms ‘‘retroactive’’ and ‘‘retro- 
spective’’ as applied to law, are used in- 
terchangeably and are synonymous. Con- 
tinental Oil Co. v. Montana C. Co., 63 M 
223, 231, 207 P 116. 


Intent of Legislature—From What De- 
terminable 

Where it becomes necessary to determine 
whether the legislature in enacting a stat- 
ute ‘‘expressly declared’’ it retroactive 
within the meaning of section 3, (a rule 
of construction), providing that no law 
is retroactive unless expressly so declared, 
its intent in that behalf must be gath- 
ered from the act itself, and from no 
other source. Mills v. State Board of 
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Equalization et al. 97 M 13, 21,33 P 
2d 563. 

Id. Held, that the provision of the 
income tax law as originally enacted, and 
of the amendment appearing in chapter 
40, laws extra. session of 1933-34, that 
the tax shall be collected ‘‘with respect 
to the taxable income for the calendar 
year 1933,’’ meaning ‘‘with reference to’’ 
that income, sufficiently shows that it 
was the intention of the legislature to 
make the acts retrospective, within the 
meaning of the last rule above. 


Operation and Effect 

Our codes recognize retroactive legis- 
lation, when, it is expressly so declared. 
State ex rel. Rankin v. District Court, 70 
M 322, 332, 225 P 804. 

A statute which takes away or impairs 
vested rights, acquired under existing laws, 
or creates a new obligation, imposes a 


4,9 


new duty or attaches a new disability, in 
respect to transactions already past is 
deemed retroactive. Butte & Superior 
Min. Co. v. McIntyre, 71 M 254, 263, 229 
Py 730. 

Chap. 140, laws of 1927, held not retro- 
active, it not expressly being made so. 
Byrne v. Fulton Oil Co., 85 M 329, 336, 
278 P 514. See, also, Anderson v. Sun- 
burst Oil & Refining Co., 89 M 175, 176, 
178, 296 P 1108, and Forbes v. Mid-North- 
ern Oil Co., 90 M 297, 298, 2 P 2d 1018. 


Curative statutes designed to legalize. 


past acts generally can have no prospec- 
tive operation. Snidow v. Montana Home 
for the Aged, 88 M 337, 344, 292 P 722. 


POLITICAL CODE Che 


Presumptions 

There is always a presumption that 
statutes are intended to operate prospec- 
tively only, and words ought not to have 
a retroactive operation unless they are 
so clear, strong and imperative that no 
other meaning can be annexed to them, 
or unless the intention of the legislature 
cannot be otherwise satisfied. Every rea- 
sonable doubt is resolved against a retro- 
active operation of a statute. Educational 
Bonds Case, 68 M 526, 528, 219 P 637. 
See, also, State ex rel. City of Billings v. 
Osten, 91 M, 76, 79, 5 P 2d 562. 


4, Codes, how construed. The rule of the common law that statutes 


in derogation thereof are to be strictly construed has no application to the 
codes or other statutes of the state of Montana. The codes establish the law 
of this state respecting the subjects to which they relate and their provisions 
and all proceedings under them are to be liberally construed with a view to 


effect their objects and to promote justice. 


History: En. Sec. 4, Pol. C. 1895; re- 
en. Sec. 4, Rev. C. 1907; amd. Sec. 2, Ch. 
4, L. 1921; re-en. Sec. 4, R. C. M. 1921. Cal. 
Pol. C. Sec. 4. 


Effect of Other Holdings 

What the courts may have said touching 
other statutes or in effort to construe 
provisions similarly clear is not convinc- 
ing when construing a particular statute 
before it. State ex rel. Holeomb v. Dis- 
trict Court, 54 M 574, 577, 172 P 329. 

Id. The statutory requirements as to 
examining an adverse party before insti- 
tuting an action are simple, direct, and 
plain, so that no recourse need be had 
to similar statutes of other states, and the 
decisions thereon in those states, in order 
to understand them. 

Operation and Effect 

The code establishes the law of this state 
respecting the subjects to which it re- 
lates. Lawrence v. Westlake, 28 M 503, 
506; 73 P 119. See, also, State v. New- 
man, 66 M 180, 190, 213 P 805, and Swords 
v. Occident Elevator Co., 72 M 189, 193, 
232 P 189. 

The doctrine that a ‘‘statute in affir- 
mance of the common law is to be construed 
as was the rule by that law’’ would, per- 
haps, be modified by this section. Nelson 
v. Great Northern Ry. Co., 28 M 297, 322, 
72 P 642. 

Though a statute must be liberally con- 
strued, still the court cannot go beyond 
its plain provisions. Harrington v. Butte, 
Anaconda & Pacific Ry. Co., 36 M 478, 
483, 93 P 640. 


A statute in derogation of the common 
law must be liberally, not strictly, con- 
strued. Anderson et al. v. Kirkman, 67 
M 176, 183, 215 P 224. See, also, Wall 
v. Brookman, 72 M 228, 233, 232 P 774; 
In re Connolly’s Estate, 73 M 35, 59, 
235 P 408; O’Hanion v. Great Northern 
Ry. Co., 76 M 128, 141, 245 P 518; Chmie- 
lewska v. Butte & Superior Min. Co., 81 
M 36, 42, 261 P 616; State v. District 
Court et ‘al., 83 M 400, 43}, 272 P 525; 
State ex rel. Bullard v. District Court, 
86 M 358, 361, 284 P 125; MeMullen v. 
Shields, 96 M 191, 199, 29 P 24 652. 

Not inharmonious with section 5672, 
R. C. M. Conley v. Conley, 92 M 425, 
43.1, 10; Pea 022: 

linder sections 4 and 10710, revised 
codes, the rule that statutes in derogation 
of the common law must be strictly con- 
strued does not apply to code provisions 
(including penal), liberal construction be- 
ing the rule as to all; hence, prior deci- 
sions to the effect that section 6003, re- 
lating to the liability of directors of cor- 
porations for the corporations’ debts for 
failure to file an annual report, being 
penal in character and unknown to the 
common law, must be strictly construed, 
overruled. Continental Supply C0." 4 Vs 
Abell et al., 95 M 148, 163, 24 P 2d 133. 


Related Section 
See section 10703, R. C. M. 


References 


Humbird et al. v. Arnet et al., 
499, 44 P 2d 756. 


99 M 


5. Provisions similar to existing laws, how construed. The provisions 
of this code, so far as they are substantially the same as existing statutes, 


must be construed as continuations thereof, and not as new enactments. 
History: En. Sec. 5, Pol. C. 1895; re-en. Sec. 5, Rev. C. 1907; re-en. Sec. 5, R. C. M. 


1921. Cal. Pol. C. Sec. 5. 
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6. Tenure of office preserved. All persons who, at the time this code 
takes effect, hold office under any of the acts repealed, continue to hold the 
same according to the tenure thereof, except those offices which are not 
continued by one of the codes adopted at this session of the legislature, and 
excepting offices filled by appointment. 


History: En. Sec. 6, Pol. C. 1895; re-en. Sec. 6, Rev. C. 1907; re-en. Sec. 6, 
B.C. Mi 9215) Cals Pol. C:* Sec. 6. 


7. Construction of repeal as to certain officers. When any office is 
abolished by the repeal of any act, and such. act is not in substance re- 
enacted or continued in either of the four codes, such office ceases at the 
time the codes take effect. 


History: En. Sec. 7, Pol. C. 1895; re-en. Sec. 7, Rev. C. 1907; re-en. Sec. 7, 
R. C. M. 1921. Cal. Pol. C. Sec 7. 


8. Actions, etc., not affected by this code. No action or proceeding 
commenced before this code takes effect, and no right accrued, is affected 
by its provisions, but the proceedings therein must conform to the require- 
ments of this code as far as applicable. 


History: En. Sec. 8, Pol. C. 1895; re-en. 
Sec. 8, Rev. C. 1907; re-en. Sec. 8, R. C. M. 
1821. Cal. Pol. C. Sec. 8. 


gest, an emergency measure intended to 
prevent the abatement of pending pro- 
ceedings and the loss of existing rights 
consequent upon the adoption of the par- 
ticular code and extends no further. Me- 
Carthy vy. Kelley ‘et al, 63 M’ 223, 233, 
207 P 116. 


Operation and Effect 

This section does not in any sense con- 
stitute a saving clause applicable to stat- 
utes generally. It is as its very terms sug- 


9. Limitations shall continue to run. When a limitation or period of 
time prescribed in any existing statute for acquiring a right or barring a 
remedy, or for any other purpose, has begun to run before this code goes 
into effect, and the same or any limitation is prescribed in this code, the 
time which has already run shall be deemed part of the time prescribed as 
such limitation by this code. 


History: En. Sec. 9, Pol. C. 1895; re-en. 
Sec. 9, Rev. C. 1907; re-en. Sec. 9, R. C. M. 
1921. Cal. Pol. C. Sec. 9. 


Operation and Effect 

The status of a case is not affected by 
the codes of 1895 when the statute of 
limitations has fully run, unless tolled, 
prior to the time when the codes took 
effect. Wilson v. Pickering, 28 M 435, 
7S ie opel aie bh 


An application by an executor for the 
sale of real estate does not fall within the 
provisions of this section and other sec- 
tions of the code prescribing the time 
within which actions may be brought to 


recover real estate, or the possession 
thereof. In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486. 

References . 


Cited or applied as section 9, political 
code, in Guiterman v. Wishon, 21 M 458, 


459, 54 P 566. 


10. Legal holidays and business days defined. The following are legal 
holidays in the state of Montana, to-wit: Every Sunday; the first day of 
January (New Years Day); the twelfth day of February (Lincoln’s Birth- 
day); the twenty-second day of February (Washington’s Birthday) ; the 
thirtieth day of May (Memorial Day); the fourth day of July (Independ- 
ence Day); the first Monday of September (Labor Day); the twelfth day 
of October (Columbus Day); the eleventh day of November (Armistice 
Day); the twenty-fifth day of December (Christmas Day); every day on 
which a general election is held throughout the state and every day appoint- 
ed by the president of the United States or by the governor of this state 
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for a public fast, thanksgiving or holiday. If any of the holidays herein 
enumerated (except Sunday) fall upon a Sunday, the Monday following 
is a holiday. All other days than those herein mentioned are to be deemed 


business days for all purposes. 

History: Ap. p. Sec. 10, Pol. C. 1895; ordinance making it unlawful to keep 
re-en. Sec. 10, Rev. C. 1907; amd. Sec. 1, open a pawn-shop, loan office, or second- 
Ch. 21, L. 1921; re-en. Sec. 10, R. C. M. hand store after six o’clock' p. m., except 
1921. Cal. Pol. C. Secs. 10-11. on days preceding a holiday, when they 

may be kept open till ten o’clock p. m., 

NOTE.—Columbus Day created by chap- will, in the absence of clear proof to the 
ter 22, laws of 1909; Lincoln’s Birthday, contrary, be held reasonable. City of 
chapter 11, laws of 1909. Butte v. Paltrovich, 830 M 18, 24, 75 P 

Operation and Effect orks 

As more than sixty holidays during the 
year are provided for by this section, an 

11. Provisions of school code excepted. Nothing herein contained shall 
be deemed to amend or change the provisions of section 1300 of chapter 76 
of the laws of the thirteenth legislative assembly of Montana of 1913 
(section 1062 of this code), said section being hereby expressly declared to | 
define legal holidays for school purposes only. 

History: En. Sec. 2, Ch. 21, L. 1921; re-en. Sec. 11, R. C. M. 1921. 


12. Certain acts may be done on day following holiday. Whenever 
any act of a secular nature, other than a work of necessity or mercy, is 
appointed by law or contract to be performed upon a particular day, which 
day falls upon a holiday, such act may be performed upon the next business 
day with the same effect as if it had been performed upon the day ap- 


pointed. . 

History: En. Sec. 12, Pol. C. 1895; re- Id. Instead of embodying a prohibition, 
en. Sec. 12, Rev. C. 1907; re-en. Sec. 12, this section merely provides an extra day 
R. C. M. 1921. Cal. Pol. C. Sec. 153. of grace. Any of the enumerated acts 

: may be done lawfully on a holiday, but are 

Operation and Effect in time if not done until the next business 


There is no prohibition against the per- day. 
formance of any public act on Sunday, as 
such. State ex rel. Hay v. Alderson, 49 
M. 387, 410, 142 P 210. 

18. Seal defined. When the seal of a court, public officer, or person is 
required by law to be affixed to any paper, the word “seal” includes an 
impression of such seal upon the paper alone, as well as upon wax or a 
wafer affixed thereto. : 

History: En. Sec. 13, Pol. C. 1895; re-en. Sec. 13, Rev. C. 1907; re-en. Sec. 13, 
R. C. M. 1921. Cal. Pol. C. Sec. 14. 

14, Joint authority, construction of words giving. Words giving a 
joint authority to three or more public officers, or other persons, are con- 
strued as giving such authority to a majority of them, unless it is otherwise 
expressed in the act giving the authority. 


History: En. Sec. 14, Pol. C. 1895; re- to the supreme court from an order ap- 
en. Sec. 14, Rev. C. 1907; re-en. Sec. 14, pointing a receiver for the corporation 


R. C. M. 1921. Cal. Pol. C. Sec. 15. against the wishes of his cotrustees, ir- 
respective of whether unit or majority 
Operation and Effect rule of action controls under certain stat- 


Held, that one of five statutory trus- utes. Union Bank Etc. Co. v. Penwell et 
tees in charge of the affairs of a dissolved al., 99 M 255, 267, 42 P 2d 457. 
corporation may not prosecute an appeal 


15. Words and phrases, how construed. Words and phrases used in 
the codes or other statutes of Montana are construed according to the con- 
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text and the approved usage of the language; but technical words and 
phrases, and such others as have acquired a peculiar and appropriate mean- 
ing in law, or are defined in the succeeding section, as amended, are to be 
construed according to such peculiar and appropriate meaning or definition. 


History: En. Sec. 15, Pol. C. 1895; re- 
en. Sec. 15, Rev..C. 1907; amd. Sec. 3, Ch. 
4, L. 1921; re-en. Sec. 15, R. C. M. 1921. 
Cal. Pol. C. Sec. 16. 


Words in Common Use 

‘*Facility’’ is not a technical word, but 
one in common use, and its meaning is to 
be found in the sense attached to it by 
approved usage; and moneys raised by a 
tax to furnish ‘‘additional school facili- 
ties’? may be used to pay the salaries of 
teachers. State ex rel. Knight v. Cave, 20 
M 468, 475, 52 P 200. 


‘“Kach party,’’ Mullery v. Great North- 
ern Ry. Co., 50 M 408, 416, 148 P 322. 

‘*Malt liquors,’’ State v. Centennial 
Brewing Co., 55 M 500, 517, 179 P 296. 


‘<Supplies,’’ Northern Pac. Ry. Co. 
71 M 301, 303, 230 P 64. 
‘‘Manufacture,’’ State v. Hennessy 


Co., 71 M 301, 303, 230 P 64. 
‘“Width,’’ State v. Board of County 
Commissioners, 83 M 540, 551, 273 P 290. 


References 

State v. Redmond, 73 M 376, 380, 237 P 
486; McNair v. School District No. 1, 87 
M 423, 427, 288 P 188. 


16. Certain words defined. Words used in the codes in the present 
tense include the future as well as the present; words used in the masculine 
gender include the feminine and neuter; the singular number includes the 
plural and the plural the singular; the word person includes a corporation 
as well as a natural person; writing includes printing; oath includes affirm- 
ation or declaration, and every mode of oral statement under oath or af- 
firmation is embraced in the term “testify,” and every written one in the 
term “depose”; signature or subscription includes mark when the person 
cannot write, his name being written near it, and written by a person who 
writes his own name as a witness. The following words also have in the 
codes the signification attached to them in this section, unless otherwise ap- 
parent from the context: 


1. The word “property” includes property real and personal. 

2. The words “real property” sre co-extensive with lands. tenements, 
hereditaments and possessory titles to public lands. 

3. The words “personal property” include money, goods, chattels, 
things in action and evidence of debt. 

4. The word “year,” as used in the codes, means a calendar year, and 
a ‘‘month,’’ a calendar month, unless ctherwise expressed. Fractions of a 
year are to be computed by the number of months, thus, half a year is six 
months. Fractions of a day are to be disregarded in computations which 
include more than one day and involve no questions of priority. . 

5. The word “state,” when applied to the different parts of the United 
States, includes the District of Columbia and the territories, and the words 
“United States” may include the district and territories. 

6. The word “will” includes codicils. 

7. The word “writ” signifies an order or precept in writing, issued in 
the name of the state, or of a court or judicial officer; and the word 
“process” a writ or summons issued in the course of judicial proceedings. 

8. The word “vessel,” when used in reference to shipping, includes 
ships of all kinds, steamboats and steamships, canal boats and every struc- 
ture adapted to be navigated from place to place. 

9. The term “peace officer” signifies any of the officers mentioned in 
section 8924 of the penal code (11620). 
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10. The term “magistrate” signifies any one of the officers mentioned 
in section 8923 of the penal code (11619). 

11. The word “several” as used in the codes in relation, means two or 
more. 

12. The words “third persons,” as used in the codes, include all who are 
not parties to the obligation or transaction concerning which the phrase is 
used. 

13. Usage, within the meaning of the codes, is a reasonable and lawful 
public custom concerning transactions of the same nature as those which 
are to be affected thereby, existing at the place where the obligation is to 
be performed, and either known to the parties or so well established, gen- 
eral and uniform, that they must be presumed to have acted with reference 


thereto. 


14. The words ‘‘usual’’ and ‘‘ customary,’ 


“according to usage.” 


History: En., Sec. 16, Pol. C. 1895; re- 
en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 
4, L. 1921; re-en. Sec. 16, R. C. M. 1921. 
Cal. Pol. C. Sec. 17. 


Real Property 

The legislature has classed an unpat- 
ented quartz lode mining claim as real 
estate, and has provided the same reme- 
dies for the protection and enforcement of 
rights pertaining to it, with the same 
forms of procedure as it has provided for 
the protection and enforcement of rights 
pertaining to other real estate. state ex 
rel. Baker v. District Court, 24 M 330, 
333, 61 P 882. 


Singular and Plural Numbers 

The singular number when used in this 
code may include the plural, and the plural 
the singular; and a statute requiring the 
notice of a school election to contain 
‘“the time and place of holding the elee- 
tion’’ may designate different ‘‘places.’’ 
Hauswirth v. Mueller, 25 M 156, 161, 64 P 


? 


as used in the code, mean 


324. See, also, Mitchell v. Banking Corp. 
of Montana, 81 M 459, 464, 264 P 127. 


Person 

Though the term ‘‘person’’ ordinarily 
refers to a living human being—a natural 
person—the definition given it by this 
and other sections of the codes includes 
corporations as wel] as natural persons. 
In re Beck’s Estate, 44 M 561, 572, 121 P 
784. 


Masculine, Feminine and Neuter Gender 

Words used in the codes in the mascu- 
line gender include the feminine. Our 
statute therfore, declares that the phrase 
‘‘Tmputes to him impotence or want of 
chastity’’ would apply to the feminine 
as well as the masculine. Kosonen v. 
Waara, 87 M 24, 32, 285 P 668. 


References 

Helena Water Works Co. v. Settles, 37 
M 237, 239, 95 P 838; Williard et al. v. 
Federal Surety Co., 91 M 465, 471, 8 P 
2d 796. 


17. Effect of codes on prior laws. No statute, law or rule is continued 


in force because it is consistent with the provisions of the codes on the same 
subject, but in all cases provided for by the codes all statutes, laws and rules 
heretofore in force in this state, whether consistent or not with the provi- 
sions of the codes, unless expressly continued in force by them, are repealed 
and abrogated. This repeal or abrogation does not revive any former law 
heretofore repealed, nor does it affect any right already existing or accrued, 
or any action or proceeding already taken, except as in the codes provided, 
nor does it affect any private statute not expressly repealed. 


History: En. Sec. 17, Pol. C. 1895; re- 
en. Sec. 17, Rev. C. 1907; amd. Sec. 5, Ch. 
4, L. 1921; re-en. Sec. 17, RB. C. M. 1921. 
Cal. Pol. C. Sec. 18. 


Operation and Effect 

This section did not repeal the whole of 
the compiled statutes of 1887, or of the 
statutes which were in force, but only 
such statutes as were inconsistent, or 
were not consistent, with the provisions 
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of the new codes on the same subject, ex- 
cept where the new codes expressly con- 
tinued the old statutes in force. This 
section could have no effect before July 
1, 1895. Dowty v. Pittwood, 23 M 113, 
1G, 57 Per. 

This section does not in any sense con- 
stitute a saving clause applicable to stat- 
utes generally. It is, as its very terms 
suggest, an emergency measure intended 
to prevent the abatement of pending pro- 


TERRITORIAL JURISDICTION OF STATE 


Ch. 1, 2 18-21 


References 
_ Jorgenson v. Story et al. 78 M 477, 
489, 254 P 427. 


ceedings and the loss of existing rights 
consequent upon the adoption of the par- 
ticular codes and extends no further. Con- 
tinental Oil Co. v. Mont. C. Co., 63 M 
223, 233, 207 P 116. 


18. Certain statutes preserved. Nothing in any of the four codes 
affects any of the provisions of any special, local, or private statutes, but 
such statutes are recognized as continuing in force, notwithstanding the 
provisions of the codes, except so far as they have been repealed or affected 
by subsequent laws. 


History: En. Sec. 18, Pol. C. 1895; re-en. Sec. 18, Rev. C. 1907; re-en. Sec. 18, 
R. C. M. 1921. Cal. Pol. GC. Sec. 19. 


CHAPTER 2 


SOVEREIGNTY AND TERRITORIAL JURISDICTION OF THE STATE 


Section 19. Sovereignty and style of process. 


20. Territorial. jurisdiction, limitations on. 

Dat Military reservations. 

22. Glacier national park. 

23. Yellowstone national park. 

24, Acquisition of lands by United States. 

25. Concurrent jurisdiction of state. 

25.1. Concurrent jurisdiction over Fort Peck Dam ceded to United States— 


reservation of rights to state. 
Consent to purchase lands by United States for national forest purposes 
—jurisdiction. 


25.2. 


19. Sovereignty and style of process. The sovereignty of the state 
resides in the people thereof, but the style of all process must be “The State 
of Montana,” and all prosecutions must be conducted in the name of the 
state. 


History: 
BR. C. MM. 1921. 


En. Sec. 30, Pol. C. 1895; re-en. Sec. 20, Rev. C. 1907; re-en. Sec. 19, 
Cal. Pol. C. Sec. 30. 


20. Territorial jurisdiction, limitations on. The sovereignty and juris- 
diction of this state extends to all places within its boundaries, as estab- 
lished by the constitution, excepting such places as are under the exclusive 
jurisdiction of the United States; but the extent of such jurisdiction over 
places that have been or may be ceded to, purchased, or condemned by the 
United States, is qualified by the terms of such cession, or the laws under 
which such purchase or condemnation has been or may be made. 


History: En. Sec. 40, Pol. C. 1895; re- 
en. Sec. 21, Rev. C. 1907; re-en. Sec. 20, 
R. C. M. 1921. Cal. Pol. C. Sec. 33. 


purpose indicated in these sections stands 
in lieu thereof. Mere occupancy of gov- 
ernment land by the military for any pur- 
pose not indicated in the law or the con- 


Operation and Effect 

Under this section the state consents to 
the purchase, condemnation, or acquisition 
of lands by the United States. Where, 
however, the United States still retains its 
original ownership of the land, neither 
purchase, condemnation, nor acquisition is: 
necessary, but actual occupation for any 


stitution would not of itself be sufficient 
to divest the state of the sovereignty 
granted to it by congress, nor does the 
right reserved to serve state process on 
these reservations infringe on the exelu- 
Sive jurisdiction of the United States. 
State v. Tully, 31 M.365, 376, 78 P 760. 


21. Military reservations. Authority is granted to and acknowledged 


in the United States to exercise exclusive legislation, as provided by the: 
constitution of the United States, over the military reservations of Fort: 
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Assinaboine, Fort Custer, Fort Keogh, Fort Maginnis, Fort Missoula, and 
Fort Shaw, as now established by law, so long as said places remain mili- 
tary reservations, to the same extent and with the same effect as if said 
reservations had been purchased by the United States by consent of the 
legislative assembly of the state of Montana. 

All legal process of the state, both civil and criminal, may site served 
upon persons and property found = aa any of said reservations, or on any 
Indian reservation, in all cases where the United States has not exclusive 
jurisdiction. 


History: En. Sec. 41, Pol. C. 1895; re- 
en. Sec. 22, Rev. C. 1907; re-en. Sec. 21, 
R. C. M. 1921. 


Operation and Effect 


The constitution of Montana and this 
section acknowledge absolute sovereignty 
in the United States over the places 
named or referred to therein. State v. 
Tully, 31 M 365, 375, 78 P 760. 


22. Glacier national park. Exclusive jurisdiction shall be and the same 
is hereby ceded to the United States over and within all the territory which 
is now or may hereafter be included in that tract of land in the state of 
Montana set aside by the act of congress, approved May 11, 1910, for the 
purposes of a national park, and known and designated as “The Glacier 
National Park,” saving, however, to the said state the right to serve civil or 
criminal process within the limits of the aforesaid park in any suits or - 
prosecution for or on account of rights acquired, obligations incurred, or 
crimes committed in said state, but outside of said park; and saving, fur- 
ther, to the said state the right to tax persons and corporations, their fran- 
chises, and property, on the lands included in said park: provided, however, 
that jurisdiction shall not vest until the United States, through the proper 
officers, notifies the governor of this state that they assume police or mili- 
ary jurisdiction over said park. 

History: En. Sec. 1, Ch. 33, L. 1911; 
re-en. Sec. 22, R. C. M. 1921. 


NOTE.—The boundaries of Glacier na- 
tional park, as defined in the act above 
referred to, are as follows: Commencing 
at a point on the international houndary, 
between the United States and the Domin- 
ion of Canada, at the middle of the Flat- 
head river; thence following southerly 


of the Great Northern railroad; thence 
following the said right of way to where 
it intersects the west boundary of the 
Blackfeet Indian’ reservation; thence 
northerly along said west boundary to its 
intersection with the international boun- 
dary; thence along said international 
boundary to the place of beginning. 


Workmen’s Compensation 


along and with the middle of the Flathead 
river to its confluence with the middle 
fork of the Flathead river; thence follow- 
ing the north.bank of said middle fork 
of the Flathead river to where it is crossed 
by the north boundary of the right of way 


Compensation act held applicable to in- 
juries sustained in construction work on 
road extending from point in the state to 
a point in Glacier national park. Loney 
v. Industrial Accident Board, 87 M 191, 
194, 286 P 408. 


23. Yellowstone national park. Exclusive jurisdiction shall be and the 
same is hereby ceded to the United States over all that part of territory 
situate in the state of Montana now pyeligAusang in the Yellowstone national 
park, described as follows: 


Beginning at the intersection of the east boundary of Yellowstone park 
with the south boundary of Montana; thence north to the northeast corner 
of said park; thence west along the north boundary of the park to the 
northwest corner thereof; thence south along the west boundary of the park 
to the boundary between Montana and Idaho; thence easterly along that 
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24, 25 
boundary to the west boundary of Wyoming; thence north along the west 
boundary of Wyoming to the northwest corner thereof; thence east along 
the boundary between Wyoming and Montana to the east boundary of said 
park, the place of beginning; containing an area of approximately one hun- 
dred ninety-eight square miles, saving, however, to the said state the right 
to serve civi! or criminal process within the limits of the aforesaid described 
lands, as long as the lands herein described are used for a national park, and 
no other purposes, in suits or prosecutions for or on account of rights ac- 
quired, obligations incurred, or crimes committed in said state, but outside 
the lands aforesaid; and saving, further, to the said state the right to tax 
persons and corporations, their franchises and property, on said lands; pro- 
vided, however, that jurisdiction shall not vest until the United States, 
through the proper officer or officers, notifies the governor of the state of 
Montana that they assume police or military jurisdiction over said lands. 
of taxation and conditioned on due notice 


History: En. Sec. 1, Ch. 112, L. 1917; 
re-en. Sec. 23, R. C. M. 1921. 


Right of a County to Tax 


This section, purporting to cede to the 
United States exclusive jurisdiction over 
Montana land ineluded in Yellowstone 
park by act March 1, 1872, Nos. 1, 2 (16 
USCA Nos. 21, 22), but reserving right 


of acceptance by United States, which was 
never given, did not deprive Gallatin coun- 
ty, of which such strip was made part by 
act Mont. Terr. Jan. 12, 1872 (laws, mem- 
orials and resolutions 1871-72, p. 431, No. 
8), of right to levy taxes therein. Yellow- 
stone Park Transp. Co. v. Gallatin County 
et al., 27 F 2d 410. 


24. Acquisition of lands by United States. The legislative assembly 
consents to the purchase or condemnation by the United States of any tract 
of land within this state for the purpose of erecting forts, magazines, arse- 
nals, court-houses, postoffices, and other needful buildings, upon the express 
condition that all civil process issued from the courts of this state, and such 
criminal process aS may issue under the authority of this state, against any 
person charged with crime, may be served and executed thereon in the same 
mode and manner, and by the same officers, as if the purchase or condem- 


nation had not been made. 


History: En. Sec. 42, Pol. C. 1895; re- 
en. Sec. 23, Rev. C. 1907; re-en. Sec. 24, 
R. C. M. 1921. Cal. Pol. C. Sec. 34. 


Operation and Effect 


The state of Montana has, through its - 


legislative assembly, recognized absolute 
authority in the general government over 
all places subsequently acquired and used 
by the government for any of the purposes 


States, and by this section has consented 
to the purchase or condemnation by the 
United States of any land within the state 
for the purpose of erecting forts, maga- 
zines, arsenals, courthouses, postoffices, 


-and other needful buildings, and' the. only 


condition attached to this consent is that 
process of the state may be served in any 
of such places. State v. Tully, 31 M 365, 
D1Dy TOME FOO, 


named in the constitution of the United 


25. Concurrent jurisdiction of state. Pursuant to article I, section 8, 
paragraph 17, of the constitution of the United States, consent to purchase 
is hereby given, and exclusive jurisdiction ceded, to the United States over 
and with respect to any lands within the limits of this state, which shall 
be acquired by the United States, for any of the purposes described in said 
paragraph of the constitution of the United States, said jurisdiction to con- 
tinue as lone as the said lands are held and occupied by the United States 
for public purposes; reserving, however, to this state a concurrent juris- 
diction for the execution upon said lands of all process, civil or criminal, 
lawfully issued by the courts of the state, and not incompatible with the 
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cession hereby made; provided, that an accurate map or plat and descrip- 
tion by metes and bounds of said land shall be filed in the office of the 
county clerk and recorder of the county in which the same are situated, and 
if such lands shall be within the corporate limits of any city, such map or 
plat shall also be filed in the office of the city clerk of said city; and pro- 
vided, further, that the state reserves the right to tax all property of any 
railroad or other corporation having a right of way or location over or upon 
the said land. 


History: En. Sec. 1, p. 52, L. 1893; re- 
en. Sec. 43, Pol. C. 1895; re-en. Sec. 24, 
Rev. C. 1907; re-en. Sec. 25, R. C. M. 1921. 

Operation and Effect 

By this section the state gives its con- 


diction is ceded to the United States over 
and with respect to any lands within the 
limits of the state which shall be acquired 
by the United States for the purposes de- 
scribed in the federal constitution. State 
v. Tully, 31 M 365, 375, 78 P 760. 


sent to the purchase, and exclusive juris- 


25.1. Concurrent jurisdiction over Fort Peck dam ceded to United 
States—reservation of rights to state. That consent to purchase or con- 
demn all necessary lands is hereby given and concurrent jurisdiction shall 
be, and the same is hereby, ceded to the United States over the Fort Peck 
dam, the body of water or artificial lake created by such dam, the land 
under such body of water, and any lands now owned or which may be here- 
after acquired by the United States and which shall touch such body of 
water, all such being situated in the counties of Valley, Phillips, McCone, 
Garfield, Petroleum and Fergus, State of Montana, saving, however, to the 
said state the right to serve civil or criminal process within the limits of 
the territory over which jurisdiction is so ceded in any suits or prosecu- 
tions for or on account of rights obtained, obligations incurred, or crimes 
committed in said state, within or without said territory, and saving further 
to the said state the right to tax persons and corporations, their franchises 
and property within said territory, and reserving further to the said state 
and its inhabitants, citizens, and non-residents the right to fish or hunt by 
boat or otherwise, and the right of access, ingress and egress to and through 
said ceded territory to all persons owning or controlling livestock for the 
purpose of watering the same, and saving further to the state jurisdiction 
in the enforcement of the state laws relating to the duties of the live stock 
sanitary board, and the state board of health, and the enforcement of reg- 
ulations promulgated by said boards in accordance with the laws of said 
state; provided, however, that jurisdiction shall not vest until the United 
States, through the proper officers, notifies the governor of the state of 
Montana that they assume police or military jurisdiction over said territory. 

History: En. Sec. 1, Ch. 50, Ex. L. 1933. | 


25.2. Consent to purchase of lands by United States for national forest 
purposes—jurisdiction. For the purpose of more effectively cooperating 
with the United States in the consolidating and rounding out of national 
forests in accordance with land use plans and to facilitate the placing of 
forest lands other than national forest but which are integral with national 
forest lands under stable protection and administration to the end of public 
benefit and to help land owners, including the counties of the state in their 
discretion, to dispose of such of their lands as may be needed for national 
forest purposes, consent of the state of Montana is hereby given to the 
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purchase by the United States of such lands in the state of Montana as in 
the opinion of the secretary of agriculture are needed for the purposes 
contemplated in section 6 of the act of congress approved March 1, 1911, 
commonly known as, and called, the Weeks law, and/or section 6 of the act. 
of congress approved June 7, 1924, commonly known as the Clarke-MeNary 
law, and/or any other provisions of any act of congress authorizing the 
purchase of land for national forest purposes, provided that the jurisdiction 
of the state of Montana, both civil and criminal, over persons upon areas 
acquired under this act shall not be affected or changed by reason of their 
acquisition and administration by the United States, except so far as the 
punishment of offenses against the United States is concerned, and provid- 
ed further that the state shall have the same jurisdiction in respect to such 
lands as it has in respect to other national forest lands within the state, and 
further provided that all property rights, easements, and benefits retained 
by, or reserved to, owners of lands purchased by the United States shall be 
subject to the tax laws of the state. 
History: En. Sec. 1, Ch. 118, L. 1935. 


CHAPTER 3 
GENERAL RIGHTS OF THE STATE OVER PERSONS 


Section 26. Rights over persons enumerated. 
26.1. Concurrent police jurisdiction on Blackfeet highway ceded to United States. 
26.2. Time when jurisdiction vests in United States. 


26. Rights over persons enumerated. The state has the following 
rights over persons within its limits, to be exercised in the cases and in the 
manner provided by law: ‘ 

1. To punish for crime. 

2. To imprison or confine for the protection of the public peace or 
health, or of individual life or safety. 

3. To imprison or confine for the purpose of enforcing civil remedies. 

4. To establish custody and restraint for the persons of idiots, lunatics, 
drunkards, and other persons of unsound mind. 

5. To establish custody and restraint of paupers for the purpose of 
their maintenance. 

6. To establish custody and restraint of minors unprovided for by 
natural guardians, for the purposes of their education, reformation, and 
maintenance. 

7. To require services of persons, with or without compensation, in 
military duty ; in jury duty; as witnesses; as town, village, or city officers ; 
in highway labor; in maintaining the public peace; in enforcing the service 
‘ of process; in protecting life and property from fire, pestilence, wreck, and 
flood; and in such other cases as are provided by statute. 


History: En. Sec. 50, Pol. C. 1895; re-en. Sec. 25, Rev. C. 1907; re-en. Sec. 26, 
R. C. M. 1921. Cal. Pol. C. Sec. 37. 


26.1. Concurrent police jurisdiction on Blackfeet highway ceded to 
United States. That concurrent police jurisdiction shall be, and the same 
is hereby granted to the United States of America, over and within all the 
territory which is now or may hereafter be included in the rights of way of 
the Blackfeet highway, including the highway itself throughout its length 
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between Glacier Park Station and the Canadian boundary line, and includ- 
ing also the rights of way of the highways on the Blackfeet Indian Reser- 
vation connecting the Blackfeet highway with the Glacier Park road sys- 
tem, including the highways themselves. 

History: En. Sec. 1, Ch. 37, L. 1929. 


26.2. Time when jurisdiction vests in the United States. That juris- 
diction herein granted shall not vest until the United States of America 
through the proper officers, notifies the governor of the state of Montana 
that they assume concurrent police jurisdiction over the said rights of way 
and the said highways. 

History: En. Sec. 2, Ch. 37, L. 1929. 


CHAPTER 4 


GENERAL RIGHTS OF THE STATE OVER PROPERTY 


Section 27. Original and ultimate title. 
28. Property escheats, when 
29. Acquisition by taxation. | 
30. By right of eminent domain. 


27. Original and ultimate title. The original and ultimate right of all 
property, real and personal, within the jurisdiction of this state, and not 
belonging to the United States, is in the people of the state. 

History: En. Sec. 60, Pol. C. 1895; re- References 


en. Sec. 26, Rev. C. 1907; re-en. Sec. 27, Cited or applied | i i 
pplied as section 26, revised 
R. C. M. 1921. Cal. Pol. C. Sec. 40. codes, in In re Beck’s Estate, 44 M 561, 
579, 121 P 784. 


28. Property escheats, when. Whenever the title to any property fails 
for want of heirs or next of kin, it reverts to the state. All property within 
the limits of this state, which does not belong to any person, belongs to the 
state. 


History: Hn. Sec. 61,’ Pol. C. 1895; re- References 
en. Sec. 27, Rev. C. 1907; re-en. Sec. 28 Cited or applied : 9 i 
; , pplied as section 27, revised 
R. C. M. 1921. Cal. Pol. C. Sec. 41. codes, in In re Beck’s Estate, 44 M 561, 
579, 121 P 784. 


29. Acquisition by taxation. The state, or any county thereof, may 
acquire property by taxation in the modes authorized by law. 

History: En Sec. 62, Pol. C. 1895; re-en. Sec. 28, Rev. C. 1907; re-en. Sec. 29, 
R. C. M. 1921. Cal. Pol. C. Sec. 43. 

30. By right of eminent domain. The state may acquire or authorize 
others to acquire title to property, real or personal, for public use, in the 
cases and in the modes provided in sections 99338 to 9958 of these codes. 


History: En. Sec. 63, Pol. C. 1895; re- References 
en. Sec. 29, Rev. C. 1907; re-en. Sec. 30, State ex rel. McLeod v. District Court, 
R. C. M. 1921. Cal. Pol. C. Sec. 44. 67 M 164, 168, 215 P 240; State et al. 
v. Aitchison et al., 96 M 335, 338, 30 P 
2d 805. 
CHAPTER 5 


PERSONS COMPOSING THE PEOPLE OF THE STATE 


Section 31. Who are the people. 
32. Who are citizens. 
33. Residence, rules for determining. 
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31. Who are the people. 
1. Of electors. 
2. Of citizens not electors. 


PEOPLE -OF THE 


STATE oi-se 


The people, as a political body, consist: 


History: En. Sec. 70, Pol. C. 1895; re-en. Sec. 30, Rev. C. 1907; re-en. Sec. 31, 


R. C. M. 1921. Cal. Pol. C. Sec. 50. 


32. Who are citizens. 


The citizens of the state are: 


1. All persons born in this state and residing within it, except the 


children of transient aliens. 


2. All persons born out of this state who are citizens of the United 


States and residing within this state. 


History: En. Sec. 71, Pol. C. 1895; re- 
en. Sec. 31, Rev. C. 1907; re-en. Sec. 32, 
R. C. M. 1921. Cal. Pol. C. Sec. 51. 


Operation and Effect 

Where it appeared that the architects 
for the state capitol building were citizens 
of the United States, and, before the con- 


tract for furnishing plans, specifications, 
and detail drawings for said building was 
made, left their former residence without 
intending to return, and with the intention 
of residing in this state, they were citi- 
zens of the same under this section. Dono- 
van v. State Capitol Commission, 21 M 
344, 345, 53 P 1133. 


33. Residence, rules for determining. Every person has, in law, a resi- 
dence. In determining the place of residence the following rules are to be 


observed: 


1. It is the place where one remains when not called elsewhere for labor 
or other special or temporary purpose, and to which he returns in seasons 


of repose. 


2. There can only be one residence. 

3. A residence cannot be lost until another is gained. 

4. The residence of the father during his life, and after his death the 
residence of the mother, while she remains unmarried, is the residence of 


the unmarried minor children. 


5. The residence of the husband is presumptively the residence of the 


wite. 


6. The residence of an unmarried minor who has a parent living cannot 
be changed by either his own act or that of his guardian. 
7. The residence can be changed only by the union of act and intent. 


History: En. Sec. 72, Pol. C. 1895; re- 
en. Sec. 32, Rev. C. 1907; re-en. Sec. 33, 
R. C. M. 1921. Cal. Pol. C. Sec. 52. 


Minor of School Age 


Held, that since the residence of a minor 
of school age committed to the state vo- 
cational school is where the father or 
mother reside; that inmates thereof sent 
thereto from the various counties of the 


state are not resident in the school dis- 
trict in which that institution is located, 
within the meaning of section 1051, R. C. 
M., and that therefore mandamus does 
not lie to compel its superintendent to 
furnish a list of them to the elerk of 
that district for school census purposes. 
State ex rel. Johnson v. Kassing, 74 M 
25, 29, 238 P 582. 


CHAPTER 6 


POLITICAL RIGHTS AND DUTIES OF PERSONS SUBJECT 
TO THE JURISDICTION OF THE STATE 


Section 34. Right of protection. 
35. Allegiance. 
. 86. Allegiance, how renounced. 
37. Persons not citizens. 
38. Eligibility to office. 


39. Rights and duties of citizens not electors. 
40. Rights and duties of citizens of other states. 
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34. Right of protection. Every person while within the jurisdiction of 
this state is entitled to its protection. 


History: En. Sec. 80, Pol. C. 1895; re-en. Sec. 33, Rev. C. 1907; re-en. Sec. 34, 
R. C. M. 1921. Cal. Pol. C. Sec. 54. 


35. Allegiance. Allegiance is the obligation of fidelity and obedience 
which every citizen owes to the state. 


History: En. Sec. 81, Pol. C. 1895; re-en. Sec. 34, Rev. C. 1907; re-en. Sec. 35, 
R. C. M. 1921. Cal. Pol. C. Sec. 55. 


36. Allegiance, how renounced. Allegiance may be renounced by a 
change of residence. 


History: En. Sec. 82, Pol. C. 1895; re-en. Sec. 35, Rev. C. 1907; re-en. Sec. 36, 
R. C. M. 1921. Cal. Pol. C. Sec. 56. 


37. Persons not citizens. Persons in this state not its citizens are either: 
1. Citizens of other states; or, 
2. Aliens. 


History: En. Sec. 83, Pol. C. 1895; re-en. Sec. 36, Rev. C. 1907; re-en. Sec. 37, 
R. C. M. 1921. Cal. Pol. C. Sec. 57. 


38. Eligibility to office. Every elector is eligible to the office for which 
he is an elector, except where otherwise specially provided. 


History: En. Sec. 84, Pol. C. 1895; re-en. Sec. 37, Rev. C. 1907; re-en. Sec. 38, 
R. C. M. 1921. Cal. Pol. C. Sec. 58. 


39. Rights and duties of citizens not electors. An elector has no rights 
or duties beyond those of a citizen not an elector, except the right and duty 
of holding and electing to office. 


History: En. Sec. 85, Pol. C. 1895; re-en. Sec. 38, Rev. C. 1907; re-en. Sec. 39, 
R. C. M. 1921. Cal. Pol. C. Sec. 59. 


40. Rights and duties of citizens of other states. A citizen of the United 
States, who is not a citizen of this state, has the same rights and duties as a 
citizen of this state not an elector. 


History: En. Sec. 86, Pol. C: 1895; re-en. Sec. 39, Rev. C. 1907; re-en. Sec. 40, 
R. C. M. 1921. Cal. Pol. C. Sec. 60. 


CHAPTER 7 


POLITICAL SUBDIVISIONS 


Section 41. Counties. 
42. Senatorial districts defined. 
43. Districts in new counties. 
44, Apportionment of membership of the house. 
45. Number of representatives from each county. 
46. Representation of new counties. 
47. New counties—to what district attached. 
48. Congressional districts. 
49. Judicial districts. 


41. Counties. The state is divided into counties as declared in sections 
4293 et seq. 

History: En. Sec. 100, Pol. C. 1895; re-en. Sec. 40, Rev. C. 1907; re-en. Sec. 41, 
R. C. M. 1921. Cal. Pol. C. Sec. 75. 


42. Senatorial districts defined. Each county of the state of Montana 
shall constitute a senatorial district and each senatorial district is entitled 
to one senator. 
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History: Ap. p. Sec. 110, Pol. C. 1895; re-en. Sec. 41, Rev. C. 1907 (See Sec. 5, 
Art. VI, Const. of Mont.); amd. Sec. 1, Ch. 6, L. 1921; re-en. Sec. 42, R. C. M. 1921. 

43. Districts in new counties. Whenever new counties are created, each 
of said counties shall be entitled to one senator, but in no case shall a sena- 
torial district consist of more than one county. 


History: En. Sec. 111, Pol. C. 1895; re-en. Sec. 42, Rev. C. 1907: re-en. Sec. 43, 
R. C. M., 1921. 


: 


44, Apportionment of membership of the house. That after the expira- 
tion of the seventeenth legislative assembly of Montana, the membership 
of the house of representatives of all legislative assemblies of Montana shall 
be apportioned amongst, and to the several counties of the state, upon and 
according to the official federal census enumeration of the inhabitants of 
the several counties of Montana had, as taken by authority of law in the 
year 1920, and upon the ratio of one representative, or member, therein 
from each county, for each six thousand (6,000) persons in such county, or 
fractional part thereof in excess of three thousand (3,000) persons; pro- 
vided, each county now created, shall be entitled to at least one member. 


History: En. Sec. 1, Ch. 38, L. 1911; amd. Sec. 1, Ch. 192, L. 1921; re-en. Sec. 44, 
R. C. M. 1921. 


45. Number of representatives from each county. In accordance there- 
with each county of the state shall be entitled to, and shall elect at each 
biennial general, state and county election, the number of members of the 
house of representatives in the legislative assembly of Montana herein below 
allotted and apportioned to it, and set opposite its name as follows, to-wit: 


Pe aL AOUT DY wet tn ee ee es a One member 
tee el OUTER GLLING Vereen emmy Ler etree 21208, 2k SUE Ot os One member 
Pac WatOL AC OUlt Vor ne. sees, eh LS ee One member 
Dee wULOULINNECe eee ele ee te ae Gah Two members 
aon Ol Ly san le Steed TE EOL ei ee Three members 
Marien, Count <0. ok, wee ee AOS TE a ee One member 
Cestade County. os  bewet eu Pe edgy hbk Ie Six members 
OUI Le OU L ieee eee ert ae ee Two members 
ISTIC RETA abil Tee pie cas HAR oh ALIS Mme a ea ley SMe a En Nota Cd Two members. 
LES WE YEN FES COAG EY stat ach ad aR a ICR eee ale ee I Sa One member 
Dawson Count yt.ab .obh. Acct.2 LO8h. 285 Ok. nee Two members. 
He) ee me OLE OTL et A a a no eee Three members. 
JEW LAET: A LSAT PTR Sc LAAN” RO ola pei Ter eee tesabipitrty CREAN oy cited A One member 
j SW CSEGNTSYR BEN Ohh ed eT ee REED My Oe a PART Sia er ae Four members. 
ui ESA EYOPy FL TREN NS pf ces tae alete a RIOR Se eae eR AOE eal Four members 
rea Us OL ree eo ha eee ie ee es ee ae Three members 
PO REC CONTE Bo iol 412 Dis SARA IE I RAS RATER ORCS One member 
(Aiamierns County ae ie east Fart Uk tery Eee One member 
olicendy alley County e) eed tel ta ea). Jane One member 
lareniter@ounty sieew btn ellen ott eis One member 
iliedeohintwees tals wath woulie..coalhal sh aatlsov act Two members 
J Oitaraio soit yu, ind Jai a wa) tte i. Daglial! One member 
eithwiasineGoitiva 20 6. seeleth lenges. be One member 
LewisrandtClarkeGonnty io. tees cr) eee. Three members 
iyrpeninr Tonite ee ae, Eee ee etek rid One member 
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Lincoln County oe Pes ean oe eee oe One member 
NESAISON WOLUU Vcc ok ere eeadtete saree te ne eee. Sa One member 
MeConeGountyiiins. 2o4 Ore oa: ee BE One member 
Meagher County 1-100. 4One eed Wee any Stee One member 
Mineral County 222.55 Se eG eee One member 
Missoula County s-4 22 ae ee eee 2 ie ee ee Four members 
Musselshell “County: 22. 69 ee a ee One member 
Park.| Countyi:.c0 > set eee See ie 2 2 Two members 
Phillips: Gournty. 2 Oe ee A he see Two members 
PonderavCountyilcus Aghia il ie. hee Gee ane One member 
Powder River; Conney net oe a ee ees indus igenint re One member 
Powell County 244223555 Celene lal iechivieck, me peat. fin a pene One member 
Prainie.eConaty avery cet esa ea ee es Bee age One member 
Rear a @ouni tye cock aera settee oe WO SO oad rg eae Two members 
) Richland iC own tyes caste fe ee Be a oe SPU ope Se. One member 
Rosebud County.................. Pic de ptt tM get vec act * Se ales One member 
Roosevelt “County ies Be ee Peres ee el Bee Two members 
Sanders Coumties ne vet cet, Peel ee ree One member 
PheridansCoun tye. cote: cachet ewes eae pee eet seen oe es Two members 
Salver BOW COUNT Ve fe cs enme angi te rar ae reed Ten members 
RS LULL Wa Ge DA COWL EV Ale cs hore Cae pea ee ee RE ee One member 
Swe ebGrass OUT GY veut te nae eet oer ce One member 
Maton, COUNGYy rotate ello deca lcg ee, eee ee ee eee One member 
A age Rowe els) 6.7 iy phentermine hee Re Lies cy a aed i Took EO ae One member 
Dreasirbe, County ico tires acre oct cere ee ae One member 
Malley, Courter ie chert Seer eerie ee eee eee ae Two members 
Wheatland: Comnty stannic eee One member 
Wiba tes: COUNT yr ae ee ree ee ee One member 
Yellowstorer Wont ye soe. creem terete eee ree Five members 


History: En. Sec. 112, Pol. C. 1895; re-en. Sec. 43, Rev. C. 1907; amd. Sec 2, Ch. 
38, L. 1911; amd. Sec. 2, Ch. 192, L. 1921; re-en. Sec. 45, R. C. M. 1921. 

46. Representation of new counties. Whenever a new county is cre- 
ated it shall have and be entitled to one member of the house of represen- 
tatives until otherwise apportioned. 


History: Hn. Sec. 113, Pol. C. 1895; re-en. Sec. 44, Rev. C. 1907; re-en. Sec. 3, 
Ch. 38, L. 1911; re-en. Sec. 3, Ch. 192, L. 1921; re-en. Sec. 46, R. C. M. 1921. 


47. New counties—to what district attached. Whenever a new county 
is created, it shall be attached to and become a part of the representative 
district, embracing the county from which the largest area included in the 
new county has been taken. 

History: En. Sec. 4, Ch. 192, L. 1921; re-en. Sec. 47, R. C. M. 1921. 


48. Congressional districts. All that portion of the state of Montana 
lving west of the east boundary of Flathead, Lewis and Clark, Broadwater, 
and Gallatin counties, to-wit: the counties of Lincoln, Sanders, Mineral, 
Missoula, Ravalli, Beaverhead, Madison, Silver Bow, Jefferson, Deer Lodge, 
Granite, Powell, Flathead, Gallatin, Lewis and Clark and Broadwater shall 
constitute the first congressional district of the state; and that all that 
portion of the state of Montana lying east of the east boundary of Flat- 
head, Lewis and Clark, Broadwater, and Gallatin counties, to-wit: the 
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eounties of Hill, Blaine, Phillips, Valley, Sheridan, Dawson, Wibaux, Prai-. 
rie, Richland, Fergus, Chouteau, Cascade, Meagher, Musselshell, Rosebud,. 
Custer, Fallon, Big Horn, Carbon, Yellowstone, Stillwater, Sweet Grass, 
Park, Toole, and Teton shall constitute the second congressional district 
of the state. 

Whenever any county is created, comprised partly of the territory of 
both such districts, said county shall belong to and become a part of the. 
district to which major portion of the territory of said county belonged 
and was a part prior to the creation of such new county. 


History: Ap. p. Sec. 120, Pol. C. 1895; re-en. Sec. 47, Rev. C. 1907; amd. Sec. 1,. 
Ch. 44, L. 1917; re-en. Sec. 48, R. C. M. 1921. 


49. Judicial districts: The judicial districts of the state of Montana. 
as now constituted are defined by section 8812 of the code of civil pro- 
cedure. 


History: New section recommended by code commissioner 1921, replacing section. 
48, Revised Codes, 1907. 


CHAPTER 8 
CLASSIFICATION OF PUBLIC OFFICERS 


Section 50. Classification of public officers. 


50. Classification of public officers. The public officers of this state are- 
classified as follows: ) 

1. Legislative. 

2. Executive. 

3. Judicial. 

4. Ministerial officers and officers of the courts. 

But this classification is not to be construed as defining the legal powers. 
of either class. 


History: En. Sec. 140, Pol. C. 1895; re-en. Sec. 49, Rev. C. 1907; re-en. Sec. 50,. 
R. C. M. 1921. Cal. Pol. C. Sec. 220. 


CHAPTER 9 


THE LEGISLATIVE ASSEMBLY-—ITS COMPOSITION, ORGANIZATION, 
OFFICERS AND EMPLOYEES 


Section 51. Composition of legislative assembly. 
52. Term of office. 
53. Election of senators. 
54. Same. 
55. Time and place of meeting, 
56. Certificate of election evidence of a right to seat. 
57. Senate, organization of. 
58. House of representatives, organization of. 
59. Oath to be entered on journals. 
60. Election of officers. 
61. Compelling attendance of members. 
62. Officers and employees of senate. 
63. Officers and employees of house. 
64. How elected. 


51. Composition of legislative assembly. The legislative assembly con- 
sists of senators and representatives elected from the several senatorial 
and representative districts of the state in the number specified by law. 


History: En. Sec. 150, Pol. C. 1895; re-en. Sec. 50, Rev. C. 1907; amd. Sec. 1, Ch. 5,. 
L. 1921; re-en. Sec. 51, R. C. M. 1921. 


307 


59-58 POLITICAL CODE Ch. 9. 


52. Term of office. The term of office of a senator is four years, and 
of a representative two years; and the term of service thereof shall begin 
on the first Monday of January next succeeding his election, and if a sen- 
ator or representative be elected to fill a vacancy, his term of service shall 
begin on the next day after his election. 


History: Ap. p. Sec. 151, Pol. C. 1895; re-en. Sec. 51, Rev. C. 1907; en. Sec. 1, Ch. 
17, L. 1909; re-en. Sec. 52, R. C. M. 1921. Cal Pol. C. Sec. 226. 


53. Election of senators. At the general election in the year 1892, 
there must be elected a senator from each of the odd-numbered senatorial 
districts and hold office for four years, and their successors must be elected 
in the year 1896, and every four years thereafter. 


History: En. Sec. 153, Pol. C. 1895; re-en. Sec. 53, Rev. C. 1907; re-en. Sec. 53, 
R. C. M. 1921. 


54. Same. At the general election in the year 1894, there must be 
elected a senator from each of the even-numbered senatorial districts, who 
Shall hold office for four years, and their successors must be elected in the 
year of 1898, and every four years thereafter. 


History: En. Sec. 154, Pol. C. 1895; re-en. Sec. 54, Rev. C. 1907; re-en. Sec. 54, 
B.C... wl 921. 


55. Time and place of meeting. The legislative assembly shall meet at 
the seat of government, at twelve o’clock, noon, on the first Monday of 
January, 1897, and each alternate year thereafter, and at other times when 
convened by the governor. 


History: En. Sec. 160, Pol. C. 1895; re-en. Sec. 55, Rev. C. 1907; re-en. Sec. 55, 
R. C. M. 1921. Cal. Pol. C. Sec. 235. 


56. Certificate of election evidence of a right to seat. The certificate 
of election from the clerk of the proper county is prima facie evidence of 
the right to membership of the person certified therein to be elected, for all 
purposes of organization of either branch of the legislative assembly. 


History: En. Sec. 1, p. 89, L. 1885; re- References 
en. Sec. 1325, 5th Div. Comp. Stat. 1887; Cited or applied as section 56, revised 
amd. Sec. 161, Pol. C. 1895; re-en. Sec. 56, codes, in State ex rel. Boulware v. Porter, 
Rev. C. 1907; re-en. Sec. 56, R. C. M. 1921. 55 \y 471. 475. 178 P 832. 
Cal. Pol. C. Sec. 236. ae 


57. Senate, organization of. At the hour of twelve o’clock, noon, on 
the day appointed for the meeting of any regular session of the legislative 
assembly, the president of the senate, or in case of his absence or inability, 
then the secior member present, must take the chair, call the senators and 
senators-elect to order, and then call over the senatorial districts, in their 
order, from which members have been elected at the preceding election, 
and as the same are called the members-elect must present their certificates, 
take the constitutional oath of office, and assume their seats. The senate 
may thereupon, if a quorum is present, proceed to elect its officers. 


History: En. H. B. No. 69, p. 103, L. 1897; re-en. Sec. 163, Pol. C. 1895; re-en. Sec. 
57, Rev. C. 1907; re-en. Sec. 57, R. C. M. 1921. Cal. Pol. C. Sec. 238. 


58. House of representatives, organization of. At the time specified in 
section 57, the secretary of state, or in case of his absence or inability, then 
the senior member-elect present, must take the chair, call the members- 
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elect of the house of representatives to order, and then call over the roll of 
counties and districts; and as the same are called the members-elect must 
present their certificates, take the constitutional oath of office, and assume 
their seats. The house of representatives may thereupon, if a quorum is 
present, proceed to elect its officers. 


History: En. Sec. 164, Pol. C. 1895; re-en. Sec. 58, Rev. C. 1907; re-en. Sec. 58, 
R. C. M. 1921. Cal. Pol. C. Sec. 239. 


59. Oath to be entered on journals. An entry of the oath taken by 
the members of the legislative assembly must be made on the journals of 
the proper houses, respectively. 


History: En. Sec. 165, Pol. C. 1895; re-en. Sec. 59, Rev. C. 1907; re-en. Sec. 59, 
R. C. M. 1921. Cal. Pol. C. Sec. 240. 


60. Election of officers. In all elections of officers of either branch of 
the legislative assembly, a majority of all the votes given is necessary to 
a choice. 


History: En. Sec. 8, p. 90, L. 1885; re-en. Sec. 1332, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 166, Pol C. 1895; re-en. Sec. 60, Rev. C. 1907; re-en. Sec. 60, R. C. M. 1921. 


61. Compelling attendance of members. Whenever, at the commence- 
ment of or during the regular or extraordinary sessions of the legislative 
assembly, upon a call of either house it is found that no quorum of mem- 
bers is present, or if any member or members are found to be absent upon 
any such call, the members present are authorized to direct the sergeant-at- 
arms of such house, and in his absence, then any other person, to compel 
the attendance of any or all the absentees. If the house refuse to excuse 
such absentee, he is not entitled to any per diem during such absence, and 
is liable for the expenses incurred in procuring his attendance. 


History: En. Sec. 9, p. 90, L. 1885; re-en. Sec. 1333, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 167, Pol. C. 1895; re-en. Sec. 61, Rev. C. 1907; re-en. Sec. 61, R. C. M. 1921. 


62. Officers and employees of senate. The officers and employees of 
the senate shall consist of a president, president pro tem., one secretary, 
one assistant secretary, one sergeant-at-arms, two assistant sergeants-at- 
arms, one journal clerk, one assistant journal clerk, one enrolling clerk, 
one assistant enrolling clerk, one engrossing clerk, one assistant engrossing 
clerk, one reading clerk, one printing clerk, one bill clerk, one doorkeeper, 
two assistant doorkeepers, one janitor, two assistant janitors, one day 
watchman, one night watchman, one chaplain, five pages, and such num- 
ber of committee clerks as the senate may, by motion, from time to time 
determine, not exceeding twenty-nine in number. 


History: En. Sec. 1, p. 170, L. 1891; re-en. Sec. 180, Pol. C. 1895; re-en. Sec. 62, 
Rev C. 1907; amd. Sec. 1, Ch. 1, L. 1915; re-en. Sec. 62, R. C. M. 1921. 


63. Officers and employees of house. The officers and employees of the 
house of representatives shall consist of a speaker, speaker pro tem., one 
chief clerk, one assistant chief clerk, one sergeant-at-arms, two assistant 
sergeant-at-arms, one journal clerk, one assistant journal clerk, one en- 
rolling clerk, one assistant enrolling clerk, one engrossing clerk, one as- 
sistant engrossing clerk, one reading clerk, one printing clerk, one bill 
clerk, one doorkeeper, two assistant doorkeepers, one janitor, three assist- 
ant janitors, one day watchman, one night watchman, one chaplain, seven 
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pages, and such number of committee clerks as the house may, by motion, 
from time to time determine, not exceeding seventy in number. 


History: En. Sec. 2, p. 170, L. 1891; re-en. Sec. 181, Pol. C. 1895; re-en. Sec. 63, 
Rev. C. 1907; amd. Sec. 2, Ch. 1, L. 1915; re-en. Sec. 63, R. C. M. 1921. 


64. How elected. All officers and employees of the legislative assem- 
bly, except the president of the senate, must be elected by the house to 
which such officers and employees are attached. 


History: En. Sec. 3, p. 170, L. 1891; re-en. Sec. 182, Pol. C. 1895; re-en. Sec. 64, 
Rev. C. 1907; re-en. Sec. 64, R. C. M. 1921. Cal. Pol. C. Sec. 247. 


CHAPTER 10 


THE POWERS, DUTIES AND COMPENSATION OF MEMBERS, 
OFFICERS AND EMPLOYEES OF THE LEGISLATIVE ASSEMBLY 


Section 65. Power of officers to administer oaths. 
66. Duties of secretary and clerk. 
67. Duties of assistant secretary and assistant clerk. 
68. Journals, how authenticated. 
69. Duties of sergeant-at-arms. 
70. Duties of assistant sergeant-at-arms. 
71. Duties of subordinate officers. 
72. Duties of engrossing and enrolling clerks. 
73. Duties at close of session. 
74. Per diem and mileage of members. 
79. Per diem and mileage of president of senate and speaker of house. 
76. Compensation of other officers and employees. 
in Employment of additional help. 
78. Compensation for services after close of session. 


78.1. Inventories of property of legislature. 

78.2. Custodian to care for property of legislature—appraisal and sale. 
78.3. Purchasing agent to assist in caring for property of legislature. 
78.4. Penalty for removing or defacing property of legislature. 


65. Power of officers to administer oaths. The president and president 
pro tem. of the senate, and the speaker and speaker pro tem. of the house 
of representatives, may administer the oath of office to any senator or 
representative, and to the officers and employees of their respective bodies. 
The members of any committee may administer oaths to witnesses in any 
matter under examination. The officers and employees must perform such 
duties as are required by the rules or orders of the respective bodies which 
elect them. 


History: En. Secs. 4 and 5, p. 170, L. 1891; re-en. Sec. 200, Pol. C. 1895; re-en. Sec. 
67, Rev. C. 1907; re-en. Sec. 65, R. C. M. 1921. Cal. Pol. C. Sec. 252. 


66. Duties of secretary and clerk. The secretary of the senate and the 
clerk of the house of representatives must attend each day, call the roll, 
prepare the journal, and read the journal and bills, and superintend all 
copying necessary to be done for their respective houses, and keep a cor- 
rect record of the proceedings. 


History: En. Sec. 201, Pol. C. 1895; re- do not place the custody of bills exelu- 
en. Sec. 68, Rev. C. 1907; re-en. Sec. 66, R. sively in the hands of the assistant sec- 


C. M. 1921. Cal. Pol. C. Sec. 253. retary of the senate, but the custody is 
also in tl] retary. State v. Bl 
Operation and Effect M574, 584, eee tate v. Bloor, 20 


This section and the following section 


67. Duties of assistant secretary and assistant clerk. The assistant 
secretary of the senate and the assistant clerk of the house must take 
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charge of all bills, petitions, and other papers presented to their respective 
houses, file and enter the same in the books provided for that purpose, 
and perform such other duties as may be directed by the secretary of the 
senate and clerk of the house of representatives. 


History: En.- Sec. 202, Pol. C. 1895; References 
re-en. Sec. 69, Rev. C. 1907; re-en. Sec. 67 Cited or applied 
, ’ ppled as section 202, political 
R. C. M. 1921. Cal. Pol. C. Sec. 254. code, in State v. Bloor, 20 M 574, 584, 52 
P 611. 


68. Journals, how authenticated. The journal of the senate must be 
authenticated by the signature of the president, and the journal of the 
house of representatives by the signature of the speaker. 


History: En. Sec. 203, Pol. C. 1895; be had to any other evidence, except 
re-en. Sec. 70, Rev. C. 1907; re-en. Sec. 68, . where the alleged infirmity of the act is 


R. C. M. 1921. Cal. Pol. C. Sec. 256. based upon a failure to enter the names 
of those voting upon its final passage, in 
Journal When Consulted which case the journals may be consulted. 


In determining whether an act has been State ex rel. Gregg v. Erickson, 39 M 
passed, the enrolled bill, signed and ap- 280, 289, 102 P 336. See, also, Barth v. 
proved by the proper officers, is conclu. Pock, 51 M 418, 427, 155 P 282. 
sive upon the courts, and recourse cannot 


69. Duties of sergeant-at-arms. The sergeant-at-arms of the senate and 
the sergeant-at-arms of the house of representatives must give a general 
Supervision, under the direction of their presiding officers, to the senate 
and house, with the rooms attached; attend during the sittings of their 
respective bodies; execute their commands and all process issued by their 
authority; keep an account for pay and mileage of members, and prepare 
checks for the same. 


History: En. Sec. 204, Pol. C. 1895; re-en. Sec. 71, Rev. C 1907; re-en. Sec. 69, 
R. C. M. 1921. Cal. Pol. C. Sec. 259. ' 


70. Duties of assistant sergeant-at-arms. The assistant sergeant-at- 
arms of each house must prohibit all persons, except members, officers, and 
employees, and such other persons as may have the privilege of the floor 
assigned them by the rules of each house, from entering within the bar of 
the house, unless upon invitation, and keep order in the halls and lobbies, 
and eh ai such other duties as shall be imposed by the Rare ue ee 
or the sergeant-at-arms. 


History: En. Sec. 205, Pol. C. 1895; re-en. Sec. 72, Rev. C. 1907; re-en. Sec. 70, 
R. C. M. 1921. Cal. Pol. C. Sec. 260. 


71. Duties of subordinate officers. The committee clerks, doorkeeper, 
janitor, day watchman, night watchman, and pages must perform such 
duties as shall be assigned to them by the presiding officers of the respec- 
tive houses, or by the rules and orders of the respective bodies. 


History: En. Sec. 206, Pol. C. 1895; re-en. Sec. 73, Rev. C. 1907; re-en. Sec. 71, 
R. C. M. 1921. 


72. Duties of engrossing and enrolling clerks. The engrossing clerks 
and enrolling clerks must, within forty-eight hours after their reception, 
engross or enroll all bills delivered to them for engrossment or enrollment, 
unless further time be granted. 

History: En. Sec. 207, Pol. C. 1895; re-en. Sec. 74, Rev. C. 1907; amd. Sec. 3, Ch. 1, 
L. 1915; re-en. Sec. 72, R. C. M. 1921. 
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73. Duties at close of session. The secretary of the senate and clerk 
of the house of representatives, at the close of each session of the legis- 
lative assembly, must mark, label, and arrange all bills and papers belong- 
ing to the archives of their respective houses, and deliver them, together 
with all the books of both houses, to the secretary of state, who must cer- 
tify to the reception of the same. 


History: En. Sec. 6, p. i171, L. 13891; ous to impeach a duly authenticated ree- 
re-en. Sec. 209, Pol. C. 1895; re-en. Sec. ord—an enrolled bill—by papers which 
76, Rev. C. 1907; re-en. Sec. 73, R. C. M. are not authenticated or identified in any 


1921. Cal. Pol. C. Sec. 261. manner; this, however, does not apply to 
j the journals, for they are required, by 
All Bills and Papers section 70 (68), ante, to be authenticated. 


Just what is meant to be included in State ex rel. Gregg v. Erickson, 39 M 
the phrase, ‘‘all bills and papers,’’ is not 280, 289, 102 P 336. 
clear; but it would be extremely danger- . 


74, Per diem and mileage of members. Members of the legislative as- 
sembly hereafter elected shall receive ten dollars per day, payable weekly, 
during the session of the legislative assembly, and seven cents per mile for 
each mile of travel to and from their residences and the place of holding 
the session, by the nearest traveled route. 


History: En. Sec. 220. Pol. C. 1895; References 
re-en. Sec. 77, Rev. C. 1907; amd. Sec. 1, Cited or applied as section 220, politi- 
Ch. 45, L. 1909; re-en. Sec. 74, R. ©. M.  ¢a1 code, before amendment, in Wade v. 
1921. Cal. Pol. C. Sec. 266. Lewis and Clark County, 24 M 335, 338, 


NOTE.—The mileage allowance pre- 61 P 879. 
scribed by this section has been changed 
to conform to see. 1, ch. 16, L. 1933. 


75. Per diem and mileage of president of senate and speaker of house. 
The president of the senate, after the first Monday in January, 19138, and 
the speaker of the house, shall receive the sum of twelve dollars per day 
during the session of the legislative assembly, and the same mileage as 
members. 


History: En. Sec. 221, Pol. C. 1895; References 
re-en. Sec. 78, Rev. C. 1907; amd. Sec. 2, Cited or applied as section 221, politi- 
Ch. 45, L. 1909; re-en. Sec. 75, R. C. M.  ¢al code, before amendment, in Wade v. 
1921. Cal. Pol. C. Sec. 267. Lewis and Clark County, 24 M 335, 338, 
bi RSS 79: 


76. Compensation of other officers and employees. The compensation 
designated herein shall be paid to the following officers and employees of 
the legislative assembly: 

The secretary of the senate, the chief clerk of the house of repre- 
sentatives, the sergeant-at-arms of each house, the senate law clerk, and the 
house law clerk, ten dollars ($10.00) per day each; 

The assistant secretary of the senate, the assistant chief clerk of the 
house of representatives, the journal clerk, the engrossing clerk, the enroll- 
ing clerk, the bill clerk, and the assistant sergeant-at-arms, eight dollars 
($8.00) per day each; 

The assistant senate law clerk, and the assistant house law clerk, (in 
case such assistants are employed) seven dollars ($7.00) per day each; 

The assistant journal clerk, the assistant enrolling clerk, the assistant 
engrossing clerk, printing clerk, reading clerk, the clerks of the president 
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of the senate and the speaker of the house, and the clerks of the chief clerk 
of the house and the secretary of the senate, six dollars ($6.00) per day 
each ; 

The committee clerks, doorkeepers, janitors, assistant janitors, watch- 
men, and chaplain of each house, five dollars ($5.00) per day each; 

Pages and messengers, four dollars ($4.00) per day each; all other em- 
ployees of the legislative assembly not herein specifically enumerated, five 
dollars ($5.00) per day each. 

The salaries herein specified shall be paid for each and every day of the 
entire legislative session, commencing with the date of employment of the 
officer or employee, save and except that any of said officers or employees 
whose services are dispensed with for any portion of the session shall receive 
pay only for the number of days during which services are performed by 
such officer or employee. | 

History: En. Sec. 222, Pol. C. 1895; Sec. 1, Ch. 115, L. 1917; re-en. Sec. 76, 
re-en. Sec. 79, Rev. C. 1907; amd. Sec. 3, RB. C. M. 1921; amd. Sec. 1, Ch. 6, L. 1935. 
Ch. 45, L. 1909; amd. Sec. 1, Ch. 37, L. Cal. Pol. C. Sec. 268. 

1913; amd. Sec. 4, Ch. 1, L. 1915; amd. 

77. Employment of additional help. The senate and house of repre- 
sentatives may, by a joint resolution adopted and spread upon the minutes 
of each house, provide for the employment of additional help in cases of 
emergency, where extraordinary conditions render such a course necessary 
for the orderly and expeditious conduct of the business of the legislative 
assembly. The resolution shall set forth the facts and circumstances which 
make such action necessary, and the number of additional employees re- 
quired, and the general nature of their duties. 

History: En. Sec. 5, Ch. 1, L. 1915; re-en. Sec. 77, R. C. M. 1921. 


78. Compensation for services after close of session. For services 
performed under the provisions of section 73 of this code, each of the 
officers therein named receive a compensation of fifty dollars. 


History: En. Sec. 223, Pol. C. 1895; re-en.-Sec. 81, Rev. C. 1907; re-en. Sec 78, 
R. C. M. 1921. Cal. Pol. C. Sec. 269. 


78.1. Inventories of property of legislature. On the last day of each 
session of the Montana state legislature, it shall be the duty of the sergeant- 
at-arms of the senate, the sergeant-at-arms of the house to make a complete 
inventory of all permanent furniture and fixtures belonging to the legis- 
lative department of the state, together with all office furniture and fix- 
tures and all other fixtures, codes and session laws, tools and office sup- 
plies of every description on hand at the close of the session belonging to 
the legislative department of the state, or which have been purchased and 
charged to the incidental expense appropriation. 

Such inventory shall be made in quadruple, one copy to be filed with 
the purchasing agent, and one to be filed with the state treasurer, and one 
copy to be left on file in the sergeant-at-arms office of the state senate, 
and one in the office of the sergeant-at-arms of the house of representa- 
tives. 

History: En. Sec. 1, Ch. 112, L. 1927. 


78.2. Custodian to care for property of legislature—appraisal and sale. 
Upon the completion of the inventory and the adjournment of the legisla- 
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ture, all property listed therein shall be turned over to the custodian of 
the state capitol of the state, and he shall receipt to the sergeant-at-arms 
of the senate, and to the sergeant-at-arms of the house of representatives, 
in detail for the same, and it shall be his duty to carefully care for and pre- 
serve all of such property and shall deliver the same to the sergeant-at- 
arms of the senate, and the sergeant-at-arms of the house of representatives, 
at the convening of the next session of the Montana legislature; provided, 
however, that any of said property which might deterioriate in value by 
being kept shall be appraised by the said purchasing agent, and the said 
custodian may sell any articles so appraised for not less than such appraised 
value to any department of the state government, and all moneys received 
from articles so sold shall forthwith be paid over by said custodian to the 
state treasurer which shall be credited to the general fund of the state and 
against the expenses of the legislative department. In the event of the 
sales of any articles by virtue of this provision, the said custodian shall, in 
lieu of delivering the same to the respective sergeant-at-arms of the next 
session of the Montana legislature, deliver to them a list of the articles 
‘sold, together with a list of the prices received and receipts of the state 
treasurer therefor. 
History: En. Sec. 2, Ch. 112, L. 1927. 


78.3. Purchasing agent to assist in caring for property of legislature. 
It shall be the duty of the purchasing agent to assist the custodian in the 
preservation and safe keeping of the property of the legislative department. 
History: En. Sec. 3, Ch. 112, L. 1927. 


78.4. Penalty for removing or defacing property of legislature. Any 
person, or persons, who wilfully takes, carries away from the legislative 
halls, defaces or attempts to take, carry away or deface any of the prop- 
erty listed in the inventory as herein provided or belonging to the legis- 
lative department shall be guilty of a misdemeanor and upon conviction 
thereof shall be fined in a sum of not less than fifty dollars ($50.00), nor 
more than two hundred dollars ($200.00). 

History: En. Sec. 4, Ch. 112, L. 1927. 


CHAPTER 11 
WITNESSES BEFORE THE LEGISLATIVE ASSEMBLY 


Section 79. Subpoenas. 
80. Service of subpoenas. 
81. Contempt. 
82. Compelling attendance. 
83. Witnesses will not be held to answer criminally—refusal to testify. 


79. Subpoenas. <A subpoena requiring the attendance of any witness 
before either house of the legislative assembly, or a committee thereof, may 
be issued by the president of the senate, speaker of the house, or the chair- 
man of any committee before whom the attendance of the witness is de- 
sired; and it is sufficient if: 

1. It states whether the proceeding is before the house of represen- 
tatives, or the senate, or a committee. 

2. It is addressed to the witness. 
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3. It requires the attendance of such witness at a time and place 
certain. 

4. It is signed by the president of the senate, speaker of the house, or 
chairman of a committee. 


History: En. Sec. 260, Pol. C. 1895; re-en. Sec. 95, Rev. C. 1907; re-en. Sec. 79, 
R. C. M. 1921. Cal. Pol. C. Sec. 300. 


80. Service of subpoenas. The subpoena may be served by any elector 
of the state, and his affidavit that he delivered a copy to the witness is 
evidence of service. 

History: En. Sec. 261, Pol. C. 1895; re-en. Sec. 96, Rev. C. 1907; re-en. Sec. 80 
R. C. M. 1921. Cal. Pol. C. Sec. 301. ; 

81. Contempt. If any witness neglects or refuses to obey such sub- 
poena, or appearing, neglects or refuses to testify, the senate or house 
may, by resolution entered on the journal, commit him for contempt. 


History: En. Sec. 262, Pol. C. 1895; References 
re-en. Sec. 97, Rev. C. 1907; re-en. Sec. 81, State v. District Court. 61 M 558. 567 
R. C. M. 1921. Cal. Pol. ©. Sec. 302. 202 P 756; referred to as See. 97, R. C. 
M. 1907. 


82. Compelling attendance. Any witness neglecting or refusing to 
attend in obedience to subpoena may be arrested by the sergeant-at-arms 
and brought before the senate or house. The only warrant of authority 
necessary to authorize such arrest is a copy of a resolution of the senate 
or house, signed by the president or speaker of the house of representa- 
tives, and countersigned by the secretary or clerk. 


History: En. Sec. 263, Pol. C. 1895; re-en. Sec. 98, Rev. C. 1907; re-en. Sec. 82, 
R. C. M. 1921. Cal. Pol. C. Sec. 303. 


83. Witness will not be held to answer criminally—refusal to testify. 
No person sworn and examined before either house of the legislative assem- 
bly, or any committee thereof, can be held to answer criminally, or be 
subject to any penalty or forfeiture, for any fact or act touching which he 
is required to testify; nor is any statement made or paper produced by 
any such witness competent evidence in any criminal proceeding against 
such witness; nor can such witness refuse to testify to any fact or to pro- 
duce any paper touching which he is examined, for the reason that his testi- 
mony, or the production of such paper, tends to disgrace him or render him 
infamous. Nothing in this section exempts any witness from prosecution 
and punishment for perjury committed by him on such examination. 


History: En. Sec. 264, Pol. C. 1895; re-en. Sec. 99, Rev. C. 1907; re-en. Sec. 83, 
R. C. M. 1921. Cal. Pol. C. Sec. 304. 


CHAPTER 12 
STATUTES—THEIR ENACTMENT AND OPERATION 


Section 84. Bills received by the governor, how endorsed. 
85. Approval of bills. 
86. Bills returned without approval. 
87. Return, when house not in session. 
88. Bills remaining with the governor more than five days. 
89. Effect of final adjournment on bills. 
90. Statutes, when effective. 
91, ‘Final passage,’’ meaning of. 
92. When joint resolutions take effect. 
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93. Effect of amendment. 

94, Construction of statutes. 

95. Repeal of statutes. 

96. Act repealed not revived by repeal of repealing act. 

97. Repeal of laws creating criminal offenses, when bar to prosecution. 
98. Amendatory act, when void. 

84. Bills received by the governor, how indorsed. Every bill must, as 
soon as delivered to the governor, be indorsed as follows: “This bill was 
received by the governor this ........ Cyc ee ot ee nc ere oe | * The 
indorsement must be signed by the private secretary of the governor, or 
by the governor himself. 


History: Hn. Sec. 270, Pol. C. 1895; re-en. Sec. 100, Rev. C. 1907; re-en. Sec. 84, 
R. C. M. 1921. Cal. Pol. C. Sec. 309. 


85. Approval of bills. When the governor approves a bill he must set 
his name thereto, with the date of his approval, and deposit the same in 
the office of the secretary of state. If any bill presented to the governor 
contains several distinct items of appropriation of money, he may disap- 
prove one or more items, while approving other portions of the bill. In 
such case he shall append to the bill, at the time of signing it, a statement 
of the items to which he objects, and his objections thereto. If the legis- 
lative assembly be in session, the governor must transmit to the house in 
which the bill originated a copy of such statement, and the items so object- 
ed to must be separately reconsidered in the same manner as bills which 
have been disapproved by the governor. 


History: En. Sec. 271, Pol. C. 1895; re-en. Sec. 101, Rev. C. 1907; re-en. Sec. 85, 
R. C. M. 1921. Cal. Pol. C. Sec. 310. 


86. Bills returned without approval. When a bill has passed both 
houses of the legislative assembly, and is returned by the governor without 
his signature, and with objections thereto, or if it be a bill containing sev- 
eral items of appropriation of money, with objections to one or more items, 
and upon reconsideration, such bill, or item, or items, pass both houses by 
the constitutional majority, the bill, or item, or items, must be authenti- 
cated as having become a law by a certificate indorsed on or attached to 
the bill, or indorsed or attached to the copy of the statement of objections, 
in the following form: “This bill having been returned by the governor 
with his objections thereto, and, after reconsideration, having passed both 
houses by the constitutional majority, has become a law this ........ day of 
alevcstateeeyine yA. D. -.....-...--’’; or, ““The following items in the within state- 
ment (naming them) having, after reconsideration, passed both houses by 
the constitutional majority, have become a law this ........ day Ofte a : 
AD. eee ,’ which indorsement, signed by the president of the senate 
and the speaker of the house of representatives, is a sufficient authentica- 
tion thereof. Such bill or statement must then be delivered to the gover- 
nor, and by him must be deposited with the laws in the office of the secre- 
tary of state. 


History: En. Sec. 272, Pol. C. 1895; re-en. Sec. 102, Rev. C. 1907; re-en. Sec. 86, 
R. C. M. 1921. Cal. Pol. C. Sec. 311. 


87. Return, when house not in session. If, on the day the governor 
desires to return a bill without his approval, and with his objections there- 
to, to the house in which it originated, that house has adjourned for the day 
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(but not for the session), he may deliver the bill with his message to the 
presiding officer, secretary, clerk, or any member of such house, and such 
delivery is as effectual as though returned in open session, if the governor, 
on the first day the house is again in session, by message, notifies it of 
such delivery, and of the time when and the person to whom such delivery 
was made. 


History: En Sec. 273, Pol. C. 1895; re-en. Sec. 103, Rev. C. 1907; re-en. Sec. 87, 
R. C. M. 1921. Cal. Pol. C. Sec. 312. 


88. Bills remaining with the governor more than five days. Every 
bill which has passed both houses of the legislative assembly, and has not 
been returned by the governor within five days, thereby becoming a law, 
is authenticated by the governor causing the fact to be certified thereon 
by the secretary of state, in the following form: “This bill having re- 
mained with the governor five days (Sundays excepted), and the legisla- 
tive assembly being in session, it has become a law this ........ GayuO a ; 
Wey eee Ww LCL eentiticate must be signed by the secretary of state 
and deposited with the laws in his office. 


History: En. Sec. 274, Pol. C. 1895; re-en. Sec. 104, Rev. C. 1907; re-en. Sec. 88, 
R. C. M. 1921. Cal. Pol. C. Sec. 313. 


89. Effect of final adjournment on bills. No bill shall become a law 
after the final adjournment of the legislative assembly, unless approved 
by the governor within fifteen days after such adjournment. In ease the 
governor fails to approve of any bill after the final adjournment of the 
legislative assembly, it must be filed, with his objections, in the office of the 
secretary of state. 


History: En. Sec. 275, Pol. C. 1895; re-en. Sec. 105, Rev. C. 1907; re-en. Sec. 89, 
R..-Ce M..1921. 


90. Statutes, when effective. Every statute, unless a different time 
is prescribed therein, takes effect on the first day of July of the year of 
its passage and approval. 


History: En. Sec. 3466, C. Civ. Proc. Midwest v. Abell, 87 M 555, 557, 289 P 
1895; re-en. Sec. 8074, Rev. C. 1907; amd. 577; Glacier County v. Schlinski et al, 
Sec. 1, Ch. 92, L. 1921; re-en. Sec. 90, R. 90 M 136, 145, 300.P 270; Benema v. 
C. M. 1921. Cal. Pol. C. Sec. 323. Union Cent. Life Ins. Co., 94 M 138, 143, 
21 P 2d 69; Continental Supply Co. v. 


References Abell et al, 05 M 148, 163, 24 P 2a 133. 


Gustafson v. Hammond Irr. Dist., 87 M 
217, 219, 287 P 640; National Supply Co.- 


99 ? 


91. “Final passage,’ meaning of. The words “final passage,” as used 
in the preceding section, shall be held to mean the enactment into law of a 
bill which has passed the legislative assembly, either with or without the 
approval of the governor, as provided in section 12 of article VII of the 
constitution. 

History: En. Sec. 3467, C. Civ. Proc. 1895; re-en. Sec. 8075, Rev. C. 1907; re-en. 
Sec. 91, R. C. M. 1921. 

92. When joint resolutions take effect. Every joint resolution, unless 
a different time is prescribed therein, takes effect from its passage. 


History: En. Sec. 291, Pol. C. 1895; re-en. Sec. 118, Rev. C. 1907; re-en. Sec. 92, 
R. C. M. 1921. Cal. Pol. C. Sec. 324. 


93. Effect of amendment. Where a section or a part of a statute is 
amended, it is not to be considered as having been repealed and re-enacted 


317 


94-96 POLITICAL CODE Ch. 12 
in the amended form, but the portions which are not altered are to be 
considered as having been the law from the time when they were enacted, 


and the new provisions are to be considered as having been enacted at the 


time of the amendment. 


History: En. Sec. 292, Pol. C. 1895; 
re-en. Sec. 119, Rev. C. 1907; re-en. Sec. 
93, R. C. M. 1921. Cal. Pol. C. Sec. 325. 


Operation and Effect 


This section merely states a general rule 
as it was recognized by the authorities at 
the time of the adoption of the codes. 
State ex rel. Jacobson v. Board of Com- 
mrs., 47 M 531, 539, 134 P 291. 

Where the legislature declares that an 
existing statute is amended ‘‘to read as 
follows,’’ the new act takes the place of 
the old one exclusively, and so much only 
of the original act as is repeated in the 
new statute is continued in force. State 
ex rel. Paige v. District Court, 54 M 332, 
334, 169 P 1180. 

Of two constructions either of which is 
warranted by the words of the amend- 
ment of a statute, that is to be preferred 
which best harmonizes the amendment 
with the general tenor and spirit of the 
act amended. In re Klune, 74 M 332, 336, 
240 P 286. 

The true rule, in this state, is that where 
a section or a part of a statute is amended 
it is not to be considered as repealed and 
enacted in its new form. The portions which 
are not amended are considered to have 
been in force from the time of the first 
enactment. Snidow v. Montana Home for 


94. Construction of statutes. 


the Aged, 88 M 337, 344, 292 P 723. See, 
also, State v. Yale Oil Corp. of South 
Dakota, 88 M 506, 513, 295 P 255. 

Held, further, that in view of this sec- 
tion, relating to effect of amendment of 
statutes, and section 6013, providing that 
amendment or repeal of a code section 
relating to corporations shall not impair 
or take away a remedy given against a 
corporation or its officers for a liability, 
previously incurred, prior decisions hold- 
ing that amendment of section 6003 ‘‘to 
read as follows’’ and repealing ‘‘all acts 
and parts of acts in conflict herewith’’ 
worked the extinction of the amended sec- 
tion ‘‘as though it had never existed’’ in 
the absence of a saving ‘clause, were er- 
roneous and are overruled. Continental 
Supply Co. v. Abell et al., 95 M 148, 164 
et seq., 24 P 2d 133. 


References 


Cited or applied as section 292, political 
code, in Dowty v. Pittwood, 23 M 113, 
116, 57 P 727; as section 119, revised 
codes, in State ex rel. Hay v. Hindson, 
40 M 353, 356, 106 P 362; Edwards v. 
County of Lewis and Clark, 53 M 359, 367, 
165 P 297; State ex rel. Esgar v. District 
Court, 56 M 464, 469, 185 P 157; Standard 
Oil Co. v. Idaho Community Oil Co., 95 
M 412, 417 et seq., 27 P 2d 173. 


The general rules for the construction 


of statutes are contained in the provisions of the different codes. 
History: En. Sec. 293, Pol. C. 1895; re-en. Sec. 120, Rev. C. 1907; re-en. Sec. 94, 


R. C. M. 1921. Cal. Pol. C. Sec. 326. 
95. Repeal of statutes. 


except when it is otherwise provided therein. 


Any statute may. be repealed at any time, 


Persons acting under any 


statute are deemed to have acted in contemplation of this power of repeal. 


History: En. Sec. 294, Pol. C. 1895; 
re-en. Sec. 121, Rev. C. 1907; re-en. Sec. 
95, R. C. M. 1921. Cal. Pol. C. Sec. 326. 


Operation and Effect 


It is the general rule that the repeal 
of a _ statute without any reservation 
takes away all the remedies existing 
under the repealed act and defeats all 


actions pending under it at the time of 
its repeal. The rule is peculiarly appli- 
cable to the repeal of a statute which 
ereates a cause of action providing a 
remedy not known to the common law. 
This principle is in harmony with the 
above section. Continental Oil Co. v. 
Montana C. Co., 63 M 2238, 230, 207 P 116. 


96. Act repealed not revived by repeal of repealing act. No act or part 
of an act, repealed by another act of the legislative assembly, is revived 
by the repeal of the repealing act without express words reviving such 


repealed act or part of an act. 


History: Ap. p. Sec. 2, p. 390, Cod. 
Stat. 1871; re-en. Sec. 146, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 203, 5th Div. Comp. 
Stat. 1887; amd. Sec. 295, Pol. C. 1895; 
re-en. Sec. 122, Rev. C. 1907; re-en. Sec. 
96, R. C. M. 1921. Cal. Pol. C. Sec. 328. 
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References 


Cited or applied as section 122, revised 
codes, in State ex rel. Esgar v. District 
Court, 56 M 464, 469, 185 P 157. 
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97. Repeal of laws creating criminal offenses, when bar to prosecution. 
The repeal of any law creating a criminal offense does not constitute a bar 
to the indictment or information and punishment of an act already commit- 
ted in violation of the law so repealed, unless the intention to bar such 
indictment or information and punishment is expressly declared in the re- 
pealing act. 


History: Ap. p. Sec. 8, p. 390, Cod. Stat. 1887; amd. Sec. 296, Pol. C. 1895; 
Stat. 1871; re-en. Sec. 152, 5th Div. Rev. re-en. Sec. 123, Rev. C. 1907; re-en. Sec. 
Stat. 1879; re-en. Sec. 209, 5th Div. Comp. 97, R. C. M..1921. Cal. Pol. C. Sec. 329. 


98. Amendatory act, when void. An act amending a section of an act 
repealed is void. 


History: En. Sec. 297, Pol. ©. 1895; References : 
re-en. Sec. 124, Rev. C. 1907; re-en. Sec. In re Naegle, 70 M 129, 136, 224 P 
98, R. OC. M. 1921. Cal. Pol. C. Sec. 330. 269; State v. Silver Bow Refining Co., 


78 M 1, 13, 252 P 301; State v. Brennan, 
89 M 479, 486, 300 P 273. 


CHAPTER 138 


INITIATIVE AND REFERENDUM 


Section 99. Form of petition for referendum. 
100. Form of petition for initiative. 
101. County clerk to verify signatures. 
102. Notice to governor and proclamation. 
103. Certification and numbering of measures—constitutional amendments. 
104. Manner of voting—ballot. 
105. Printing and distribution of measures. 
106. Canvass of votes. 
107. Who may petition—false signature—penalties. 
108. Referred bills not effective until approved. 


' 99. Form of petition for referendum. The following shall be substan- 
tially the form of petition for the referendum to the people on any act 
passed by the legislative assembly of the state of Montana: 


Warning. 

Any person signing any name other than his own to this petition, or 
signing the same more than once for the same measure at one election, 
or who is not, at the time of signing the same, a legal voter of this state, 
is punishable by a fine not exceeding five hundred dollars ($500.00), or 
imprisonment in the penitentiary not exceeding two years, or by both such 
fine and imprisonment. 


Petition for referendum. © 

PIORGHEATLOMOLOR LG Hf lt-.c.c ace ences ec tennes , Secretary of State for the state of 
Montana: 

We, the undersigned citizens and legal voters of the state of Montana, 
respectfully order that Senate (House) Bill Number .............. , entitled (title 
of act), passed by the ................ legislative assembly of the state of Montana, 
at the regular (special) session of said legislative assembly, shall be re- 
ferred to the people of the state for their approval or rejection, at the regu- 
lar, general, or special election to be held on the ............ day of 


am a legal voter of the state of Montana; and my residence, postoffice ad- 
dress, and voting precinct are correctly written after my name. 
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Natieos2aun. cea hee cette eel Residence! n4%. 202.30 eet Ae 

Postoffiee! address 12 take eded be nding ee eee eee 2 eee 

Hi inieityy street. and: numbenusisiniwr Nene as See 

Voting :precinetitishet att jail. heli. a ore Be a gee ee 
(Here follow numbered lines for signatures. ) 


History: En. Sec. 1, Ch. 62, L. 1907; Sec. 106, Rev. C. 1907; re-en. Sec. 99, R. C. 
M. 1921. 


100. Form of petition for initiative. The following shall be substan- 
tially the form of petition for any law of the state of Montana proposed 
by the initiative: ; 


Warning. 

Any person signing any name other than his own to this petition, or 
signing the same more than once for the same measure at one election, 
or who is not, at the time of signing the same, a legal voter of this state, 
is punishable by a fine not exceeding five hundred dollars ($500.00), or 
imprisonment in the penitentiary not exceeding two years, or by both such 
fine and imprisonment. 


Petition for Initiative. 

Dosthe Honorable... 1 a eee eet eae , secretary of State of the 
State of Montana: 

We, the undersigned legal voters of the state of Montana, respectfully 
demand that the following proposed law shall be submitted to the legal 
electors of the state of Montana, for their approval or rejection, at the 
regular, general, or special election to be held: on the ...:.............--....- day of 
et er ee , 19........, and each for himself says: : 


I have personally signed this petition, and my residence, postoffice ad- 
dress, and voting precinct are correctly written after my name. 
IN I Giiges eget is. cack sites oe er eee eer VEST ONC O! 10 ecco 
Rostofivee:address 2. .waraialeidt weds ee eee ee aries ey ee ek! 
Thinveity, street, andinumbeniec. 5.25, 75). Anna eet ere oe, eae eee 
Voting, precinet: .nn-.gses.2-- ore Ae ae Be ee ee ee eee 
(Numbered lines for names on each sheet.) 


Every such sheet for petitioner’s signature shall be attached to a full 
and correct copy of the title and text of the measure so proposed by initia- 
tive petition; but such petition may be filed with the secretary of state 
in numbered sections, for convenience in handling, and referendum peti- 
tions may be filed in sections in like manner. 


History: En. Sec. 2, Ch. 62, L. 1907; References 
Sec. 107, Rev. C. 1907; re-en. Sec. 100, R. State ex rel. Bonner v. Dixon et al., 59 
c. M. 1921. M 58, 91, 195 P 841; referred to as See. 
LOT te CoM wlLOOr, 


101. County clerk to verify signatures. The county clerk of each 
county in which any such petition shall be signed shall compare the signa- 
tures of the electors signing the same with their signatures on the regis- 
tration books and blanks on file in his office, for the preceding general 
election, and shall thereupon attach to the sheets of said petition contain- 
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ing such signatures his certificate to the secretary of state, substantially 
as follows: 


State of Montana, 
CoWwniyron W100 its) flo) § oe 


To the Honorable 
for Montana: 


eed Weems FER IB) SAL EP D1) , secretary of State 


| DBM Litek. Ene drag get eS: ea ucay tenia ct tee, La , county clerk of the county of 

IOANS Ne pS UNG GENIE 2 ORR Cad , hereby certify that I have compared the 
Signatures on (number of sheets) of the referendum (initiative) petition, 
attached hereto, with the signatures of said electors as they appear on the 
registration books and blanks in my office; and I believe that the signa- 
tures of (names of signers), numbering (number of genuine signatures), 
are genuine. As to the remainder of the signatures thereon, I believe that 
PievrereunOrmecenuine. Lox uthe: Meas One tli aban. vets i ave sec ascubeidis dl) .c eiaetess. faesto. cake 


auduisrurther centifys theives: tei ots Ps al the following names 
alge ania within ian ) do not appear on the registration books and blanks 
in my office. , 
SAPS TCT TG! 8 ae UIE RST OG Sie TM 3 a cat nS Se 

RAs fee Lele En NL @ountys Clerk 
(Seal of Office) Pav eme dere eae caes et en ek Bat ; 


De pithy Lee sore Et ad 


Every such certificate shall be prima facie evidence of the facts stated 
therein, and of the qualifications of the electors whose signatures are thus 
certified to-be genuine, and the secretary of state shall consider and count 
only such signatures on such petitions as shall be so certified by said county 
clerks to be genuine; provided, that the secretary of state may consider 
and count such of the remaining signatures as may be proved to be genu- 
ine, and that the parties so signing were legally qualified to sign such 
petitions, and the official certificate of a notary public of the county in 
which the signer resides shall be required as to the fact for each of such 
last-named signatures; and the secretary of state shall further compare 
and verify the official signatures and seals of all notaries so certifying 
with their signatures and seals filed in his office. Such notaries’ certificate 
shall be substantially in the following form: 


State of Montana, l ; 
APOSTLES OL ee eee a tee i 


De seed tech a, dc? inc, ath , a duly qualified and acting notary 
sii in and for the above-named county and state, do hereby certify: 
that I am personally acquainted with each of the Polloine named electors 
whose signatures are affixed to the annexed petition, and I know of my 
own knowledge that they are legal voters of the state of Montana, and 
of the county and precincts written after their several names in the an- 
nexed petition, and that their residence and postoffice address is correctly 
stated therein, to-wit: (Names of such electors.) 
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In Testimony Whereof, I have hereunto set my hand and official seal 
thieves: ae aye ORieccenet eee ee rere py mmerraeng 
Notary Public, in and tor -.....0._ 5. eee County, 


State of Montana. 


The county clerk shall not retain in his possession any such petition, 
or any part thereof, for a longer period than two days for the first two 
hundred signatures thereon, and one additional day for each two hundred 
additional signatures, or fraction thereof, on the sheets presented to him, 
and at the expiration of such time he shall forward the same to the*secre- 
tary of state, with his certificate attached thereto, as above provided. The 
forms herein given are not mandatory, and if substantially followed in 
any petition, it shall be sufficient, disregarding clerical and merely techni- 
eal errors. 


History: En. Sec. 3, Ch. 62, L. 1907; 
Sec. 108, Rev. C. 1907; re-en. Sec. 101, 
R. C. M. 1921. 


blanks for the preceding general election 
and certify them to the secretary of state 
as legal voters, is invalid as excluding all 
persons who had become legal voters in 


Invalid Provision the interim between the last general elec- 


The provision of this section requiring 
county clerks to compare the signatures 
on a petition for referendum with their 


tion and the time of signing such petition. 
State ex rel. Gleason v. Stewart, 57 M 
397, 188 P 904. 


signatures on the registration books and 


102. Notice to governor and proclamation. Immediately upon the fil- 
ing of any such petition for the referendum or the initiative with the secre- 
tary of state, signed by the number of voters and filed within the time 
required by the constitution, he shall notify the governor in writing of the 
filing of such petition, and the governor shall forthwith issue his proclama- 
tion, announcing that such petition has been filed, with a brief statement 
of its tenor and effect. Said proclamation shall be published four times for 
four consecutive weeks in one daily or weekly paper in each county of the 
state of Montana. 


History: En. Sec. 4, Ch. 62, L. 1907; 
Sec. 109, Rev. C. 1907; re-en. Sec. 102, 
R. C. M. 1921. 

References 


Cited as section 109, R. C. M. 1907, in 


State ex rel. Gleason v. Stewart, 57 M 
397, 405, 188 P 904; State ex rel. Bonner 
v. Dixon et al., 59 M58, 71, 89, 195 P 841; 
referred to as 109, R. C. M. 1907. 


103. Certification and numbering of measures—constitutional amend- 
ments. The secretary of state, at the same time that he furnishes to the 
county clerk of the several counties certified copies of the names of the 
candidates for office, shall also furnish the said county clerks his certified 
copy of the titles and numbers of the various measures to be voted upon at 
the ensuing general or special election, and he shall use for each measure 
a title designated for that purpose by the legislative assembly, committee, 
- or organization presenting and filing with him the act, or petition for the 
initiative or the referendum, or in the petition or act; provided, that such 
title shall in no case exceed one hundred words, and shall not resemble any 
such title previously filed for any measure to be submitted at that election 
which shall be descriptive of said measure, and he shall number such meas- 
ures. All measures shall be numbered with consecutive numbers beginning 
with the number immediately following that on the last measure filed in 
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104, 105 
the office of the secretary of state. The affirmative and negative of each 
measure shall bear the same number, and no two measures shall be num- 
bered alike. It shall be the duty of the several county clerks to print said 
titles and numbers on the official ballot prescribed by section 678, in the 
numerical order in which the measures have been certified to them by the 
secretary of state. Measures proposed by the initiative shall be designated 
and distinguished from measures proposed by the legislative assembly by 
the heading ‘‘proposed petition for initiative.’’ . 

All constitutional amendments submitted to the qualified electors of 
the state shall likewise be placed upon the official ballot prescribed by 
said section 678 and no such amendment shall hereafter be submitted on’a 
separate ballot. Nothing herein contamed shall be deemed to change the 
existing laws of the state regulating in other respects the manner of sub- 
mitting such proposed amendments. 


. History: En. Sec. 5, Ch. 62, L. 1907; codes 1907, as amended, in State ex rel. 


Sec. 110, Rev. C. 1907; amd. Sec. 1, Ch. 
66, L. 1913; re-en. Sec. 103, R. C. M. 1921; 
amd. Sec. 1, Ch. 52, L. 1927. 


References 


Hay v. Alderson, 49 M 387, 388, 142 P 
210; State ex rel. Bonner v. Dixon et al., 
59 M 58, 71, 195 P 841; referred to as 
sec. 110, R. C. M. 1907. 


Cited or applied as section 110, revised 


104. Manner of voting—ballot. The manner of voting on measures 
submitted to the people shall be by marking the ballot with a cross in or 
on the diagram opposite and to the left of the proposition for which the 
voter desires to vote. The following is a sample ballot representing nega- 
tive vote: 

For Initiative Measure No. 6 
Relating to Duties of Sheriffs. 


Against said Measure No. 6. 


For Referendum Measure No. 7 
Relating to Purchase of Insane Asylum. 


Against said Measure No. 7. 


PJLIPS 


and no title on a ballot shall contain more than ten words, which shall be 
descriptive of the measure proposed. 


History: En. Sec. 6, Ch. 62, L. 1907; 
Sec. 111, Rev. C. 1907; amd. Sec. 2, Ch. 
66, L. 1913; re-en. Sec. 104, R. C. M. 1921. 


References 


State ex rel. Bonner v. Dixon et al.,, 
59 M 58, 71, 195 P 841; referred to as sec. 
PDIPRACIM. L907: 


105. Printing and distribution of measures. The secretary of state 
shall furnish a copy of each of the proposed measures to be submitted to 
the people to, and make requisition on, the state purchasing agent for the 
printing, and delivery to him of all proposed initiative and referendum 
measures to be submitted to a vote of the people. 

The state purchasing agent, shall, not later than the first Monday of 
the third month next before any general or special election, at which any 
proposed law is to be submitted to the people, cause to be printed a true 
copy of the title and text of each measure to be submitted, with the num- 
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/ 
ber and form in which the question will be printed on a separate official 
ballot. It shall be the duty of the state purchasing agent to call for bids, 
and contract with the lowest responsible bidder for the printing of the pro- 
posed law to be submitted to the people. 


The proposed law to be submitted shall be printed in news type, each 
page to be six inches wide by nine inches long, and when such proposed 
measure constitutes less than six pages, it shall be printed flat and for- 
warded to the county clerk and recorder of each of the several counties in 
that form. 


When the proposed measure constitutes more than six pages, said meas- 
ure shall be printed in pamphlet form, securely stapled, without cover. No 
proposed measure, hereafter, to be submitted to the people of the state, 
as provided for in this section shall be bound. The quality of the paper to 
be used for the proposed measure shall be left to discretion of the state 
purchasing agent. The number of said proposed measures to be printed 
shall be five per cent (5%) more than the number of registered voters, 
as shown by the registration lists of the several counties of the state at the 
last preceding general election. 


The secretary of state shall distribute to each county clerk before the 
second Monday in the third month next preceding such regular general 
election, a sufficient number of said pamphlets to furnish one: copy to 
every voter in his county. And each county clerk shall be required to mail 
to each registered voter in each of the several counties in the state at 
least one copy of the same within thirty (30) days from the date of his 
receipt of the same from the secretary of state. The mailing of said 
pamphlets to electors shall be a part of the official duty of the county 
elerk of each of the several countiés, and his official compensation shall 
be full compensation for this additional service. 


History: En. Sec. 7, Ch. 62, L. 1907; References 
Sec. 112, Rev. C. 1907; re-en. Sec. 105, State ex rel. Bonner v. Dixon et al. 
R. C. M. 1921; amd. Sec. 1, Ch. 137, L. 59 M 58, 74, 88, 195 P 841; referred to as 
1927. ch. 66, laws of 1913. 


106. Canvass of votes. The votes on measures and questions shall be 
counted, canvassed, and returned by the regular boards of judges, clerks, 
and officers as votes for candidates are counted, canvassed, and returned, 
and the abstract made by the several county clerks of votes on measures 
shall be returned to the secretary of state on separate abstract sheets in 
the manner provided by sections 801 and 802 of this code for abstracts of 
votes for state officers. It shall be the duty of the state board of can- 
vassers to proceed within thirty days after the election, and sooner if the 
returns be all received, to canvass the votes given for each measure, and 
the governor shall forthwith issue his proclamation, which shail be pub- 
lished in two daily newspapers printed at the capital, giving the whole 
number of votes cast in the state for and against each measure and ques- 
tion, and declaring such measures as are approved by a majority of those 
voting thereon to be in full force and effect as the law of the state of 
Montana from the date of said proclamation, designating such measures 
by their titles. 
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History: En. Sec. 8, Ch. 62, L. 1907; | References : 
Sec. 113, Rev. C. 1907; re-en. Sec. 106, State ex rel. Bonner v. Dixon et al., 
R. C. M. 1921. 59 M 58, 74 et sea., 195 P 841; referred 


as ch. 66, laws of 1913. 


107. Who may petition—False signature—penalties. Every person who 
is a qualified elector of the state of Montana may sign a petition for the 
referendum or for the initiative. Any person signing any name other 
than his own to such petition, or signing the same more than once for the 
same measure at one election, or who is not, at the time of signing the 
same, a legal voter of this state, or any biticer or any person wilfully 
violating any provision of this statute, shall, upon conviction thereof, be 
punished by a fine not exceeding five hundred dollars, or by imprisonment 
in the penitentiary not exceeding two years, or by both such fine and im- 
prisonment, in the discretion of the court before which such conviction shall 
be had. 

History: En. Sec. 9, Ch. 62, L. 1907; Sec. 114, Rev. C. 1907; re-en. Sec. 107, R. C. 
M. 1921. 

108. Referred bills not effective until approved. A bill passed by the 
legislative assembly and referred to popular vote at the next general elec- 
tion, or at a special election, shall not be in effect until it is approved at 
such general or special election by a majority of those voting for and 
against it. 


History: En. Sec. 10, Ch. 62, L. 1907; References 
Sec. 115, Rev. C. 1907; re-en. Sec. 108, R. Cited or applied as section 115, revised 
Cc. M. 1921. codes, in State ex rel. Eagye v. Bawden, 


51 M 357, 362, 152 P 761. 


CHAPTER 14 


THE EXECUTIVE DEPARTMENT—CLASSIFICATION, DESIGNATION, 
ELECTION AND APPOINTMENT OF EXECUTIVE OFFICERS AND DEPUTIES 


Section 109. Classification of executive officers. 
LO: Military officers. 
111. Certain officers, how elected. 
nie: State sealer of weights and measures. 


114; State board of education. 
Tae Officers of libraries. 


116. Board of examiners. 

Oe State prison comniissioners. 
Ue. Board of pardons. 

119. Board of land commissioners. 
120. Governor’s private secretary. 
121. Duties of secretary. 


122. Deputy state officers. 
123.1. Consolidation of clerkships. 
109. Classification of executive officers. Executive officers are either: 
1, HHCivil or, 
2. Military. 
History: En. Sec. 330, Pol. C. 1895; re-en. Sec. 125, Rev. C. 1907; re-en. Sec. 109, 
R. C. M. 1921. Cal. Pol. C. Sec. 341. 
110. Military officers. Military officers are designated and their duties 
prescribed in sections 1330 to 1412 of this code. 
History: En. Sec. 331, Pol. C. 1895; re-en. Sec. 126, Rev. C. 1907; re-en. Sec. 110, 
BR. GC. M. 1921. Cal. Pol. C. Sec. 342. 
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111. Certain officers, how elected. The mode of election of the gov- 
ernor, lieutenant-governor, secretary of state, state auditor, state treasurer, 
attorney general, and superintendent of public instruction is prescribed by 
the constitution. 


History: En. Sec. 340, Pol. C. 1895; re-en. Sec. 128, Rev. C. 1907; re-en. Sec. 111, 
R. C. M. 1921. Cal. Pol. C. Sec. 348. 


112. State sealer of weights and measures. The secretary of state is 
ex-officio state sealer of weights and measures, and his duties. as such 
officer are defined by sections 42385 to 4264 of this code. 

History: En. Sec. 342, Pol. C. 1895; re-en. Sec. 130, Rev. C. 1907; re-en. Sec. 112, 
R. C. M. 1921. 

113. Repealed—Chapter 3, laws of 1923. 


114. State board of education. The state board of education consists 
of eleven members, and is constituted as provided in section 830 of this 
code. 


History: En. Sec. 344, Pol. C. 1895; re-en. Sec. 132, Rev. C. 1907; re-en. Sec. 114, 
R. C. M. 1921. 


115. Officers of libraries. The trustees of the state library and the 
state librarian are constituted and appointed as prescribed in sections 1548 
to 1550 of this code. 


History: En. Sec. 345, Pol. C. 1895; re-en. Sec. 133, Rev. C. 1907; re-en. Sec. 115, 
R. C. M. 1921. 


116. Board of examiners. The governor, secretary of state, and attor- 
ney general constitute a board of examiners. 


History: En. Sec. 346, Pol. C. 1895; re-en. Sec. 134, Rev. C. 1907: re-en. Sec. 116, 
R. C. M. 1921. 


117. State prison commissioners. The governor, secretary of state, and 
attorney general constitute a board of state prison commissioners. 


History: En. Sec. 347, Pol. C. 1895; re-en. Sec. 135, Rev. C. 1907; re-en. Sec. 117, 
R. C. M. 1921. 


118. Board of pardons. The secretary of state, attorney general, and 
state auditor constitute the board of pardons. 


History: En. Sec. 348, Pol. C. 1895; re-en. Sec. 136, Rev. C. 1907; re-en. Sec. 118, 
R. C. M. 1921. 


119. Board of land commissioners. The governor, superintendent of 
public instruction, secretary of state, and attorney general constitute the 
state board of land commissioners. 


History: En. Sec. 349, Pol. C. 1895; re-en. Sec. 137, Rev. C. 1907; re-en. Sec. 119, 
R. C. M. 1921. 


120. Governor’s private secretary. The private secretary of the gov- 
ernor is appointed by him, and holds office at the governor’s pleasure. 

History: En. Sec. 351, Pol. C. 1895; re-en. Sec. 139, Rev. C. 1907; re-en. Sec. 120, 
R. C. M. 1921. Cal. Pol. C. Sec. 370. 

121. Duties of secretary. The secretary shall perform such duties as 
may be required of him by the governor and the laws of the state. 

History: En. Sec. 2, p. 68, L. 1893; re-en. Sec. 353, Pol. C. 1895; re-en. Sec. 141, 
Rev. C. 1907; re-en. Sec. 121, R. C. M. 1921. 
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122. Deputy state officers. The secretary of state, state treasurer, 
state auditor, and the state superintendent of public instruction shall each 
appoint a deputy, who, in the absence of the principal, or in the case of 
vacancy in his office, shell perform all the duties of office until such disa- 
bility be removed or vacancy be filled. Such deputy shall subscribe, take, 
and file the oath of office provided by law for other state officers before 
entering upon the performance of his duties. The principal shall be re- 
sponsible under his official bond for all the official acts of his deputy, and 
may revoke his appointment at his pleasure, and may require the deputy 
to give him a bond in such sum as the principal may determine, which bond 
shall be made, executed, approved, and filed as other state bonds; pro- 
vided, nothing herein contained shall be construed to authorize an increase 
of the number of employees in any office. 

History: En. Sec. 1, Ch. 86, L. 1903; re-en. Sec. 143, Rev. C. 1907; re-en. Sec. 122, 
R. C. M. 1921. 

123. Repealed—Chapter 74, laws of 1925. 


123.1. Consolidation of clerkships. The clerkship of the state board 
of examiners and the clerkship of the consolidated boards are hereby con- 
solidated. The clerk of the state board of examiners, in addition to his 
duties as clerk of said board, shall perform all of the duties of clerk on 
each of the following boards: the board of pardons, the board of com- 
missioners for the insane, and the board of state prison commissioners. 

History: En. Sec. 1, Ch. 74, L. 1925. 


CHAPTER 15 
THE GOVERNOR 


Section 124. Powers and duties of governor. 
125. To transmit list of appointments to legislative assembly. 
126. Records in office of. 
127. Persons acting as governor. 
128. Salary of governor. 
129. Residence of governor. 


124. Powers and duties of governor. In addition to those prescribed 
by the constitution, the governor has the power and must perform the 
duties prescribed in this and the following sections: 

1. He is to supervise the official conduct of all executive and minis- 
terial officers. 

2. He is to see that all offices are filled and the duties thereof per- 
formed, or, in default thereof, apply such remedy as the law allows, and 
if the remedy is imperfect, acquaint the legislative assembly therewith at 
its next session. 

3. He is to make the appointments and supply the vacancies as re- 
quired by law. | 

4. He is the sole official organ of communication between the govern- 
ment of this state and the government of any other state or of the United 
States. 

5. Whenever any suit or legal proceeding is pending against this 
state, or which may affect the title of this state to any property, or which 
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may result in any claim against the state, he may direct the attorney gen- 
eral to appear on behalf of the state, and may employ auch additional coun- 
sel as he may judge expedient. 

6. He may require the attorney general or gounty attorney of any 
county to inquire into the affairs or management of any corporation exist- 
ing under the laws of this state. 

7. He may require the attorney general to aid the county attorney in 
the discharge of his duties. 

8. He may offer rewards not exceeding one thousand dollars each, 
payable out of the general fund, for the apprehension of any convict who 
has escaped from the state prison, or any person who has committed or 
is charged with an offense punishable by death. 

9. He must perform such duties respecting fugitives from justice as 
are prescribed by sections 12415 to 12428 of the penal code. 

10. He must issue and transmit election proclamations, as prescribed 
by sections 533 to 536 of this code. 

11. He must issue land warrants and patents, as prescribed in section 
1805.96 of this code. | 

12. He must, on or before the second Monday of November, in the year 
1892, and in each second year thereafter, deliver to the secretary of state 
for publication all biennial reports of officers and boards for the two pre- 
ceding years. 

13. He may require any officer or board to make special reports to 
him, upon demand, in writing. 

14. He must Aiccheres the duties of member of the board of exam- 
iners, of member of the state board of education, of member of the state 
board of land commissioners, of member of the board of state prison com- 
missioners, and of the board of commissioners of the insane, deaf, dumb, and 
blind. 

15. He has such other powers and must perform such other duties as 
are devolved upon him by this code, or any other law of this state. 


History: En. Sec. 370, Pol. C. 1895; re-en. Sec. 145, Rev. C. 1907; re-en. Sec. 124, 
R. C. M. 1921. Cal. Pol. C. Sec. 380. 


125. To transmit list of appointments to legisaltive assembly. Within 
ten days after the meeting of the legislative assembly, the governor must 
transmit to it a list of all appointments made by him under the provisions 
of section 515 of this code, made during the recess of the legislative assem- 
bly. 


History: En Sec. 371, Pol. C. 1895; re-en: Sec. 146, Rev. C. 1907: re-en. Sec. 125, 
R. C. M. 1921. Cal. Pol. C. Sec. 381. 


126. Records in office of. The governor must cause to be kept the fol- 
lowing records: 

1. A register of all applications for pardon or for commutation of any 
sentence, with a list of the official signatures and recommendations in 
favor of each application. 

2. An account of all his official expenses and disbursements, including 
the incidental expenses of his department, and of all rewards offered by 
him for the apprehension of criminals and persons charged with crime. 
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3. A register of all appointments made by him, with date of commis- 
sion, names of appointee and predecessor. 


History: En. Sec. 372, Pol. C. 1895; re-en. Sec. 147, Rev. C. 1907; re-en. Sec. 126, 
R. C. M. 1921. Cal. Pol. C. Sec. 382. 


127. Persons acting as governor. Every provision of the laws of this 
state in relation to the powers and duties of the governor, and in relation 
to acts and duties to be performed by others toward him, extends to the 
persons performing, for the time being, the duties of governor. 


History: En. Sec. 373, Pol. C. 1895; re-en. Sec. 148, Rev. C. 1907; re-en. Sec. 127, 
R. C. M. 1921. Cal. Pol. C. Sec. 383. 


128. Salary of governor. The annual salary of the governor, to include 
all services rendered ex-officio as member of any board or commission, as 
now required, or which may be by law hereafter devolved upon him, is 
seven thousand five hundred dollars. 


History: En. Sec. 374, Pol. C. 1895; re-en. Sec. 149, Rev. C. 1907; amd. Sec. 1, Ch. 
22, L. 1913; re-en. Sec. 128, R. C. M. 1921. Cal. Pol. C. Sec. 384. - 


129. Residence of governor. The state furnishing board is hereby 
authorized and directed to provide an executive residence in the city of 
Helena for the use of the governor of the state, said residence to be secured 
by purchase or otherwise, as may seem best to said board. 

History: En. Sec. 1, Ch. 51, L. 1913; re-en. Sec. 129, R. C. M. 1921. 


CHAPTER 16 
THE LIEUTENANT-GOVERNOR 


Section 130. Duties of lieutenant-governor. 
131. Compensation. 
132. Same—when acting as governor. 


130. Duties of lieutenant-governor. The duties of the heutenant-gov- 
ernor are prescribed in article VII of the constitution. 


History: En. Sec. 390, Pol. 3. 1895; re-en. Sec. 150, Rev. C. 1907; re-en. Sec. 130, 
R. C. M. 1921. Cal. Pol. C. Sec. 396. 


131. Compensation. The lieutenant-governor receives the same per 
diem and mileage as the speaker of the house of representatives, and that 
only during the session of the legislative assembly. 


History: En. Sec. 391, Pol. C. 1895; References 


re-en. Sec. 151, Rev. C. 1907; re-en. Sec. Cited or applied as section 391, political 
131, R. C. M. 1921. Cal. Pol. C. Sec. 397. code, in Wade Ve Lewis and. Clark County, 
24 M 335, 338, 61 P 879. 


182. Same—when acting as governor. When the lieutenant-governor 
acts as governor, he is entitled to receive during the time he so acts, the 
compensation which the governor, if acting, would be entitled to receive 
for such time; but during such time he is not entitled, as lieutenant-gov- 
ernor, to any other compensation or mileage. 


History: En. Sec. 392, Pol. C. 1895; References 
re-en. Sec. 152, Rev. C. 1907; re-en. Sec. State ex rel. Lamey v. Mitchell, 97 
132, R. C. M. 1921. M 252, 257, 34 P 2d 369. 
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CHAPTER 17 
THE SECRETARY OF STATE 


Section 133. Custody of records. 
~134. Duties of secretary of state. 
135, Distribution of senate and house journals and session laws. 
136. To mark books distributed. 
137. To receive and keep supplies. 


138. Form of documents. . 
"FESS: Series of documents. 

140. Exceptions to application of law. 

141. Secretary of state to number bills in order of sine. 

142. Publication of laws—index. 

143. Description of county boundaries included in session laws. 
144. Expenses incurred, how paid. 


145. Fees of secretary of state. 

145.1. Fees for filing articles of incorporation of foreign corporations. 

145.2. Report of capital stock and assets. 

145.3. Determination of proportion of capital stock employed in state. 

145.4. Additional filing fee required on showing of report, when. 

145.5. Figuring fee on corporation haying stock of no par value. 

145.6. Forfeiture of right to do business for failure to pay fee or file statement. 
145.7. Application of act. 

147. Water users’ association exempt from payment of fees. 

148. Official bond. 


133. Custody of records. The secretary of state is charged with the 
custody: 

1. Of the enrolled copy of the constitution. 

2. Of all the acts and resolutions passed by the legislative assembly. 

3. Of the journals of the legislative assembly. 

4. Of the great seal. 

d. Of all books, records, deeds, parchments, maps, and papers, kept or 
deposited in his office pursuant to law. 


History: En. Sec. 400, Pol. C. 1895; re-en. Sec. 153, Rev. C. 1907; re-en. Sec. 133, 
R. C. M. 1921. Cal. Pol. C. Sec. 407. 


134. Duties of secretary of state. In addition to the duties prescribed 
by the constitution, it is the duty of the secretary of state: 

1. To attend at every session of the legislative assembly, for the pur- 
pose of receiving bills and resolutions thereof, and to perform such other 
duties as may be devolved upon him by resolution of the two houses, or 
either of them. 

2. To keep a register of and attest the official acts of the governor. 

3. To affix the great seal, with his attestation, to commissions, pardons, 
and other public instruments to which the official signature of the governor 
is required. 

4. To record in proper books all conveyances made to the state, and 
all articles of incorporation filed in his office. 

5. ‘To receive and record in proper books the official bonds of all the 
state officers, and then deliver the originals to the state treasurer. 

6. To take and file in his office receipts for all books distributed by 
him, and to direct the county clerk of each county to do the same. 

7. To certify to the governor the names of those persons who have 
received at any election the highest number of votes for any office, the 
incumbent of which is commissioned by the governor. 
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8. To furnish, on demand, to any person paying the fees therefor, a 
certified copy of all or any part of any law, record, or other instrument 
filed, deposited, or recorded in his office. 

9. To deliver to the printer entitled to the same, at the earliest day 
practicable after the final adjournment of each session of the legislative 
assembly, copies of all laws, resolutions (with marginal notes), and jour- 
nals, kept, passed, or adopted at such session, with proper indexes to the 
same. 

10. To notify in writing, the county attorney of the proper county of 
the failure of any officer in his county to file in his office the sworn state- 
ment of fees received by such officer. 

11. To present to the legislative assembly, at the commencement of 
each session thereof, a full account of all purchases made and expenses 
incurred in furnishing fuel, lights and stationery. 

12. To keep a fee book, in which must be entered all fees, commis- 
sions, and compensation of whatever nature or kind by him earned, col- 
lected, or charged, with the date, name of payer, paid or unpaid, and the 
nature of the service in each case, which book must be verified annually by 
his affidavit entered therein. 

13. To file in his office descriptions of seals in use by the different 
state officers, and furnish such officers with new seals whenever required. 

14. To discharge the duties of member of the state board of examiners, 
of member of the state board of prison commissioners, of member of the 
state board of pardons, of member of the state board of land commissioners, 
ot member of state board of commissioners of insane, deaf, dumb, and blind, 
and state sealer of weights and measures, and all other duties required of 
him by law. 

15.. To report to the governor, at the time ‘prescribed in section 519, 
of this code, a detailed account of all official actions since his previous re- 
ports, and accompanying the report with a detailed statement, under oath, 
of the manner in which all appropriations for his office have been ex- 
pended; and to report as provided in section 522 of this code. 

16. To receive, designate, and record trade-marks as provided in sec- 
tion 4287 of this code. | 

17. He must distribute the bound volumes of the decisions of the su- 
preme court, in the manner provided by section 384 of this code. 


History: En. Sec. 401, Pol. ©. 1895; NOTE.—Subdivision 17 changed in this 
re-en. Sec. 154, Rev. C. 1907; re-en. Sec. code to conform to later amendments. 
134, R. C. M. 1921. Cal. Pol. C. Sec. 408. 


135. Distribution of senate and house journals and session laws. Im- 
mediately after the senate and house journals and the session laws men- 
tioned in subdivision nine of the preceding section are bound, the secretary 
of state must distribute the same as follows: 

1. To the county clerk of each county one copy of the senate journal 
and one copy of the house journal for the use of the county. 

2. To the state historical library such number of copies of the senate: 
and house journals, not exceeding 150 of each, as may be required by it. 
for purposes of distribution and exchange; to the state law librarian, two 
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copies of each house and of each senate journal for the use of said library, 
and such additional copies as may be necessary for the purposes of ex- 
change. 

3. To the lieutenant-governor, each member of the legislative assembly, 
secretary of the senate and chief clerk of the house of representatives at 
the session at which the laws and journals were adopted, one copy. 


He shall distribute the session laws as follows: 

1. To each department of the government at Washington, and of the 
government of this state, one copy. 

2. To the library of congress, and the state library, two copies each. 

3. To the state historical and miscellaneous library, two copies; to the 
state law librarian, four copies for the use of said state law library. 

4. To the law libraries and the legislative reference libraries of each 
of the states and territories such number of copies as are given by them in 
exchange with the Montana state law library and the legislative reference 
libraries. 

5. To the members of congress, to the United States district judge, to 
each of the judges of the supreme and district courts, and to each of the 
state officers of this state, one copy. 

6. To the lieutenant-governor, each member of the legislative assem- 
bly, secretary of the senate, and chief clerk of the house of representatives 
at the session at which laws and journals were adopted, one copy. 

7. To each of the incorporated colleges of the state and to each unit 
of the state university and institutions, one copy; to the law librarian of 
the state of Montana as many copies as may be required by him for ex- 
change with lbraries and institutions maintained by other states, terri- 
tories and public libraries. 

8. To the county clerk of each county, three copies for the use of the 
county. 

9. To each county attorney, and to each clerk of the district court, one 
copy. 

History: En. Sec. 1, Ch. 86, L. 1907; Sec. 155, Rev. C. 1907; amd. Sec. 1, Ch. 126, 
L. 1921; Sec. 135, R. C. M. 1921; amd. Sec. 1, Ch. 22, L. 1929. Cal. Pol. C. Sec. 409. 

136. To mark books distributed. The secretary of state must indel- 
ibly mark each book distributed to officers in this state (except legislative 
officers), with the name of the county to which, and the official designa- 
tion of the officer to whom it is sent. Such marked books remain the 
property of the state, and must be, by the officers receiving eo delivered 
to their successors. 


History: ‘En. Sec. 403, Pol. C. 1895; re-en. Sec. 156, Rev. C. 1907; re-en. Sec. 136, 
R. C, M. 1921. Cal. Pol. C. Sec. 411. 


137. To receive and keep supplies. It is the duty of the secretary of 
state to receive and keep all supplies and articles purchased by the board 
of examiners as a board of supplies, and he must issue to any state officer 
or board, on the requisition of the board of examiners, any stationery, book, 
or other supplies, and take a receipt therefor, and file said requisition and 
receipt in his office. He must keep a book called a ‘‘book of supplies,’’ and 
enter therein a complete lst of all stationery, books, articles, or other sup- 
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plies furnished him under contracts made by such board, making a separate 
list of each class of articles, and all purchases made by the board, the 
amount and cost of each article furnished each state officer or board, and 
each member of the legislative assembly. He must embody in his report 
to the legislative assembly a statement taken from such book, showing the 
amount of supplies purchased and disposed of. 


History: En. Sec. 405, Pol. C. 1895; re-en. Sec. 158, Rev. C. 1907; re-en. Sec. 137, 
R. C. M. 1921. Cal. Pol. C. Sec. 413. 


138. Form of documents. As to their form, the public documents of 
the state of Montana shall be published under the direction of the secre- 
tary of state, with the view to such uniformity of size, quality of paper, 
type, and other particulars as will permit them to be formed in continuous 
numbers in consecutive volumes, and before any public printer or other 
person shall print any public document appropriate to be published in 
pamphlet or book form, the pay for which is to come from some publie¢ or 
municipal treasury, the proper party to print the same shall submit the 
copy to the secretary of state, who shall give such directions as to the form 
and quality of the work and the paging thereof as will permit it to be bound 
with other preceding or subsequent documents of like character, to the end 
that the same may be preserved in the archives of the state without con- 
fusion and for the convenience of its citizens. 


History: En. Sec. 406, Pol. C. 1895; re-en. Sec. 159, Rev. C. 1907; re-en. Sec. 138, 
R. C. M. 1921. 


139. Series of documents. The secretary of state shall divide the public 
documents to be published into several series, according to their several 
subjects, so near as may be, and no moneys shall be paid out of the treas- 


ury except on compliance herewith for any printing or publishing aforesaid. 
History: En. Sec. 407, Pol. C. 1895; re-en. Sec. 160, Rev. C. 1907; re-en. Sec. 139, 
R. C. M. 1921. 


140. - Exceptions to application of law. The provisions of this act shall 
not apply to the decisions of the supreme court, the contributions of the 
historical society, nor to bills printed for the legislative assembly, or other 
printing for its use during its session, not appropriate to be put in pamphlet 
form. 


History: En. Sec. 408, Pol. C. 1895; re-en. Sec. 161, Rev. C. 1907; re-en. Sec. 140, 
R. C. M. 1921. 


141. Secretary of state to number bills in the order of filing. It shall 
be the duty of the secretary of state, when bills passed by any legislative 
assembly of the state of Montana are filed in his office, as directed in sec- 
tions 85 and 86 of this code, to note thereon the date of said filing, and to 
number such bills, except resolutions, memorials, and bills appropriating 
money, in the order of their reception by him, chapter 1, and upwards, 
using Arabic numerals for such numbering. 


History: En. Sec. 1, Ch. 17, L. 1903; re-en. Sec. 162, Rev. C. 1907; re-en. Sec. 141, 
R. C. M. 1921. 


142. Publication of laws—index. The secretary of state, in pursuance 
of subdivision 9 of section 134 of the Political Code, shall cause such laws 
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as are therein specified, except resolutions, memorials, and bills appropriat- 
ing money, to be printed with the heading of each law, 


Chapter 


numbered from 1 upward, using Arabic numerals for such numbering, and 
he shall omit from the laws the statement ‘‘Senate Bill No. ’? and 
‘‘House Bill No. ,’ and hereafter reference to the laws of any legis- 
lative session may be made as follows: ‘‘Chapter (giving number) 
of the laws of ’’? (giving the year in which same was enacted). Such- 
laws shall be published in their numerical order, from 1 upwards, as same 
have been filed in his office, and in such manner that each section shall 
have a side head or marginal summary, and that the chapter number shall 
appear as part of each page heading; provided, that resolutions, memo- 
rials, and bills appropriating money shall be printed in the latter part of 
the volume containing the said laws, in the form and manner heretofore 
practised in publishing such laws. The secretary of state shall also have 
prepared and published with said laws, and bound in the same volume, a 
suitable index of the same, and an additional index showing what sections 
of the several codes of this state have been amended, repealed, altered, or 
changed by any of the laws published in that volume, which shall be known 
and designated as the ‘‘Code Index.”’ 


History: En. Sec. 2, Ch. 17, L. 1903; NOTE.—See section 1565, which makes 
re-en. Sec. 163, Rev. C. 1907; re-en. Sec. it the duty of the state law librarian to 
142, R. C. M. 1921. prepare indexes for the session laws. 


143, Description of county boundaries included in session laws. It shall 
be the duty of the secretary of state to include in the session laws of the 
state of Montana published by him a description of the county boundaries 
of all new counties of the state of Montana created by petition and elec- 
tion, commencing with counties so created on and after January 1, 1921, 
inserting in each of said session laws such new counties as have been so 
created since the publication of the acts of the previous session. 

History: En. Sec. 1, Ch. 67, L..1921; re-en. Sec. 143, R. C. M. 1921. 


144. Expenses incurred, how paid. The expenses incurred by the secre- 
tary of state in carrying into effect the provisions of sections 134 to 137 
inclusive must be audited by the board of examiners, and paid out of any 
moneys specially appropriated for the purpose. 


History: En. Sec. 409, Pol. C. 1895; re-en. Sec. 164, Rev. C. 1907; re-en. Sec. 144, 
R. C. M. 1921. 


145. Fees of secretary of state. The secretary of state, for services 
performed in his office, must charge and collect the following fees: 

1. For each copy of any law, resolution or record or other document 
or paper on file in his office, twenty cents per folio. 

2. For affixing certificate and seal, one dollar. 

3. For issuing each certificate of incorporation and each certificate of 
increase of capital stock, three dollars. 

4. For recording and filing each certificate of incorporation and each 
certificate of increase of capital stock, the following amounts shall be — 
charged: 


334 


Ch. 17 SECRETARY OF STATE 145 


Amounts up to one hundred thousand dollars, one dollar per thousand 
dollars. 

Additional from one hundred thousand dollars, to two hundred and 
fifty thousand dollars, eighty cents per thousand dollars. 

Additional from two hundred and fifty thousand dollars to five hundred 
thousand dollars, sixty cents per thousand dollars. | 

Additional from five hundred thousand dollars to one million dollars, 
forty cents per thousand dollars. 

Additional over one million dollars, twenty cents per thousand dollars. 

Providing, that no fee for filing any articles of incorporation or increase 
of capital stock shall be less than fifty dollars except those enumerated in 
the next subdivision, which do not have capital stock and are not organized 
for the purpose of profit. 

5. For all services in connection with the issuance of certificate, filing 
and recording of each of the following, whether foreign or domestic, twenty 
dollars; religious societies, churches, organizations for religious purposes, 
hospitals, lyeeums, musical and scientific societies, hibraries, benevolent and 
fraternal societies, social clubs, agricultural societies, stock growers’ asso- 
ciations, grazing associations and other associations of like character, in- 
eluding local, independent and subordinate organizations, as well as state, 
supervisory, governing and grand organizations, and bodies of any such 
associations, societies or orders, or for the purpose of establishing public 
or private charities, or both. Provided, however, that the above enumer- 
ated organizations do not have capital stock and are not organized for the 
purpose of profit. 

6. For issuing each certificate of decrease of capital stock, ten dollars. 

7. For recording and filing each certificate of decrease of capital stock, 
five dollars. 

8. For issuing each certificate of continuance of corporate existence, 
ten dollars. 

9. For recording and filing each certificate of continuance of corporate 
existence, the following amounts shall be charged: 

Amounts up to one hundred thousand dollars, fifty cents per thousand 
dollars. . 

Additional from one hundred thousand dollars to two hundred and fifty 
thousand dollars, forty cents per thousand dollars. 

Additional from two hundred and fifty thousand dollars to five hundred 
thousand dollars, thirty cents per thousand dollars. 

Additional from five hundred thousand dollars to one million dollars, 
twenty cents per thousand dollars. 

Additional over one million dollars, ten cents per fpvecan dollars. 

10. For recording and filing each notice of removal of place of business, 
each certificate of change of name, or each certificate making capital stock 
assessable, five dollars. 

11. For filing each notice of appointment of agent, five dollars. 

12. For filing each annual or semi-annual statement of any foreign 
corporation, five dollars. 
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13. For receiving and recording each official bond, five dollars. 
14. For each commission or other document, signed by the governor, 
and attested by the secretary of state (pardon and military commissions 
excepted), five dollars. 

15. For searching the records and archives of the state, one dollar. 

16. For filing each trade mark, five dollars; and for issuing each 
certificate of record, one dollar. 

17. For recording miscellaneous papers, records, or other documents, 
for filing, one dollar; for recording, twenty cents per folio. 

18. For filing any other paper not otherwise herein provided for, one 
dollar for filing and twenty cents per folio for recording. When a copy 
of any law, resolution or record or other document or paper on file in the 
office of the secretary of state is presented for comparison and certifica- 
tion, five cents per folio must be charged and collected for proof-reading the 
same. That no member of the legislative assembly, or state or county 
officer, can be charged for any search relative to matters appertaining to 
the duties of his office; nor must he be charged any fee for a certified copy 
of any law or resolution passed by the legislative assembly relative to his 
official duties. Fees must be collected in advance, and when collected by 
the secretary of state, must be paid to the state treasurer at the end of 


each quarter, as provided in the constitution. 


History: Ap. p. Sec. 410, Pol. C. 1895; 
amd. Sec. 1, p. 47, L. 1899; amd. Sec. 1, Ch. 
127, L. 1903; amd. Sec. 1, Ch. 74, L. 1905; 
re-en. Sec. 165, Rev. C. 1907; amd. Sec. 
1, Ch. 91, L. 1921; re-en. Sec. 145, R. C. M. 
1921; amd. Sec. 1, Ch. 50, L. 1935. Cal. 
Pol. C. Sec. 416. 


Changing Capital Stock from Par Value 
to Nonpar Value 


Held, that in the absence of provision 
of law authorizing the organization of 
corporations in this state with capital 
stock of nonpar value, and in view of 
section 145, R. C. M. 1921, which requires 
the secretary of state to collect a fee for 
filing incorporation papers based upon the 
amount of its authorized capital stock, 
a writ of mandate to compel him to file 
a proposed amendment of the articles of 
incorporation of a domestic corporation 
changing its capital stock from a par 
value of $1.00 to shares without a par 
value does not lie. Barnett Iron Works, 
Inc. v. Harmon, 87 M 38, 42, 285 P 191. 


Increase of Capital Stock 


The fact that the trustees of a corpora- 
tion may have increased the capital stock 
of the company immediately after its in- 
corporation for the purpose of evading 
the provisions of this section authorizing 
a fee of fifty cents on each one thousand 
dollars of the capital stock, upon the fil- 
ing of the certificate of incorporation, 
does not warrant the secretary of state 
in refusing to file such certificate of in- 
crease. State ex rel. Home B. & L. A. 
v. Rotwitt, 17 M 537, 539, 43 P 922. 
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Where each of two foreign corpora- 
tions, upon entering the state to transact 
business, had paid the full legal fees for 
filing its articles of incorporation, and 
subsequently the former absorbed the 
latter and increased its capital stock, the 
certificate presented to the secretary of 
state showing an increase of capital 
stock, the secretary was not required to 
deduct the amount of the capital stock 
of the absorbed corporation, upon which 
the fees have once been paid, from the 
amount shown by the certificate of in- 
crease, but properly charged a fee based 
upon the difference between its former 
capitalization and the present one. United 
Missouri River Power Oo. v. Yoder, 41 
M. 245, 248, 108 P.912. 

License Tax 


The fee demanded by this section is not 
a property tax; it is graduated according 
to the par value of the company’s capital 
stock, without reference to the full cash 
value of the property owned by the cor- 
poration; and it does not become a lien 
upon any property which the corporation 
may have in the state, as does a property 
tax under section 2152, post. State ex rel. 
General Electric Co. vy. Alderson, 49 M 
29, 32, 38, 140 P 82. 

Id. The fee fixed by this section, based 
on the amount of capital stock, for the re- 
cording and filing of certificates of incor- 
poration in the office of the secretary of 
state, is not a property tax but a license 
tax exacted of every corporation, domes- 
tie as well as foreign, engaged in intra- 
state business, for the privilege of doing 
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business within the state, enjoying the 17 M 41, 48, 41 P 1004; State ex rel. 
protection of its laws, and the pecuniary Travelers’ Ins. Co. v. Rotwitt, 18 M 87, 


advantages afforded by its markets. 89, 44 P 409; as section 165, revised codes, 
in State ex rel. Cascade Bank v. Yoder, 39 
References M 202, 208, 103 P 499; as modified, in 


Cited or applied as section 410, political Wells Fargo & Co. v. Harrington, 54 M 
code, before amendment, in State ex rel. 235, 244, 169 P 463. 
Aachen & Munich F. Ins. Co. v. Rotwitt, 


145.1. Fee for filing articles of incorporation of foreign corporations. 
That every foreign corporation required by law to file in the office of the 
secretary of state a certified copy of its charter or articles of incorporation 
shall pay to the secretary of state for the filing thereof as follows: 

Upon the proportion of its capital stock then or thereafter to be repre- 
sented by its property and business in Montana at the rate of one dollar 
($1.00) per thousand dollars ($1,000.00) for the first one hundred thousand 
dollars ($100,000.00) ; at the rate of eighty cents (80c) per thousand dol- 
lars ($1,000.00) for any additional from one hundred thousand dollars 
($100,000.00) to two hundred fifty thousand dollars ($250,000.00) ; at the 
rate of sixty cents (60c) per thousand dollars ($1,000.00) for any addi- 
tional from two hundred fifty thousand dollars ($250,000.00) to five hun- 
dred thousand dollars ($500,000.00) ; at the rate of forty cents (40c) per 
thousand dollars ($1,000.00) for any additional from five hundred thousand 
dollars ($500,000.00) to one million dollars ($1,000,000.00) ; and at the rate 
of twenty cents (20c) per thousand dollars ($1,000.00) for any additional 
over one million dollars ($1,000,000.00), provided, however, that no fee for 
filing shall be less than fifty dollars ($50.00). 

History: En. Sec. 1, Ch. 169, L. 1931. 


145.2. Report of capital stock and assets. Every foreign corporation 
which is required by law to file in the office of the secretary of state a 
certified copy of its charter or articles of incorporation shall annually and 
between the first days of January and March of each year file in said office 
a report verified by the oath of its president, vice-president, or secretary, 
stating the proportion of its capital stock represented in the state of Mon- 
tana by its property located and business transacted therein during the pre- 
ceding year. 

History: En. Sec. 2, Ch. 169, L. 1931. 


145.3. Determination of proportion of capital stock employed in state. 
In determining the proportion of capital stock employed in this state the 
same shall be computed by taking the gross business in dollars of the cor- 
poration in the state for the preceding year and adding the same to the 
full value in dollars of the property of the corporation located in the state 
and by taking the total gross business in dollars of the corporation, both 
within and without the state for the preceding year, and adding thereto 
the full value in dollars of the entire property of the corporation both 
within and without the state and by then dividing the total value in dollars 
of the business and property in the state by the total value in dollars of all 
the business and property of the corporation, the quotient thus obtained 
to be taken as the percentage of the capital stock represented by the busi- 
ness and property within the state. The secretary of state may demand as 
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a condition to the filing of such report a statement verified by the presi- 
dent, vice-president or secretary of such foreign corporation, showing in 
detail the information required for the making of the calculation afore- 
said, which statement when so demanded shall be attached to and filed 
with such report. 

History: En. Sec. 3, Ch. 169, L. 1931. “ 


145.4. Additional filing fee required on showing of report, when. When- 
ever such report shall show a greater proportion of the capital stock of such 
foreign corporation represented by its property and business in Montana 
than that upon which the fee for filing the charter or articles of incorpora- 
tion was based, such foreign corporation at the time of filing such report, 
shall pay such additional fee as it would have been required to pay for 
filing if such fee had been calculated on the basis of the proportion of the 
capital stock represented by its business and property in Montana as shown 
by such report. 

History: En. Sec. 4, Ch. 169, L. 1931. 


145.5. Figuring fee on corporation having stock of no par value. If a 
foreign corporation has capital stock of no par value, the value of its shares, 
for the purpose of determining the amount of fees to be paid hereunder, 
shall be determined upon the clear present market value of said shares; pro- 
vided, however, that if the clear present market-value of said shares is not 
readily ascertainable, then the shares shall be considered to be of the value 
as Shown by the books of account of the corporation. 

History: En. Sec. 5, Ch. 169, L. 1931. 


145.6. Forfeiture of right to do business for failure to pay fee or file 
statement. If any foreign corporation shall fail to file such annual report, 
or to pay such additional fee or shall file a false report, it shall forfeit its 
right to do business in this state. 

History: En. Sec. 6, Ch. 169, L. 1931. 


145.7. Application of act. The provisions of this act shall not apply to 
corporations which entered Montana for the transaction of business prior 
to February 27, 1915. 

History: En. Sec. 7-A, Ch. 169, L. 1931. 


146. Repealed—Chapter 50, laws of 1935. 


147, Water users’ association exempt from payment of fees. Any 
water users’ association, organized in conformity with the requirements 
of the laws of the United States and of the state of Montana, under the 
reclamation act of June 17, 1902, which, under the articles of incorporation, 
is authorized to furnish water only to its stockholders, shall be exempt from 
the payment of any incorporation tax and from the payment of any annual 
franchise tax, and upon filing its articles of incorporation with the secre- 
tary of state, shall be required to pay only a fee of ten dollars for the filing 
and recording of such articles of Incorporation, and the issuance of certifi- 
cate of incorporation. 

History: En. Sec. 1, Ch. 66, L. 1905; re-en. Sec. 167, Rev. C. 1907; re-en. Sec. 147, 
RB. C. M. 1921. 
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148. Official bond. The secretary of state must execute an official 
bond in the sum of ten thousand dollars. 


History: En. Sec. 412, Pol. C. 1895; re-en. Sec. 169, Rev. C. 1907; re-en. Sec. 148, 
R. C. M. 1921. Cal. Pol. C. Sec. 423. 


149-150. Omitted. 


CHAPTHR 18 
THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 


Section 151. General duties. 
152: Certificate of settlement. 
153. Special duty as to school fund. 


154, Order in which warrants must be drawn. 

155. Proceedings against defaulters. 

156. To have access to offices. 

LG; Official bond. 

158. Cancellation of unclaimed state warrants. 

159. Issuance of duplicate warrant. . 

160. Auditor ex-officio investment commissioner. 

161, Auditor ex-officio real estate commissioner. 

162. Commissioner of insurance—deputy—salary of commissioner. 
163. Salary of deputy commissioner of insurance. 


164. kmployment of actuary. 
165. Appointment of chief clerk. 


166. Examination of insurance and surety companies by commissioner of 
insurance. 

167. Publication of examination—revocation of license. 

168. Commissioner and deputy commissioner—meaning of terms. 

169, Keeping of securities by commissioner of insurance. 

170. Abstracting life insurance policies—license and fee. 

Ow, Application for license—contents. 

172. Granting and revocation of license. 

73. Penalty for violation of act—revocation of license. 


173.1. Policies of insurance to be approved by commissioner. 


151. General duties. It is the duty of the state auditor: 
1. To superintend the fiscal concerns of the state. 


2. To report to the governor, on the first Monday of November next 
preceding each regular session of the legislative assembly, a statement of 
funds of the state, its revenues, of the public expenditures during the two 
preceding fiscal years, together with a detailed estimate of the expenditures 
to be defrayed from the treasury for the two ensuing fiscal years, specifying 
therein each object of expenditure, and distinguishing between such as are 
provided for by permanent or temporary appropriation, and such as must 
be provided for by a new statute, and suggesting the means from which 
such expenditures are to be defrayed, and to make a semi-annual report to 
the governor, as provided in section 522 of this code. 


3. To accompany his biennial reports with tabular statements, showing: 
first, the amount of each appropriation for the two preceding fiscal years, 
the amount expended, and the balance, if any; second, the amount of rev- 
enue chargeable to each county for such years, the amount paid, and the 
amount unpaid or due therefrom. 


4. When requested, to give information in writing to either house of 
the legislative assembly relating to the fiscal affairs of the state or the 
duties of his office. 
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5. To suggest plans for the improvement and management of the public 
revenues. 

6. To keep and state all accounts in which the state is interested. 

7. To keep an account of all warrants drawn upon the treasurer, and 
a separate account under the head of each specific appropriation, showing 
at all times the unexpended balance of such appropriation. 

8. To keep an account between the state and the state treasurer, and 
therein charge the state treasurer with the balance in the treasury when 
he came into office, and with all moneys received by him, and credit him 
with all warrants drawn on and paid by him. 

9. To keep a register of warrants, showing the fund upon which they 
are drawn, the number, in whose favor, for what service, the appropria- 
tion applicable to the payment thereof, when the liability accrued, and a 
receipt from the person to whom the warrant is delivered. 

10. To audit all claims against the state m cases where there are suf- 
ficient provisions of law for the payment thereof. 

11. To examine and settle the accounts of all persons indebted to the 
state, and certify the amount to the treasurer, and, upon presentation and 
filing of the treasurer’s receipt therefor, to give such person a discharge 
and charge the treasurer therewith. 

12. In his discretion to require any person presenting an account for 
settlement to be sworn before him, and to answer, orally or in writing, as 
to any facts relating to it. 

13. To require all persons who have received any moneys belonging 
to the state, and have not accounted therefor, to settle their accounts. 


i4. In his discretion to inspect the books of any persons charged with 
the receipt, safe keeping, or disbursement of public moneys. 


15. In his discretion to require all persons who have received moneys 
or securities, or have had the disposition or management of any property 
of the state of which an account is kept in his office, to render statements 
thereof to him; and all such persons must render statements at such times 
anc in such form as he may require. 


16. To direct and superintend the collection of all moneys due the 
state, and institute suits in its name for all official delinquencies in rela- 
tion to the assessment, collection, and payment of the revenue, and against 
persons who by any means have become possessed of public money or 
property, and failed to pay over or deliver the same, and against all debtors 
of the state; of which suits the courts of the county in which the seat of 
government may be located have jurisdiction, without regard to the resi- 
dence of the defendants. 

17. To draw warrants on the state treasurer for the payment of moneys 
directed by law to be paid out of the treasury; but no warrant must be 
drawn unless authorized by law, and upon an unexhausted specific appro- 
priation provided by law to meet the same. Every warrant must be drawn 
upon the fund out of which it is payable, and specify the service for which 
it is drawn, when the liability accrued, and the specific appropriation ap- 
plicable to the payment thereof. 
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18. To furnish the state treasury with a list of warrants drawn upon 
the treasury, specifying the amount and number of each warrant, and the 
name of the person in whose favor it is drawn. 


19. To procure and have printed all state licenses, and to sign the same 
and furnish the state treasurer with such licenses and charge him with the 
same. 


20. To authenticate with his official seal all drafts and warrants drawn 
by him, and all copies of papers issued from his office. 


21. To collect and pay into the state treasury all fees received by him. 


22. ‘To perform such other duties as are prescribed by law. 


History: En. Sec. 420, Pol. C. 1895; References 
re-en. Sec. 170, Rev. C. 1907; re-en. Sec. State v. State Board of Examiners, 59 
151, R. C. M. 1921. Cal. Pol. C. Sec. 433. M 557, 567, 197 P 988; Porter v. Hartley 
et al., 67 M 244, 251, 216 P 344. 


152. Certificate of settlement. The certificate mentioned in subdivision 
11, of section 151, must show by whom the payment is to be made; the 
amount thereof, and the fund into which it is to be paid, and must be num- 
bered in order, beginning with number 1 at the commencement of each fiscal 
year. 


History: En. Sec. 421, Pol. C. 1895; re-en. Sec. 171, Rev. C. 1907; re-en. Sec. 152, 
R. C. M. 1921. Cal. Pol. C. Sec. 434. 


153. Special duty as to school fund. The state auditor must keep a 
separate account of the school fund, and of the interest and income thereof, 
together with such moneys as may be raised by special tax or otherwise 
for school purposes. He must, on the first day of February and the first 
day of August of each year, report to the superintendent of public instruc- 
tion a statement of the securities belonging to the school fund, of the 
moneys in the treasury subject to apportionment, and the several sources 
from which they accrued. He must draw his warrant on the state treas- 
urer in favor of any county treasurer whenever such county treasurer pre- 
sents, with his indorsement, an order drawn by the superintendent of public 
instruction in favor of such county. 


History: En. Sec. 422, Pol. C. 1895; re-en. Sec. 172, Rev. C. 1907; re-en. Sec. 153, 
R. C. M. 1921. Cal. Pol. C. Sec. 435. 


154. Order in which warrants must be drawn. All warrants for claims 
which have been audited by the board of examiners and filed in his office 
must be drawn in the order of the numbers placed upon them by that board. 


History: En. Sec. 423, Pol. C. 1895; re-en. Sec. 173, Rev. C. 1907; re-en. Sec. 154, 
R. C. M. 1921. Cal. Pol. C. Sec. 436. ' 


155. Proceedings against defaulters. Whenever any person has re- 
ceived moneys, or has money or other personal property which belongs to 
the state by escheat or otherwise, or has been entrusted with the coilection, 
management, or disbursement of any moneys, bonds, or interest accruing 
therefrom, belonging to or held in trust by the state, and fails to render 
an account thereof to, and make settlement with, the state auditor within 
the time prescribed by law, or when no particular time is specified, fails 
to render such account and make settlement, or who fails to pay into the 
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state treasury any moneys belonging to the state, upon being required so 
to do by the state auditor, within twenty days after such requisition, the 
state auditor must state an account with such person, charging twenty-five 
per cent. damages, and interest at the rate of ten per cent. per annum from 
the time of the failure; a copy of which account in any suit therein is prima 
facie evidence of the things therein stated; but in case the state auditor 
cannot, for want of information, state an account, he may in any action 
brought by him aver that fact, and allege generally the amount of money or 
other property which is due to or which belongs to the state. 


History: En. Sec. 424, Pol. C. 1895; re-en. Sec. 174, Rev. C. 1907; re-en. Sec. 155, 
R. C. M. 1921. Cal. Pol. C. Sec. 437. 


156. To have access to offices. The state auditor shall have access to 
all offices of the state for the inspection of such books, papers, and accounts 
thereof as may concern his duties. 


History: En. Sec. 426, Pol. C. 1895; re-en. Sec. 176, Rev. C. 1907; re-en. Sec. 156, 
R. C. M. 1921. 


157. Official bond. The state auditor must execute an official bond in 
the sum of ten thousand dollars. 


History: En. Sec. 427, Pol. ©. 1895; NOTE.—Bond is given as fixed by 
re-en. Sec. 177, Rev. C. 1907; re-en. Sec. chapter 229, laws of 1921. 
157, R. C. M. 1921. Cal. Pol. C. Sec. 442. 


158. Cancellation of unclaimed state warrants. The state auditor 
shall cause to be plainly stamped the words ‘‘canceled because not claimed”’ 
upon any warrant issued by him, the owner of which may not have been 
found within six months after the date of the issue of such warrant, which 
cancellation shall be by stamp across the face of such warrant in red ink, 
and shall show the date of such cancellation. Such canceled warrant shall 
also be filed in a special place or file in the office of the state auditor, 
properly indexed, and shall be separated according to the designated funds 
shown thereon. The register of warrants in the office of the state auditor, 
showing the issue of such warrant, shall show the cancellation of such war- 
rant, and the date thereof, and the proper warrant account shall be charged 
therewith. Should a person subsequently claim such warrant the state 
auditor shall, upon a satisfactory showing that such person is the holder 
of the claim, and is entitled to receive the warrant, issue a lieu warrant to 
such owner, in the same amount and upon the same fund as that for which 
the original warrant was drawn, and shall enter such lieu warrant upon 
the warrant register in the usual manner, and note upon the canceled war- 
rant the date of the issue of such lieu warrant. | 


History: En. Sec. 1, Ch. 80, L. 1907; re-en. Sec. 178, Rev. C. 1907; re-en. Sec. 158,. 
R. C. M. 1921. 


159. Issuance of duplicate warrant. The state auditor is hereby em- 
powered and authorized to issue a duplicate warrant whenever any war- 
rant drawn by him upon the treasurer of the state of Montana shall have 
been lost or destroyed. This duplicate warrant must be in the same form 
as the original, except that it must have plainly printed across its face the 
word ‘‘duplicate,’’ and no such warrant shall be issued or delivered by the 
state auditor, except the person entitled to receive the same shall deposit 
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with the state auditor a bond in double the amount for which the duplicate 
warrant is issued, conditioned to save the state of Montana, and its officers, 
harmless on account of the issuance of said duplicate warrant. 

History: En. Sec. 1, Ch. 19, L. 1909; re-en. Sec. 159, R. C. M. 1921. 


160. Auditor ex-officio investment commissioner. The state auditor is 
ex-officio investment commissioner, and his powers and duties as such 
officer are defined by sections 4026 to 4055 of this code. 


History: New section recommended by code commissioner, 1921. 


161. Auditor ex-officio real estate commissioner. The state auditor is 
ex-officio real estate commissioner, and his powers and duties as such officer 
are defined by sections 4056 to 4078 of this code. 

History: New section recommended by code commissioner, 1921. 


NOTE.—Section 4056 as amended makes the commissioner of agriculture, labor 
and industry, ex-officio real estate commissioner. 


162. Commissioner of insurance—deputy—salary of commissioner. The 
state auditor in addition to his present title shall be hereafter designated 
as commissioner of insurance. He shall appoint a deputy to be designated 
as deputy commissioner of insurance, who shall be in charge of the depart- 
ment of insurance in the said auditor’s office under the direction and con- 
trol of said state auditor and commissioner of insurance. The insurance 
commissioner Shall have and exercise the power to enforce all the laws of 
the state relating to insurance, and it shall be his duty to enforce all the 
provisions of such laws for the public good. Provided that nothing herein 
eontained shall be construed to authorize an increase of employees in said 
office. 

As insurance commissioner, ex-officio, the state auditor shall receive, in 
addition to the salary provided by law for the discharge of the duties of 
state auditor, the additional sum of six hundred dollars per year, payable 
in equal monthly installments with the salary of state auditor. 


History: En. Sec. 1, Ch. 12, L. 1909; re-en. Sec. 162, R. C. M. 1921; amd. Sec. 1, 
Ch. 99, L. 1923; amd. Sec. 1, Ch. 153, L. 1927. 


163. Salary of deputy commissioner of insurance. The deputy commis- 
sioner of insurance shall receive a salary of three thousand dollars per an- 
num, payable monthly. 


History: En. Sec. 1, Ch. 93, L. 1919; re-en. Sec. 163, R. C. M. 1921; amd. Sec. 4, 
Ch. 151, L. 1927. 


164. Employment of actuary. The state auditor and commissioner of 
insurance ex-officio may employ an actuary, when required, who shall be 
experienced and skilled in insurance matters and fully competent to per- 
form any actuarial duties of the insurance department, and to assist in or 
take charge of the examination of insurance companies under the general 
direction of the commissioner or his deputy. 

History: En. Sec. 3, Ch. 12, L. 1909; re-en. Sec. 164, R. C. M. 1921. 


165. Appointment of chief clerk. The state auditor and commissioner 
of insurance ex-officio is hereby authorized and empowered to appoint a 
chief clerk, at a salary of twenty-one hundred dollars per year, payable 
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monthly; providing that nothing herein contained shall be construed to 

authorize an increase of the number of employees in said office at this time. 
History: En. Sec. 1, Ch. 130, L. 1913; re-en. Sec. 165, R. C. M. 1921. 
NOTE.—Salary is given as fixed by chapter 154, laws of 1919. 


166. Examination of insurance and surety companies by commissioner 
of insurance. The commissioner of insurance shall examine and inquire 
into violations of insurance laws of this state, and for this purpose, or to 
see if the laws are obeyed, or to examine the financial condition, affairs, 
and management of any insurance company, including surety companies, 
organized under the laws of this state, or any other state or territory, or 
foreign country, he may visit, or cause to be visited, by any competent 
person or persons he may appoint, the head office in this state, or in the 
United States, of any domestic or foreign insurance company applying for 
admission to or already admitted to do business in this state, and may for 
these purposes examine or investigate any company organized under the 
laws of Montana, and any agency of any company doing business in this 
state. The cost of such examinations shall be paid by the company examined, 
and shall include the reasonable expenses of the commissioner, his deputies, 
and assistants employed therein, whose services are paid for by the insur- 
ance department, and the compensation and reasonable expenses of his 
assistants employed therein whose services are not paid for by the depart- 
ment. Duplicate receipts showing the entire cost of the examination author- 
ized by the commissioner of insurance shall be taken and certified to by 
the company examined, and shall be filed in and become a part of the public 
records of the insurance department. When insurance companies not ad- 
mitted to do business in this state, or companies adjudged insolvent, or com- 
panies for any cause withdrawing from the state, neglect, fail, or refuse to 
pay the charges for examination as approved by the commissioner of in- 
surance, such charges shall be paid out of the expense account of the com- 
missioner of insurance in the same manner as other expenses of said office, 
or from any other such fund created to cover the expenses of the insurance 
department upon such approval and the amount so paid shall be a first lien 
upon all the assets and property of such company, and may be recovered 
by suit by the attorney general on behalf of the state of Montana, and re- 
stored to the said expense account, or other proper fund. The commissioner 
may also examine companies on the request of five or more of the policy- 
holders, representing at least one hundred thousand dollars insurance in 
force, who shall make affidavit of their belief, with specifications of their 
reasons therefor in writing, that such company is in an unsound or in- 
solvent condition; provided, that only the United States branches of com- 
panies incorporated in foreign countries shall be examined by said com- 
missioner. For the purposes of the examinations, inquiries, or investiga- 
tions as aforesaid, the commissioner of insurance or his deputy, or the per- 
son authorized to make them, shall have free access to all books and papers 
of an insurance company that relate to its business, and the books and 
papers kept by any officer, agent, or employee relating to, or upon which 
any record of its business is kept, and may summon witnesses and admin- 
ister oaths or affirmations, in the examination of the directors, trustees, 
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officers, agents, or employees of any such company, and any other person in 
relation to its affairs, transactions, and conditions. He may require and 
compel the production of records, books, papers, contracts, or other docu- 
ments by attachments, if necessary. Any person knowingly or wilfully 
testifying falsely in reference to any matter material to said investigation, 
examination, or inquiry, shall be deemed guilty of perjury, and punished 
accordingly, and any person who shall wilfully refuse or fail to attend, 
answer, or produce books or papers, or who shall refuse to give said com- 
missioner of insurance, or the person authorized by him, full and truthful 
information and answer in writing to any inquiry or question made in writ- 
ing by said commissioner, or the person authorized by him, in regard to 
the business of insurance, or suretyship, carried on by such person, or other 
matters under investigation, or refuse or wilfully fail to appear and testify 
under oath before the commissioner of insurance, or the person authorized 
by him, shall be deemed guilty of a misdemeanor. Any director, trustee, 
officer, agent, or employee of an insurance company, or any other person, 
who shall knowingly or wilfully make any false certificate, entry, or mem- 
orandum upon any of the books or papers of any insurance company, or 
upon any statement filed or offered to be filed in the insurance depart- 
ment of this state, or used in the course of any examination, inquiry, or 
investigation, with the intent to deceive the commissioner of insurance, or 
any person employed or appointed by him to make such examination, in- 
quiry, or investigation, shall be deemed guilty of a misdemeanor. 
History: En. Sec. 1, Ch. 13, L. 1909; re-en. Sec. 166, R. C. M. 1921. 


167. Publication of examination—revocation of license. When the 
commissioner of insurance deems it to the interest of the public, he may 
publish the result of any examination or investigation in a newspaper of 
general circulation published at the state capital. If the commissioner 
finds upon examination, hearing, or other evidence, that any insurance 
company, including surety companies, organized in this state, or in any 
other state, territory, or foreign country, is in an unsound condition, or 
has failed to comply with the law or with the provisions of its charter, 
or that its condition is, or its methods are, such as to render its operations 
hazardous to the public or to its policy-holders, or that its actual assets, 
exclusive of its capital, are less than its liabilities, or if its officers or 
agents refuse to submit to examination, or to perform any legal obliga- 
tion relative thereto, or refuse on behalf of the company to pay the exam- 
ination charges, he shall suspend or revoke all certificates of authority 
granted to said insurance company, and to its officers or agents, and shall 
cause notice thereof to be published in one or more daily newspapers of 
general circulation published at the state capital, and no new business 
shall thereafter be done by it or its agents in this state while such default 
or disability continues, nor until its authority to do business is restored. 
Before suspending or revoking the certificate of authority of any such 
company, the commissioner shall, unless it is insolvent or its capital im- 
paired, grant it fifteen days in which to show cause why such action should 
not be taken. Any insurance company, including surety companies, organ- 
ized under the laws of this state, or any other state, territory, or foreign 


349 


168, 169 POLITICAL CODE Ch. 18 


country, whose certificate of authority -has been suspended or revoked by 
the commissioner, may, within fifteen days thereafter, appeal from said 
order to the district court, which court, upon the filing of the proper 
petition, shall cause the record and orders of the commissioner to be brought 
before it, and upon a hearing of the case by the court de novo, the court 
shall either confirm or revoke the order of the commissioner, as the law 
and the fact of the case may warrant. 
History: En. Sec. 2, Ch. 13, L. 1909; re-en. Sec. 167, R. C. M. 1921. 


168. Commissioner and deputy commissioner—meaning of terms. The 
word ‘‘commissioner’’ and the words ‘‘deputy commissioner,’’ as used in 
this act, shall designate the state auditor and insurance commissioner 
ex-officio and the deputy commissioner of insurance, respectively. Wher- 
ever in the laws of Montana which are not repealed by this act other 
titles are used to designate the chief officers and the second officer of the 
insurance department, such titles shall be understood as meaning the com- 
missioner of insurance and the deputy commissioner of insurance, as 
hereinbefore specified. 

History: En. Sec. 3, Ch. 13, L. 1909; re-en. Sec. 168, R. C. M. 1921. 


169. Keeping of securities by commissioner of insurance. The com- 
missioner of insurance shall give vouchers for all securities deposited with 
him to the company depositing them. It shall be the duty of the com- 
missioner, upon the receipt of such securities from any insurance com- 
pany, to forthwith deposit the same in the presence of the president or 
authorized agent of the company in a strong iron box, which shall re- 
quire two distinct and different keys, or one key and separate combina- 
tion, to unlock the same; one key or combination to be kept by the com- 
missioner of insurance and the other key or the combination by the com- 
pany, and the box shall not be opened except in the presence of the com- 
nussioner or deputy and the president or authorized agent of the com- 
pany; provided, however, that in case the company having such secur- 
ities on deposit shall be adjudged insolvent or be dissolved, the court 
may make and enforce the necessary orders to place such securities, or 
any part of them, at the sole disposal of the court or commissioner of in- 
surance. The boxes shall be placed in the vault of a safe deposit com- 
pany or bank in the city of Helena, Montana, to be selected by the com- 
missioner, and the insurance company shall pay the several fees for the 
safe keeping of their several boxes. So long as the company so deposit- 
ing shall continue solvent the commissioner shall permit such company 
to collect and receive the interest and dividends on its securities so de- 
posited, and from time to time withdraw any such securities and deposit 
other securities in the stead of those to be withdrawn, such new secur- 
ities to be of the same value as those withdrawn. 


If the commissioner, or his deputy, shall wilfully fail, refuse or neglect 
to faithfully keep, deposit, account for or surrender, in the manner by 
law authorized or required, any such securities as aforesaid transferred 
to and received by him or under his custody under the provisions of this 
act, or shall wilfully fail, refuse or neglect to furnish proper certificates 
of the securities so held by him as herein provided, said commissioner or 
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his deputy shall be responsible upon his official bond and suit may be 
brought upon said bond by any person injured. 


History: En. Sec. 1, Ch. 182, L. 1921; re-en. Sec. 169, R. C. M. 1921. 


170. Abstracting life insurance policies—license and fee. It shall not 
be lawful for any person, firm or corporation in the state of Montana to 
engage, or to advertise or to hold himself or itself out as engaged in the 
business of auditing or abstracting policies of life insurance or annuities, 
or of giving or affording any advice, counsel or opinion with respect to 
the benefits promised under any policy of life insurance or annuity is- 
sued or proposed to be issued by any company authorized to transact the 

business of life insurance in this state, or the terms, value, effect, advan- 
tages or disadvantages thereof, or, directly or indirectly, to take or re- 
ceive any commission or other compensation or reward in money, or oth- 
erwise, or directly or indirectly, to obtain or acquire any benefit or ad- 
vantage in consideration of, return for, or as a result of, the auditing or 
abstracting of a policy of life insurance or annuity, or policies of life 
insurance or annuities, or the giving or affording of advice, counsel or 
Opinion with respect thereto, or with respect to the plan of insurance of 
any such company, until a license shall have been issued to him or it by 
the commissioner of insurance issuing to him or it so to act. Such licenses 
may be issued by the commissioner for the period of one year and shall 
be renewed annually. The fee for each such license issued or renewed 
shall be ten dollars, provided, however, that the provisions of this act 
shall not apply to attorneys or certified public accountants, furnishing 
advice or information to their clients in the regular and ordinary course 
of their business. 


History: En. Sec. 1, Ch. 208, L. 1921; re-en. Sec. 170, R. C. M. 1921. 


171. Application for license—contents. No license shall be granted 
under this act until the person, or if it be a firm or corporation, then the 
person or persons representing such firm or corporation, applying there- 
for, shall have filed with the commissioner of insurance an application 
duly signed and verified by him or them, which application shall be in 
the following form, to-wit: 

To the commissioner of insurance of the state of Montana: 

I hereby make application for a license to audit and abstract policies 
of life insurance and annuities and to give counsel and advice with re- 
spect to such policies of life insurance and annuities, and the plans of in- 
surance of corporations authorized to transact the business of life msur- 
ance in the state of Montana, and make the following statement on oath: 

First, I will not violate any of the insurance laws of this state during 
the term of the license applied for if issued; 

Second, I will not receive any applicants for insurance or misrepre- 
sent any of the terms or conditions of any policy of hfe insurance or 
annuity, or the financial responsibility or business practices of any life 
insurance company authorized to transact business in this state; 

Third, I will not upon the basis of any incomplete comparison or mis- 
representation, advise or persuade, or attempt to persuade any person to 
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drop or discontinue any insurance that he may have with any company 
or association during the term of such insurance for the purpose of tak- 
ing insurance in any like company or association, or otherwise. 


The commissioner of insurance shall have authority to address any 
additional inquiries to any such applicant, and the entire application shall 
be sworn to and signed by the applicant. 


History: En. Sec. 2, Ch. 208, L. 1921; re-en. Sec. 171, R. C. M. 1921. 


172. Granting and revocation of licenses. The commissioner of in- 
surance shall have the power after a hearing to refuse to grant any 
license requested under the provisions of this act, should he be satisfied 
the person, firm or corporation applying therefor is not a proper or fit 
person, firm or corporation to be permitted to engage in such business 
within this state. The commissioner of insurance shall have power to 
revoke for cause shown and upon hearing given to all parties concerned, 
any license issued by him under the provisions of this act; provided, that 
any action taken by the commissioner of insurance under the provisions 
of this section shall be subject to review by any court of competent juris- 
diction. The commissioner of insurance may at any time require such ad- 
diticnal information from such person, firm or corporation, which, in his 
judgment, may be deemed necessary to enforce the provisions of this act. 


History: En. Sec. 3, Ch. 208, L. 1921; re-en. Sec. 172, R. C. M. 1921. 


173. Penalty for violation of act—revocation of license. Any person 
violating any of the provisions of this act shall, upon conviction thereof, 
be punished by a fine of not more than five hundred dollars, or by im- 
prisonment in the county jail for not more than ninety days, or both 
such fine and imprisonment in the discretion of the court, and upon the 
conviction of any person, firm or corporation licensed under this act, of 
any violation of the provisions thereof, the commissioner of insurance 
shall revoke the authority of such person, firm or corporation to act un- 
der such license within the state of Montana for a period of not less than 
one year. 


History: En. Sec. 4, Ch. 208, L. 1921; re-en. Sec. 173, R. C. M. 1921. 


173.1. Policies of insurance to be approved by commissioner. No 
policy of life or endowment insurance or any policy of insurance against 
loss or damage from sickness or the belated injury or death of the in- 
sured by accident shall be issued or delivered in this state until a copy 
of the form thereof has been filed at least thirty (30) days with the com- 
missioner of insurance, unless before the expiration of said thirty (30) 
days the commissioner of insurance shall approve the same in writing; 
if disapproved, the commissioner shall notify the company in writing, 
that, in his opinion, the form of said policy does not comply with the re- 
quirements of the laws of this state, specifying the reasons for his opin- 
ion; provided, that upon the petition of the company the opinion of the 
commissioner shall be subject to review by any court of competent juris- 
diction. 

History: En. Sec. 1, Ch. 83, L. 1931. 
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CHAPTER 19 
STATE INSURANCE 


Section 173.2. State insurance—losses insured against. 

173.3. | Auditor to keep records of insured property and make rules and 
regulations. 

173.4. Valuations for insurance—how ae! 

173.5. Time for making valuations—new buildings—manner and form of 
making valuations. 

173.6. Premium payments—policy numbers. 

173.7. . Payments into fire marshal’s fund. 

173.8. Payments into fireman’s disability funds. 

173.9. Premiums not to be assessed when fund exceeds million dollars. 

173.10. Reinsurance authorized. 

173.11. Notice of premiums due—payment. 

173.12. State insurance fund—disbursements—investments. 

173.13. Losses—reports—determination—appraisal and adjustment. 

173.14. Allowance and payment of loss—expenses of adjustment, how paid. 

173.15. Amount stated in policy to be true value of property, when—fraud 
as defense. 

173.16. Investigation of fires and losses—inspection of property prior to 
insuring—fire marshal to report non-insurable buildings. 

173.17. Unlawful to insure public property under other than state insurance— 
partial insurance, payment of loss on. 

173.18. Effective date of act—renewed or extended existing policies can- 
celled, when. 

173.19. Additional compensation not allowed officers under act. 

173.20. Penalty for violations—failure to file report. 


173.2 State insurance—losses insured against. That all public build- 
ings of this state and of each and every political subdivision thereof, and 
the contents of all such buildings, except as hereinafter provided, shall 
be insured by the state against all direct loss by fire, lightning, tornado, 
windstorm, cyclone, hail, explosion, flood and water damage, under the 
provisions of this act, which said insurance shall be provided for, de- 
termined and paid for as provided by this act. Provided, however, that 
officers and authorities having charge of buildings and contents above 
described may insure against genus and/or other perils not above 
enumerated in this section. 


History: En. Sec. 1, Ch. 179, L. 1935. court, is uncertain. For this reason, it 
was thought best to include it in the code. 


NOTE.—Ch. 179, L. 1935, the state in- Constitutionality 
surance law (secs. 173.2-173.20), has been Statute requiring insurance by state of 
placed in the code although petitions public property held unconstitutional as 
were submitted by electors throughout the regards cities and towns because an un- 
state to have this law suspended and re- lawful intereference with municipal func- 


ferred to the people. Certain counter- tion and an attempt to take municipal 
petitions were also filed with the secre- property without due process of law. 
tary of state. The status of this law, not State v. Holmes, 100 M —————_—-, 47 P 


having been determined by the supreme 2d 624. 


173.3. Auditor to keep records of insured property and make rules and 
regulations. That the state auditor and ex-officio commissioner of insur- 
ance shall keep a book properly indexed wherein he shall record the valua- 
tion of all property insured under this act, and he shall have prepared such 
blank forms for the reports of valuation and relative hazard of all such 
property, for losses sustained, and for all other purposes necessary, proper 
and incidental to the effective operation and enforcement of this act, and 
furnish such blank forms to all officers respectively, having charge of all 
public property insured under this act. He shall make such rules and regu- 
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lations as he may from time to time find practicable, necessary and benefi- 
cial for the conduct of the business of this department of insurance, not 
inconsistent with the provisions of this act. 

History: En. Sec. 2, Ch. 179, L. 1935. 


173.4. Valuations for insurance—how made. That the valuation of all 
school houses and the contents thereof, of all school districts, shall be made 
by the board of trustees of such school districts. That the valuation of all 
county high school buildings and the contents thereof shall be made by the 
county high school boards having charge thereof. That the valuation of all 
public buildings owned by the counties of this state (excepting county high 
schools) and the contents thereof, shall be determined by the board of 
county commissioners of the county wherein the property is situated. That 
the valuation of all public buildings including public libraries owned by all 
cities and incorporated towns in the state, and the contents of such build- 
ings, shall be determined by the mayor and the aldermen of the city or town 
wherein said property is situated. That the valuation of all public buildings 
owned by the state, subject to this act, and also all other public buildings 
in the state not enumerated in this act, together with the contents of all 
such buildings, shall be determined by the state board of examiners. 

That the valuations provided for in this act, shall not include the value 
of building sites, but shall be the fair and reasonable value of such public 
buildings and the contents thereof. 

History: En. Sec. 3, Ch. 179, L. 1935. 


173.5. Time for making valuations—new buildings—manner and form 
of making valuations. That the valuations required by this act shall be 
made by said officers, respectively, before any existing insurance policy ex- 
pires, and at least once every three (3) years thereafter; and in case of the 
erection of new buildings after this act becomes operative, the proper 
officer or officers must within ten (10) days after the completion of such 
new building make the valuation thereof and the valuation of the contents 
as and when installed. All valuations required under this act shall be made 
under oath on the forms and in the manner to be prescribed by the state 
auditor and ex-officio commissioner of insurance, and duly acknowledged 
and forwarded to him. Such valuation so made shall be the fair and reas- 
onable value of all public property insured for the purposes of insurance 
under this act. 

History: En. Sec. 4, Ch. 179, L. 1935. 


173.6. Premium payments—policy numbers. There shall be paid into 
the state treasury by the respective boards and officers having charge of 
the property insured under this act, out of the funds from which insurance 
premiums have heretofore been paid, at the time such property is listed for 
insurance, as hereinafter provided, or within thirty (30) days thereafter, 
the amount of the premium for three years’ insurance at the prevailing 
and commonly accepted insurance rate, as determined by the state auditor 
and ex-officio commissioner of insurance which said rate may be adjusted 
by the state auditor and ex-officio commissioner of insurance upon report 
of the fire marshal of any change in perils and exposures or error in classi- 
fication. Insurance shall be written for three years. Upon special request 
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to the board of examiners they may at their option budget the payment over 
a three vear period. Cancellation for reasonable cause or upon advice of the 
fire marshal shall be allowed and adjusted pro rata. The final and total 
amount of insurance on any single item shall in due time be adjusted to the 
valuation as fixed by this act. All policies under this act shall be numbered 
serially. 

History: En. Sec. 5, Ch. 179, L. 1935. 


173.7. Payments into fire marshal’s fund. On the first business day of 
each month the state auditor and ex-officio commissioner of insurance and 
the state treasurer shall pay from the insurance fund into the fire marshal’s 
fund one per cent (1%) of the receipts for the preceding month. 

History: En. Sec. 6, Ch. 179, L. 1935. 


173.8. Payments to fireman’s disabality funds. At the end of each 
fiscal year the state auditor and ex-officio commissioner of insurance shall 
issue and deliver to the treasurer of every city and town having a fireman’s 
disability fund, as created by section 5117, and for the benefit of said fund, 
his warrant, drawn on said insurance fund created by this act, for an 
amount to be computed as follows: three per cent (3%) of the total moneys 
collected from all state insurance of public buildings in all cities and towns 
in the state of Montana having a fireman’s disability fund, shall be divided 
between the respective fireman’s disability funds of the several cities and 
towns in accordance with the same method of division now provided by 
sections 5127 and 5127.1. 

History: En. Sec. 7, Ch. 179, L. 1935. 


173.9. Premiums not to be assessed when fund exceeds million dollars. 
When the fund is found to exceed one million dollars ($1,000,000.00), then 
no more premiums shall be assessed until it becomes depleted to less than 
seven hundred thousand dollars ($700,000.00) ; whereupon assessment pre- 
miums, beginning after the last numbered policy paid, shall be levied in 
serial order until the fund again exceeds one million dollars ($1,000,C90.00). 

History: En. Sec. 8, Ch. 179, L. 1935. 


173.10. Reinsurance authorized. The state board of examiners must 
reinsure or purchase excess insurance in a reliable insurance company or 
companies such portion of their insurance lability as is commensurated 
with the principles of safe underwriting, and shall preseribe such rules and 
regulations as may be necessary in placing and handling this reinsurance 
and/or excess insurance. The cost of the reinsurance is to be paid out of 
the state insurance fund. 

History: En Sec. 9, Ch. 179, L. 1935. 


173.11. Notice of premiums due—payment. Notice of premiums due 
shall be mailed or delivered to the proper officer, officers or boards in 
charge of such property, who shall pay the same as herein provided to the 
state treasurer within thirty (80) days from the date of such levy and all 
assessment premiums levied thereafter to maintain said insurance fund 
shall be on the basis of three years’ premium for insurance purposes as 
hereinbefore described, such assessment premiums to be levied only when 
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needed to replenish and maintain such insurance fund and to be paid as 
hereinbefore provided. 
History: En. Sec. 10, Ch. 179, L. 1935. 


173.12. State insurance fund—disbursements—investment. That the 
state treasurer shall receive all moneys paid to him under this act and place 
same to the credit of a fund known as the state insurance fund, and shall 
pay same out on warrants drawn on such fund by the state auditor and ex- 
officio commissioner of insurance. The said state insurance fund shall be 
invested and administered as a part of the Montana trust and legacy fund 
under the provisions of sections 5668.19 to 5668.34, inclusive. All interest 
and earnings obtained by the state treasurer from such moneys shall be 
eredited to the state insurance fund. 

History: En. Sec. 11, Ch. 179, L. 1935. 


173.13. Losses — reports — determination — appraisal and adjustment. 
That all losses to public buildings and the contents thereof, Insured ander 
this act against losses by fire, lightning, tornado, windstorm, cyclone, hail, 
explosion, flood and water damage, shall be reported by the respective 
officer, officers or boards in charge of such property to the state auditor 
and ex-officio commissioner of insurance and the members of the hoard 
or officer or officers in charge of said property shall make a sworn state- 
ment of the losses sustained, the cause thereof, and such other information as 
the state auditor and ex-officio commissioner of insurance may direct. In 
case of loss the same may be determined by agreement by the state auditor 
and ex-officio commissioner of insurance and said board, officer or officers; 
but in case they do not agree, the governor shall name two county assessors, 
neither of whom shall be from the county where the loss is incurred and 
they, together with the state fire marshal or a special deputy fire marshal, 
shall appraise and determine the loss sustained. The traveling expenses of 

such appraisers shall be paid out of the state insurance fund. 
| History: En. Sec. 12, Ch. 179, L. 1935. 


173.14. Allowance and payment of loss—expenses of adjustment, how 
paid. When a loss has been sustained and the amount thereof adjusted, the 
state auditor and ex-officio commissioner of insurance shall allow saine by 
an order made on the books of his office and shall issue a warrant in pay- 
ment thereof on the state insurance fund, in favor of the proper officer, 
officers, or board in charge of the property destroyed. The state auditor 
and ex-officio commissioner of insurance shall also issue warrants on the 
state insurance fund for the payment of expenses authorized under this 
act for the adjustment of losses. 

History: En. Sec. 13, Ch. 179, L. 1935. 


173.15. Amount stated in policy to be true value of property, when— 
fraud as defense. Whenever any policy of insurance shall be written under 
this act to Insure any improvements upon real property in this state against 
loss as herein provided and the property insured shall be wholly destroyed, 
without criminal fault on the part of the insured or its assigns, the amount 
of insurance written in such policy shall be taken conclusively to be the 
true value of the property insured, and the true amount of loss and measure 
of damages, and the payment of money as a premium for insurance shall 
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be prima facie evidence that the party paying such insurance is the owner 
of the property insured: Provided, that the state auditor and ex-officio 
commissioner of insurance may set up fraud in obtaining the policy as a 
defense to a suit thereon. 

History: En. Sec. 14, Ch. 179, L. 1935. 


173.16. Investigation of fires and losses—inspection of property prior to 
insuring—fire marshal to report non-insurable buildings. The state fire 
marshal shall investigate the cause, origin and circumstances of each fire 
occurring to public property, and shall determine whether the fire or other 
loss to publie property insured under this act was the result of care‘essness 
or design, and for such purposes shall have all the powers and perform all 
the duties as provided by law for the office of state fire marshal. sefore 
any insurance shall be written under this act, the fire marshal shall inspect 
all buildings subject to the terms of this act and shall report all unneces- 
sary and avoidable fire hazards, and such hazards shall be corrected and 
eliminated by the responsible board of officers and a sworn report of such 
action filed with the state auditor and ex-officio commissioner of insurance 
before the state insurance upon the property becomes of force and effect. 
He shall also report all buildings not properly insurable by reason of low 
value, extreme hazard or abandonment for more than four (4) months, or 
because the inspection thereof is unduly expensive by reason of extreme 
isolation. The state auditor and ex-officio commissioner of insurance may 
on such report exclude such buildings from the provisions of insurance and 
shall collect no fees therefor. 

History: En. Sec. 15, Ch. 179, L. 1935. 


173.17. Unlawful to insure public property under other than state in- 
surance—partial insurance, payment of loss on. That it shall be unlawful 
for any public officer mentioned in this act and having charge of any public 
building or other public property to cause same or its contents to be insured 
in any other manner than that provided for in this act, and upon expiration 
of insurance now in foree, all such property shall be listed and become sub- 
ject to the provisions of this act; and in case of loss where there shall be 
partial insurance on said property, the state auditor and ex-officio commis- 
sioner of insurance shall pay the state’s share of the loss out of the state 
insurance fund after same shall have been duly appraised, adjusted and 
allowed. 

History: En. Sec. 16, Ch. 179, L. 1935. 


173.18. Effective date of act—renewed or extended existing policies 
cancelled, when. This act shall become operative on the first day of June, 
1935. The renewal on altered terms or the extension of any existing polli- 
cies three months prior to the time that this act becomes onerative, with- 
out the approval of the state auditor and ex-officio commissioner of in- 
surance shall be prima facie evidence of an intention to violate the law 
and such policy shall be cancelled out pro rata and state insurance shall 
be written for the proper amount. 

History: En. Sec. 17, Ch. 179, L. 1935. 


173.19. Additional compensation not allowed officers under act. It 
shall be the duty of all public officers to perform the duties relative to 
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insurance under this act without other compensation than that allowed 
by law. 
History: En. Sec. 18, Ch. 179, L. 1935. 


173.20. Penalty for violations—failure to file report. Any person who 
violates the provisions of this act shall be deemed guilty of a misdenieanor, 
and upon conviction thereof shall be required to pay a fine of not more 
than three hundred dollars ($300.00) or by being imprisoned for not more 
than six (6) months, or by both such fine and imprisonment. The failure 
to file a report as required by this act shall be prima facie evidence of 
violation of this act. 

History: En. Sec. 19, Ch. 179, L. 1935. 


CHAPTER 20 
THE STATE TREASURER 
Section 174. General duties. 

175. Duty of state treasurer to distribute forest reserve money. 
176. Apportionment of forest reserve funds among counties. 
Lite Per cent allotted to general fund and common school fund. 
178. Correction of errors in apportionment. 
Tia. General fund. 
180. Registry and interest on state warrants. 


181. Act not to apply to land grant warrants. 

182. State depository board—funds in the hands of the state treasurer. 

182.1. Investment of state cash in registered warrants of state may be 
directed by depository board—records—interest. 

183. Posting list of warrants. 

184. Books to be kept open. 

185. Appointment and salary of stenographer. 

186. Access to office. 

187.1. Separate account of funds to be kept—report to governor. 

187.2. Advertising for bids for publishing reports. 

187.3. Contract for publishing report. 


188. Bond of state treasurer. 

189. Quarterly report of depositories. 

190. Temporary suspension of treasurer. 

aking Appointment in place of suspended treasurer. 


191.1. State treasurer to be custodian of moneys received under Taylor 
grazing act. 
191.2. Apportionment of money to counties. 


192. State treasurer as treasurer of state agencies—deposit of moneys. 

193. State moneys, how expended by treasurer. 

194. Appropriations for support of state institutions—revolving appro- 
priations. 

195. Contingent revolving accounts—when established. 

196. State institutions may retain certain moneys, when. 

197. Violation of act misdemeanor. 


197.1. Sale of property in escheated estates—disposal of proceeds. 
198.1. Controlling fund accounts. 

198.2. Recording required in various funds. 

198.3. Funds included in state trust and agency funds account. 

198.4. Funds included in federal trust and agency funds account. 
198.5. Funds included in federal land grant permanent funds account. 
198.6. Funds included in federal land grant income fund. 

198.7. Funds included in interest bearing invested funds account. 
198.8. New funds, how placed. 


174. General duties. It is the duty of the state treasurer: 

1. To receive and keep all moneys belonging to the state, and not re- 
quired to be received and kept by some other person. 

2. To file and keep the certificates of the state auditor delivered to him 
when moneys are paid into the treasury. 
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3. To deliver to each person paying money into the treasury and to 
the state auditor a duplicate receipt showing the amount, the sources from 
which the money accrued, and the funds into which it is paid, which 
receipts must be numbered in order, beginning with number one at the 
commencement of each fiscal year. 

4. To pay warrants drawn by the state auditor out of the funds upon 
and in the order in which they are drawn. | 

). Upon payment of any warrant, to take upon the back thereof the 
receipt of the person to whom it is paid, and file and preserve the same. 

6. To keep an account of all moneys received and disbursed. 

7. To keep separate accounts of the different funds. 

8. To report to the state auditor, on the last day of each month, the 
amount disbursed for the redemption of bonds and in payment of war- 
rants during the month; which report must show the date and number of 
such bonds and warrants, the funds out of which they were paid, and the 
balance of cash on hand in the treasury to the credit of each fund. 

9. At the request of either house of the legislative assembly, or of 
any committee thereof, to give information in writing as to the condition 
of the treasury, or upon any subject relating to the duties of his office. 

10. To report to the governor at the time prescribed in section 519 
of this code the exact balance in the treasury to the credit of the state, 
with a summary of the receipts and payments of the treasury during the 
two preceding fiscal years; and to make a semi-annual report to the gov- 
ernor aS provided in section 522 of this code. 

11. To authenticate with his official seal all writings and papers issued 
from his office. 

12. To discharge such other duties as may be imposed upon him by 


law. 


History: En. Sec. 440, Pol. C. 1895; re-en. Sec. 179, Rev. C. 1907; re-en. Sec. 174, 
R. C. M. 1921. Cal. Pol. C. Sec. 452. 


175. Duty of state treasurer to distribute forest reserve money. The 
state treasurer, for the purpose of carrying out the provisions of an act 
of congress of May 23, 1908, 85 United States statutes at large, p. 260, 
and all acts subsequent thereto, shall divide and distribute all forest re- 
serve moneys received by the state of Montana thereunder, to and among 
the several counties entitled thereto, and pay the same to the several county 
treasurers of such counties within thirty days after receiving same, as 
directed by the state auditor. 

History: En. Sec. 1, Ch. 26, L. 1915; re-en. Sec. 175, R. C. M. 1921. 


176. Apportionment of forest reserve funds among counties. The state 
auditor shall apportion said forest reserve funds between the several coun- 
ties as follows, to-wit: 

All funds received from each forest reserve shall be apportioned be- 
tween the counties in which such forest reserve is situated in proportion 
to the acreage of such forest reserve in each county, and the state treasurer 
shall pay the several amounts so apportioned to the respective counties. 

History: En. Sec. 2, Ch. 26, L. 1915; re-en. Sec. 176, R. C. M. 1921. 
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177. Per cent allotted to general fund and common school fund. The 
forest reserve funds so apportioned to each county shall be apportioned by 
the county treasurer in each county between the several funds as follows: 


To the general road fund, sixty-six and two-thirds per cent of the total 
amount received. To the common school fund thirty-three and one-third 
per cent of the total sum received. Provided, that in counties wherein spe- 
cial road districts have been created according to law the board of county 
commissioners shall distribute a proportionate share of the 66 2/3 -per cent 
of the total amount received for the general road fund, to such special 
road district or districts within the county based upon the percentage that 
the total area of such road district bears to the total area of the entire 
county. 


History: En. Sec. 3, Ch. 26, L. 1915; re-en. Sec. 177, R. C. M. 1921; amd. Sec. 1, 
Ch. 66, L. 1931. 


178. Correction of errors in apportionment. In the event of any error 
or errors heretofore or hereafter made in the apportionment or distribu- 
tion of said forest reserve funds, such error or errors shall be corrected 
by the state auditor and state treasurer, equalizing future payments to the 
several counties so that the total proportionate sum received by each 
county shall be as fixed in section 2 of this act (176). 


History: En. Sec. 4, Ch. 26, L. 1915; re-en. Sec. 178, R. C. M. 1921. 


179. General fund. The general fund consists of moneys received 
into the treasury and not specially appropriated to any other fund. 


History: En. Sec. 441, Pol. C. 1895; re-en. Sec. 180, Rev. C. 1907; re-en. Sec. 179, 
R. C. M. 1921. Cal. Pol. C. Sec. 454. 


180. Registry and interest on state warrants. It is the duty of the 
state treasurer on the presentation of state warrants, regularly issued, to 
pay the same out of any funds available for such payments, and in the 
event there are no funds available for such payment, he must register 
each warrant in a book or register to be kept for the purpose, entering 
the date of issue, date of registration, name in whose favor warrant is 
drawn, the number and amount thereof, and he shall endorse on each 
warrant so registered, on its face, ‘‘Presented for payment and not paid 
for want of funds and registered in this office this.............. a Vi0 Lone ee a 
inserting the date of registration, and he shall affix his signature as such 
treasurer thereto; and all warrants so registered and endorsed on and 
after March first, 1927, shall bear interest at the rate of four per cent per 
annum until called for payment, after date of which eall interest shall 
cease; and all warrants shall be redeemed and paid in the order of their 
registration and in the manner set forth in section 183 of this code. 

History: En. Sec. 1, p. 98, L. 1899; re- References 


en. Sec. 181, Rev. C. 1907; amd. Sec. 1, State v. State Board of Examiners, 59 
Ch. 260, L. 1921; amd. Sec. 1, Ch. 6, Ex. M 557, 567, 197 P 988; referred to as 
L. 1921; re-en. Sec. 180, R. C. M. 1921; gece. 181, R. CO. M. 1907, State v. State 
amd. Sec. 1, Ch. 159, L. 1923; amd. Sec. 1, Board of Examiners, 74 M 1, 19, 238 P 
Ch. 111, GL. 1925; amd.°:Sec. 1, Ch..2, U.  si¢ 

1927. 


181. Act not to apply to land grant warrants. Nothing herein con- 
tained shall be construed to apply to any warrants issued on account of 
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any land grant fund, or by virtue of any special act authorizing the issuance 
thereof. . 

History: En. Sec. 2, p. 99, L. 1899; re-en. Sec. 182, Rev. C. 1907; re-en. Sec. 181, 
R. C. M. 1921. 

182. State depository board—funds in the hands of the state treasurer. 
It shall be the duty of the state treasurer to deposit public moneys in his 
possession and under his control in solvent banks located in the state of 
Montana, except as otherwise provided by law, subject to national super- 
vision or state examination, as designated by the state depository board, 
and no other. The state depository board may require the payment of 
quarter annual interest on daily balances of collected funds at a rate to be 
agreed upon between the depository banks and said state depository board, 
which rate shall be fixed semi-annually: the first rate fixing date to be 
not later than thirty (30) days after the final passage and approval of 
this act; thereafter, the interest rate shall be fixed semi-annually during 
the months of July and January of each year. No deposits in excess of 
the amount guaranteed or insured according to law shall be made of state 
funds by said depository board, or by the state treasurer under the direc- 
tion of said board, unless such bank shall first have delivered to the state 
treasurer or trustee with some solvent bank as hereinafter provided, as 
security therefor, cashier’s check or checks issued by the Federal Reserve 
Bank, bonds of the United States Government and its dependents, bonds 
cuaranteed by the United States Government or its dependents, bonds of 
the Federal Land Banks, bonds and warrants of the state of Montana, 
bonds and warrants of any county of the state of Montana, and bonds of 
any city, town, or school district of the state of Montana, which are a 
general obligation of such county, city, town or school district, or bonds 
of some good solvent surety company authorized to do business in the 
state of Montana, in at least the amount of such deposits in excess of the 
amount guaranteed or insured according to law, which bonds or security 
shall be first approved by the state depository board; provided, that the 
state depository board may require security in a greater amount than that 
above named; provided, that when negotiable securities are furnished, such 
securities may be placed in trust and the trustees’ receipt may be accepted 
in lieu of the actual securities when such receipt is in favor of the state 
treasurer, his successors in office, and the state of Montana, and the*form 
of receipt and the trustees have been approved by the state examiner. 
No deposit of said funds shall be made or permitted to remain in any bank 
unless such bank shall have first been designated as a depository by said 
depository board, nor until the security for the deposit in excess of the 
amount of such deposit guaranteed or insured according to law shall have 
first been deposited with the state treasurer, or placed with a trustee, 
as herein provided, and has been approved by the state depository board. 
All interest paid and collected on deposits shall be by the state treasurer 
credited to the general fund of the state. The state depository board shall 
have the power of directing the withdrawal by the state treasurer of all 
moneys from any bank for any reason. When moneys shall have been 
deposited, under the direction of said depository board and in accordance 
with the law, the treasurer shall not be liable for loss on account of any 
such deposit occurring through damage by the elements, or for any other 
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cause or reason occasioned through means other than his own neglect, 
fraud, or dishonorable conduct. It shall be the duty of the state treasurer 
to deposit funds in such banks, and in such amounts as may be designated 
by the state depository board, and to withdraw such deposits when in- 
structed so to do by the said board. But said state treasurer shall have 
the authority, either with or without the direction of said state depository 
board, to withdraw all of such deposits, or any part thereof, from time 
to time, to pay and discharge the legal obligations of the state, duly pre- 
sented to him in accordance with the law, except as above. Nothing here- 
in shall be construed as limiting or impairing the right of the state board 
of land commissioners to invest public moneys in bonds or other securities 
as otherwise provided by law. 


History: Ap. p. 183, Rev. C. 1907; en. to make report of their condition to the 


Sec. 1, Ch. 129, L. 1909; re-en. Sec. 182, 
R. C. M. 1921; amd. Sec. 1, Ch. 85, L. 1923; 
amd. Sec. 1, Ch. 180, L. 1929; amd. Sec. 1, 
Ch. 62, L. 1935. 


Insolvent Banks 


Held, that section 182, R. C. M. 1921, the 
state depository law, and sections 6071 


superintendent of banks and the latter 
conferring upon him visitorial powers with 
the right to examine their books, do not 
expressly or by implication waive the 
state’s preference right over unsecured 
ereditors of an insolvent bank to pay- 
ment of its deposits. State ex rel. Rankin » 
v. Madison State Bank, 68 M 342, 347, 
218 P 652. 


and 6083, the former requiring state banks 


182.1. Investment of state cash in registered warrants of state may be 
directed by depository board—records—interest. The state depository 
board may in its discretion, by a resolution duly adopted and entered upon 
the minutes of said board, authorize and direct the state treasurer to invest 
any surplus cash in his office, in an amount of not more than twenty-five 
per cent (25%) of the total cash balance on hand at the close of the pre- 
ceding month, in registered warrants of the state of Montana. All warrants 
so purchased shall be entered in an investment register which shall be 
a solid bound book with numbered pages, and shall show the number of 
the warrant, the fund on which drawn, the date of registration, the date 
purchased, the date redeemed or sold, the face amount of the warrant, the 
amount of interest accrued at the time of sale or redemption and the total 
amount of such warrant and interest. At the time of the purchase, sale 
or redemption of any warrant or warrants under the provisions of this 
act, the treasurer shall file with the depository board and also with the 
state examiner, a detailed list of the warrants so purchased, sold or re- 
deemed. together with the interest thereon, and all interest received as a 
result of such investment, shall be credited to the general fund of the state 
of Montana. 

History: En. Sec. 1, Ch. 64, L. 1935. 


183. Posting list of warrants. The state treasurer must quarterly post 
upon the door of his office a list of all warrants that he may have funds 
in the treasury to redeem or pay, the payment of which has not been de- 
manded during the last quarter. 


History: En. Sec. 444, Pol. C. 1895; re- 
en. Sec. 184, Rev. C. 1907; re-en. Sec. 183, 
R. C. M. 1921. 


References 
State v. State Board of Examiners, 74 
ML 1, ose aoe. 


184. Books to be kept open. The treasurer must keep his books open 
at all times for the inspection of the governor, state examiner, board of 
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examiners, the members of the legislative assembly, and any committee 
appointed to examine them by either house thereof. 


History: En. Sec. 445, Pol. C. 1895; re-en. Sec. 185, Rev. C. 1907; re-en. Sec. 184, 
R. C. M. 1921. 


185. Appointment and salary of stenographer. The state treasurer is 
hereby authorized and empowered to appoint a stenographer, at a salary 
of twelve hundred dollars per year, payable monthly. 

History: En. Sec. 1, Ch. 5, L. 1909; re-en. Sec. 185, R. C. M. 1921. 


186. Access to offices. The state treasurer shall have full access to 
all offices of the state for inspection of such books, papers, and accounts 
thereof as concern his duties. j 


History: En. Sec. 447, Pol. C. 1895; re-en. Sec. 187, Rev. C. 1907; re-en. Sec. 186, 
R. C. M. 1921. 


187. Repealed—Chapter 6, laws of 1925. 


187.1. Separate account of funds to be kept—report to governor. The 
state treasurer must keep a separate account of each fund in his hands and 
must at the end of each quarter of the fiscal year report to the governor 
in writing, under oath, the amount of all moneys in his hands to the credit 
of each such fund, and the place or places where the same is kept or de- 
posited, and the number and amount of every warrant paid or redeemed 
by him during the quarter. The separate accounts shall not be published 
in detail, but the treasurer shall prepare a balance sheet showing a sum- 
mary of the separate accounts, which balance sheet shall be transmitted to 
the governor for verification and publication. The governor must verify 
the report and cause the same, as summarized, to be immediately published 
once aS news matter in the newspaper printed and circulated at the seat 
of government of the state of Montana, which is the lowest bidder for such 
printing, as required by law. In publishing the amount of every warrant 
paid as herein provided, it shall not be considered to also require the pub- 
lication of the original amount of the warrant and in addition the amount 
of interest thereon, but such publication shall only be the number and 
original amount of such warrant. 

History: En. Sec. 1, Ch. 6, L. 1925. 


187.2. Advertising for bids for publishing reports. Immediately upon 
the taking effect of this act, and for such length of time thereafter as the 
constitution of the state of Montana shall continue to require the publica- 
tion of the reports hereinafter referred to, it shall be the duty of the state 
purchasing agent to advertise for bids for the publication of such quarterly 
reports. Such advertisement for bids shall be made at least once a year. 

History: En. Sec. 2, Ch. 6, L. 1925. 


187.3. Contract for publishing report. The contract for the publica- 
tion of said report shall be let by the state purchasing agent, subject to 
the approval of the state board of examiners, to the lowest responsible 
bidder and shall be for a period of not longer than one year, and it shall 
not be let for a price totaling an excess of two thousand dollars ($2,000.00) 
for a period of one year. 

History: En. Sec. 3, Ch. 6, L. 1925. 
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188. Bond of state treasurer. The state treasurer must execute an 
official bond in the sum of two hundred thousand dollars, and may furnish 
as surety on said bond any surety company or companies which have com- 
plied with the laws of this state authorizing surety companies to do business 
herein, and in the event that he does furnish such surety on said bond the 
premium therefor shall be a proper charge against the state and paid as 
other expenses of his office. 


History: En. Sec. 2, Ch. 141, i. 1907; NOTE.—Bond is given as fixed by 
re-en. Sec. 189, Rev. C. 1907; re-en. Sec. chapter 229, laws of 1921. 
188, R. C. M. 1921. Cal. Pol. C. Sec. 459. 


189. Quarterly report of depositories. The president and cashier of 
every bank in which state funds are deposited shall, quarterly, make a full 
and complete verified statement of account showing the amount of money 
which has been on deposit with the bank which they represent during the 
quarter, and the amount of interest they have credited, allowed, or paid to 
the state treasurer on account of such deposit, and further, such affidavit 
shall contain a statement that no interest, consideration, or emolument, 
other than that prescribed by law, has been by such depository, or any of 
its officers, paid in to the state treasurer or to any other person as an in- 
ducement for the deposit or for continuing the same with such depository. 


History: En. Sec. 3, Ch. 141, L. 1907; re-en. Sec. 190, Rev. C. 1907; re-en. Sec. 189, 
R. C. M. 1921. 


190. Temporary suspension of treasurer. The state board of exam- 
iners, if, upon examination, find that the books of the state treasurer do 
not correspond with the amount of funds on hand, or do not show the 
actual condition of the funds, or if it appear to said board that any 
moneys belonging to the state have been embezzled, diverted, or in any 
manner taken from the treasury, without authority of law, or that the 
state treasurer has been guilty of negligence in keeping his books, or of 
taking care of the public moneys, must certify the fact to the governor, 
who, upon receipt of such certificate, must forthwith take possession of 
all books, moneys, papers, and other property belonging to the state which 
have come into the possession of such state treasurer, by virtue of his 
office or otherwise, and must temporarily suspend him from his office of 
state treasurer. 


History: En. Sec. 450, Pol. C. 1895; re-en. Sec. 191, Rev. C. 1907; re-en. Sec. 190, 
R. C. M. 1921. 


191. Appointment in place of suspended treasurer. The state board 
of examiners must thereupon procure the services of an expert to examine 
the books, papers, and all matters connected with the office of the state 
treasurer so suspended, and if it appears to said board on such examina- 
tion that such state treasurer has embezzled or converted to his own use 
the public moneys, or has been negligent in keeping his books, or in taking 
care of the public moneys, the governor, on the certificate of said board 
of ibat fact, must appoint another person to fill the place of such suspended 
state treasurer, and such person so appointed must execute an official 
bond and enter upon the office of state treasurer, as provided by law. 

The governor must report all his acts done under this and the next pre- 
ceding section to the next succeeding legislative assembly, and the state 
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treasurer so appointed holds his office until the suspended state treasurer 
is restored or his successor is elected and qualified. 


History: En. Sec. 451, Pol. C. 1895; re-en. Sec. 192, Rev. C. 1907; re-en. Sec. 191, 
R. C. M. 1921. 


191.1. State treasurer to be custodian of moneys received under Taylor 
grazing act. From and after the passage and approval of this act, the 
state treasurer shall be the custodian of all moneys that the treasurer of 
the United States may transfer to the state of Montana under the terms of 
section (10) of the Taylor grazing act approved June 28, 1934, (Public 
No. 482), which provides that the secretary of the United States treasury 
pay one-half of the moneys received from each grazing district each year 
to the state where collected, to be expended as the legislature may pre- 
seribe. 

History: En. Sec. 1, Ch. 146, L. 1935. 


i91.2. Apportionment of money to counties. It shall be the duty of 
the state treasurer to properly apportion and allocate these moneys to the 
county treasures who shall allocate and pay all such moneys as follows, 
fifty per cent (50% ) to the county general fund and fifty per cent (50%) 
to the common school fund of the county. 

History: En. Sec. 2, Ch. 146, L. 1935. 


192. State treasurer as treasurer of state agencies—deposits of moneys. 
The state treasurer is hereby designated the treasurer of each and every 
state board, commission, bureau, department and state institution, now 
existing or hereafter to be created or established. All departments of the 
state government located at the capitol shall deposit with the state treasur- 
er daily all moneys, credits, evidences of indebtedness and securities re- 
ceived, and the state treasurer shall give such departments credit on their 
suspense accounts, which the state treasurer is hereby directed to set up, 
and such deposits shall be subject to the final payment of all items, and 
the state treasurer is directed to charge back against such suspense ac- 
counts all items unpaid for any reason. 


All state boards, commissions, bureaus, departments and state institu- 
tions not located in the capitol shall deposit daily all moneys, credits, evi- 
dences of indebtedness and securities in banks located in the city or town 
in which such boards, commissions, bureaus, departments and state institu- 
tions are situated, provided there is a qualified bank in such city or town, 
to be designated by the state treasurer with the approval of the state 
depository board, or with the state treasurer. Such banks shall furnish 
indemnifying bonds or pledge securities in amounts sufficient to cover all 
such deposits at all times, and such deposits shall be made in the name of 
the state treasurer, and shall be subject to withdrawal at his option, and 
such deposits shall draw interest as other state moneys. Indemnifying 
bends and pledged securities shall be subject to the approval of the state 
depository board. 

On the fifteenth and the last day of each calendar month, every depart- 
ment, state board, commission, bureau, state institution, and every other 
employee or agent of the state of Montana shall make report and settle- 
ment with the state treasurer, and the state treasurer shall issue his official 
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receipts to all departments, state boards, commissions, bureaus, state insti- 
tutions and other employee or agent, reserving the right to hold in his pos- 
session such receipts subject to cancellation until all items covered in same 
shall have been finally paid; provided, however, that the provisions of this 
act shall not apply to the operation of the fans of the workmen’s com- 
pensation act, as prescribed in sections 2816 to 3033, inclusive, nor to state 
regulatory boards, nor to the provisions of section 195, rabane to revolving 
iunds. 


History: En. Sec. 1, Ch. 112, L. 1921; or in section 194 of the codes, relative 


re-en. Sec. 192, R. C. M. 1921; amd. Sec. 
1, *Che457, Te." 1931. 


Operation and Effect 


Held, that nothing contained in sec- 
tions 192 and 196, BK. C. M. 1921) as 


to the duties of the state treasurer and 
state boards, is out of harmony with 
chap. 94, laws of 1929 (power of state 
board of education to erect and operate 
dormitories). Barbour v. State Board of 
Education, 92 M 321, 328, 13 P 2d 225. 


amended by chapter 157, laws of 1931, 


193. State moneys, how expended by treasurer. No moneys received 
by the state treasurer shall be paid out by him except upon state warrant 
issued by the state auditor, and the state auditor shall not issue his warrant 
upon the state treasurer save by virtue of unexhausted appropriation - 
therefor made by the legislative assembly, and after the presentation to him 
of a claim duly approved by the state board of examiners, save and except 
for salaries and compensation of officers fixed by law; provided, however, 
that nothing in this act contained shall require an appropriation by the 
legislature for the administering of any specific trust funds administered 
by any state board, commission or department. 

History: En. Sec. 2, Ch. 112, L. 1921; re-en. Sec. 193, R. C. M. 1921. 


194. Appropriations for support state institutions—revolving appro- 
priations. For the support and endowment of each and every of the state 
institutions of the state of Montana now existing or hereafter to be created 
there is annually and perpetually appropriated respectively : 

1. The income from all permanent funds and endowments, and from all 
land grants as provided by law; 

2. All fees and earnings of each and every of such state institutions, 
from whatsoever source they may be derived; 

3. All such contributions as may be derived from public or private 
bounty. 

The entire income from all such permanent funds and endowments 
and from all land grants, and all contributions from public and private 
bounty, shall be kept by the state treasurer in specific fund accounts, so 
entitled as to indicate clearly their purposes and sources. All income from 
fees and earnings of each and every of such state institutions, from what- 
soever source they may be derived, other than as hereinbefore specified, 
shall be deposited by the state treasurer to the credit of the general fund, 
but the state auditor shall keep upon his books such separate accounts 
with each and every of such institutions as may be required by the state 
board of examiners, and shall exhibit in each of said accounts all receipts 
and payments into and from each of said accounts. Said accounts shall 
be entitled ‘‘Revolving Appropriations,’’ preceded by the name of the insti- 
tution to which they pertain, and with such other descriptive titles as may 
be necessary to designate them clearly and unmistakably. 
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History: En. Sec. 3, Ch, 112, L. 1921; 
re-en. Sec. 194, R. C. M. 1921. 


Operation and Effect 


Held, that nothing contained in sections 
192 and 196, R. C. M. 1921, as amended 
by chapter 157, laws of 1931, or in sec- 
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tion 194 of the codes, relative to the duties 
of the state treasurer and state boards, 
is out of harmony with chap. 94, laws of 
1929 (power of state board of education 
to erect and operate dormitories). Bar- 
bour v. State Board of Education, 92 M 
321, 328, 138 P 2d 225. 


195. Contingent revolving accounts—when established. The state 
board of examiners may in its discretion, by resolution duly adopted and 
entered upon the minutes of said board, authorize the establishment and 
maintenance at any and all of the state institutions, or in any of the 
departments, boards, or commissions, of Montana of contingent revolving 
accounts, transferring in trust to the business offices of said institutions 
such sums of money aS may appear necessary, to be used by said institu- 
tions for the payment of demands requiring immediate cash payment, under 
specific regulations to be established by said board of examiners. But each 
and every state institution granted a contingent revolving account shall 
report to the state board of examiners monthly all transactions involving 
such contingent revolving accounts, with proper vouchers for every pay- 
ment made therefrom. The state board of examiners may cancel such 
authorizations and recall such funds at pleasure. 

History: En. Sec. 4, Ch. 112, L. 1921; re-en. Sec. 195, R. C. M. 1921. 


196. State institutions may retain certain moneys, when. The state 
board of examiners may in its discretion, by resolution duly adopted and 
entered upon the minutes of said board, permit any state institution to 
retain in its possession, under such conditions as the board may prescribe, 
incomes from dormitories conducted by state institutions, and moneys de- 
posited in trust by students, members, inmates or other persons, which may 
be subject to refund to the depositors on demand or otherwise. The state 
board of examiners may cancel such permission and require the deposit of 
any or all such funds with the state treasurer at its pleasure; provided, 
however, that the state treasurer, with the consent of the state depository 
board, shall designate depositories for such funds and securities, and re- 
quire indemnifying bonds or pledged securities sufficient to adequately 
and properly secure the amounts deposited in said depositories. 


History: En. Sec. 5, Ch. 112, L. 1921; 194 of the codes, relative to the duties 
re-en. Sec. 196, R. C. M. 1921; amd. Sec. 2, of the state treasurer and state boards, is 
Ch.157,. I. 1931. out of harmony with chap. 94, laws of 
1929 (power of state board of education 
to erect and operate dormitories). Bar- 
bour v. State Board of Edueation, 92 M 
321, 328,13 P 2d 225. 


Operation and Effect 


Held, that nothing contained in sections 
192 and 196, R. C. M. 1921, as amended by 
chapter 157, laws of 1931, or in section 


197. Violation of act misdemeanor. <Any state officer or other em- 
ployee or agent of the state who violates any of the provisions of this act 
shall be deemed guilty of a misdemeanor, and upon conviction shall be 
fined in a sum not exceeding five hundred dollars for each and every 
offense. 

History: En. Sec. 6, Ch. 112, L. 1921; re-en. Sec. 197, R. C. M. 1921. 


197.1. Sale of property in escheated estates—disposal of proceeds. All 
stocks, bonds. securities, personal property, and effects now held or here- 
after received by the state treasurer, and which belong to certain estates. 
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that have escheated to the state of Montana, shall be disposéd of by the 
state treasurer at public auction at his office in the capitol. The state 
treasurer shal! cause notice of such auction to be published in one (1) 
newspaper published in the city of Helena in two (2) issues during the 
period of two (2) weeks prior to such auction sale, stating the time and 
place of sale, and giving a list of all such stocks, bonds, securities, per- 
sonal property and effects to be sold, reserving the right to reject any or 
all bids. The state treasurer shall credit the proceeds of such sale to the 
escheated estates fund, making proper accounting to the various estates 
of the amounts received. 
History: En. Sec. 1, Ch. 58, L. 1931. . 


198. Omitted. 


198.1. Controlling fund accounts. The state treasurer and state audi- 
tor are hereby directed to open and maintain upon their respective books 
of accounts, the following controlling fund accounts for the recording and 
reporting of all moneys coming into the custody of the state: General 
Fund; Bounty Fund; Fish and Game Fund; Livestock Commission Fund; 
Livestock Sanitary Board Fund; Educational Bond Interest and Sinking 
Fund; Veterans’ Welfare Bond Interest and Sinking Fund; Hail Insurance 
Fund; Escheated Estates Fund; Soldiers and Sailors Home Fund; Law 
Enforcement Fund; State Trust and Agency Funds; Federal Trust and 
Ageney Funds; Federal Land Grant Permanent Funds; Federal Land 
Grant Income Fund; Interest Bearing Investment Funds. 

History: En. Sec. 1, Ch. 110, L. 1923. 


198.2. Recording required in various funds. In the accounts above 
designated as General Fund; Bounty Fund, Fish and Game Fund; Live- 
stock Commission Fund, Livestock Sanitary Board Fund; Educational Bond 
Interest and Sinking Fund, Veterans’ Welfare Bond Interest and Sinking 
Fund, Hail Insurance Fund, Escheated Estates Fund, Soldiers and Sailors 
Home Fund and Law Enforcement Fund, shall be recorded all transactions 
in anywise affecting the receipt or disbursement of moneys now accounted 
for under the above titles by virtue of existing statutes without change 
from the present system. 

History: En. Sec. 2, Ch. 110, L. 1923. 


198.3. Funds included in state trust and agency funds account. The 
fund account above designated as the State Trust and Agency Funds Ac- 
eount shall be a general controlling account, recording all financial opera- 
tions in anywise affecting the funds now carried in the books of the state 
treasurer and the state auditor, known as the Anti Hog Cholera Serum Fund; 
Architectural Board Fund; Attorneys License Fund; Biological Survey 
Fund; Carey Land Act Board Fund; Carey Land Filing Fund; Certified 
Public Accountants Fund; Chiropractic Examining Board Fund; County 
Portion Inheritance Tax Fund; Depository Interest Fund; Dixon Endow- 
ment Fund; Educational Bond oan Series ‘“A”’; Badupational Bond Fund 
Series “B”; ‘Hdakanonal Bond Fund Series “C’’; epee License Fund; 
Fire Moachatts Fund; Gasoline License Tax Fund; Hail Insurance oh ete 
istration Fund; Highway Commission Fund; Industaiat Accident Board 
Fund; Irrigation Commission Fund; Law Library Fund; Livestock Emer- 
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gency Fund; Medical Board Fund; Motor Vehicle Administration Fund; 
Protested License Tax Fund; Real Estate License Fund; Stock Estray 
Fund; Teachers Certificate Fund; Teachers Permanent Fund; Teachers 
Retirement Fund; Veterans Welfare Commission Fund. 


History: En. Sec. 3, Ch. 110, L. 1923. 


198.4. Funds included in federal trust and agency funds account. The 
fund account above designated as the Federal Trust and Agency Funds 
shall be a general controlling account recording all financial operations in 
anywise affecting the funds now earried in the books of the state treasurer 
and the state auditor, known as the Agricultural College Adams Fund; 
Agricultural College Flax Fund; Agricultural College Hatch Fund; Agri- 
eultural College Morrill-Nelson Fund; Agricultural College Smith-Lever 
Fund: Board of Health Disease Control Fund; Board of Health Maternity 
Hygiene Fund; Forest Reserve Fund; Highway Trust Fund; Oil Royalties 
Fund; Soldiers Home Maintenance Fund; Vocational Education Fund; 
Vocational Rehabilitation Fund. 

History: En. Sec. 4, Ch. 110, L. 1923. 


& 


198.5. Funds included in federal land grant permanent funds account. 
The fund account above designated as the Federal Land Grant Permanent 
Funds Account, shall be a general controlling account recording all finan- 
cial operations in anywise affecting the funds now carried in the books 
of the state treasurer and the state auditor, known as the Agricultural 
College Morrill Act Fund; Agricultural College Permanent Fund; Common 
School Permanent Fund; Deaf and Blind School Permanent Fund; Normal 
School Permanent Fund; Reform School Permanent Fund; School of Mines 
Permanent Fund; Soldiers Home Permanent Fund; University Permanent 
Fund. . 

History: En. Sec. 5, Ch. 110, L. 1923. 


198.6. Funds included in federal land grant income fund. The fund 
account above designated as the Federal Land Grant Income Fund shall 
be a general controlling account recording all financial operations in any- 
wise affecting the funds now earried in the books of the state treasurer 
and the state auditor known as the Agricultural College Interest and In- 
come Fund; Capitol Building Interest and Sinking Fund; Common School 
Interest and {ncome Fund; Deaf and Blind School Interest and Income 
Fund; Normal School Interest and Income Fund; Reform School Interest 
and Income F'und; School of Mines Interest and Income Fund; University 
Interest and Income Fund. 

History: En. Sec. 6, Ch. 110, L. 1923. 


198.7. Funds included in interest bearing invested funds account. The 
fund account above designated as the Interest Bearing Invested Funds Ac- 
count shall be a general controlling account recording all financial opera- 
tions in anywise affecting the funds now carried in the books of the state 
treasurer and the state auditor known as the Agricultural College Perman- 
ent Fund; Agricultural College Morrill Fund; Common School Permanent 
Fund; Common School Income Fund; Deaf and Dumb School Permanent 
Fund; Normal School Permanent Fund; Reform School Permanent Fund; 
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School of Mines Permanent Fund; Soldiers Home Permanent Fund; Teach- 
ers Permanent Fund; University Permanent Fund. 
History: En. Sec. 7, Ch. 110, L. 1923. 


198.8. New funds, how placed. Any new funds hereafter to be created 
or accepted are hereby placed under their respective general headings, as 
above designated. 

History: En. Sec. 8, Ch. 110, L. 1923. 


CHAPTER 21 
THE ATTORNEY GENERAL 


Section 199. General duties. 
199.1. Commitment forms to be prescribed by attorney general. 
200. Salary of attorney general. 
201. Official bond. 
202. Assistant attorneys general—appointment and salary. 
203. Qualifications of assistants. 
204. Law clerks and stenographer—salary. 

§ 205. Additional stenographer—salary. 


206. Duty as to escheats. 


199. General duties. It is the duty of the attorney general: 

1. To attend the supreme court and prosecute or defend all causes to 
which the state, or any officer thereof, in his official capacity, is a party; 
and all causes to which any county may be a party, unless the interest 
of the county is adverse to the state, or some officer thereof acting in his 
official capacity. 

2. After judgment in any of the causes referred to in the preceeding 
subdivision, to direct the issuing of such process as may be necessary to 
carry the same into execution. 


3. To account for and pay over to the proper officer all moneys which 
may come into his possession belonging to the state or to any county. 


4. To keep a register of all cases in which he is required to appear, 
which must, during business hours, be open to the inspection of the public, 
and must show the county, district, and court in which the cases have been 
instituted and tried, and whether they are civil or criminal; if civil, the 
nature of the demand, the stage of proceedings, and, when prosecuted to 
judgment, a memorandum of the judgment, of any process issued thereon, 
and whether satisfied or not; if not satisfied, the return of the sheriff; 
and if criminal, the nature of the crime, the mode of prosecution, the stage 
of proceedings, and, when prosecuted to sentence, a memorandum of the 
sentence and of the execution thereof, if the same has been executed, and 
if not executed, of the reason of the delay or prevention; and must deliver 
the same to his successor in office. 

5. To exercise supervisory powers over county attorneys in all mat- 
ters pertaining to the duties of their offices, and from time to time require 
of them reports as to the condition of public business intrusted to their 
charge. | 

6. To give his opinion in writing, without fee, to the legislative as- 
sembly, or either house thereof, and to any state officer, board, or com- 
mission, any county attorney, and to the board of county commissioners 
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of any county of the state, when required upon any question of law relat- 
ing to their respective offices. 


7. When required by the public service, or directed by the governor, 
to assist the county attorney of any county in the discharge of his duties. 


8. To bid upon and purchase in the name of the state, and under the 
direction of the board of examiners, any property offered for sale under 
execution issued upon judgments in favor of or for the use of the state, 
and to enter satisfaction, in whole or in part, of such judgments as the 
consideration for such purchases. 


9. Whenever the property of a judgment debtor in any judgment 
mentioned in the preceding subdivision has been sold under a prior judg- 
ment, or is subject to any judgment, lien, or incumbrance taking prece- 
dence of the judgment in favor of the state, under the direction of the 
board of examiners to redeem such property from such prior judgment, 
lien, or inecumbrance; and all sums of money necessary for such redemp- 
tion must, upon the order of the board of examiners, be paid out of any 
money appropriated for such purposes. 


10. When in his opinion it is necessary for the collection or enforce- 
ment of any judgment hereinbefore mentioned, to institute and prosecute, 
‘in behalf of the state, such suits or other proceedings as are necessary 
to set aside and annul all conveyances fraudulently made by such judg- 
ment debtors, the cost necessary to the prosecution must, when allowed 
by the board of examiners, be paid out of any appropriations for the prose- 
eution of delinquents. 


11. To discharge the duties of a member of the board of examiners, 
board of pardons, state board of land commissioners, state board of educa- 
tion, board of state prison commissioners, state board of commissioners for 
the insane, deaf, dumb and blind, and other duties prescribed by law. 


12. To report to the governor, at the time prescribed by section 519 
of this code, the condition of the affairs of his department, and to accom- 
pany the same with a copy of his docket and of the reports received by 
him from county attorneys, and to report to the governor as provided in 
section 522 of this code. 


History: En. Sec. 460, Pol. C. 1895; 
re-en. Sec. 193, Rev. C. 1907; re-en. Sec. 
199, R. C. M. 1921. Cal. Pol. C. Sec. 470. 


Assistance of County Attorneys 


The attorney general, by virtue of the 
power conferred upon him by the seventh 
subdivision of this section, has the right 
to appear before the grand jury, and ex- 
amine witnesses before it, in assisting a 
county attorney. State ex rel. Nolan v. 
District Court, 22 M 25, 27, 55 P 916. 


When the emergency arises calling the 
attorney general to the assistance of the 
county attorney, he necessarily has the 
authority to do anything that the inferior 
officer may do, or, if the circumstances 
require it, undo what has already been 
done. State ex rel. Nolan v. District Court, 
22 M 25, 28, 55 P 916; Independent Pub- 
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lishing Co. v. County of Lewis and Clark, 
30 M 83, 85, 75 P 860. 


Causes in Which the County is a Party 


The attorney general must appear in all 
cases to which the state is a party but 
there is no law which authorizes him to 
contract on behalf of the county, and the 
county cannot legally pay expenses in- 
curred in printing briefs on behalf of 
the state in a criminal cause on appeal. 
Independent Publishing Co. v. County of 
Lewis and Clark, 30 M 83, 86, 75 P 860. 


The attorney general, being by law the 
attorney of record in all causes pending in 
the supreme court to which a county may 
be a party, and as such entitled to be 
served with a copy of the transcript and 
appellant’s brief, and appeal by plaintiff 
in an action against a county may be dis- 


199.1-204 


missed for failure to so serve him. Me- 
Intosh Hardware Co. v. Flathead County, 
32 M 254, 256, 80 P 239. 


Other Duties Prescribed by Law 


Under the constitution and this section, 
imposing upon the attorney general cer- 
tain duties and ‘‘other duties prescribed 
by law,’’ and in view of the fact that the 
office of the attorney general, as it existed 
in England under the common law, was 
adopted as a part of the governmental 
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machinery of this state, the common-law 
duties of that officer attach themselves 
to the office, in the absence of express 
restrictions, in so far as they are applica- 
ble and in harmony with our system of 
government. State ex rel. Ford v. Young, 
54 M 401, 403, 170 P 947. 


References 


Cited or applied as section 193, revised 
codes, in State ex rel. Pew v. Porter, 57 
M 535, 537, 189 P 618. 


199.1. Commitment forms to be prescribed by attorney general. It 
shall, from and after the passage and approval of this act, be the duty of 
the attorney general of the state of Montana to prescribe the form of 
blanks to be used by the clerks of the district courts in issuing commitments 
to the several state institutions, admission to which requires a court com- 
mitment. 

History: En. Sec. 1, Ch. 158, L. 1925. 


200. Salary of attorney general. The annual salary of the attorney 
general of the state of Montana, to include all services rendered ex-officio 
as member of any board or commission, aS now required, or which may 
be hereafter devolved upon him by law, is four thousand five hundred 
dollars. 

History: En. Sec. 1, Ch. 78, L. 1915; re-en. Sec. 200, R. C. M. 1921. 


201. Official bond. The attorney general must execute to the state 
an official bond in the sum of twenty-five thousand dollars. 


History: En. Sec. 462, Pol. C. 1895; NOTE.—Bond is given as fixed by 
re-en. Sec. 195, Rev. C. 1907; re-en. Sec. chapter 229, laws of 1921. 
201, R. C. M. 1921. 


202. Assistant attorneys general—appointment and salary. The attor- 
ney general of the state of Montana is hereby authorized to appoint one 
assistant attorney general, who shall receive a salary of thirty-six hundred 
dollars per annum, and three assistant attorneys general, who shall receive 
as Salary the sum of three thousand dollars per annum, who shall hold 
such appointments during the pleasure of the attorney general making 
such appointments. 


History: Ap. p. Sec. 1, Ch. 13, L. 1907; Sec. 196, Rev. C. 1907; amd. Sec. 1, Ch. 77, 
L. 1915; amd. Sec. 1, Ch. 116, L. 1917; amd. Sec. 1, Ch. 112, L. 1919; re-en. Sec. 202, 
R. C. M. 1921. 


203. Qualification of assistants. Each of said assistant attorneys gen- 
eral must be duly licensed to practice law in the state of Montana at the 
time of his appointment. 


History: Ap. p. Sec. 2, p. 96, L. 1901; en. Sec. 2, Ch. 13, L. 1907; Sec. 197, Rev. C. 
1907; re-en. Sec. 203, R. C. M. 1921. 


204. Law clerk and stenographer—salary. The attorney general is 
hereby authorized to appoint a law clerk and stenographer, who shall 
receive as salary the sum of two thousand one hundred dollars per annum, 
and shall hold such appointment during the pleasure of the attorney general 
making such appointment. 

History: En. Sec. 1, Ch. 77, L. 1915; re-en. Sec. 204, R. C. M. 1921. 
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205. Additional stenographer—salary. The attorney general is hereby 
authorized to appoint an additional stenographer at a salary of twelve 
hundred dollars per annum, when in his judgment the work devolving upon 
his office and the public service seem to require such appointment. 


History: En. Sec. 1, Ch. 77, L. 1915; re-en. Sec. 205, R. C. M. 1921. 


206. Duty as to escheats. It is the duty of the attorney general to 
institute investigation for the discovery of all real and personal property 
which may have escheated or should escheat to the state, and for that 
purpose has the power to cite any and all persons before any of the dis- 
trict courts of this state to answer investigations and render accounts. 
concerning said property, real or personal, and to examine all books and 
papers of any and all corporations. When any real or personal property 
is discovered, which should escheat to the state, the attorney general must 
institute suit in the district court of the county where said property shall 
be situated, for the recovery, to escheat the same to the state. The pro- 
ceedings in all such action shall be those provided for in sections 9959 to 
9962 of these codes. 


History: Hn. Sec. 463, Pol. C. 1895; 
re-en. Sec. 200, Rev. C. 1907; re-en. Sec. 
206, R. C. M. 1921. Cal. Pol. C. Sec. 474. 


| Operation and Hffect 


While under the common law only the 
real property of an intestate decedent 
leaving no heirs competent to take escheat- 
ed to the state, title vesting in the state 


all property, real, personal, and every 
right of property of whatever nature, is. 
subject to escheat, but title thereto does. 
not vest in the state until institution by 
the attorney general of an action to re- 
duce the property to the possession of the 
state, and favorable judicial determina- 
tion thereof. State v. Kearns, 79 M 299, 
308, 257 P 1002. 


immediately, under this section however, 


207. Repealed—Chapter 60, laws of 1927. 


CHAPTER 22 


THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
Section 208. Powers and duties of superintendent of public instruction. 


208. Powers and duties of superintendent of public instruction. The 
powers and duties of the superintendent of public instruction are defined. 
by sections 931 to 949 of this code. 

History: New section recommended by code commissioner, 1921. 


CHAPTER 23 


THE STATE EXAMINER 


Section 209. Appointment and term of office. 


210. Duties of state examiner. 

210.1. Publication of examiner’s report to counties—entering in commis- 
sioner’s minutes. 

211. Duty of state and county officers to aid in examinations. 

212. Power to examine books and papers. 

213. Failure of county officers to transmit statements to state examiner— 
penalty. 

214. Access to accounts of public officers—action to compel. 

215. Examination of accounts of cities, towns, and school districts. 

216. Laws applicable to such examination. 

216.1. Entering examiner’s report in minutes of city or town—publication.. 

218. Salary and expenses. 

a1, Assistants, deputies and clerks—salaries. 

223. Bonds of state examiner and assistants. 
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209. Appointment and term of office. There shall be a state examiner 
who shall be appointed by the governor and confirmed by the senate, and 
shall hold his office for the term of four years and keep his office at the 


capitol. 

History: En. Sec. 490, Pol. C. 1895; re- Operation and Effect 
Ch. 100, L. 1903; re-en. Sec. 208, Rev. C. it must be strictly construed. State v. 
1907; re-en. Sec. 209, R. C. M. 1921. Aetna Banking & Trust Co., 34 M 379, 382, 


87 P 268. | 


210. Duties of state examiner. The duties of the state examiner and 
his assistants are: 


1. To examine at least once in each year the books and accounts of 
the state treasurer, state auditor, secretary of state, clerk of the supreme 
court, state game warden, register of state land office, and all other state 
officers having the collection or handling of state money, county treasur- 
ers, county clerks, county assessors, district court clerks, county auditors, 
sheriffs, public administrators, boards of county commissioners of each 
county, and all other officers and boards whether temporary or permanent, 
however created and for whatever purpose, having the control, manage- 
ment, collection or disbursement of any public moneys of any character 
or description. 


2. To prescribe the general methods and details of accounting for 
the receipt and disbursement of all moneys belonging to the counties, 
cities, towns, or school districts, and the educational, charitable, penal, and 
reformatory institutions of the state of Montana, and to establish in all 
such offices such general methods and details of accounting as are re- 
quired by law or are prescribed by the state examiner, and all county, city, 
town or school district officers, and officers of educational, charitable, 
penal and reformatory institutions of the state of Montana are hereby com- 
pelled to conform therewith. 


3. To examine at least once each year the books and accounts of the 
treasurer and secretary of each and all of the educational, charitable, penal 
and reformatory institutions of the state of Montana, and to examine into 
the financial affairs and conditions of each and all of said institutions. 


4. To visit each and every office of the officers, boards and institu- 
tions named in this act at least once in each year; and at such time to ex- 
amine the books, accounts and vouchers in said office, to verify state- 
ments of receipts and expenditures, and indebtedness, and to examine and 
pass upon the character and amounts of any commissions, percentage, or 
charges for services, exacted by any officer, and of all claims allowed by 
any of said officers, boards or institutions. 


dD. To visit twice each year, or oftener, without previous notice, each 
of the banks, banking corporations and savings banks, building and loan 
associations, investment and loan companies incorporated under the laws 
of this state, or doing business under any law of the state concerning cor- 
porations, and to examine into their affairs and ascertain their financial 
condition; to inspect and verify the value and the amount of their securi- 
ties and assets, and to inquire into any violation of laws governing such 
banks, institutions, building and loan associations. 


370 


STATE EXAMINER 


Ch. 23 210) 


6. The state examiner, after examination of the affairs of any state 
officer, board, or institution, or board of county commissioners, must make 
report to the governor and to the attorney general of the result of such 
examination, within sixty days thereafter; and if any violation of law or 
non-performance of duty is found on the part of any such officer or board,. 
they must be proceeded against by the attorney general or county attorney 
as provided by law. 

7. The state examiner, or his assistants, after the examination of the 
affairs of any county Berbers’ must make report of such examination to 
the board of county commissioners and to the county attorney of such 
county, within thirty days after such examination; and if any violations of 
law or non-performance of duty is found on the part of any county officer 
or board, such officer or board must be proceeded against by the os 
attorney of the county as provided by law. 


8. The state examiner must make an annual report to the governor 
immediately after the end of each fiscal year, but such report must not 
be printed unless the printing thereof be ordered by the state board of 
examiners. 


9. It shall be the duty of the county attorneys of the various counties. 
of the state of Montana and the city attorneys of the various cities and 
. towns of the state of Montana to make report to the state examiner with- 
in thirty days after receiving from the state examiner the report of 
any examination of any county, city or town, as to what proceedings he 
has instituted or is intending to institute relating to violations of law and 
non-performance of duty, as set forth in the report of the state examiner. 


10. If any county or city attorney refuses or neglects to notify the 
state examiner within thirty days after receiving the report of any exam- 
ination of any county, city or town, as to what proceedings he has insti- 
tuted or is about to institute against any officer for violations of law or 
non-performance of duty, as evidenced by matters of record, and as set 
forth in the state examiners report; the state examiner may withhold the 
salary of such county or city attorney by filing notice with the proper 
officials, until proper and satisfactory explanation has been made to the 
state examiner for such non-performance of duty, provided further, that 
should the county or city attorney fail or refuse to prosecute such eases,. 
the state examiner may employ an attorney to prosecute such case at the 
expense of the county, city, or town. 


History: Ap. p. Sec. 491, Pol. ©. 1895; for larceny of public funds, especially | 


amd. Sec. 1, p. 105, L. 1897; amd. Sec. 491, 
Ch. 100, L. 1903; re-en. Sec. 209, Rev. C. 
1907; re-en. Sec. 210, R. C. M. 1921; amd. 
Sec. 1, Ch. 78, L. 1923. 


Operation and Effect 


A report of the deputy state examiner 
as to the result of his investigation of a 
county office is not a public or official 
book or record within the meaning of sec- 
tion 10570, R. C. M. 1921, making entries 
in public or other official books or records 
made by a public officer prima facie evi- 
dence of the facts therein stated, and in- 
admissible in a prosecution of the officer 
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where it is based not only upon books and 
records, but upon affidavits. State v.. 
Ray, 88 M 436, 442, 294 P 368. 

Id. The report required to be made by 
the state examiner or his assistants after 
the examination of the affairs of a county 
officer to the board of county commission- 
ers under subdivision 7 of this section, 
is merely intended for the guidance of the 
latter officers, and, in itself, is not a 
source of evidence as to the facts stated 
therein. 


Held, that since the state examiner is 
by law required to examine the books of 
account of all county officers having to- 
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do with its financial affairs and report 
his findings to the board of county com- 
missioners, the board is without power, 
express or implied, to enter into a contract 
with an accountant under which the latter, 
at a monthly compensation of $150, agreed 
to audit the books of the county for a pe- 
riod of years, make reports at stated inter- 
vals and render assistance to the board as 
well as the county officers in connection 
with county affairs, the effect of the con- 
tract being a usurpation of the examiner’s 
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functions and an interference with his 
duties. Judith Basin Co. y. Livingston et 
al., 89 M 488, 442, 298 P 356. 

Id. Held, that if the examination of 
county books required to be made by the 
state examiner is not as comprehensive as 
one made by an individual, or is inade- 
quate, or if it is desirable that more fre- 
quent examinations be had than the law 
requires of the state examiner, the remedy 
lies with the legislature and not the courts, 
who must take the law as it is written. 


210.1. Publication of examiner’s report to counties—entering in com- 
missioners’ minutes. Upon the receipt of the state examiner’s report cov- 
ering the examination of the affairs of any county, it shall be the duty 
of the board of county commissioners of such county, to have such report 
entered and made a part of the minutes of the next regular meeting of 
such board; provided such report shall not be published by the board of 
county commissioners as a part of the minutes of its proceedings. Pro- 
vided, further, that the state examiner shall, at the time such report of 
examination is forwarded to the county commissioners, send a like copy 
to the official newspaper of the county for publication. Such publication 
shall be had once in the official newspaper forthwith, and shall be a 
charge against the county at the same rate as provided for in the contract 
for county printing for proceedings of the county commissioners. 


History: En. Sec. 1, Ch. 30, L. 1923; References 
amd. Sec. 1, Ch. 85, L. 1925; amd. Sec. 1, State v. Ray, 88 M 4386, 443, 294 P 
Ch. 81, L. 1927. E1268, 


211. Duty of state and county officers to aid in examination. All 
officers of the state and counties, and all officers and employees of all 
banking and other institutions mentioned in this act, must afford all rea- 
sonable facilities for the investigation provided for in this act, and all such 
officers, managers, and employees must make return and exhibits to the 
state examiner under oath, in such form and in such manner as he may 
prescribe, not conflicting with the present form of county records. HEvery 
officer or person violating the provisions of this section is guilty of a mis- 
demeanor and shall be punished by imprisonment in the county jail not ex- 
ceeding six months, or by fine not exceeding five hundred dollars or both. 


History: En. Sec. 492, p. 107, L. 1897; re-en. Sec. 492, Ch. 100, L. 1903; re-en. Sec. 
210, Rev. C. 1907; re-en. Sec. 211, R. C. M. 1921. 


212. Power to examine books and papers. The state examiner or his 
assistant has power to examine any books, papers, accounts, and documents 
in the office or possession of any county or state officer, or banking or 
other institution referred to in this act, and to send for persons or papers 
and to examine under oath any and all persons concerning the same. 


History: Ap. p. 494, Pol. GC. 1895; amd. Sec. 493, p. 107, L. 1897; amd. Sec. 493, 
Ch. 100, L. 19038; re-en. Sec. 211, Rev. C. 1907; re-en. Sec. 212, R. C. M. 1921. 


213. Failure of county officers to transmit statements to state exam- 
iners—penalty. If any county clerk or county treasurer shall fail to make 
and transmit to the state examiner’s office any copy of any quarterly 
report required by the state examiner, within ten days after the end of a 
quarter, or any annual financial statement of the county within twenty 
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days after end of fiscal year, then said officer so required to furnish such 
report or copy shall forfeit to the county one hundred dollars to be de- 
ducted from his salary by the board of county commissioners of such county 
on notice of such failure from the state examiner. 


If any officer refuses or neglects to comply with any lawful regulation 
prescribed by the state examiner, under authority of paragraph 2 of sec- 
tion 210 of this code, the salary of such officer shall, on request of the state 
examiner, to the proper official, be withheld until such recreant official 
obeys, and the state examiner certifies approval to the disbursing officer. 


History: Ap. p. Sec. 494, p. 107, L. 1897; amd. Sec. 494, Ch. 100, L. 1903; amd. Sec. 
1, Ch. 149, L. 1907; Sec. 212, Rev. C. 1907; re-en. Sec. 213, R. C. M. 1921. 


214. Access to accounts of public officers—actions to compel. The 
state examiner shall have full power and authority to count the cash, 
verify the bank accounts, and verify any and all accounts of any public 
officer, whose accounts he is examining, pursuant to law. 

Any state, county, city or school district officer who shall refuse to 
accord the state examiner access, during an examination of such officer’s 
accounts, to his cash, bank accounts, or any of the paper, vouchers, or 
records of his office, shall be immediately suspended from office. 


The attorney general shall, upon information furnished by the state 
examiner, institute such proceedings or action as may be necessary to 
enforce the provisions of this act. 

History: En. Sec. 1, Ch. 84, L. 1915; re-en. Sec. 214, R. C. M. 1921. 


215. Examination of accounts of cities, towns, and school districts. 
The state examiner, in addition to the duties now imposed upon his office, 
shall have the power and authority, and it shall be his duty, to make at 
least one examination each year of the books and accounts of all incor- 
porated cities and towns, and the books and accounts of all school districts 
of the first and second class, in like manner as is now required by law for 
the examination of the books and accounts of state and county officers. 

History: En. Sec. 1, Ch. 84, L. 1913; re-en. Sec. 215, R. C. M. 1921. 


216. Laws applicable to such examinations. That all laws now in force 
relative to the examination of the books and accounts of state and county 
officers, are, and the same are hereby declared to be applicable to the ex- 
amination of the books and accounts of incorporated cities and towns, and 
to the books and accounts of school districts of the first and second class. 

History: En. Sec. 2, Ch. 84, L. 1913; re-en. Sec. 216, R. C. M. 1921. 


216.1. Entering examiner’s report in minutes of city or town—publi- 
cation. Upon receipt of the state examiner’s report covering the examina- 
tion of the affairs of any incorporated city or town, it shall be the duty 
of the mayor and the members of the city council or city commission to 
have such report entered and made a part of the minutes of the next 
regular meeting. Provided, further, that the state examiner shall, at the 
time such report of examination is forwarded to the city or town officials, 
send a like copy to the official newspaper of the city or town for publica- 
tion. Such publication shall be published in one issue of the aforesaid 
official newspaper forthwith and shall be a charge against the city or town 
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at a rate to be agreed on but not to exceed that charged boards of county 
commissioners for the printing of the reports of the state examiner. 
History: En. Sec. 1, Ch. 33, L. 1929. 


217. Repealed—Chapter 89, laws of 1927. 


218. Salary and expenses. The salary of the state examiner for all 
services rendered in any capacity whatever shall be five thousand dollars 
per year, and in addition thereto the state shall pay the necessary office 
and traveling expenses of himself and assistants. 

History: En. Sec. 1, Ch. 149, L. 1907; NOTE.—Salary is given as fixed by 
re-en. Sec. 213, Rev. C. 1907; amd. Sec. 1, chapter 259, laws of 1921. 
Ch. 93, L. 1911; re-en. Sec. 218, R. C. M. 
1921. 

219. Assistants, deputies and clerks—salaries. The state examiner 
shall be allowed one first assistant at a salary of three thousand dollars 
($3,000.00) per year; one second assistant at a salary of twenty.seven hun- 
dred dollars ($2700.00) per year; three deputies at a salary of twenty seven 
hundred dollars ($2700.00) per year and one clerk at a salary of fifteen 
hundred dollars ($1500.00) per year. 


History: En. Sec. 1, Ch. 149, L. 1907; 93, L. 1911; re-en. Sec. 219, R. C. M. 1921; 
Sec. 214, Rev. C. 1907; amd. Sec. 2, Ch. amd. Sec. 1, Ch. 96, L. 1929. 


220. Repealed—Chapter 96, laws of 1929. 


221. Repealed—Chapter 98, laws of 1925, and by chapter 89, laws of 
1927. 


222. Repealed—Chapter 163, laws of 1935. 


223. Bonds of state examiner and assistants. The state examiner and 
his assistants may each be required to give an official bond in such sum 
as the board of examiners may fix; if required, said bond may be a surety 
company bond, in which event the cost of said bond shall be a part of the 
expenses of the office, and paid out of the appropriation for said expenses. 


History: Ap. p. Sec. 496, Pol. ©. 1895; 149, L. 1907; Sec. 217, Rev. C. 1907; re-en. 
amd. Sec. 499, p. 109, L. 1897; amd. Sec. Sec. 223, R. C. M. 1921. 
499, Ch. 100, L. 1903; amd. Sec. 499, Ch. NOTE.—See section 464. 


224-230. Repealed—Chapter 148, laws of 1929. 


CHAPTER 24 
THE STOCK COMMISSIONER AND STATE VETERINARY SURGEON 
Section 231. Powers and duties of the livestock commission, livestock sanitary board, 
and state veterinary surgeon. ' 

231. Powers and duties of the livestock commission, livestock sanitary 
board, and state veterinary surgeon. The appointment, powers and duties 
of the livestock commission, livestock sanitary board, and state veterinary 
surgeon are defined by sections 3260 to 3295 of this code. 


History: Sec. 218, Rev. C. 1907; section rewritten by code commissioner 1921; 
re-en. Sec. 231, R. C. M. 1921. 


CHAPTER 25 


THE BOARD OF EXAMINERS—STATE PRINTING CONTRACTS AND SUPPLIES 


Section 232. Board, how composed. 
233. Meetings and officers. 
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234, Records. 

235, Rules and regulations. 
236. Witnesses 

237. Depositions. 


238. Claims for which appropriations have been made. 
239, Approval and warrant. 

240. Disapproval of claims. 

241, Claims provided for, but for which there is no appropriation. 
242, Unsettled claims. 

243, Time for meeting for action on unsettled claims. 
244, Proof and examination of such claims. 

245. Report on such claim. 

246, Disqualifications. 

247, Restrictions on power of board. 

248, Appeals. 

249, Auditor not to draw warrant for claims not audited. 
250. Board may prevent payment of auditor’s warrants. 
251. Must examine books of auditor and treasurer. 

252. Must make statement. 

253. Auditor and treasurer must permit examination, etc. 


254. Furnishing board. 

255. Board of supplies. 

256. Duties of such board. 

257. Contracts must be advertised. 

258. Contents of advertisement. 

259. Awarding of contract. 

259.1. Advertisinug for bids—when required. 
259.2. Contents of advertisement. 

259.3. Number of bids required—certified check to accompany bid. 
259.4. Awarding contracts. 

259.5. Cost plus system invalidates contracts. 
259.6. State purchasing department not affected. 
260. State printing—union label. 

261. Penalty. 

262. The bond. 

263. Supplies may be classified. 


264. Must be approved by governor and state treasurer. 

265. For supplies for the legislative assembly. 

266. Rooms for state officers. 

267. No officer to be interested in contracts. 

268. Board may employ elerical help for state officers. 

269. Contracts in excess of appropriation prohibited. 

269.1. Public works contracts may include provisions required by federal 
agencies. 

270. Investment of special funds in general fund warrants. 

273. Power concerning employment of assistants to civil executive officers. 

274. Compensation of assistants to civil executive officers. 

275. Appointment of assistants to civil executive officers. 

276. Establishment of prices for state printing. 

pits Basis of measurement. 

278. Lower rates permissible. 

279. Affidavit of printer—allowance of claims. 


280. Penalty for false affidavit or overcharge. 

281. Size of type for state publications. 

282. Rule and figure work—short pages. 

283. Computation title page and cuts—exceptions. 

283.1. Preference of Montana printers and binders in publishing decisions, 
session laws and codes. 


232. Board, how composed. The governor, secretary of state, and 
attorney general constitute a board of examiners, with power to examine 
all claims against the state, except salaries or compensation of officers 
fixed by law, and perform such other duties as may be prescribed by law. 
No claim against the state, except salaries and compensation of officers 
fixed by law, must be passed upon by the legislative assembly without 
first having been considered and acted upon by said board. 
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History: Sections 232 to 253 were en- ticle VII of the constitution, apply to 
acted as Sections 1 to 21, p. 183 to 187, unliquidated claims, and not to those the 
L. 1891; re-en. Secs. 680 to 701, Pol. C. amounts of which have been fixed speci- 
1895; appearing as Secs. 226 to 247, Rev. fically by contract or by any department 
C. 1907; re-en. Sec. 232, R. C. M. 1921. of the state government having authority 
Cal. Pol. C. Secs. 654-685. to fix them. State ex rel. Schneider v. 

Limitations Cunningham, 39 M 165, 172, 101 P 962. 


Both this section and section 20 of ar- 


233. Meetings and officers. The meetings of the said board are held 
at the seat of government on the third Monday in each month, and such 
other times as the president may call it together; and the governor is the 
president and the secretary of state is the secretary of said board, and, 
in the absence of either, an officer pro tempore may be elected from their 
number. 


History: Sec. 227, Rev. C. 1907; re-en. References 
Sec. 233, R. C. M. 1921. See also history Porter v. Hartley et al., 67 M 244, 251, 
of Sec. 232, 216 P 344; State v. Rouleau et al., 68 M 


529, 540, 219 P 1096. 


234. Records. The board must keep a record of all its proceedings, 
and any member may cause his dissent to the action of the majority upon 
any matter to be entered upon such record. And all claims must be entered 
upon the minutes of the board before the same are acted upon. 


History: Sec. 228, Rev. C. 1907: re-en. References 
Sec. 234, R. C. M. 1921. See also history State v. Rouleau et al., 68 M 529, 540, 
of Sec. 232. 219 P 1096. 


235. Rules and regulations. The board may, in writing, establish 
rules and regulations not inconsistent with law for its government. 


History: Sec. 229, Rev. C. 1907; re-en. Sec. 235, R. C. M. 1921. See also history 
of Sec. 232. 


236. Witnesses. The president may issue subpoenas and compel the 
attendance of witnesses before the board, or any member thereof, in the 
Same manner that any court in the state may; and whenever the testimony 
of any witness against a demand pending before it is material, the presi- 
dent must cause the attendance of the witness before the board, or a mem- 
ber thereof, to testify concerning the demand, and the board may make a 
reasonable allowance therefor, not exceeding the fees of witnesses in eivil 
cases, which must be paid out of the appropriation for the contingent ex- 
penses of the board, but in no instance can an allowance be made in favor 
of a witness who appeared in behalf of the claimant. 


History: Sec. 230, Rev. C. 1907; re-en. Sec. 236, R. C. M. 1921. See also history 
of Sec. 232. 


237. Depositions. Each member of the board may take depositions 
to be used before it. 


History: Sec. 231, Rev. C. 1907; re-en. Sec. 237, R. C. M. 1921. See also history 
of Sec. 232. 


238. Claims for which appropriations have been made. Any person 
having a claim against the state, for which an appropriation has been 
made, may present the same to the board in the form of an account or 
petition, and the secretary of the board must date, number, and file such 
elaim, and the board must allow or reject the same in the order of its 
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presentation. The board may for cause postpone action upon a claim for 
not exceeding one month. 


History: Sec. 232, Rev. C. 1907; re-en. References 
Sec. 238, R. C. M. 1921. See also history Porter v. Hartley et al., 67 M 244, 251, 
of Sec. 232. 216 P 344; State v. Brannon et al, 


86 M 200, 217, 283 P 202. 


239. Approval and warrant. If the board approve such claim they 
must indorse thereon, over their signatures, “Approved for the sum of 
dollars,’’ and transmit the same to the office of the state auditor; 

and the auditor must draw his warrant for the amount so approved in 
favor of the claimant, or his assigns, in the order in which the same was 


approved. 
History: Sec. 233, Rev. C. 1907; re-en. References 
Sec. 239, R. C. M. 1921. See also history Cited or applied in State ex re]. Palmer 
of Sec. 232. v. Hickman, 11 M 541, 553, 29 P 92; 
Porter v. Hartley, 67 M 244, 252, 216 P 
344, 


240. Disapproval of claims. If the board disapprove such claim, it 
must cause the same to be filed with the records of the board, with a state- 
ment showing such disapproval and the reasons therefor. 


History: Sec. 234, Rev. C. 1907; re-en. Sec. 240, R. C. M. 1921. See also history 
of Sec. 232. 


241. Claims provided for, but for which there is no appropriation. If 
no appropriation has been made for the payment of any claim presented 
to the board, the settlement of which is provided for by law, or if an appro- 
priation made has been exhausted, the board must audit the same, and if 
they approve it, must transmit it to the legislative assembly with a state- 
ment of their approval. 


History: Sec. 235, Rev. C. 1907; re-en. Sec. 241, R. C. M. 1921. See also history 
of Sec. 232. 


242. Unsettled claims. Any person having a claim against the state, 
the settlement of which is not otherwise provided for by law, must present 
the same to the board of examiners, at least two months before the meeting 
of the legislative assembly, accompanied by a statement showing the facts 
constituting the claim, verified in the same manner as complaints in civil 
actions. 


History: Sec. 236, Rev. C. 1907; re-en. Sec. 242, R. C. M. 1921. See also history 
of Sec. 232. 


243. Time for meeting for action on unsettled claims. On the first 
Monday of November preceding the meeting of each legislative assembly, 
the board must hold a session for the purpose of examining the class of 
claims referred to in the preceding section, and may adjourn from time 
to time until their work is completed. They must cause a list and brief 
abstract of all claims filed with them up to that date to be made and pub- 
lished in some newspaper at the seat of government for such time as they 
may prescribe. The list must be accompanied by a general notice of the 
order in which and of the time when the board will proceed to examine the 
claims. | 


History: Sec. 237, Rev. C. 1907; re-en. Sec. 243, R. C. M. 1921. See also history 
of Sec. 232. 
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244. Proof and examination of such claims. The board must, at the 
time designated, proceed to examine and adjust all such claims. They may 
hear evidence in support of or against them, and report to the legislative 
assembly such facts and recommendations concerning them as they may 
think proper. In making their recommendations they may state and use 
any official or personal knowledge which any member of the board may 
have touching such claims. | 


History: Sec. 238, Rev. C. 1907; re-en. References i 
Sec. 244, R. C. M. 1921. See also history Porter v. Hartley, 67 M 244, 252, 216 
of Sec. 232. P 344. 


245. Report on such claim. The board must make up their report and 
recommendations at least thirty days before the meeting of the legislative 
assembly. <A brief abstract of their report, showing the claims rejected, 
and those, or the amounts thereof, allowed, must be published in a news- 
paper published at the seat of government for such time as the board may 
prescribe before the meeting of the legislative assembly. 


History: Sec. 239, Rev. C. 1907; re-en. Sec. 245, R. C. M. 1921. See also history 
of Sec. 232. 


246. Disqualifications. No member of the board must act upon any 
claim in which he is interested, or for expenditures incurred in his office, 
nor must he be present when the decision thereon is made. 


History: Sec. 240, Rev. C. 1907; re-en. Sec. 246, R. C. M. 1921. See also history 
of Sec. 232. 


247. Restrictions on power of board. The board must not entertain 
for the second time a demand against the state once rejected by it or by 
the legislative assembly, unless such. facts are presented to the board as 
in suits between individuals would furnish sufficient ground for granting 
a new trial. 


History: Sec. 241, Rev. C. 1907; re-en. Sec. 247, R. C. M. 1921. See also history 
of Sec. 232. 


248. Appeals. Any person interested, who is aggrieved by the dis- 
approval of a claim by the board, may appeal from the decision to the 
legislative assembly of the state, by filing with the board a notice thereof, 
and upon the receipt of such notice the board must transmit the demand 
and all the papers accompanying the same, with a statement of the evi- 
dence taken hefore it, to the legislative assembly. 

History: Sec. 242, Rev. C. 1907; re-en. Sec. 248, R. C. M. 1921. See also history 
of Sec. 232. 

249. Auditor not to draw warrant for claims not audited. The state 
auditor must not draw his warrant for any claim unless it has been ap- 
proved by the board, except for salaries or compensation of officers fixed 
by law. 


History: Sec. 243, Rev. C. 1907; re-en. Sec. 249, R. C. M. 1921. See also history 
of Sec. 232. 


250. Board may prevent payment of auditor’s warrants. Whenever 
the board has reason to believe that the state auditor has drawn, or is 
about to draw his warrant without authority of law, or for a larger 
amount than the state actually owes, the board must notify the state 
treasurer not to pay the warrant so drawn or to be drawn; and there- 
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upon the treasurer is prohibited from paying the warrant, whether already 
drawn or not, until he is otherwise directed by the legislative assembly or 
the board. 


History: Sec. 244, Rev. C. 1907, re-en. References 
Sec. 250, R. C. M. 1921. See also history State ex rel. Jones v. Ericksor, 75 M 
of Sec. 232. 429, 457, 244 P 287. 


251. Must examine books of auditor and treasurer. As often as it 
may deem proper the board must examine the books of the state auditor 
and state treasurer, the accounts and vouchers in their offices, and count 
the money in the treasury, and for that purpose they may demand, and 
the state auditor and state treasurer must furnish without delay, all 
information touching the books, papers, vouchers, or matters pertaining to 
their offices. 


History: Sec. 245, Rev. C. 1907; re-en. Sec. 251, R. C. M. 1921. See also history 
of Sec. 232. 


252. Must make statement. The board must, at least once in each 
month, make and file in the office of the secretary of state, and publish 
in some newspaper at the seat of government, a statement showing the 
amount of money in the treasury. 

History: Sec. 246, Rev. C. 1907; re-en. Sec. 252, R. C. M. 1921. See also history 
of Sec. 232. 

253. Auditor and treasurer must permit examination, etc. The state 
auditor and state treasurer must permit the board of examiners to exam- 
ine the books and papers in their respective offices, and the treasurer must 
permit the money in the treasury, without delay on any pretense what- 
ever, to be counted whenever the board wishes to make an examination 
or count. 


History: Sec. 247, Rev. C. 1907; re-en. Sec. 253, R. C. M. 1921. See also history 
of Sec. 232. . 


254. Furnishing board. The governor, secretary of state, and attorney 
general of the state of Montana are hereby constituted ex-officio a furnish- 
ing board, with the powers and duties hereinafter specified. 


History: En. Sec. 702, Pol. C. 1895; re-en. Sec. 248, Rev. C. 1907; re-en. Sec. 254, 
R. C. M.°1921. 


255. Board of supplies. The board of examiners is also a board of 
supplies and furnishing board. 


History: En. Sec. 703, Pol. C. 1895; re-en. Sec. 249, Rev. C. 1907; re-en. Sec. 255, 
BR. C. M. 1921. 


256. Duties of such board. It is the duty of such board: 

1. To contract for the furnishing of all stationery, printing, binding, 
paper, fuel, lights, and other necessary supplies, to be used by the legis- 
lative assembly and all other departments of the government, and the 
printing, binding, and distributing of the laws, codes, journals, depart- 
ment reports, reports of the decisions of the supreme court, and all other 
printing and binding, and repairing of any books used by any state 
officer or department. . 

2. To hire all offices for the state officers, and to furnish the same; 
to keep the furniture in repair, and to hire and furnish halls and rooms 
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for the use of the legislative assembly, and to provide furniture therefor, 
and keep the same in repair. 

3. To cause to be deposited in the office of the secretary of state all 
stationery, books, and other articles and supplies furnished and on hand, 
and to issue to any officer a requisition on the secretary of state for any 
books, stationery, or other supplies needed by such officer. 

4. At the end of each fiscal year, and at such other times as the board 
thinks proper, to cause an inventory to be taken of all articles and sup- 
plies on hand and contracted for, and to make an examination of all 
accounts and vouchers for such supplies. 

5. To establish rules for the government of the board in relation to 
all contracts not inconsistent with law. 


History: En. Sec. 704, Pol. C. 1895; 
re-en. Sec. 250, Rev. C. 1907; re-en. Sec. 
256, R. C. M. 1921. 


ings is not included within the term 
‘‘supplies’’ for the furnishing cf which 
the state board of examiners must call 
for bids under proper advertisements. 
Miller Ins. Agency v. Porter et al., 93 M 
567, 573 et seq., 20 P 2d 643. 


Supplies 
Held, that fire insurance on state build- 


257. Contracts must be advertised. Before any contract is let the 
board must advertise for twenty days in two daily newspapers printed 
in the state, one of which must be published at the seat of government, 
for sealed proposals to furnish any and all the supplies mentioned in the 
next preceding section. 


History: En. Sec. 705, Pol. C. 1895; but was made only in a newspaper which 


re-en. Sec. 251, Rev. C. 1907; re-en. Sec. 
Bb Ty «Eve Ca vise Oe ks 


Operation and Effect 


Where advertising for bids is a statu- 
tory requirement, neither the municipality 
nor its agents can make a contract bind- 
ing upon it without compliance with the 
formalities so prescribed. State ex rel. 
Robert M. F. Oo. v. Toole, 26 M 22, 35, 
66 P 496. 

Id. Where an advertisement for pro- 
posals for the furnishing of supplies was 
not made in compliance with this section, 


258. Contents of advertisement. 


had the contract for the public printing, 
the contention that the publication was 
lawful because the advertisement was 
public printing was without merit. 


Id. This. section is not repugnant to 
section 30, article V, of the constitution. 


Held, that fire insurance on state build- 
ings is not included within the term 
‘‘supples’’ for the furnishing of which 
the state board of examiners must call for 
bids under proper advertisements. Miller 
Ins. Agency v. Porter et al., 93 M 567, 
573 et seq., 20 P 2d 643. 


The board must specify in the ad- 


vertisement the amount and kind of each article required. A sample and 
minute description of each article must accompany and be deposited with 


each proposal. 


History: En. Sec. 706, Pol. C. 1895; 
re-en. Sec. 252, Rev. C. 1907; re-en. Sec. 
258, R. C. M. 1921. 


259. Awarding the contract. 


References 

Cited or applied as section 706, political 
code, in State ex rel. Robert M. F. Co. v. 
Toole, 26 M 22, 27, 66 P 496. 


The proposals received must be directed 


to the board, opened and compared by it at its office at twelve o’clock, 
noon, of the day specified in the advertisement, and the board must award 
the contract for furnishing such supplies, or any of them, to the lowest 
responsible bidder at such time. 


History: En. Sec. 707, Pol. C. 1895; 
re-en. Sec. 253, Rev. C. 1907; re-en. Sec. 
259, R. C. M. 1921. 
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to the lowest responsible bidder, unless 


the bids be rejected; and whenever, after. 


a compliance with the statutory prere- 
quisites essential to the valid acceptance 
of a bid, it has regularly awarded the 
contract, there spring into existence vest- 
ed rights which the board cannot destroy 
or impair. It cannot insert into the for- 
mal written contract any condition not 
consonant with the contract already made 
by virtue of the acceptance of the bid. In 
the absence of fraud, accident, and mis- 
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render the acceptance void or voidable, 
the contract resulting therefrom cannot 
(unless by mutual consent) be changed 
or annulled, nor by its obligation be im- 
paired, by any act of the board. State ex 
rel. Robert M. F. Co. v. Toole, 26 M 22, 
29, 66 P 496. 

Id. Where the board regularly accepts 
a bid for supplies, its action in subse- 
quently attempting to rescind the vontract 
because the bidder is shown to te a cor- 
poration employing non-union workmen, 


take, or other legal reason sufficient to 


259.1. Advertising for bids— when required — contracts — require- 
ments—advertising. It shall be unlawful for the board of examiners 
or any offices, departments, institutions, or any agent of the state of Mon- 
tana acting for or in behalf of said state to let any contract for the con- 
struction of buildings or the alteration, repair and improvement of build- 
ings and grounds on behalf of and for the benefit of the state where the 
amount involved is five hundred dollars ($500.00). or more without first 
advertising in at least one (1) issue each week for three (3) consecutive 
weeks in two (2) newspapers published in the state, one (1) of which must 
be published at the seat of government, and the other in the county where 
the work is to be performed calling for sealed bids to perform such work 
and stating the time and place, when and where such bids will be considered. 

History: En. Sec. 1, Ch. 149, L. 1927. 


and hostile to labor organizations, is void. 


259.2. Contents of advertisement. The board must specify in the ad- 
vertisement the amount, kind, and general character of the buildings or 
grounds to be improved, altered, repaired, or constructed and must refer 
to the place where the plans, specifications and details may be found, and 
the same must be available to any prospective bidder. 

History: En. Sec. 2, Ch. 149, L. 1927. 


259.3 Number of bids required—certified check to accompany bid. 
There must be bids from at least two (2) responsible contractors in their 
respective lines when said contract involves an expenditure of more than 
two thousand dollars ($2,000.00); each bid must be accompanied by a 
certified cheek for 5% of the amount of his bid. 

History: En. Sec. 3, Ch. 149, L. 1927. 


259.4. Awarding contracts. The bids received must be given to the 
board, opened and compared at its office at ten o’clock a. m. of the day 
specified in the advertisement, and the board must award the contract 
for the construction of the buildings or the alteration, repair, or im- 
provement of any buildings and grounds to the lowest responsible bidder 
at such time. Provided, however, said board has power to reject any 
and all bids. 

History: En. Sec. 4, Ch. 149, L. 1927. 


295.5. Cost plus system invalidates contracts. Any contracts here- 
after made by, on behalf of or for the state of Montana after the passage 
of this act which shall directly or indirectly recognize the cost plus sys- 
tem or principle shall be void and of no effect, and this act shall stand 
as a notice of the invalidity of any such contract. 

History: En. Sec. 5, Ch. 149, L. 1927. 
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259.6. State purchasing department not affected. Nothing herewith 
contained shall in any way be construed as altering, modifying or chang- 
ing the laws providing for or relating to the state purchasing department, 
or the purchasing agent of the state. 

History: En. Sec. 6, Ch. 149, L. 1927. 


260. State printing—union label. All printing for which the state 
of Montana is chargeable, including reports of state officers, state boards, 
pamphlets, blanks, letter heads, envelopes, and printed matter of every 
kind and deseription, save and except certificates of appointment and 
election to office, shall have the label of the branch of the international 
typographical union of the city in which they are printed. 


History: En. Sec. 1, p. 58, L. 1897; re-en. Sec. 254, Rev. C. 1907; re-en. Sec. 260, 
R. C. M. 1921. 


261. Penalty. Any officer of the state who shall accept any printed 
matter, save and except certificates named in the preceding section, for 
whieh the state is chargeable, which does not bear a label indicating that 
it was printed in an office under the jurisdiction of the international typo- 
eraphical union, shall be ADU esi to a fine of fifty dollars for each and 
every offense. 


History: En. Sec. 1, p. 58, L. 1897; re-en. Sec. 255, Rev. C. 1907; re-en. Sec. 261, 
R. C. M. 1921. 


262. The bond. Hach bid must be accompanied by a bond, with two 
or more sureties, in a sum not less than twice the amount of the value 
of the articles to be supplied, payable to the state, conditioned that if the 
bidder receives the contract he will deliver the supplies for which he has 
contracted, under such rules and regulations as the board may prescribe, 
and for the faithful performance of the contract. 


History: En. Sec. 708, Pol. ©. 1895; code, in State ex rel. State Pub. Co. v. 
re-en. Sec. 256, Rev. C. 1907; re-en. Sec. Hogan, 22 M 384, 385, 56 P 818; State 


262, R. C. M. 1921. ex rel. State Pub. Co. v. Smith, 23 M 44, 
46, 57 P 449; State ex rel. Robert M. F. 
References Co. v. Toole, 26 M 22, 27, 66 P 496. 


Cited or applied as section 708, political 


263. Supplies may be classified. The board may in the advertise- 
ment classify the supplies and articles to be furnished, and may receive 
bids, and award contracts for such separate class of supplies, or such 
separate articles, as it considers the lowest and best bid. The board may 
require any class of supplies or separate articles thereof to be delivered 
in installments. Any and all bids may be rejected, and the board may ad- 
vertise again. 


History: En. Sec. 709, Pol. C. 1895; References 
re-en. Sec. 257, Rev. C. 1907; re-en. Sec. Cited or appli i iti 
? pplied as section 709, political 
263, R..C. M. 1921. code, in State ex rel. Robert M. F. Co. v. 


Toole, 26 M 22, 29, 66 P 496, 


264. Must be approved by governor and state treasurer. All con- 
tracts made by the board must be approved by the governor and the 
state treasurer. 


History: En. Sec. 710, Pol. ©. 1895; Operation and Effect 
re-en. Sec. 258, Rev. C. 1907; re-en. Sec. A compliance with this section is in- 
264, R. C. M. 1921. dispensable to the validity of a contract 
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for public printing, and such a contract, 
entered into by a party with the state 
board of examiners, without the approval 
of the governor and state treasurer, is 
void. State ex rel. State Pub. Co. v. 
Hogan, 22 M 384, 390, 56 P 818. 


The duty of the governor and state 
treasurer to approve a contract for state 
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printing is not ministerial, but involves 
judicial discretion, and cannot be con- 
trolled by mandamus. State ex rel. State 
Pub. Co. v. Smith, 23 M 44, 50, 57 P 449. 


References 

Cited or applied as section 710, political 
code, in State ex rel. Robert M. F Co. v. 
Toole, 26 M. 22, 29, 66 P 496. 


265. For supplies for the legislative assembly. The board must, at 
least one month before the meeting of the legislative assembly, advertise 
as provided in the preceding sections for the repairing and furnishing 
the halls and rooms, and stationery, fuel, light, and such other supplies 
as are necessary for the members of the legislative assembly, at the 
ensuing session, and at the commencement of each session thereof the 
board must report to the legislative assembly an account of the supplies, 
expenditures for the same, and the stock on hand. 


History: En. Sec. 711, Pol. C. 1895; re-en. Sec. 259, Rev. C. 1907; re-en. Sec. 265, 
R. C. M. 1921. 


266. Rooms for state officers.. The board may hire the necessary 
rooms for the state officers, and halls and rooms for the legislative assem- 
bly and its committees, without advertising as provided in this chapter, if 
the board so decide. 


History: En. Sec. 712, Pol. C. 1895; re-en. Sec. 260, Rev. C. 1907; re-en. Sec. 266, 
R. C. M. 1921. 


267. No officer to be interested in contracts. No member or officer of 
any department of the government must be in any way interested in any 
contract made under the provisions of this chapter. 


History: En. Sec. 713, Pol. C. 1895; re-en. Sec. 261, Rev. C. 1907; re-en. Sec. 267, 
R. C. M. 1921. . 


268. Board may employ clerical help for state officers. The board 
of examiners may, at any time when necessary, employ clerical help for 
any state officer or board, and no clerks must be employed by such offi- 
cers or board without the authority of the board of examiners, and no 
such clerks must be employed by the board of examiners except when 
all the duties of the office cannot be performed by the officer himself. 

History: En. Sec. 714, Pol. C. 1895; Schneider v. Cunningham, 39 M 165, 172, 


re-en. Sec. 262, Rev. C. 1907; re-en. Sec. 
260, Wy. C. M..1921. 


Operation and Effect 


This section does not apply to the em- 
ployees of the supreme court; that court, 
viewed as a department of the state gov- 
ernment, is neither an officer nor a board, 
and therefore does not fall within the 
provision concerning ‘‘clerical help for 
any state officer or board.’’ State ex rel. 


269. Contracts in excess of appropriation prohibited. 


101. P1962: 


References 


Cited or applied as section 714, political 
code, in State ex-rel. State Pub. Co. v. 
Smith, 23 M 44, 50, 57 P 449; as section 
262, revised codes, in State ex rel. Hillis 
v. Sullivan, 48 M 320, 331, 137 P 392; 
State v. Rouleau et al. 68 M 529, 540, 
219 P 1096. 


No. state 


officer, state board of trustees, or managers or commissioners shall have 
any authority to, or shall contract any liability or indebtedness whatever 
in excess of the amount appropriated to such officer, board of trustees, 
or managers or commissioners, or for the office, institution, commission, 
or organization under his or their management or control, without pre- 
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vious authorization from the state board of examiners, and if any liability 
or indebtedness be incurred or expenditure be made, in violation of this 
act, no claim therefor shall be allowed by the state board of examiners. 


History: En. Sec. 1, Ch. 26, L. 1907; ments of the state, its functions are 
Sec. 263, Rev. C. 1907; re-en. Sec. 269, ended. State ex rel. Schneider v. Cun- 
R. C. M. 1921. ningham, 39 M 165, 101 P 962; Porter v. 


Authority of Board of Examiners Hartley, 67, M 244, 2162. 344, 

When the board of examiners has ex- References 
ercised the powers conferred upon it by State ex rel. Jones v. Erickson, 75 M 
the constitution and legislative enact- 429, 456, 244 P 287. 

269.1. Public works contracts may include provisions required by fed- 
eral agencies. In all contracts let for state, county, municipal and school 
construction, repair and maintenance work under any of the laws of this 
state, when the funds for such projects are supplied in whole or in part 
from funds of the United States government, it shall be lawful to insert 
in each of said contracts any and all such provisions that are, or will be, 
necessary to have such contract conform to the provisions of the national 
industrial recovery act, or any federal statutes or regulation, under which 
such funds are supplied. 

History: En. Sec. 1, Ch. 43, Ex. L. 1933. 

270. Investment of special funds in general fund warrants. The state 
board of examiners is hereby empowered to invest any moneys available 
in the following funds: Escheated estate fund, educational bond interest 
and sinking fund, and the fish and game fund, in the hands of the state 
treasurer, in state general fund warrants. 

Provided, however, that no money shall be taken from the fish and 
game fund except with the consent of the waa fish and game 


commission. 
History: En. Sec. 1, Ch. 1, L. 1921; re-en. Sec: 270, R. C. M. 1921; amd. Sec. 1, 
Oho 122). 1925, 


271-272.— Omitted. 


273. Powers concerning employment of assistants to civil executive 
officers. From and after the passage of this act the state board of exam- 
iners of the state of Montana shall by resolution fix and designate the 
number, compensation, term, and tenure of office of all assistants, clerks, 
and stenographers for all civil executive state officers, boards, commis- 
Sions or departments. Said board shall likewise have the power to dis- 
continue in any or all state offices or to discharge any of said assistants, 
clerks, or stenographers, for cause or otherwise, whenever in their judg- 
ment the best interests of the service requires such actions. . 

History: En. Sec. 1, Ch. 108, L. 1921; re-en. Sec. 273, R. C. M. 1921; amd. Sec. 1, 
Ch. 176, L. 1931. 

274. Compensation of assistants to civil executive officers. The com- 
pensation paid to the several assistants, clerks and stenographers for all 
civil executive officers, boards, commissions or departments shall not ex- 
ceed the maximum sum specified in the annual appropriation bill passed 
by the legislative assembly for the year specified, and the sum so specified 
in the annual appropriation bill shall be in full compensation for all services 
rendered by such assistants, clerks and stenographers. 


History: En. Sec. 2, Ch. 108, L. 1921; re-en. Sec. 274, R. C. M. 1921; amd. Sec. 2, 
Ch. 176, L. 1931. 
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275. Appointment of assistants to civil executive officers. The civil 
executive state officers, boards, commissions or departments shall have the 
power to appoint their own assistants, clerks, and stenographers in the 
number and for the compensation fixed by the state board of examiners. 


History: En. Sec. 3, Ch. 108, L. 1921; re-en. Sec. 275, R. C. M. 1921; amd. Sec. 3, 
Ch. 176, L. 1931. 


276. Establishment of prices for state printing. Hereafter in all cases 
and instances where any publication is required by law, or is duly author- 
ized, to be made, executed or accomplished by or for or on behalf of the 
state of Montana, or any of the institutions of said state or any of the 
departments, boards, bureaus, or commissions thereof, or any of the offi- 
cers, agents or employees of the state when acting within the scope of 
their lawful authority and for the benefit of the state of Montana, the 
price for such publication and by whomsoever accomplished shall not 
exceed the following rate and standard hereby established and prescribed 
as the maximum rate and standard for all publications as aforesaid: 

(a) For every folio of one hundred (100) words, or any fraction 
thereof, one dollar and fifty cents ($1.50) for the first insertion, and fifty 
eents (50c) for each subsequent insertion thereof required by law to be 
made. 

(b) For rule and figure work, two dollars ($2.00), for every folio of 
one hundred (100) words or any fraction thereof, for the first insertion 
and fifty cents (50c) for each subsequent insertion thereof required by 


law to be made. 
History: En. Sec. 1, Ch. 157, L. 1921; re-en. Sec. 276, R. C. M. 1921. 


277. Basis of measurement. The following basis of measurement for 
the computation of folios in the various sizes of type is hereby fixed and 
prescribed as follows: 

Twelve (12) lines of six (6) point type; fourteen (14) lines of seven 
(7) point type; or sixteen (16) lines of eight (8) point type; or eighteen 
(18) lines of nine (9) point type; or twenty (20) lines of ten (10) point 
type; in each and every instance, by actual count, carefully verified, shall 
constitute a folio within the meaning of this act, when set in a column thir- 
teen (138) ems pica wide. 

History: En. Sec. 2, Ch. 157, L. 1921; re-en. Sec. 277, R. C. M. 1921. 


278. Lower rates permissible. The prices, rates and standards herein 
fixed and prescribed are, in each instance, and for every case covered 
by this act, the maximum prices, rates and standards, and their prescrip- 
tion and establishment herein shall in no case be taken as prohibiting a 
lesser or lower rate or price than herein fixed. Every department, insti- 
tution, officer or agent of the state shall, whenever possible, obtain a 
lower rate or price than is fixed herein, the equivalent of the minimum 
rate mentioned in the following section. 

History: En. Sec. 3, Ch. 157, L. 1921; re-en. Sec. 278, R. C. M. 1921. 


279. Affidavit of printer—allowance of claims. The state board of 
examiners shall not allow or approve for payment any claim against the 
state of Montana by any publisher or printer, natural, corporate or quasi- 
corporate, nor shall the state auditor draw his warrant, for the payment of 
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any such claim against the state of Montana, for legal advertising or any 
of the publications covered by this act, in the event there is not attached 
to said claim the affidavit of the publisher or printer (in the case of cor- 
porations or quasi-corporations by the business or advertising manager 
thereof) properly executed, setting forth that the price or rate charged 
the state of Montana for the publication for which claim is made, is not 
in excess of the minimum rate charged any other advertiser for publica- 
tion or advertisement set in the same sized type and published for the 
same number of insertions. And it is hereby declared to.be unlawful to 
make any claim against or to charge or attempt to charge, the state of 
Montana for any publication in excess of the minimum going rate charged 
any other advertiser for the same publication, set in the same sized type 
and published for the same number of insertions. 
History: En. Sec. 4, Ch. 157, L. 1921; re-en. Sec. 279, R. C. M. 1921. 


280. Penalty for false affidavit or overcharge. Any person, or any 
corporation or any firm, or any quasi-corporation, who shall violate any 
‘provision of this act, or swear falsely hereunder, or charge or attempt to 
charge the state of Montana in excess of the prices and rates herein fixed, 
or in any manner circumvent or attempt to circumvent this act, or aid or 
abet any other person, firm, corporation or quasi-corporation in offense 
against this act, shall be guilty of a misdemeanor, and shall on conviction 
for the first offense be fined. not more than one hundred dollars or be 
imprisoned in the county jail for not more than three months, or both 
such fine and imprisonment, in the discretion of the court, and shall 
on conviction for each subsequent offense be fined not more than three 
hundred dollars or be imprisoned in the county jail for not more than 
six months, or both such fine and imprisonment in the discretion of the 
court. 

History: En. Sec. 5, Ch. 157, L. 1921; re-en. Sec. 280, R. C. M. 1921. 


281. Size of type for state publications. Hereafter in the publication 
of reports, pamphlets, leaflets, bulletins and similar publications, save -as. 
hereinafter excepted, to be paid for from state funds, no larger body type 
shall be used than eight point upon an eight-point body or slug. When 
desirable to give emphasis a single two-point lead may be used between 
paragraphs, and where subheads are employed such subheads may be set 
off by not to exceed two two-point leads above and below. All tabular 
matter shall be set in six point upon a six-point body or slug. Running 
heads shall be set in not larger than twelve point. Drop folios, or folios 
at the bottom of pages, shall not be employed. Folios shall in all cases. 
be placed in the same line with the running heads. 

History: En. Sec. 1, Ch. 178, L. 1921; re-en. Sec. 281, R. C. M. 1921. 


282. Rule and figure work—short pages. It shall be unlawful to 
compute as ‘‘rule and figure work,’’ at an advanced price over ordinary 
composition, any tabular or statistical matter not requiring at least three 
justifications, if set by hand, or three slugs, if set upon linotype or other 
slug-casting machine. 

Short pages shall be computed on the basis of the actual amount of 
composition on such pages, measured from the top of the running head 
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to the bottom of the last type-set line. If tables or other matter be dropped 
down from the running head in making up a page, not to exceed three 
picas of the blank space thus created between the running head and the 
type matter shall be computed and charged for. 

History: En. Sec. 2, Ch. 178, L. 1921; re-en. Sec. 282, R. C. M. 1921. 

283. Computation title pages and cuts—exceptions. Title pages shall 
be computed as if set in solid eight point, measured from the top to the 
bottom of the type matter. Cuts of an area of five hundred six-point 
ems, appearing in the text, may be computed as type-set matter; if less 
than a full page and more than five hundred six-point ems in area, they 
shall be computed at five hundred ems. 

The above restrictions shall not apply to the publication of codes, 
session laws, legislative printing, briefs or transcripts intended for use 
in the state or federal courts, blanks, posters or similar printed matter. 

History: En. Sec. 3, Ch. 178, L. 1921; re-en. Sec. 283, R. C. M. 1921. 

283.1. Preference of Montana printers and binders in publishing deci- 
- sions, session laws and codes. The state purchasing agent shall, as occa- 
sion may require, call for bids for the printing and/or the binding of all 
decisions of the supreme court of Montana, all session laws, resolutions and 
memorials, and all codes and statutes (revised or otherwise). All con- 
tracts for the printing and/or binding thereof shall be let to contractors, 
publishers, or printers actually doing business within the state of Montana, 
and all labor on or connected with such printing and/or binding shall be 
performed within the state of Montana; and no such printing or binding 
shall be done or performed without the state of Montana, provided, how- 
ever, that nothing herein contained shall prevent the receipt of bids from 
contractors, publishers or printers doing business outside of Montana, and 
in the event that the bids for such printing and/or binding from con- 
tractors, publishers or printers actually doing business within the state 
of Montana are in excess of ten (10) per centum of the bids received for 
such printing and/or binding from contractors, printers or publishers 
doing business outside the state of Montana, contracts on such bids may 
be let or awarded to contractors, publishers or printers outside the state 


of Montana, and the labor thereon performed outside of Montana. 
History: En. Sec. 1, Ch. 153, L. 1935. - 


CHAPTER 26 
THE STATE PURCHASING DEPARTMENT 


Section 284. Creation state purchasing department—bond and salary. 
285. Duties of state purchasing agent—contingent funds for state de- 
partments. 
286. Maintenance of warehouse. 
287. Authority to purchase. 
288. Payment for purchases by state agent. 
289. Contracts for printing and supplies. 
290. Compensation and bond of employees. 
291. Agent may require tests. . 
292. Furnishing of stationery, ete., for departments of state. 
293. Supervision of public printing. 


293.1. Property returns. 

293.2. Inventory—property to be charged to persons receiving. 

293.38. Advertising for bids required—low bidder to receive contract. 
293.4. Sale of state property and products of state institutions. 

293.5. Contracts for supplies of state agencies. 

293.6. Printing and publications. 
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293.7. Requisitions for supplies—manner of letting contracts. 

293.8. Contracts limited to one year. 

293.9. Purchase of fresh fruits and vegetables—emergency purchases. 

293.10. Impartiality to be shown in letting contracts—preference to residents. 

293.11. Record of bids—contracts. 

293.12. Transfer of tontract forbidden—agreement between bidders invali- 
dates contracts—interest in contracts by officers forbidden—penalty. 

293.18. Inspection of property and warehouses of state. 

284. Creation state purchasing department, and agent—bond and 
salary. There is hereby created, of and for the state of Montana, a de- 
partment to be known as the state purchasing department. Said depart- 
ment shall be in charge of a state officer to be known as the state purchas- 
ing agent. He shall be appointed by the governor and shall hold office 
at the pleasure of the governor. He shall be a civil executive officer. 
He shall execute to the state of Montana a bond in the penal sum of 
ten thousand dollars for the faithful discharge of the duties of his office. 
He shall receive a salary of five thousand dollars per annum, and all 
necessary traveling expenses to be paid upon proper vouchers. 

History: En. Sec. 1, Ch. 197, L. 1921; References 


re-en. Sec. 284, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 


285. Duties of state purchasing agent—contingent funds for state 
departments. The state purchasing agent shall, under the restrictions of 
this act, have full and sole power and authority and it shall be his duty 
upon approval of the state board of examiners to contract for and pur- 
chase or direct and supervise the purchase and sale of all supplies of what- 
ever nature necessary for the proper transaction of the business of each 
and every state department, commission, board, institution, or official. 
For the purpose of making such purchases and contracts the state pur- 
chasing agent shall be and is hereby made the purchasing agent of and 
for each and every state department, commission, board, institution and 
official. Provided, the state board of examiners may provide a contingent 
fund for each state department, commission, board, institution, or official, 
in a sum to be fixed by the state board of examiners, to be used in the 
payment of urgent contingent expenses that may be necessary for the 
conduct of the business of such department, commission, board, institu- 
tion, or official, such expenditures to be thereafter examined and approved 
by the state. board of examiners. 


History: En. Sec. 2, Ch. 197, L. 1921; County, 66 M 608, 614, 214 P 596: Miller 
re-en. Sec. 285, R. C. M. 1921. Ins. Agency v. Porter et. al., 93 M 567, 


References 577, 20 P 2d 643. 


Northern Pac. Ry. Co. v. Sanders 


286. Maintenance of warehouses. The state purchasing agent shall 
have the power and authority, subject to the approval of the state board 
of examiners, to maintain warehouses and to rent or lease, or construct 
the same, and to issue such rules and regulations as may be necessary 
for the proper and economical conduct of the business of the state pur- 
chasing agent; provided, such contract and such purchase shall have first 
met the approval of the state board of examiners before being made. 

History En. Sec. 3, Ch. 197, L. 1921; References 


re-en. Sec. 286, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 20 P 2d 643. 
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287. Authority to purchase. An estimate or requisition approved by 
the department, commission, board or state official in control of the ap- 
propriation or fund against which such contract or purchase is to be 
charged, shall be full authority for any contract and any purchase made 
by the state purchasing department; provided, however, that no purchase 
shall be made by the state purchasing department of any furniture, fix- 
tures, apparatus or equipment for any department, board, commission or 
office until the estimate or requisition for the purchase thereof has been 
submitted to the state board of examiners and an order made by such 
board authorizing the purchase thereof. 


History: En. Sec. 4, Ch. 197, Ih. 1921; References 
re-en. Sec. 287, R. C. M. 1921; amd. Sec. 1, Miller Ins. Agency v. Porter et al., 93 
On.) 27, cise 1925: M 567, 577, 20 P 2d 643. 


288. Payment for purchases by state agent. All valid claims on ac- 
count of such contract and purchases negotiated by the state purchasing 
agent shall be audited and paid from the sums severally set aside for the 
use of the state purchasing department by the contract and purchase 
estimate or requisition upon the sworn statement of the executive officer 
of the department, commission, board, or institution, or the state official 
in control of the appropriation or fund, together with the sworn state- 
ments of the state purchasing department, and said sworn statements of 
said executive officer and state purchasing department, after approval by 
the state board of examiners shall be full and sufficient authority for the 
state auditor to draw his warrant and the treasurer to pay the same 
against any appropriation or fund in the treasury available for the pur- 
pose of any such contract and purchase. 

History: En. Sec. 5, Ch. 197, L. 1921; References 
re-en. Sec. 288, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 

| M 567, 577, 20 P 2d 643. 

289. Contracts for printing and supplies. The state purchasing agent 
shall have exclusive power, subject to the consent and approval of the 
state board of examiners, to contract for all printing and to purchase, 
sell, or otherwise dispose of, or to authorize, regulate and control the pur- 
chase, sale or other disposition of, all materials and supplies, service, 
equipment, and other physical property of every kind, required by any 
state institution or by any department of the state government; and to 
purchase or cause to be purchased all needed commissary supplies, and all 
raw material and tools necessary for any manufacturing carried on at 
any of said institutions; and to sell all manufactured articles, and collect 
the money for the same, and generally to regulate and control all pur- 
chases by any department of the state government, or by any state institu- 
tion; and also to furnish, repair, and maintain the executive residence 
for the governor. The state purchasing agent shall remit to the state 
treasurer all moneys received from the sale of property belonging to the 
state of Montana, said moneys to be by the treasurer credited to the general 


fund. 
History: En. Sec. 6, Ch. 197, L. 1921; References 
re-en. Sec. 289, R. C. M. 1921. Miller Ins. Agency v. Porter et al, 93 
M 567, 577, 20 P 2d 643. 
290. Compensation and bond of employees. The state purchasing 
agent shall have the power, with the approval of the state board of 
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examiners, to appoint and fix the compensation and amount of bonds of 
such additional employees as the proper and economical conduct of the 
business of the state purchasing department may demand. 
History: En. Sec. 7, Ch. 197, L. 1921; References 
re-en. Sec. 290, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
: M 567, 577, 20 P 2d 643. : 

291. Agent may require tests. The state purchasing agent shall have 
the authority to require any department of the state of Montana or of 
any of the educational institutions of the state to perform any tests as 
may be required by the state purchasing department for the better infor- 
mation of the state purchasing agent in determining the character and 
quality of the articles and commodities to be purchased and used by the 
state. 

History: En. Sec. 8, Ch. 197, L. 1921; References 
re-en. Sec. 291, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 648. 

292. Furnishing of stationery, etc., for departments of state. All sta- 
tionery, printing, paper, fuel and lights used in the legislative and other 
departments of government, shall be furnished, and the printing, and bind- 
ing and distribution of the laws, journals, and department reports and 
other printing and binding, and the repairing and furnishing the halls 
and rooms used for the meeting of the legislative assembly and its com- 
mittees, shall be performed under contract, to be given to the lowest re- 
sponsible bidder; and all such contracts shall be let by the state purchas- 
ing agent, but shall be subject to the approval of the board of examiners. 
Before any such contract is let the state purchasing agent must advertise 
in such manner and for such time as he deems proper for sealed proposals 
to furnish any and all supplies mentioned in this section. The state 
purchasing agent must specify in the advertisement the amount and 
kind of each article required. The proposals received must be directed 
to the state purchasing agent, who must, unless he rejects all bids, award 
the contract for furnishing such supplies, or any of them, to the lowest 
responsible bidder. 

History: En. Sec. 9, Ch. 197, L. 1921; References 
re-en. Sec. 292, R. C. M. 1921. Miller Ins. Agency v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 

293. Supervision of public printing. The state purchasing agent shall 
supervise and attend to all public printing and shall prevent duplication 
and unnecessary printing; all forms, blanks, and documents printed for 
distribution to the departments of the state government or state institu- 
tions shall be serially numbered and indexed by the state purchasing agent 
and sample copies of each thereof permanently retained in his library; 
and the state purchasing agent shall from time to time furnish to the 
public general information as to the nature, description, and official 
numbers of such reports as are available for public distribution. 

History: En. Sec. 10, Ch. 197, L. 1921; References 
re-en. Sec. 293, R. C. M. 1921. Miller Ins. Ageney v. Porter et al., 93 
M 567, 577, 20 P 2d 643. 

293.1. Property returns. All persons in charge of any state property, 

must, upon request of the state purchasing agent, furnish him with a sworn 
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statement of all personal property in his possession or under his charge 
belonging to the state of Montana, together with an estimate of the value 
thereof, and must also furnish such other information in connection there- 
with, as the state purchasing agent shall require. 

History: En. Sec. 1, Ch. 66, L. 1923. 


References 
Miller Ins. Ageney v. Porter et al., 93 M 567, 577, 20 P 2d 643. 


293.2. Inventory—property to be charged to persons receiving. From 
the report so made to the state purchasing agent, he must on or before 
June 30th, 1923, prepare a complete inventory for each state department, 
office, board, commission or institution, of all personal property belonging 
to the state of Montana, in charge or possession of such department, office, 
board, commission and institution, each such inventory to show in detail the 
estimated value of the items embraced therein, and each state department, 
office, board, commission and institution must be charged with all items 
of personal property and all other personal property thereafter placed at 
the disposal of any such state department, office, board, commission and 
institution, and shall be credited with all worn out, used, lost, injured or 
destroyed property from time to time, as may be reported to the state 
purchasing agent, and shall be held responsible for all items of personal 
property not accounted for. 

History: En. Sec. 2, Ch. 66, L. 1923. 


293.38. Advertising for bids required—low bidder to receive contract. 
The state purchasing agent in making purchase of supplies and equipment 
under the provisions of this act, or under the laws of the state of Montana 
must advertise as hereinafter provided, and award contracts in the name 
of the state of Montana for such supplies and equipment to the lowest 
responsible bidder, except as hereinafter provided. 

History: En. Sec. 3, Ch. 66, L. 1923. 


293.4. Sale of state property and products of state institutions. The 
state purchasing agent shall have exclusive power, subject to the consent and 
approval of the governor, to sell, or otherwise dispose of, or to authorize 
the sale or other disposition of, all materials and supplies, service, equip- 
ment, or other personal property of every kind now owned by the state 
of Montana, but not needed or used by any state institution or by any 
department of the state government; and to sell all articles, produce or 
crops produced, manufactured, made or grown in any state institution and 
to collect the money for same, except such portion of such articles, produce 
or crops as may be used or consumed in such institution; each state insti- 
tution shall keep and submit to the state purchasing agent, at least once 
each year or oftener if demanded, a list of such articles, produce or crops 
used or consumed therein and if any part thereof has theretofore been in- 
ventoried, as in this act hereinbefore provided, then such institution shall 
be given credit therefor. The state purchasing agent shall remit to the 
state treasurer all moneys received from the sale of property belonging to 
the state of Montana, said moneys to be by the treasurer credited to the 
general fund. True and correct lists of all articles, produce and crops 
sold with the names of the purchasers, their addresses and sums received 
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therefor, shall be prepared and kept on file in the office of the state 
purchasing agent, which list shall at all times be subject to inspection by 
the public. 

History: En. Sec. 4, Ch. 66, L. 1923. 


293.5 Contracts for supplies of state agencies. Unless otherwise pro- 
vided by law, the state purchasing agent shall have exclusive power, sub- 
ject to the consent and approval of the governor, to let to the lowest bidders 
and enter into contracts with the lowest bidders, for the furnishing of all 
supplies, stationery, paper, fuel, water, lights, and other articles required 
by the legislative assembly and all other offices, departments, boards, com- 
missions and institutions of the state. 

Before any such contract is let, the state purchasing agent must adver- 
tise in such manner and for such time as in this act provided for sealed 
proposals for all such supplies or services mentioned in this section. 

History: En. Sec. 5, Ch. 66, L. 1923. : 


293.6. Printing and publications. The state purchasing agent shall 
have exclusive power, subject to the consent and approval of the governor, 
to contract for all printing for any purpose used by the state of Montana 
in any state office, elective or appointive or by any state board, commis- 
sion, bureau, state institution or department and shall supervise and 
attend to all public printing of the state of Montana in the manner in this 
act provided, and shall prevent duplication and unnecessary printing; all 
forms, blanks and documents printed for distribution to the departments 
of the state government or state instituions shall be serially numbered and 
indexed by the state purchasing agent and sample copies of each thereof 
permanently retained in his office; and the state purchasing agent shall 
from time to time furnish to the public general information as to the 
nature, description and official numbers of such reports as are available 
for public distribution. 

Unless otherwise provided by law, the state purchasing agent in letting» 
contracts as provided in this act, for the printing, binding and publishing 
of all laws, journals and reports of the various offices, departments, boards, 
commissions and institutions of the state, shall have the power to determine 
the quantity, quality, style and grade of all such printing, binding and 
publishing. Provided, that all reports for any fiscal year required by law 
to be published, must be submitted to the governor before November Ist, 
of each year, for approval, correction or modification, and when by the 
governor approved, as corrected or modified, must by him be certified to 
the state purchasing agent for publication, provided, the governor may 
require all such reports or any number of them, to be published in one 
volume, such publication to be completed on or before the tenth day of 
January thereafter. 

And provided further, any such reports so published, in one volume may 
also be separately published in pamphlet form, in such number as may be 
directed by the governor. 

History: En. Sec. 6, Ch. 66, L. 1923. 


293.7. Requisitions for supplies—manner of letting contracts. State 
officers, commissioners of boards, or departments, superintendents of state 
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institutions or departments shall tabulate in detail the amount of supplies 
on hand at.the beginning of each quarter and the additional supplies 
needed for the ensuing quarter. The state purchasing agent shall make 
examination of the amount of supplies on hand and shall determine from 
such examination and from the statements so furnished him, as in this 
section provided, the additional amount of supplies necessary and shall 
make an itemized statement thereof, all of which acts of said state purchas- 
ing agent shall be subject to approval of the governor. As soon as the 
state purchasing agent shall determine, as in this section provided, what 
kind of supphes and the amount necessary for the state of Montana to 
purchase for its state offices, boards, commissions, departments or insti- 
tutions, he shall thereupon give notice in daily newspapers of general 
circulation in the state of Montana and published in different localities 
therein, for at least 20 days that sealed proposals will be received by the 
state purchasing department, up to a time to be mentioned therein, for 
furnishing supplies for such state offices, boards, commissions, depart- 
ments or institutions, which notice shall also state that detailed state- 
ments of supplies to be furnished are on file at the office of the state 
purchasing department and subject to inspection, and shall also specify 
that at a certain time, to be therein mentioned, said proposals will be 
opened, and contracts awarded to the lowest responsible bidder. Each 
proposal shall be accompanied by sample supplies proposed to be furnished, 
ample in quantity, to be divided, a part thereof, in case of award, to be 
kept in the office at the capitol and a part thereof, in case of award, to 
be sent to the place of intended delivery. The proposals shall be in writing, 
sealed and marked, ‘Proposals for furnishing supplies,’ and shall be 
addressed to the State Purchasing Agent, Helena, Montana. There shall be 
separate proposals and separate contracts for each class of material fur- 
nished: At the time mentioned in the said notice said proposals shall be 
opened, in public, and contracts awarded to the lowest responsible bidder. 
The department shall have the right to reject any and all bids. If all of 
such proposals shall be rejected, proposals shall again be invited and pro- 
ceeded with in the same manner. 

With any proposal the state purchasing agent may require a certified 
check on some responsible bank, payable to the treasurer of the state of 
Montana, equal in amount to 5 per cent of the sum of such proposal, as a 
ouarantee for the faithful performance of any contract awarded. In case 
no award is made to the party the check shall be returned to him when a 
contract has been duly signed and bond approved. All proposals shall 
include the delivery of the supplies to the departments and institutions for 
which they are purchased. 

The state officers, superintendent, commissioners, departments or insti- 
tutions, shall not have the authority to purchase any supplies or material, 
except on approval of the state purchasing agent. 

History: En. Sec. 7, Ch. 66, L. 1923. 

293.8. Contracts limited to one year. No contracts shall be made for 
a longer period than one year and such contract shall provide for the de- 
livery of such articles at such times and in such quantities as the purchas-. 
ing agent may determine. 

History En. Sec. 8, Ch. 66, L. 1923. 
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293.9. Purchase of fresh fruits and vegetables—emergency purchases. 
Fresh fruits and vegetables (other than potatoes) shall not be included 
in the supplies to be purchased as hereinbefore provided. The state pur- 
chasing agent may allow, under proper rules, regulations and instructions 
approved by the state board of examiners, any state officer, board, com- 
mission or superintendent of state institution to purchase the fresh fruits 
and vegetables therefor, and make other and minor purchases for the same; 
an itemized account to be kept of all such purchases and furnished to the 
state purchasing department. 

Likewise, when immediate delivery of articles or performance of service 
is required by the public exigencies, the articles or service so required may 
be procured by open purchase or contract at the place and in the manner 
in which such articles are usually bought and sold or such services engaged 
between individuals, but under the direction of the state purchasing agent 
and subject to the approval of the state board of examiners. 

History: En. Sec. 9, Ch. 66, L 1923. 


293.10. Impartiality to be shown in letting contracts—preference to 
residents. The state purchasing agent, or any officer or employee thereof, 
shall have no right to show any partiality or favoritism in making such 
awards or contracts, but shall be absolutely fair and impartial; provided 
that where both the bids and quality of goods offered are the same, 
preference shall be given to articles of local and domestic production and 
manufacture, and provided, further that where both the bids and the 
quality of goods offered are the same, preference shall be given to resident 
bidders of the state of Montana over non-resident bidders. 

History: En. Sec. 10, Ch. 66, L. 1923. 


293.11. Record of bids—contracts. The state purchasing department 
shall have recorded in a book kept for that purpose, a true and faithful 
abstract of all bids made for furnishing supplies and equipment for the 
state of Montana, giving the name of the party bidding, the terms of the 
offer, the sum to be paid, and shall keep on file and preserve all such bids 
until the end of the contract term to which they relate. Hach bidder 
shall have the right to be present, either in person or by agent, when the bids 
are opened and shall have the right to examine and inspect all bids. All 
purchases, advertisements and contracts for supplies for any purpose 
authorized by law shall be made by the state purchasing department in 
the name of the state of Montana. The records shall be open at all times 
for the inspection of those who may be interested in such contracts made or 
to be made with the state of Montana. 

History: En. Sec. 11, Ch. 66, L. 1923. 


293.12. Transfer of contract forbidden—agreement between bidders 
invalidates contracts—interest in contracts by officers forbidden—penalty. 
No contract or order or any interest therein shall be transferred by the 
party to whom such contract or order is given to any other party, and any 
such transfer shall cause the annulment. of the contract so transferred, at 
the option of the state. Collusion or secret agreements between bidders 
for the purpose of securing any advantage to the bidders as against the 
state of Montana in the awarding of contracts is hereby prohibited, and 
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the state purchasing agent and state board of examiners if they shall find 
sufficient evidence after any contract has been let that said contract was 
obtained by any bidder or bidders, by reason of collusive or secret agree-. 
ment among the bidders to the disadvantage of the state of Montana, shall 
have the right to declare any such contract null and void. 


All rights of action, however, for any breach of such contract by the 
contracting parties are reserved to the state. No member of the legislature, 
nor any elective or appointive state officer, nor any deputy or employee 
thereof, nor superintendent of any state institution or any employee thereof, 
nor any person in the employ of the state of Montana in any capacity 
whatsoever, shall directly, himself, or by any other person in trust for him 
or for his use or benefit or on his account, undertake, execute, hold or 
enjoy, in whole or in part, any contract or agreement made or entered 
into by or on behalf of the state of Montana under the provisions of this 
act, and every person who violates the provisions of this section shall be 
deemed guilty of a misdemeanor and shall be fined not less than $100 nor 
to exceed the sum of $5,000. 

- History: En. Sec. 12, Ch. 66, L. 1923. 


293.18. Inspection of property and warehouses of state. The ware- 
houses, supplies, furnishings and property of all kinds used in and about 
the business of the state of Montana, shall be subject at all times to the 
inspection and examination of the state purchasing department and any 
officer or employee of any office, board, commission or department. 

History: En. Sec. 13, Ch. 66, L. 1923. 


CHAPTER 27 
THE BUDGET SYSTEM 


Section 294. Act to be cited, how. 
295. Request for annual appropriation. 
296. By whom request to be made. 
297. Blank forms for requests. 
298. Budget and budget bill. 
299. Legislative action. 
300. Right of officers to appear on consideration of budget. 
301. Requirements as to supplementary appropriations. 
302. General provisions governing budget—action on bills by legislature. 
303. Printing and distribution of budget. 
304. Disposal of unexpended appropriations. 


294. Act to be cited, how. This act shall be known and may be cited 
as the “Budget Act.” 


History: En. Sec. 1, Ch. 205, L. 1919; References 
re-en. Sec. 294, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


295. Request for annual appropriation. Each department of the state 
government, and all state institutions and agencies requiring an annual 
appropriation from the state, shall present a request therefor to the state 
board of examiners, on or before the lst day of November of each year 
preceding a regular session of the legislative assembly. 


History: En. Sec. 2, Ch. 205, L. 1919; References 
re-en. Sec. 295, R. C. M. 1921; amd. Sec. 1, Veto Case, 69 M 325, 337, 222 P 428. 
Ch. 167, L. 1933. 
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296. By whom request to be made. Such request shall be made by 
the head of such department, institution, or agency, and in the ease of 
the judiciary, it shall be made by the clerk of the supreme court, under 
the direction of the chief justice of the supreme court. 


History: En. Sec. 3, Ch. 205, L. 1919; References 
re-en. Sec. 296, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


297. Blank forms for requests. All requests for appropriations shall 
be made upon blank forms to be furnished by the state accountant upon 
approval of the state board of examiners. The blank forms shall be filled 
in according to the rules adopted by the state board of examiners. Upon 
receipt of the requests for appropriations, the state board of examiners shall 
proceed to examine such requests and reports, for the purpose of determin- 
ing the necessity of the appropriations so requested. 

History: En. Sec. 4, Ch. 205, L. 1919; References 
re-en. Sec. 297, R. C. M. 1921; ama. Sec. 2, Veto Case, 69 M 325, 337, 222 P 428. 
Ch. 167, L. 1933. 

298. Budget and budget bill. The legislative assembly shall not appro- 
priate any money out of the state treasury except in accordannce with the 
following provisions: 

(a) Every appropriation bill shall be either a ‘‘ Budget Bill’’ or a “‘Sup- 
plementary Appropriation Bill” as hereinafter mentioned. 

(b) Budget. Within ten days after the convening of the state legis- 
lative assembly, the state board of examiners shall submit to the house of 
representatives and to the senate a budget which shall contain a statement 
showing : 

1. The total revenues and expenditures of the state for the preceding 
biennial period, and the estimated revenues and expenditures for the suc- 
ceeding biennial period. 

2. The current assets and liabilities, reserves and surplus or deficit of 
the state. 

3. All debts and the amount of all moneys in the state treasury to 
the credit of each fund. 

4. <All revenues, expenditures and balances for the preceding bien- 
nial period and the requests for the succeeding biennial period showing the 
amounts, item by item. 

(c) The budget shall be divided into two parts and the first part shall 
be designated “Governmental Appropriations” and shall embrace an item- 
ized estimate of the appropriations for each of the two ensuing fiscal years; 

1. For the legislative assembly, showing the amounts necessary to 
pay the mileage and per diem of each member and per diem of all officers 
and attaches, and the several items for necessary incidental expenses; 

2. For the executive department, as provided by law; 

3. For the judiciary department, as certified to by the clerk of the 
supreme court, herein provided, and as provided by law; 

4. To pay and discharge the principal and interest of any bonded 
indebtedness of the state of Montana; 

5. For the salaries payable by the state under the constitution and 
laws of the state; 
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6. For the establishment and maintenance throughout the state of a 
thorough and efficient system of public schools, so far as the same may 
be necessary, in conformity with the constitution and laws of the state; 

7. For such other purposes as are set forth in the constitution of the 
state. 

(d) The second part of the budget shall be designated ‘General Appro- 
priations’’ and shall include all other estimates and appropriations. 

(e) Budget Bill. The board of examiners shall prepare its reeommen- 
dations for the budget bill in the following manner: 

1. The recommendations of the state board of examiners shall be in 
the form of a budget bill, showing the amounts recommended for all the 
proposed appropriations. 

2. The recommendations of the state board of examiners shall desig- 
nate the fund or funds from which each appropriation is proposed to be 
made. 

3. The recommendations in the proposed budget bill may be itemized 
in such manner as the state board of examiners may deem necessary. 

4. The proposed budget bill as hereinabove provided shall be sub- 
mitted to the legislative assembly not later than the tenth day of the 
session. 


History: En. Sec. 5, Ch. 205, L. 1919; References 
amd. Sec. 1, Ch. 163, L. 1921; re-en. Sec. Veto Case, 69 M 325, 337, 222 P 428. 
298, R. C. M. 1921; amd. Sec. 3, Ch. 167, © 
L. 1933. 


299. Legislative action. The presiding officers of the house of repre- 
sentatives and of the senate shall promptly refer said budgets and budget 
bills to the proper committees. The budget bill for the maintenance of the 
several departments of the state government and the several state insti- 
tutions shall be based upon the budget and proposed budget bill so submit- 
ted; and the Jegislative assembly may amend the proposed budget bill by 
increasing or decreasing the items therein, except that the legislative 
assembly shall not amend the proposed budget bill so as to effect either the 
obligations oi the state or the payment of any salaries required to be paid 
by the constitution and laws of the state. 

History: En. Sec. 6, Ch. 205, L. 1919; References 
re-en. Sec. 299, R. C. M. 1921; amd. Sec. 4, Veto Case, 69 M 325, 337, 222 P 428. 
Ch. 167, L. 1933. 

300. Right of officers to appear on consideration of budget. The state 
board of examiners and representatives of the executive departments, 
boards, officers, commissions, and institutions of the state, and other 
state agencies expending or applying for state moneys, shall have the 
right, and when requested by either the house of representatives or the 
senate, it shall be their duty to appear and to be heard with respect to 
any budget bill during the consideration thereof, and to answer inquiries 
relative thereto. 

History: En. Sec. 7, Ch. 205, L. 1919; References 
re-en. Sec. 300, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 

301. Requirements as to supplementary appropriations. Neither the 

house of representatives nor the senate shall consider any other appropria- 
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tions until the budget bill has been finally acted upon by botk houses, 
and no other appropriation shall be valid unless in accordance with the 
following provisions: (1) Hvery such appropriation bill shall be em- 
bodied in a separate bill, limited to some single work, object, or purpose, 
therein stated, and called a supplementary appropriation bill; (2) No 
supplementary appropriation bill shall become a law unless it is passed in 
each house by a two-thirds vote of all members and the ayes and nays 
recorded on its final passage. 


History: En. Sec. 8, Ch. 205, L. 1919; References 
re-en. Sec. 301, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


302. General provisions governing budget—action on bills by legisla- 
ture. (1) If the general appropriation bill based upon the budgets shall 
not have been finally acted upon by both the house of representatives and 
the senate on or before the 30th day of the session of the legislative assem- 
bly, then such general appropriation bill shall be considered to the exclu- 
sion of all other bills until the same shall have been finally acted upon by 
both the house of representatives and the senate; (2) The state board of 
examiners, for the purpose of making up the budget bill, shall have the 
power, and it shall be its duty, to require from the proper state officials, 
including herein all executive departments, al! executive and administra- 
tive officers, bureaus, boards, commissions, and agencies expending or sup- 
ervising the expenditure of, and all institutions applying for state moneys 
and appropriations, such itemized statements and other information, in 
such form and at such times as the board shall direct; (3) Hach member 
of the legislative assembly, upon introducing a supplementary appropria- 
tion bill, shall present to the clerk an extra copy of such bill, which shall 
be transmitted to the state board of examiners which shall, within five 
days from the receipt thereof, return the same to the clerk, with recom- 
mendations and suggestions in connection with such appropriation to be 
transmitted to the committee to which the bill has been referred. 


History: En. Sec. 9, Ch. 205, I:. 1919; References 
re-en. Sec. 302, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


303. Printing and distribution of budget. The state board of exam- 
iners Shall have printed before the tenth day of each session of the 
legislative assembly, the budgets provided for herein, and shall distribute 
copies of the same to: the members of the legislative assembly and to 
all the state departments, institutions, and agencies. 


History: En. Sec. 10, Ch. 205, L. 1919; References 
re-en. Sec. 303, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


304. Disposal unexpended appropriations. All moneys now or here- 
after appropriated for any specific purpose shall, after the expiration 
of the time for which so appropriated, be covered back into the several 
funds from which originally appropriated; provided, however, that any | 
unexpended balance in any specific appropriation may be used for either 
of said years for which such appropriation has been made. 

History: En. Sec. 2, H. B, 372, p. 16, References 


L. 1895, not published in the codes; re-en. Meatarc 69 M 325. 3 9 
Sec. 304, R. C. M. 1921. eto Uase, 5, 337, 222 P 428. 
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CHAPTER 28 
THE STATE ACCOUNTANT 


Section 305. Appointment of state accountant. 
306. Powers and duties. 
307. Duty of officers of institutions to facilitate examinations. 
308. Refusal to comply with methods of accountant. 
309. Salary, oath and bond. 


305. Appointment of state accountant. The state board of examiners 
shall appoint a state accountant, who shall hold his office for the term 
of four years unless sooner removed by the board. 

History: En. Sec. 1, Ch. 86, L. 1909; re-en. Sec. 305, R. C. M. 1921. 


306. Powers and duties. The state accountant shall have the power, 
and it shall be his duty: 


1. To examine at least once every three months, the books and ac- 
eounts of the treasurer and secretary of each of the following institu- 
tions, to-wit: University of Montana, Montana state normal school, agri- 
cultural college of Montana, state orphans’ home, Montana state school of 
mines, Montana school for the deaf and blind, state reform school, soldiers’ 
home, state prison, Montana state fair, and state insane asylum; also to 
examine into the general financial affairs and conditions of each of said 
institutions. : 


2. ‘To prescribe the general methods and details of accounting for the 
receipt and disbursement of all moneys belonging to any of said institu- 
tions, or managed or controlled by them, and to require of all officers, 
directors, and other persons connected with the financial affairs of such 
institutions an adherence to such general method and details as are re- 
quired by law or said state accountant to be adopted and observed by such 
institutions; provided, that before any such general method and details 
of accounting, or any special rules are put into force in any of such 
institutions, thev shall first be approved by the state board of examiners. 


3. After the examination of the affairs, “books, and accounts of said 
institutions, to make full report of such examinations to the state board 
of examiners within thirty days after such examination. 


4. Said state accountant shall also perform such other duties or work 
of the state board of examiners as.said board may order and direct. 


History: En. Sec. 2, Ch. 86, L. 1909; re-en. Sec. 306, R. C. M. 1921. 


307. Duty of officers of institutions to facilitate examinations. All 
boards of directors, officers, employees, and other persons connected with 
the financial affairs of any of the institutions mentioned in the preced- 
ing section, must afford all reasonable facilities for the examination of 
accounts and investigations provided for in this act, and all boards of 
directors, officers, employees, and other persons connected with the finan- 
cial affairs of any said institutions must make returns and exhibits to 
said accountant under oath, in such form and in such manner as he may 
prescribe, not conflicting with the law and the rules and regulations ap- 
proved by the state board of examiners. Every director, officer, employee, 
or other person, wilfully violating the provisions of this section shall be 
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deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than one thousand dollars. 
History: En. Sec. 3, Ch. 86, L. 1909; re-en. Sec. 307, R. C. M. 1921. 


308. Refusal to comply with methods of accounting. The refusal or 
neglect of any member of the executive board or other officer or employee 
of any of said institutions to comply with the general methods and details 
of accounting prescribed by the state accountant shall constitute a good 
and sufficient ground to summarily remove said person from said board, 
office, or position by the state board of examiners. 

History: En. Sec. 4, Ch. 86, L. 1909; re-en. Sec. 308, R. C. M. 1921. 


309. Salary, oath and bond. The salary of said accountant shall be 
four thousand dollars ($4,000) per annum and upon entering upon the dis- 
charge of the duties of such position he shall take the constitutional. oath 
of office and file a bond in such sum as shall be fixed by the state board of 
examiners, to be approved by said board. 


History: En. Sec. 5, Ch. 86, L. 1909; re-en. Sec. 309, R. C. M. 1921; amd. Sec. 1, 
Ch. 57, LL. T9356. 


CHAPTER 29 
CUSTODIAN OF STATE CAPITOL 


Section 310. Custodian of state capitol. 
311. Duties of custodian of state capitol. 
312. Employment or dismissal of help. 
313. Same. 
314. Term of office. 
315. Official bond. 
317. National flag to be displayed. 
318. Duties of secretary of state. 
319. Appropriation. 


310. Custodian of state capitol. The head janitor at the state capitol 
shall be custodian of all state property at the state capitol. Said head 
janitor and custodian shall be appointed by the governor and shall receive 
a salary of two thousand dollars per year. 

History: En. Sec. 1, Ch. 46, L. 1917; re-en. Sec. 310, R. C. M. 1921. 


311. Duties of custodian of state capitol. It shall be the duty of the 
custodian of the state capitol to supervise and direct the work of caring 
for and maintaining the state capitol, its buildings, equipment, and grounds, 
under the direction of the state board of examiners. 

History: En. Sec. 2, Ch. 46, L. 1917; re-en. Sec. 311, R. C. M. 1921. 


312. Employment or dismissal of help. It shall be the duty of the 
custodian of the state capitol to nominate and recommend for employment 
or dismissal, and he shall have charge of and supervision over, all engi- 
neers, firemen, assistants, janitors, watchmen, guards, and all other labor- 
ers and employees that may be necessary in maintaining, cleaning, and 
caring for the state capitol, its buildings, equipment, and grounds. 

History: En. Sec. 3, Ch. 46, L. 1917; re-en. Sec. 312, R. C. M. 1921. 


313. Same. It shall be the duty of the custodian of the state capitol 
to have charge of, and keep clean and in good repair, all buildings, fur- 
niture, fixtures, equipment and all other property, of whatever kind and 
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character, belonging to the state of Montana at the state capitol, and to 
recommend to the proper board such repairs, replacements, renewals, or 
additions to the said buildings, equipment, and other property as may 
Seem necessary or desirable, and he shall permit the occupancy and use 
of such buildings, equipment, and other property, only as prescribed by 
law or as directed, upon requisition issued by the state board of exam- 
iners; to make on the thirty-first day of December of each year a report 
to the governor of the affairs of the custodian’s office, which report,. 
among other items, shall contain a full, complete, and true account of all 
persons employed by him or under his direction, the purposes for which 
employed, length of time served, and the compensation paid to each of 
such employees, a full, complete, and true statement of all fuel, water, and 
electric current consumed in heating, watering, and lighting the capitol 
buildings and grounds, and the amount paid for each of such items; to 
make and keep a true, correct, complete, and continuing inventory of all 
property, equipment, or supplies belonging to the state at the state capitol, 
checking the same in or out, as the case may be, when receiving or sur- 
rendering such property, equipment, or supplies, and he shall be held 
liable for its safe keeping and return; and to do all such other acts and 
thines, that to him may seem necessary or desirable, to properly con- 
serve and protect the best interests of the state in carrying into effect the 
provisions of this act. 
History: En. Sec. 4, Ch. 46, L. 1917; re-en. Sec. 313,.R. C. M. 1921. 


1314. Term of office. The custodian of the state capitol shall be ap- 
pointed for a term of four years, unless such appointment be sooner re- 


voked by the governor. 
History: En. Sec. 5, Ch. 46, L. 1917; re-en. Sec. 314, R. C. M. 1921. 


315. Official bond. The custodian of the state capitol must execute 
an official bond in the sum of five thousand dollars, conditioned on the 
faithful performance of his duties and trust. 

History: En. Sec. 6, Ch. 46, L. 1917; re-en. Sec. 315, R. C. M. 1921. See Sec. 465. 


316. Cmitted. 


317. National flag to be displayed. The national flag shall be kept 
unfurled, displayed, and floating from a suitable flagstaff to be erected 
upon the state capitol grounds from eight o’clock a. m. to five o’clock p. m. 
of each and every day of the year; provided, that the flag shall not be.so 
unfurled or displayed or allowed to remain floating when by reason of 
violent wind or other inclemency of the weather there is danger of destruc- 
tion of or material injury to such flag. 

History: En. Sec. 1, Ch. 157, L. 1907; Sec. 265, Rev. C. 1907; re-en. Sec. 317,. 
R. C. M. 1921. 

318. Duties of secretary of state. For the purposes of carrying out 
the provisions of this act the secretary of state is hereby authorized 
and directed to have erected on the state capitol grounds a suitable flag- | 
staff of proper dimensions, and to provide the necessary flag or flags of 
proper dimensions and suitable material, and to cause the said flag to be 
unfurled, displayed, and kept floating as above provided. 


History: En. Sec. 2, Ch. 157, L. 1907; Sec. 266, Rev. C. 1907; re-en. Sec. 318, 
R. C. M. 1921. 
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319. Appropriation. The necessary expenses incident to the carrying 
out of this act shall be paid out of such moneys as shall be appropriated 
for the maintenance of the capitol building and grounds, and that the 
sum of fifteen hundred dollars, or so much thereof as may be necessary, 
is hereby appropriated out of any moneys in the state treasury not other- 
wise appropriated, to pay for the same and to earry this bill into effect. 


History: En. Sec. 3, Ch. 157, L. 1907; Sec. 267, Rev. C. 1907; re-en. Sec. 319, 
R. C. M. 1921. 


CHAPTER 30 
CUSTODIAN OF RECORDS OF GRAND ARMY OF REPUBLIC 
AND UNITED SPANISH WAR VETERANS 


Section 320. Custodian of records of Grand Army of Republic and ee Spanish 
War Veterans. 
321. Room for storing and safe-keeping of records. 
322. Purposes for which room shall be used. 
323. Records to become property of state. 
324, Expense, how paid. 

320. Custodian of records of Grand Army of Republic and United 
Spanish War Veterans. The governor of the state of Montana is hereby 
authorized and directed to appoint a custodian of the records, mementoes, 
relics, documents, and archives of the Grand Army of the Republic, and 
the United Spanish War Veterans and history of the residents of the state 
of Montana who served in the army, navy or marine corps of the United 
States during the civil war or during the Spanish-American war. The 
department commander, department of Montana of the Grand Army of 
the Republic or department commander of the United Spanish War Vet- 
erans, department of Montana, may recommend to the governor a suitable 
person to be appointed as such custodian, provided that the person ap- 
pointed as such custodian must be a member of the Grand Army of the 
Republic of the department of Montana or of the United Spanish War 
Veterans, department of Montana. 

History: En. Sec. 1, Ch. 97, L. 1915; re-en. Sec. 320, R. C. M. 1921; amd. Sec. 1, 


Ch. 96, L. 1927. : 


321. Room for storing and safe-keeping of records. The governor 
and secretary of state are hereby authorized and directed to set apart a 
suitable room in the eapitol building of the state of Montana for the 
storing and safe-keeping of such archives, records, etc., of the Grand Army 
of the Republic and United Spanish War Veterans, and said room shall be 
suitably furnished, and shall be under the charge of the custodian so ap- 
pointed. 


History: En. Sec. 1, Ch. 32, L. 1913; amd. Sec. 2, Ch. 91, L. 1915; re-en. wee. 321, 
R. C. M. 1921; Sec. 1, Ch. 96, L. 1927. 


322. Purpcses for which room shall be used. Said room shall be used 
by such custodian for the purpose of storing and exhibiting relics, memen- 
toes, archives, and documents of the civil war, and United Spanish War 
Veterans and for arranging and preserving the history of the residents 
of Montana who served in the army, navy, or marine corps of the United 
States during the civil war or during the Spanish-American war, and any 
other literature which the department of Montana of the Grand Army 
of the Republic or the United Spanish War Veterans, department of Mon- 
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tana, may collect and desire to preserve as a part of the history of the 
state. Such records and exhibits shall be accessible at all times, under 
suitable rules and regulations, to all residents of this state, and other per- 
sons desirous of viewing such exhibits. 


History: En. Sec. 2, Ch. 32, L. 1913; amd. Sec. 3, Ch. 97, L. 1915; re-en. Sec. 322,. 
R. C. M. 1921; amd. Sec. 1, Ch. 96, L. 1927. 


323. Records to become property of state. All books, records, papers, 
relics, mementoes, and histories, and other effects of whatever nature ap- 
plying to the department of the Grand Army of the Republic, or United 
Spanish War Veterans, and accorded space in this room, shall, whenever 
such department ceases to exist as a department of the Grand Army of the 
Republic, or United Spanish War Veterans, become the property of the 
state of Montana. 


History: En. Sec. 3, Ch. 32, L. 1913; re-en. Sec. 4, Ch. 97, L. 1913; re-en. Sec. 323, 
R. C. M. 1921; amd. Sec. 1, Ch. 96, L. 1927. 


324. Expenses, how paid. The expense of collecting and maintaining 
such exhibits, including the salary of the custodian herein provided, shall 
not exceed the sum of twelve hundred dollars ($1200.00), in any one year, 
which shall be paid by the state treasurer in the same manner as other 
expenses and salaries of the state departments and employees or officers 
are paid. 

History: En. Sec. 5, Ch. 32, L. 1913; re-en. Sec. 5, Ch. 97, L. 1915; re-en. Sec. 324, 
R. C. M. 1921; amd. Sec. 1, Ch. 96, L. 1927. 


CHAPTER 31 
STATE BOARD OF CHARTIES AND REFORM 


Section 325. Creation of board. 
326. Membership and term of office. 
- 827. Meetings. 
328. Officers—election. 


329. Duties. 
330. Same. 
331. Sume. 
332. Powers. 
333. Report. 


334. Members must not be interested in certain contracts. 
335. Expenses. ; 

325. Creation of board. To the end that the administration of public 
charity and correction may be conducted upon sound principles of economy, 
justice, and humanity, and that the relations between the state and its 
dependent and criminal classes may become better understood, there is. 
hereby created a state board of charities and reform. 

History: Secs. 325 to 335 were enacted as Secs. 1 to 11, p. 161 to 163, L. 1893; 
re-en. as Secs. 740 to 750, Pol. C. 1895; appearing as Secs. 271 to 281, Rev. C. 19073. 
re-en. Sec. 325, R. C. M. 1921. 

326. Membership and term of office. That the said board shall consist 
of three members, who shall be nominated by the governor and confirmed 
by the senate, and shall hold their offices for the term of six years and 
until their successors are appointed and qualified, except that at the first 
appointment, the term of one member shall be fixed for two years, of an- 
other for four years, and of another for six years. Where any vacancy 
shall occur in the board during the recess of the senate, by resignation, 
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death, or otherwise, the governor shall appoint a new member to serve for 
the residue of the unexpired term. 

History: Sec. 272, Rev. C. 1907; re-en. Sec. 326, R. C. M. 1921. See also history 
of Sec. 325. 

327. Meetings. The board shall meet in the office of the secretary of 
state, within sixty days after their appointment, to organize and transact 
such other business as may be necessary to carry into effect the provisions 
of this act. They shall afterwards meet in October, on or before the fif- 
teenth day, and in January on or before the tenth day in each year; and 
they may hold such other meetings as they may decide upon. 

History: Sec. 273, Rev. C. 1907; re-en. Sec. 327, R. C. M. 1921. See also history 
of Sec. 325. 

328. Officers—election. The officers of the board shall consist of a 
president and secretary to perform the duties usually devolved upon such 
officers. The president and secretary shall be elected at the annual meet- 
ing to be held on or before the fifteenth day of January, and shall serve 
until their successors are elected. 


History: Sec. 274, Rev. C. 1907; re-en. Sec. 328, R. C. M. 1921. See also history 
of Sec. 325. 


329. Duties. It shall be the duty of the board to investigate and super- 
vise the whole system of the charitable and correctional institutions sup- 
ported by the state, or receiving aid from the state treasury, by personal 
visits to such, making themselves familiar with all matters necessary to be 
understood in judging of their usefulness, and of the honesty and economy 
of their management; and it shall be their duty to recommend such changes 
and additional provisions as they may deem necessary for their greater 
economy and efficiency. 


History: Sec. 275, Rev. C. 1907; re-en. Sec. 329, R. C. M. 1921. See also history 
of Sec. 325. 


330. Same. It shall be the further duty of the board to commence 
and to conduct a course of investigation into the condition of poorhouses 
in the state, personally visiting and inspecting them from time to time, 
ascertaining how many persons of each sex are therein maintained, at what 
cost, and under what circumstances, as to health, comfort, and good morals; 
how many insane persons are therein confined, and whether such arrange- 
ments are made for their care as humanity demands; also how many idiotic 
persons are therein supported; also how many poor children the said poor- 
houses contain, and what provision is made for their suitable care and edu- 
cation. They shall also collect statistics as to the number of the poor who 
are supported or relieved by towns or otherwise at the public expense, out: 
side of poorhouses, the cost at which support or relief is furnished, and any 
other important facts therewith connected. They shall also inquire to 
what extent the provisions of the law in regard to binding out poor children 
are complied with; and in general.they shall seek to collect such facts as 
may throw light upon the adequacy and efficiency of existing provisions 
for the support and relief of the poor, and any causes operating to increase 
or diminish the amount of pauperism in the state, or to place the burden of 
relieving it where it does not properly belong. 

History: Sec. 276, Rev. C. 1907; re-en. Sec. 330, R. C. M. 1921. See also history 
of Sec. 325. 
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331. Same. It shall be the further duty of the board to commence and 
conduct a course of investigation in regard to jails, city prisons, houses of 
correction, and other places in the state in which persons convicted or sus- 
pected of crime, or any insane persons are confined, ascertaining by visits 
or otherwise their sanitary condition, their arrangement for the separation 
of hardened criminals from juvenile offenders, and from persons suspected 
of crime or detained as witnesses; also whether any useful employment is 
furnished for prisoners, whether the insane are treated with due regard to 
humanity, and what efforts are put forth for the reformation of criminals; 
and in general they shall endeavor to ascertain, for the information of the 
legislature, any important facts or considerations bearing upon the best 
treatment of criminals and the diminution of crime. 


History: Sec. 277, Rev. C. 1907; re-en. Sec. 331, R. C. M. 1921. See also history 
of Sec. 325. 


332. Powers. The board shall have full power at all times to look into 
and examine the condition of the institutions and establishments referred to 
in this act, to inquire into and examine their methods of treatment, instruc- 
tion, and government and management of their inmates, the official con- 
duct of trustees, managers, directors, superintendents and other officers and 
employes of the same, the condition of the buildings, grounds, and other 
property connected therewith, and into all other matters pertaining to their 
usefulness and good management; and for these purposes they shall have 
free access to all parts of the grounds and buildings, and to all books and 
papers of said institutions and establishments; and all persons now or here- 
after connected with the same are hereby directed and required to give, 
either verbally or in writing, as the board may direct, such information and 
to afford such facilities for inspection as the board may require. 


History: Sec. 278, Rev. C. 1907; re-en. Sec. 332, R. C. M. 1921. See also history 
of Sec. 325. 


333. Report. On or before the fifteenth day of December in each year, 
the board shall present to the governor a report of their proceedings and of 
their expenses under the act. Said report shall contain a concise statement 
of the condition of each of the charitable and correctional institutions sup- 
ported by the state, or receiving aid from the state treasury, together with 
their opinion of the appropriation proper to be made, for each, for the fol- 
lowing year. It shall also embody the results of their investigations during 
the year in regard to the support of the poor and the treatment of criminals, 
and shall also contain any information, suggestions, or recommendations 
which they may choose to present upon the matters by this act assigned to 
their supervision and examination. One thousand copies of this report shall 
be printed by the state printer, in the same manner as those of state officers 
are printed for the use of the board and of the legislature. 


History: Sec. 279, Rev. C. 1907; re-en. Sec. 333, R. C. M. 1921. See also history 
of Sec. 325. 


334. Members must not be interested in certain contracts. All mem- 
bers of the board, and the secretary of the board, are hereby prohibited 
from being interested, directly or indirectly, in any contract or arrange- 
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ment for building, repairing, furnishing, or providing any supplies of either 
of the institutions placed under their supervision. 


History: Sec. 280, Rev. C. 1907; re-en. Sec. 334, R. C. M. 1921. See also history 
of Sec. 325. 


335. Expenses. The members of the board shall receive no compensa- 
tion for the services rendered under this act. Upon filing with the state 
board of examiners sworn statements of the amount of the expenses actually 
and necessarily incurred by them in carrying out the other provisions of 
this act, they shall have the amount of said expenses refunded to them 
from the state treasury, and the state auditor is hereby authorized and re- 
quired to draw his warrant on the state treasurer for the amount of ex- 
penses so incurred and proven. And there is hereby appropriated out of 
any money in the treasury, not otherwise appropriated, a sum sufficient. to 
comply with the provisions of this act. The board shall be supplied with all 
necessary stationery, blanks, printing, postage stamps, stamped envelopes 
for their own use, and for the use of their secretary, in the same manner 
in which state officers are now supplied with these articles. And there is 
hereby appropriated out of any money in the treasury, not otherwise appro- 
priated, a sum sufficient to comply with the provisions of this act, not 
to exceed one thousand dollars in amount for any one year. 


History: Sec. 281, Rev. C. 1907; re-en. Sec. 335, R. C. M. 1921. See also history 
of Sec. 325. 


CHAPTER 382 
MONTANA RELIEF COMMISSION 


Section 335.1. Montana relief commission—members—qualifications—purpose. 
335.2. Members— appointment —terms of office — oath — official bonds — 


meetings. 

335.3. Compensation of commissioners—interest in operations of commission 
forbidden. 

335.4. Relief fund established—allocation of funds to match federal funds. 
authorized. 


335.5. Power to administer funds—records and reports—duty of state ex- 
aminer to audit—method of accounting. 

335.6. Disbursement of moneys. 

335.7. Appropriations not affected by budget act. 

335.8. Budgets to be prepared by commission at request of federal agencies— 
compliance with federal requirements authorized. 

335.9. Commission to supervise expenditures. 

335.10. Cooperation with federal agencies. 

335.11. Relief administrator — appointment and compensation — duties — com- 
mission to determine policies and approve appointments. 

335.12. County relief committees to be appointed—compensation not allowed. 

335.13. Commission to make and enforce regulations for distribution of relief 
funds. 

335.14. Attorney general to be legal adivsor—additional counsel. 

335.15. Power to acquire property—title to be taken in name of commission. 

335.16. Authority of commission to enter into contracts with federal agencies 
—purpose and intent of act. 

335.17. Construction of act to be liberal. 


335.1. Montana relief commission—members—qualifications—purpose. 
There is hereby created and established a state department and institution of 
public relief composed of a commission of five (5) members, each of whom 
shall be a citizen of the United States and a resident and taxpayer of the 
state of Montana for a period of three (3) years prior to his appointment, 
which commission shall be known as the ‘‘Montana Relief Commission’’; the 
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purpose of which shall be to provide means for the sustenance of life, shelter 
and the relief of distress among the people of the state whom economic con- 
ditions, industrial inactivity, old age, unemployment or other causes‘ over 
which they have no control have deprived of support and to aid dependent 
children and for such other economic security functions as are or may be 
assumed by the state; and to provide further for necessary cooperation with 
other state and federal agencies in the employment of those in need of em- 
ployment to prevent them from becoming objects of relief; and to admin- 
- ister sucn funds as are appropriated by the state legislature or made avail- 
able to the state of Montana, or the governor thereof, by any act of Congress 
of the United States for any declared purposes of this act. 
History: En. Sec. 1, Ch. 109, L. 1935. 


335.2. Members—appointment—terms of office—oath—official bonds— 
meetings. After the approval of this act the governor shall appoint all 
members of the ‘‘Montana Relief Commission.’’ The terms of the first three 
members so appointed shall expire February 1, 1936, and the terms of the 
~ next two members so appointed shall expire February 1, 1937. Upon the 
expiration of the term of any member his successor shall be appointed for a 
term of two years. Appointments to fill vacancies in the membership of the 
‘*Montana Relief Commission’’ arising from any cause whatsoever shall be 
for the remaining portion of such term. The members of the ‘‘Montana 
Relief Commission”’ shall take and subscribe to the constitutional oath of 
office and shall furnish a surety company bond conditioned upon the faith- 
ful discharge of their duties in the amount of twenty-five thousand ($25,- 
000.00) dollars each running to the state of Montana, the premium of which 
shall be paid by the state. 

The members of the commission shall meet and elect such officers of the 
commission as they deem advisable and shall meet thereafter at least four 
times a year and whenever called in session by the chairman of the commis- 
sion, or the governor of the state of Montana or by a majority of the mem- 
bers of the commission. 

History: En. Sec. 2, Ch. 109, L. 1935. 


335.3. Compensation of commissioners—interest in operations of com- 
mission forbidden. The members of said commission shall receive as com- 
pensation the sum of ten and no/100 ($10.00) dollars per diem for each day 
actually engaged in the duties of their office, in addition to their necessary 
expenses while away from their home in the performance of the duties of 
their office, said sum to be paid out of the funds appropriated to the use of 
said “‘Montana Relief Commission’’ by the state of Montana. No member 
of the Montana relief commission, or of any of the county relief committees, 
shall have any direct or indirect financial interest in or profit by any of the 
operations of the commission or any of its agencies. 

History: En. Sec. 3, Ch. 109, L. 1935. 


335.4. Relief fund established—allocation of funds to match federal 
funds authorized. There is hereby created, and the state treasurer is hereby 
directed to set up and establish a fund to be known as the ‘‘Relief Fund,’’ 
to which shall be distributed such moneys as are provided therefor by the 
legislative assembly, and such funds as are made available to the state of 
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Montana, or the governor thereof, by the federal government, by or through 
the president of the United States, or by act of congress, or by or through 
any department or agency of the United States; or by gift or grant from 
private sources, or from any sources whatsoever, for any of the purposes 
set forth in this act. The Montana relief commission shall have authority 
to allocate a portion of the relief fund for the purpose of matching any 
federal funds which may become available for old age assistance or aid to 
dependent children, or other relief, welfare or social security purposes for 
which federal funds are or may become available on a matching basis. 
History: En. Sec. 4, Ch. 109, L. 1935. 


335.5. Power to administer funds—records and reports—duty of state 
examiner to audit—method of accounting. The ‘‘Montana relief commis- 
sion’’ is hereby authorized, and it shall be its duty to administer the fund 
hereby created as a state institution in such manner as to effectuate the 
purposes of this act. Such commission shall keep complete records and 
reports of all receipts of moneys, disbursements made thereof, all of which 
said records, and reports shall be subject to examination and audit by the 
state examiner, and it shall be the duty of the state examiner to examine 
and audit such reports when and at such intervals as he shall deem neces- 
sary. The fiscal rules and regulations of the United States government as 
enjoined upon the ‘‘Montana relief commission’’ shall be used as a method 
of accounting for all of such funds. 

History: En. Sec. 5, Ch. 109, L. 1935. 


335.6. Disbursement of moneys. The state treasurer is hereby directed 
to disburse the moneys appropriated by this act upon warrants issued by 
the state auditor under the direction of the state board of examiners, after 
claim has been approved, for the use of said Montana relief commission. 

History: En. Sec. 6, Ch. 109, L. 1935. 


335.7. Appropriations not affected by budget act. The appropriation 
or appropriations herein provided for shall be deemed and held valid not- 
withstanding the provisions of the budget act. 

History: En. Sec. 7, Ch. 109, L. 1935. 


335.8 Budgets to be prepared by commission at request of federal agen- 
cies—compliance with federal requirements authorized. If the federal gov- 
ernment or any department or agency thereof requires the submission of a 
budget, or budgets before authorizing the expenditure or allocation to the 
state of Montana, or its governor, of federal funds, the ‘‘Montana relief 
commission’’ is hereby authorized to prepare budgets in accordance with 
such requirements and shall forward the same to the federal agency charged 
with receiving them; and if the federal government, or any department or 
agency thereof, shall require as a condition to the authorizing of the ex- 
penditures or allocation of federal funds that certain rules and regulations 
be complied with in accounting for the expenditure of said funds, the said 
‘“Montana relief commission’’ is hereby empowered to do and perform any 
act necessary to comply with such requirements. 

History: En. Sec. 8, Ch. 109, L. 1935. 


335.9. Commission to supervise expenditures. The ‘‘Montana relief 
commission’’ shall supervise the expenditure of the fund herein created and 
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all funds appropriated by this act, by the legislative assembly or by the 
state of Montana for the purposes set forth in this act and shall supervise 
the expenditure of all federal funds appropriated by act of congress and/or 
allocated to the state of Montana, or its governor, by act of congress, the 
president of the United States, the executive department of the United 
States, or any of its agencies for the purpose set forth in this act. 

History: En. Sec. 9, Ch. 109, L. 1935. 


335.10. Cooperation with federal agencies. The ‘‘Montana relief com- 
mission’’ is hereby directed to establish effective and efficient cooperation 
with federal authorities or agencies created or to be created by act of Con- 
gress, or created or to be created by the executive of the United States or 
the executive department of the United States or any agency thereof through 
which any funds have been or may hereafter be allocated to the state of 
Montana, or its governor, for the purposes set forth in this act and are 
directed to establish rules and regulations for the distribution of the funds 
herein mentioned consistent and in conformity to rules and regulations of 
the federal government with reference to the expenditure of such funds 
heretofore or hereafter lawfully promulgated. 

History: En. Sec. 10, Ch. 109, L. 1935. 


335.11. Relief administrator—appointment and compensation—duties— 
commission to determine policies and approve appointments. The commis- 
sion shall appoint a Montana relief administrator who shall hold office at 
the pleasure of the commission and shall receive such salary and traveling 
expenses as the commission shall prescribe, and who, if and so long as fed- 
eral funds are available to the state commission, shall be a person acceptable 
to such federal authority as is charged by law with the administration 
and/or .allotment of such federal funds. Said administrator shall be the 
administrative officer for the commission. The commission shall determine 
the policies of the Montana relief administration, but all administrative and 
executive authorities and duties shall be vested in the administrator, pro- 
vided however, that appointments by the administrator of major department 
heads shall be subject to the approval of the commission. 

History: En. Sec. 11, Ch. 109, L. 1935. 


335.12. County relief committees to be appointed—compensation not 
allowed. The relief administrator with the approval of the commission may 
appoint committees in such counties of this state as shall ask and receive 
relief or other public assistance through or from the ‘‘Montana relief com- 
mission’’ or any agency of the United States government whose funds are 
distributed as herein provided whenever in its Judgment such committees 
will be of service in carrying out the purposes of this act. All of such 
committees shall serve without salary or compensation. 

History: En. Sec. 12, Ch. 109, L. 1935. 


335.13. Commission to make and enforce regulations for distribution of 
relief funds. The commission shall make al! necessary rules and regulations 
in connection with the making of application for relief; to the investigation 
and granting of the same; and shall require adequate standards of relief, 
require the making of such reports as they deem necessary, and shall super- 
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vise and regulate the distribution of relief funds received from the Recon- 
struction Finance Corporation and/or any and all other agencies of the 
United States government which may distribute and allocate funds of the 
United States for the purposes mentioned in this act, or which may be made 
available to the state of Montana by gift, grant or otherwise from private 
or other sources, and may compel compliance with their rules and regula- 
tions and with the rules and regulations of the agencies of the United States — 
government as a condition precedent to securing relief. 
History: En. Sec. 13, Ch. 109, L. 1935. 


335.14. Attorney general to be legal advisor—additional counsel. The 
attorney general shall act as legal advisor of the Montana relief commis- 
sion and shall perform such services as it may request and he is hereby em- 
powered to employ such other and additional counsel or legal services as 
in his judgment may be necessary and fix the compensation therefor, which 
compensation shall be paid out of the relief funds. 

History: En. Sec. 14, Ch. 109, L. 1935. 


335.15. Power to acquire property—title to be taken in name of com- 
mission. The commission shall have power to acquire by purchase, ex- 
change, or gift, on such terms and conditions, and in such manner as it may 
deem proper, and to acquire by condemnation in accordance with and sub- 
ject to the provisions of any and all existing laws applicable to the condem- 
nation of property for public use, any land, rights, easements, and other 
property, either real or personal, necessary or proper to carry out the pur- 
poses set forth in this act. Title to property purchased, or condemned, or 
acquired in whatever manner, shall be taken in the name of the commission, 
but the commission shall be under no obligation to accept and pay for any 
property condemned under this act, except from the funds provided by this 
act. 

History: En. Sec. 15, Ch. 109, L. 1935. 


335.16. Authority of commission to enter into contracts with federal 
agencies—purpose and intent of act. The commission is empowered to enter 
into contracts and leases with the United States of America, its instrumen- 
talities, or its agencies, or any thereof, to carry out any of the purposes 
set forth in this act, and may in such contracts or leases authorize the 
United States, its instrumentalities, or agencies, or any thereof, to exercise 
such supervision over any property belonging to the commission, or 
any matter or thing the subject of said contract or lease, as it 
may be required by the United States, its instrumentalities, or its 
agencies, or any thereof, until such time as any money expended, advanced 
or loaned by the said United States, its instrumentalities, or agencies, and 
agreed to be repaid thereto by the commission shall have been fully repaid. 
It is the purpose and intent of this act that the commission shall be author- 
ized and empowered to accept, cooperation from the United States of Amer- 
ica, its instrumentalities, and agencies in all matters deemed necessary by 
the commission to carry out the purposes of this act, and the commission 
shall have full power to do any and all things necessary in order to avail 
itself of such aid, assistance and cooperation under federal legislation here- 
tofore or hereafter enacted by Congress or under any proclamation or order 
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of the executive, or of any executive department, or agency, of the United 
States, now or hereafter promulgated or made. 
History: En. Sec. 16, Ch. 109, L. 1935. 


335.17. Construction of act to be liberal. This act being necessary for 
the welfare of the state shall be liberally construed to effect the purposes 
thereof. | 

History: En. Sec. 18, Ch. 109, L. 1935. 


CHAPTER 38 
OLD AGE PENSIONS 


Section 335.18. Creation of state commission. 
335.19. County commission established. 
335.20. Requirements for assistance. 
335.21. Amount of the assistance. 
335.22, Application—requirements of. 
335.23. State administration. 
335.24, Levy and payment. 
335.25. Records and accounts. 
335.26. Claims for reimbursement. 
335.27. Approval of claims. 
335.28. Investigation of applicant. 
335.29. Granting of assistance. 
335.30. Recipient shall not receive other public assistance. 
335.31. Assistance may be paid to guardian. 
335.32. Subsequent increase of income. 
335.33. Revocation of aid. 
335.34. Periodic review of assistance grants. 
335.35. Change of residence of person receiving old age assistance. 
335.36. Reports of commissions. 
335.37. Inalienability of assistance. 
335.38. Claims against the estate of an assisted person. 
335.39. Assignment of property by recipient—return of property on discon- 
de tinuance of assistance—county attorney to assist commission. 
335.40. Recovery of assistance payments 
335.41. Expenses of act. 
335.42. Disposition of receipts. 
335.43. Fraudulent acts. 
335.44. Limitation of act. 
335.45. Relief other than pension. 


335.18. Creation of commission. Subject to the provisions of this act 
every person residing in the state of Montana, if in need, shall be entitled 
to old age pension assistance from the state. There is hereby established in 
the state of Montana a state old age pension commission which shall be the 
Montana relief commission, to serve as such without any additional com- 
pensation and shall have authority to make such rules and regulations con- 
sistent with the provisions hereof as are necessary to carry out the pro- 
visions of this act. Said board shall have full power and authority to en- 
force this act and to do all things necessary and requisite toward the ful- 
fillment of the purposes of this act. 

History: En. Sec. 1, Ch. 170, L. 1935. 


335.19. County commission established. There shall be established in 
each county of the state of Montana a county old age pension board here- 
inafter called the county old age pension commission. The county old age 
pension commission shall consist of the boards of county commissioners of 
the respective counties of the state of Montana and the county relief com- 


411 


335.20-335.22 POLITICAL CODE Ch. 33 


mittee designated by the Montana relief commission, both to serve as such 
without any additional compensation. 
History: En. Sec. 2, Ch. 170, L. 1935. 


335.20. Requirements for assistance. Persons eligible to receive old age 
assistance. Old age assistance may be given under this act to any person 
who: : 
(1) Has attained the age of sixty-five (65) years. 

(2) Has income which, when added to the contributions in money, sub- 
stance or service from legally responsible relatives or others, is inadequate 
to provide a reasonable subsistence compatible with decency and health. 

(3) Is a citizen of the United States. 

(4) Has been a resident of the state of Montana for at least five (5)~ 
years within the ten (10) years immediately preceding his application for 
old age assitance. 

(5) Has resided in and been an inhabitant of the county in which appli- 
cation is made for at least one (1) year immediately preceding the date 
of the application. Any person otherwise qualified who has resided in the 
state for five (5) years or more within the ten (10) years immediately pre- 
ceding the application, and who has no legal residence, shall file his applica- 
tion in the county in which he is residing, and his assistance, if granted, 
shall be paid entirely from state funds until he can qualify as having a legal 
residence in the said county. For the purpose of this act, every person 
who has resided one (1) year or more in any county in this state shall 
thereby acquire a legal residence in such county, which he shall retain until 
he has acquired a legal residence elsewhere, or until he has been absent. 
voluntarily and continuously for one (1) year therefrom. | 

(6) Is not at the time of receiving assistance an inmate of any public 
or private institution, except in the case of temporary medical or surgical 
care in a hospital. 

(7) Has not made a voluntary assignment or transfer of property for 
the purpose of qualifying for such assistance, except as provided in sec- 
tions 335.32, 335.39 and 3385.40. 

(8) Is not because of his physical or mental condition in need of con- 
tinued institutional care. 

History: En. Sec. 3, Ch. 170, L. 1935. 


339.21. Amount of the assistance. It shall be the duty of the county 
old age pension commission to provide a reasonable subsistence compatible 
with decency and health for those eligible for old age assistance under the 
provisions of this act. The amount of the old age assistance to any such 
person shall, subject to rules, regulations, and standards of the state old age — 
pension commission, be determined by the county old age pension commis- 
sion with due regard to the conditions existing in each ease. 

History: En. Sec. 4, Ch. 170, L. 1935. 

335.22. Application—requirements of. A person requesting old age as- 
sistence under this act shall make his application therefore to the county old 
age pension commission of the county in which the applicant resides or is. 
establishing legal residence. An inmate of a public or private institution 
of a correctional, custodial, or curative character may make an application 
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while in such a home or institution, but the assistance, if granted, shall not 
be paid until after he ceases to be such an inmate. The application shall be 
made in writing or reduced to writing, upon standard forms prescribed by 
the state old age pension commission. 

History: En. Sec. 5, Ch. 170, L. 1935. 


335.23. State administration. The state old age pension commission 
shall supervise the administration of old age assistance under this act by 
the county old age pension commission. The state old age pension com- 
mission shall prescribe the form of and print and supply to the county old 
age pension commission blanks of applications, reports, affidavits and such 
other forms as it may deem advisable. The state old age pension commis- 
sion is hereby authorized to and shall make rules and regulations necessary 
for the carrying out of the provisions of this act to the end that old age 
assistance may be administered uniformly throughout the state, having 
regard for the varying costs of living in different parts of the state and 
that the spirit and purpose of this act may be complied with. All rules and 
regulations made by the state old age pension commission under this act 
shall be binding upon the county old age pension commission and the 
counties. 

History: En. Sec. 6, Ch. 170, L. 1935. 


335.24. Levy and payment. In each county old age assistance shall 
be paid from the county poor fund. It is hereby made the duty of the ap- 
propriate authority in each county to make a levy in an amount not pro- 
hibited by law, so as to make available to the order of the county old age 
pension commission such a sum as may be needed for old age assistance and 
include such sum in the taxes to be levied in each county. 

History: En. Sec. 7, Ch. 170, L. 1935. 


335.25. Records and accounts. The county old age pension commission 
shall keep such records and accounts in relation to old age assistance as the 
state old age pension commission shall prescribe. The state shall reimburse 
each county from any funds available and from funds received by the state 
from the United States government in an amount not exceeding seventy- 
five per centum (75% ) of the amount expended for assistance for each aged 
person which has been granted under the provisions of this act and in ac- 
cordance with the rules of the state old age pension commission. 

History: En. Sec. 8, Ch. 170, L. 1935. 


335.26. Claims for reimbursement. Claims for state reimbursement un- 
der this act shall be presented by the respective county old age pension com- 
missions to the state old age pension commission at such time and in such 
manner as the state old age pension commission may prescribe. 

History: En. Sec. 9, Ch. 170, L. 1935. 


335.27. Approval of claims. Approval of such claims shall be made 
by the state old age pension commission to the extent of the funds available 
and funds provided by the United States government and the state old age 
pension commission shall certify to the state treasurer the amount so ap- 
proved by it, specifying the amount to which each county is entitled. The 
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amount so certified shall be paid from the state treasury to the county treas- 
urer of each county entitled thereto. 

History: En. Sec. 10, Ch. 170, L. 1935. 

335.28. Investigation of applicant. Whenever a county old age pension . 
commission receives an application for an old age assistance grant, an in- 
vestigation and record shall be promptly made of the circumstances of the 
applicant. The object of such investigation shall be to ascertain the facts 
supporting the application made under this act and such other information 
as may be required by the rules of the state old age pension commission. 
The county old age pension commission and the state old age pension com- 
mission shall have the power to issue subpoenas for witnesses and compel 
their attendance and the production of papers and writings and officers and 
employees designated by the county old age pension commission or the state 
old age pension commission may administer oaths and examine witnesses 
under oath. 

History: En. Sec. 11, Ch. 170, L. 1935. 

335.29. Granting of assistance. Upon the completion of such investiga- 
tion the county old age pension commission shall decide whether the appli- 
eant is eligible for and should receive an old age assistance grant under 
this act, the amount of the assistance, and the date on which the assistance 
shall begin. It shall make an award which shall be binding upon the county 
old age pension commission and be complied with by such county old age 
pension commission until modified or vacated. It shall notify the applicant 
of its decision in writing. If an applicant is denied or the grant is deemed 
inadequate by the applicant, he may appeal to the state old age pension 
commission. The state old age pension commission shall upon receipt of 
such an appeal review the case. The state old age pension commission may 
also, upon its own motion, review any decision made by the county old age 
pension commission. The state old age pension commission may make such 
additional investigation as it may deem necessary, and shall make such 
decision as to the granting of assistance and the amount and nature of 
assistance to be granted the applicant as in its opinion is justified and in 
conformity with the provisions of this act. All decisions of the state old 
age pension commission shall be binding upon the county old age pension 
commission involved and shall be complied with by the county old age 
pension commission. 

History: En. Sec. 12, Ch. 170, L. 1935. 


335.30. Recipient shall not receive other public assistance. No person 
receiving an old age assistance grant under this act shall at the same time 
receive any other relief from the state, or from any political subdivision 
thereof, except for medical and surgical assistance. 

History: En. Sec. 13, Ch. 170, L. 1935. 


335.31. Assistance may be paid to guardian. If the person receiving 
old age assistance is, on the testimony of reputable witnesses, found incapa- 
ble of taking care of himself or his money, the state old age pension commis- 
sion may direct the payment of the installments of the old age assistance 
to any responsible person for his benefit. 

History: En. Sec. 14, Ch. 170, L. 1935. 
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335.32. Subsequent increase of income. If, at any time during the con- 
tinuance of old age assistance, the recipient thereof or the husband or wife 
of the recipient, becomes possessed of any property or income in excess of 
the amount enjoyed at the time of the granting of the assistance, it shall 
be the duty of the recipient immediately to notify the county old age pension 
commission of the receipt and possession of such property or income, and 
the county old age pension commission may, on inquiry, either cancel the 
assistance or vary the amount thereof in accordance with circumstances, 
and any excess assistance theretofore paid shall be returned to the state and 
the county in proportion to the amount of the assistance paid by each re- 
spectively, and be recoverable as a debt due the state and the county. 

History: En. Sec. 15, Ch. 170, L. 1935. 


335.33. Revocation of aid. If at any time the state old age pension 
commission has reason to believe, by reason of a complaint or otherwise, that 
an old age assistance allowance has been improperly granted, it shall cause 
an investigation to be made. If it appears as a result of any such investiga- 
tion that the assistance was improperly granted, the state old age pension 
commission shall immediately notify the county old age pension commis- 
sion that it will not approve any payment made thereafter. 

History: En. Sec. 16, Ch. 170, L. 1935. 


335.34, Periodic review of assistance grants. All assistance grants un- 
der this act shall be reconsidered from time to time, or as frequently as may 
be required by the rules of the state old age pension commission. After 
such further investigation as the county old age pension commission may 
deem necessary or the state old age pension commisison may require, the 
amount and manner of giving the assistance may be changed or the assist- 
ance may be withdrawn if such authority finds that the recipient’s circum- 
stances have changed sufficiently to warrant such action. It shall be within 
the power of the county old age pension commission at any time to cancel 
and revoke assistance for cause, and it may for cause suspend payments for 
assistance for such periods as it may deem proper, subject to review by the 
state old age pension commission, as provided in section 335.29. 

History: En. Sec. 17, Ch. 170, L. 1935. 


335.35. Change of residence of person receiving old age assistance. Any 
person qualified for and receiving assistance hereunder in any county in 
this state who removes to another county in the state, shall be entitled to 
recelve assistance under the provisions of this act after a one-year residence 
in the county to which such person has removed, provided an agreement in 
writing has been entered into by and between the two (2) counties concerned 
approving such transfer or removal, and thereupon the county of first resi- 
dence of such person shall continue his assistance for one (1) year and until 
the aforesaid residence has been established by him in the second county. 

History: En. Sec. 18, Ch. 170, L. 1935. 


335.36. Reports of commissions. Each county old age pension commis- 
sion shall make such reports and in such detail as the state old age pension 
commission may from time to time require, and shall transmit to the state 
old age pension commission upon its request copies of the application and 
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any or all other records pertaining to any case. The state old age pension 
commission is hereby authorized and directed to make such reports and in 
such detail as may be required of it to the federal government. Within 
ninety (90) days after the close of each calendar year, the state old age 
pension commission shall make a report to the governor for the preceding 
year, which shall include a full account of the administration of this act, 
the expenditure of all funds under this act, adequate and complete statistics 
concerning old age assistance within the state and such other information 
as the state old age pension commission may deem advisable. 
History: En. Sec. 19, Ch. 170, L. 1935. 


335.37. Inalienability of assistance. All assistance given under this 
act shall be inalienable by any assignment or transfer and shall be exempt 
from levy or execution under the laws of this state. 

History: En. Sec. 20, Ch. 170, L. 1935. 


335.38. Claims against the estate of an assisted person. At the death 
of a person to whom the assistance is granted or the last survivor of a 
married couple, the total amount of assistance since the first grant, to- 
gether with five per centum (5% ) of interest, shall be deducted and allowed 
by the proper courts out of the proceeds of his or her property as a pre- 
ferred claim against the estate of the person so assisted and refunded to 
the state and county im the proportion of the assistance paid by each, 
leaving the balance for distribution among the lawful heirs in accordance 
with law. 

History: En. Sec. 21, Ch. 170, L. 1935. 


335.39. Assignment of property by recipient—return of property on 
discontinuance of assistance—county attorney to assist commission. If the 
county old age pension commission shall deem it necessary, it may with the 
consent of the state old age pension commission, require as a condition to 
the grant or continuance of assistance in any case, that all or any part 
of the property of a person applying for aid be transferred to said county 
old age pension commission. Such property shall be managed under rules 
and regulations of the state old age pension commission by the county old 
age pension commission, which shall pay the net income thereof to such 
person; said county old age pension commission shall have power to sell, 
lease, or transfer such property or defend or prosecute all suits con- 
cerning it and to pay all just claims against it and to do all things neces- 
sary for the protection, preservation and management thereof. If the 
assistance to such person is discontinued during his lifetime, the property 
thus transferred to the county old age pension commission shall be re- 
turned to him subject to a lien on such property for any sums paid to him 
as assistance under this act, or the remainder of such property after de- 
ducting therefrom the sums paid to him as assistance under this act shall 
be returned to him. In the event of his death, the remainder of such 
property, after deducting therefrom the sums paid him as assistance under 
this act, shall be considered as the property of the beneficiary for proper 
administrative proceedings. The county old age pension commission 
shall execute and deliver all necessary instruments to give effect to this 
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section. The county attorney at the request of the county old age pension 

commission shall take the necessary proceedings and represent the county 

old age pension commission in respect to any matters arising under this act. 
History: En. Sec. 22, Ch. 170, L. 1935. 


335.40. Recovery of assistance payments. If at any time during the 
continuance of old age assistance allowance the county old age pension 
commission has reason to believe that a spouse, son, or daughter liable for 
the support of the recipient of assistance is reasonably able to assist him, 
it shall, after notifying such person of the amount of the assistance granted, 
be empowered to bring suit against such spouse, son, or daughter to re- 
cover the amount of the assistance provided under this act subsequent to 
such notice, or such part thereof as such spouse, son or daughter was rea- 
sonably able to have paid. 

History: En. Sec. 23, Ch. 170, L. 1935. 


335.41. Expenses of act. All necessary expenses incurred by the county 
old age pension commission in carrying out the provisions of this act shall 
be paid by the state old age pension commission. 

History: Hn. Sec. 24, Ch. 170, L. 1935. 


335.42. Disposition of receipts. All money appropriated by the legis- 
lature for old age assistance, all money received from the United States 
government in aid of old age assistance, and all money received from any 
other source for the purposes of old age assistance shall be paid into the 
state treasury and constitute a special fund to be designated as the state 
old age assistance fund and said money shall be disbursed as herein pro- 
vided and in accordance with the laws of the state of Montana. 

History: En. Sec. 25, Ch. 170, L. 1935. 


335.43. Fraudulent acts. Any person who by means of a wilfully false 
statement or representation, or by impersonation or other fraudulent device, 
obtains, or attempts to obtain, or aids or abets any person to obtain: 

(1) Assistance to which he is not entitled; 

(2) Greater assistance than that to which he is justly entitled; 

(8) Payment of any forfeited installment grant; 

(4) Or aids or abets in buying or in any way disposing of the property 
of the recipient of assistance without the consent of the county old age 
pension commission shall be guilty of a misdemeanor. 

History: En. Sec. 26, Ch. 170, L. 1935. 


335.44. Limitations of act. All assistance granted under this act shall 
be deemed to be granted and to be held subject to the provisions of any 
amending or repealing act that may hereafter be passed, and no recipient 
shall have any claim for compensation, or otherwise, by reason of his 
assistance being affected in any way by such amending or repealing act. 

History: En. Sec. 27, Ch. 170, L. 1935. 

335.45. Relief other than pension. A person sixty-five (65) years of 
age or more, not receiving old age assistance under this act is not by reason 
of his age debarred from receiving other public relief and care. 

History: En. Sec. 28, Ch. 170, L. 1935. 
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CHAPTER 34 
STATE BUREAU OF CHILD AND ANIMAL PROTECTION 


Section 336. Bureau created. 
337. Secretary—salary and duties. 
338. Office of secretary. 
339. Report of secretary. 
340. Appointment and salary of deputies—powers and duties. 
341. Deputy humane officer—appointment. 
342. Same—duties. 
343. Same—power and authority. 
344. Same—salary. 
845. Clerk to secretary. 
346. Secretary’s clerk may be dispensed with. ‘ 
347. Expenses of secretary. 
348. Duties of secretary. 
349. Authority of secretary. 


336. Bureau created. There is hereby created a state bureau of child 
and animal protection, for the purpose of enforcing the laws of the state 
of Montana pertaining to children and dumb animals, which may now or 
hereafter exist; and to promote the growth of education and sentiment 
favorable to the protection of children and dumb animals. 


History: En. Sec. 1, Ch. 96, L. 1905; NOTE.—By chapter 115, laws 1903, the 
re-en. Sec. 1660, Rev. C. 1907; re-en. Sec. state humane society was constituted the 
336, R. C. M. 1921. state board of child and animal protec- 

tion. 


337. Secretary—salary and duties. The governor of the state is hereby 
authorized and empowered to appoint a secretary at a salary of twenty-four 
hundred dollars per annum, payable monthly, who shall be chief of the 
bureau, whose duty it shall be to carry out the purposes of said bureau as 
hereby established. 


History: En. Sec. 2, Ch. 19, L. 1907; Sec. 1661, Rev. C. 1907; amd. Sec. 1, Ch. 36, 
L. 1909; re-en. Sec. 337, R. C. M. 1921. 


338. Office of secretary. The said secretary shall be provided with a 
suitable office at the capitol; the usual supply and necessary printed matter 
for the office shall be furnished on requisition by the secretary in the same 
manner as for other state officers. 


History: En. Sec. 3, Ch. 96, L. 1905; re-en. Sec. 1662, Rev. C. 1907; re-en. Sec. 338, 
R. C. M. 1921. 


339. Report of secretary. The said secretary shall make a biennial 
report to the governor of the state, embracing the proceedings of the 
bureau and statistics showing the work of the bureau, together with such 
papers, facts, and recommendations as the secretary may deem useful to 
the interest of children and dumb animals in the state, said report to be 
fully prepared for publication. The secretary of state shall cause the same 
to be published in pamphlet or book form by the state under the super- 
vision of said secretary ; provided, that not to exceed one hundred dollars 
shall be expended for printing said report. 


History: En. Sec. 4, Ch. 96, L. 1905; re-en. Sec. 1663, Rev. C. 1907; re-en. Sec. 339, 
R. C. M. 1921. 


340. Appointment and salary of deputies—powers and duties. The 
secretary shall have the power to appoint six deputies, one of whom shall 
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have his office in the city of Butte, one in Great Falls, one in Havre, one 
in Billings, one in Missoula, and one in Kalispell. Such deputies shall take 
and subscribe the same oath required by the principal, and the same shall 
be of record in the secretary’s office. 


The deputies shall have the same power and authority as fixed by law 
in the principal, and shall have a salary of eighteen hundred dollars per 
annum, payable monthly out of the public treasury. They shall make 
full and complete reports every month to said principal showing all their 
official acts, with names of persons accused and against whom prosecu- 
tions may have been instituted, and the results thereof. Said deputies 
may be removed at any time by the secretary, and others appointed to fill 
the vacancies. All deputies shall have authority to investigate cases re- 
ported to said bureau from any section of the state of Montana when 
called or directed to so do by the secretary of said bureau. 

History: En. Sec. 2, Ch. 19, L. 1907; Sec. 1664, Rev. C. 1907; amd. Sec. 2, Ch. 36, L. 
1909; amd. Sec. 1, Ch. 127, L. 1911; re-en. Sec. 340, R. C. M. 1921. 

341. Deputy humane officer—appointment. The secretary of the state 
bureau of child and animal protection is hereby authorized and empowered 
to appoint a special deputy humane officer, whose duties, powers, and 
compensation are herein provided for, and to remove said special deputy 
from office at any time for cause, and to appoint another person to fill 
sald vacancy. 

History: En. Sec. 1, Ch. 102, L. 1913; re-en. Sec. 341, R. C. M. 1921. 


342, Same—duties. It shall be the duty of such officer to investigate 
into the welfare of all children who have heretofore been or may hereafter 
be adopted, or who have been placed in homes, from the orphans’ home 
and other places, and to make written reports relative thereto to the 
secretary of the state bureau of child and animal protection at such times 
as may be by the secretary of the state bureau of child and animal pro- 
tection required, and to make reports annually to the state bureau of child 
and animal protection, stating therein, in detail, the work and investiga- 
tion performed by him. 

History: En. Sec. 2, Ch. 102, L. 1913; re-en. Sec. 342, R. C. M. 1921. 


343. Same—power and authority. Said officer shall have like powers 
and authority as that now possessed by deputies in the state bureau of 
child and animal protection, and it shall be his duty to assist said bureau, 
when not otherwise employed; but nothing herein contained shall be con- 
strued to mean that said special deputy humane officer may not be allowed 
to first perform his special duties required by this act, to the end that 
friendless, deserted, or destitute and abandoned children who are adopted 
or who have been placed in homes may, after such adopting or placing in 
homes, be cared for in a humane and proper manner. 

History: En. Sec. 3, Ch. 102, L. 1913; re-en. Sec. 343, R. C. M. 1921. 


344. Same—salary. That said special humane officer shall be paid 
the sum of eighteen hundred dollars per annum, payable monthly, to- 
gether with his necessary traveling expenses, which said traveling expenses 
shall be audited and allowed as those of other state officers. 

History: En. Sec. 4, Ch. 102, L. 1913; re-en. Sec. 344, R. C. M. 1921. 
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345. Clerk to secretary. The said secretary of the bureau of child and 
animal protection, provided for in said act, shall be, and is hereby author- 
ized and empowered to appoint and have one clerk, who shall be paid out 
of the public treasury a monthly salary, not exceeding fifty dollars. 


History. En. Sec. 3, Ch. 19, L. 1907; re-en. Sec. 1665, Rev. C. 1907; re-en. Sec. 345, 
dv. C.. M. 1921. 


346. Secretary’s clerk may be dispensed with. The said secretary shall 
have the power, at any time that he deems it best for the public interest, to 
dispense with the services of the said clerk for a limited space of time, or 
for all the time. 


History: En. Sec. 7, Ch. 96, L. 1905; Sec. 1666, Rev. C. 1907; re-en. Sec. 346, 
R. C. M. 1921. 


347. Expenses of secretary. No warrant shall be issued by the auditor 
of the state for expenses or other costs incident to the execution of the 
duties of the said secretary or his deputy until itemized accounts, properly 
verified, shall be presented by the person to whom the warrant is to be 
issued, nor until the same is certified to as correct by the state board of 
examiners. Upon presentation of said account, duly verified and certified 
as above, the state auditor shall draw a warrant in favor of the party or 
parties entitled thereto for the amount so certified. 


History: En. Sec. 8, Ch. 96, L. 1905; Sec. 1667, Rev. C. 1907; re-en. Sec. 347, 
R. C. M. 1921. 


348. Duties of secretary. The secretary of the bureau of child and 
animal protection, or the deputy so appointed by him, are hereby author- 
ized and empowered when, in extreme cases of cruelty or neglect, in their 
judgment it is absolutely necessary to protect minor children under 
eighteen years of age, to seize the same and have them cared for at the 
expense of the county in which they reside, until a judicial inquiry can be 
made as to their condition by the courts of said county; and it is hereby 
made the duty of said secretary or deputy to institute proceedings for a 
judicial investigation into the condition of such child or children, and 
the same to be disposed of by said court, according to the state laws re- 
lating to minor children; and it is made the duty of the board of county 
commissioners, in the county in which such child or children reside, to 
pay for the care or maintenance of such child or children, upon presenta- 
tion of vouchers properly verified, until final disposition of such child or 
children is made by order of the court. 

History: Hn. Sec. 9, Ch. 96, L. 1905; Sec. 1668, Rev. C. 1907; re-en. Sec. 348, 
R. C. M. 1921. 

349. Authority of secretary. The secretary is hereby vested with 
authority to make arrests of any person or persons violating any provi- 
sions of the laws relating to wrongs to children and dumb animals, and 
is hereby further vested with the authority to enter workshops, factories, 
stores, mines, mills, and smelters, and all other places where children may 
be employed, and do what may be necessary in the way of investigation, 
or otherwise, to enforce the laws pertaining to minor children and animals. 

History: En. Sec. 4, Ch. 19, L. 1907; Sec. 1668, Rev. C. 1907; re-en. Sec. 349, 
R. C. M. 1921. 
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WATER CONSERVATION BOARD 349.1 


CHAPTER 35 


STATE WATER CONSERVATION BOARD 


Water conservation a state purpose. 

Definitions. 

State water conservation board — officers — meetings — quorum — 
employees—counsel—compensation. 

Acquisition of necessary property. 

Power of board to construct works-and to act beyond jurisdiction. 

Water conservation revenue bonds. 

Lien upon bond proceeds. 

Trust indenture, resolution and covenants of board. 

Conveyances in trust or mortgage provisions may be included in 
bonds—rights of purchaser on foreclosure sale. 

Funds. 

Construction funds. 

Water funds—rates—sale of water—leases and sale of water rights 
and property. 

Sinking funds. 

Contracts with the United States. 

Powers and duties of board—actions at law—pbond of secretary- 
treasurer. 

Actions by trustee and bondholders. 

Appropriations and use of administration fund—receipt of other con- 
tributions and appropriations authorized. 

Appropriation of waters—recording of notice—date of right. 

Extent of water right of board. 

Protection of prior rights—devices to be provided by appropriators— 
control may be granted to board. 

Conformity to federal regulations authorized. 

Powers of board concerning waters and appropriations thereof. 

Board a body corporate. 

Sale or disposal of waters—disposal of waterworks systems, provi- 
sion for. 

Act liberally construed. 

Emergeney declaration. 

Declaration of policy of state. 

Powers of board to cooperate with federal government. 

Powers of board to carry out policy of state—agreements—powers 
under public works program. 

Officers and employees of state may be utilized by federal govern- 
ment. 

State officers to cooperate with board. 

Execution of instruments by board, manner of. 

Power to issue revenue bonds—state not liable on bonds. 

Additional and supplemental powers—proceedings heretofore taken 
by board. 

Purpose and construction of act. 

Preamble and purpose of act. 

State agencies and boards and counties authorized to contract with 
water conservation board. 

Nature of obligations. 


349.1. Water conservation a state purpose. It is hereby declared that 
the public interest, welfare, convenience and necessity require the construc- 
tion of a system of works, in the manner hereinafter provided, for the con- 
servation, development, storage, distribution and utilization of water. The 
construction of said system of works, is, and is hereby declared to be, a 
single object; and the construction, operation and maintenance of said 
system of works, as herein provided for, is hereby declared to be in all 
respects for the welfare and benefit of the people of the state, for. the 
improvement of their prosperity and living conditions; and the state water 
conservation board hereinafter created shall be regarded as performing a 


governmental function in carrying out the provisions of this act. 
History: En. Sec. 1, Ch. 35, Ex. L. 1933. 
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349.2. Definitions. As used in this act, the following words and terms 
shall have the following meanings: 


(a) The word ‘‘board’’ shall mean the state water conservation board 
hereinafter created. 


(b) The word ‘‘works’’ shall be deemed to include all property, rights, 
easements and franchises relating thereto and deemed necessary or conveni- 
ent for their operation, and all water rights acquired or exercised by the 
board in connection with such works, and shall embrace all means of con- 
serving and distributing water, including, without limiting the generality 
of the foregoing, reservoirs, dams, diversion canals, distributing canals, 
lateral ditches and pumping units, mains, pipelines and waterworks systenis 
and shall include all such works for the conservation, development, storage, 
distribution and utilization of water including, without limiting the gener- 
ality of the foregoing, works for the purpose of irrigation, development of 
power, watering of stock, supplying of water for public, domestic, industrial 


and other uses for fire protection. 


(c) The term ‘‘cost of works’’ shall embrace the cost of construction, 


the cost of all lands, property, rights, easements and franchises acquired, 
which are deemed necessary for such construction, the cost of all water 
rights acquired or exercised by the board in connection with such works, 
the cost of all machinery and equipment, financing charges, interest prior 
to and during construction and for a period not exceeding three (8) years 
after the completion of construction, cost of engineering and legal ex- 
penses, plans, specifications, surveys, estimates of cost, and other expenses 
necessary or incident to determining the feasibility or practicability of 
any project, administrative expense and such other expenses as may be 
necessary or incident to the financing herein authorized and the construc- 
tion of the works and the placing of the same in operation. 


(d) The word ‘‘owner’’ shall include all individuals, irrigation dis- 
tricts, incorporated companies, societies or associations having any title or 
interest in any properties, rights, easements or franchises to be acquired. 


(e) The word “‘project’’ shall mean any one of the works hereinabove 
defined or any combination of such works which are physically connected 
or jointly managed and operated as a single unit. 


(f) In case any water rights shall be acquired or exercised by the 
board in connection with two or more works and /or projects, the board 
by resolution shall apportion or allocate to each of such works and /or 
- projects such part of such water rights as it may determine, and upon the 
adoption of such a resolution, such water rights shall be deemed to be a 
part of each of such works and/or projects to the extent that such water 
rights have been so apportioned or allocated thereto respectively. 

History: En. Sec. 2, Ch. 35, Ex. L. 1933; amd. Sec. 1, Ch. 95, L. 1935. 


349.3. State water conservation board—officers—meetings—quorum— 
employees—counsel—compensation. There is hereby created a board to be 
known as the ‘‘state water conservation board,’’ and by that name the 
board may sue and be sued, plead and be impleaded, and contract and be 
contracted with. The board shall consist of five (5) members, and the 
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governor and state engineer shall be members ex-officio. The three (3) 
remaining members shall be qualified electors of the state and shall be 
appointed by the governor. Immediately after the passage and approval 
of this act, and before the adjournment of the present legislative assembly, 
the governor shall appoint one (1) member whose term of office shall ex- 
pire on the second (2) Monday in January, 1935, another member whose 
term of office shall expire on the second (2) Monday in January, 1937, and 
another member whose term of office shall expire on the second (2) Mon- 
day in January, 1939, and their successors shall be appomted for a term 
of six (6) years, except that any person appointed to fill a vacancy shall be 
eligible for reappointment. Any of the appointed members of the board 
may be removed by the governor at any time, and any vacancy caused by 
the death, removal, or resignation or disqualification of any appointed 
member shall be filled by appointment as hereinabove provided. Succeed- 
ing appointments, except when made to fill a vacancy, shall be made on or 
before the second (2) Monday in January during the biennial session of 
the legislative assembly preceding the commencement of the term for which 
the appointment is made. Before entering upon the discharge of his duties, 
each appointed member shall take, subscribe and file with the secretary of 
state the oath prescribed by the constitution. 


The governor shall be the chairman of the board and the vice-chairman 
shall be the secretary and treasurer of the board. The board shall maintain 
its principal office in the city of Jelena and may maintain such 
branch offices as it may determine. It shall elect a vice-chairman 
at its first meeting who shall preside at all meetings of the board 
when the chairman thereof is absent. It may provide for the holding of 
regular meetings and may hold a special meeting for the transaction of 
any business which may properly come before the board at any time and 
at any place in the state upon the call of the chairman or the vice-chairman 
or any two (2) members, notice of which may be given by telegram or by 
depositing in the mails at least forty-eight (48) hours before the meeting; 
but no notice shall be necessary if at least four (4) members of the board 
shall be present. A majority in number of the members shall constitute 
a quorum and the affirmative or negative vote of three (3) members shall 
be necessary to bind the board. 


The board shall have and adopt a seal bearing its name, which seal shall 
be affixed to such records and other instruments as it may direct, and all 
eourts shall take judicial notice of said seal. It is authorized to adopt 
from time to time, as necessary or expedient, suitable rules and regula- 
tions for the administration of this act. The attorney general shall act as 
legal adviser for the board and shall perform such legal services as the 
board my request; he shall receive his actual and necessary expenses 
when engaged in travel in the performance of such services. With his 
consent the board may employ additional legal counsel, and the board may 
also appoint such technical and other assistants and employees as may be 
necessary to enable it to perform its duties and carry out the purposes 
of this act, and may fix their compensation and secure such fidelity bonds 
as it may deem advisable. . 
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Each appointed member of the board shall receive, as compensation for 
his services, the sum of ten dollars ($10.00) per day for each day actually 
engaged in the performance of the duties of his office, including time of 
travel between his home and the place at which he performs such duties, 
together with actual traveling and maintenance expenses while away from 
his home in the performance of the duties of his office. All such compensa- 
tion and expenses shall be paid solely from the funds provided under the 
authority of this act. The-state engineer shall exercise such powers and per- 
form such duties, in addition to his regular duties as state engineer and 
as the board shall prescribe, and may receive and be paid such additional 
salary for such additional duties as may be fixed by the board. 

History: En. Sec. 3, Ch. 35, Ex. L. 1933. 


349.4, Acquisition ef necessary property. The board shall have power 
to acquire by purchase, or exchange upon such terms and conditions and in 
such manner as it may deem proper, and to acquire by condemnation in 
accordance with and subject to the provisions of any and all existing laws 
applicable to the condemnation of property for public use, any land, rights, 
water rights, easements, franchises and other property deemed necessary 
or proper for the construction, operation and maintenance of such works. 
Title to property purchased or condemned shall be taken in the name of 
the board. The board shall be under no obligation to accept and pay for 
any property condemned under this act except from the funds provided 
by this act, and in any proceedings to condemn, such orders may be made 
by the court having jurisdiction of the suit, action or proceeding as may 
be warranted by law and the facts. 


In condemnation proceedings brought under the powers of eminent 
domain for the purpose of carrying out the provisions of this act, all per- 
sons interested in the title of or holding liens upon the property sought to 
be acquired as disclosed by the public records, shall be made parties, and 
the court in such action shall partition and distribute the damages awarded, 
if any, among such persons as their rights are made to appear. In the 
event of controversy between them the court may direct the amount of 
such damage awarded to be paid into court to abide the result of further 
appropriate proceedings either at law or in equity. 


The taking possession of the property sought to be condemned shall not 
be delayed by reason of any dispute between such rival claimants or the 
failure to join any of them as a party to said proceedings in condemnation. 

History: En. Sec. 4, Ch. 35, Ex. L. 1933. 


349.5. Power of board to construct works and to act beyond jurisdic- 
tion. The board is hereby authorized to construct, whenever it shall deem 
such construction expedient, any public works as hereinabove defined, the 
eost of such construction to be paid wholly by means of or with the pro- 
eeeds of revenue bonds hereinafter authorized or of a grant to aid in 
financing such construction from the United States of America or any in- 
strumentality or agency thereof and of other funds provided under the 
authority of this act. Before constructing any project, the board shall 
make estimates of the cost of the project, of the cost of maintaining, repair- 
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ing and operating the same, and of the revenues to be derived therefrom, 
and no such project shall be constructed unless, according to such esti- 
mates, the revenues to be derived therefrom will be sufficient to pay the 
cost of maintaining, repairing and operating the same, and to pay the 
principal and interest of revenue bonds which may be issued for the cost 
of such project; provided, however, that in connection with the issuance 
of any of such bonds, the failure of the board to make the estimates re- 
quired by this section or to make same in proper form shall in no way 
affect the validity or enforceability of any such bonds or of the trust inden- 
ture, resolution or other security therefor. 


The purpose of this act is to meet, so far as possible, a state-wide need 
for the conservation and use of water, through the construction and opera- 
tion of projects designed for such purposes. The board is therefor em- 
powered to make such investigations as may be necessary to plan and 
carry out a comprehensive state-wide program of water conservation. The 
projects to be finally constructed shall qualify as parts of such state-wide 
program and shall be approved by the board upon the showing of their 
prospective ability to meet, through the sale of water or other services, the 
eost of operation, maintenance and repair and the amortization of the cost 
of the construction; provided, however, that the failure of the board to 
determine such prospective ability of a project shall in no way affect the 
validity or enforceability of any of such bonds or of the trust indenture, 
resoiution, or other security therefor. 


The board may exercise any of its powers: 

(a) In any adjoining state, unless the exercise of such power is not 
permitted under the laws of such state or of the United States of 
America: 

(b) In any national forest or public domain of the United States of 
America adjoining, or located in, the state of Montana, unless the exercise 
of such powers is not permitted under the laws of the United States of 
America: 

(ec) In any adjoining country unless the exercise of such powers is 
not permitted under the laws of such country or of the United States or 
under the treaties between such country and the United States; provided 
that the provisions of sections 349.17, 349.18, 349.19 and 349.21 shall not 
apply to waters appropriated and located outside the state so long as such 
waters are located outside the state or to rights in waters appropriated and 
located outside the state, and that all such waters shall be appropriated and 
all rights in such waters acquired by the board in compliance with the 
laws of the jurisdiction in which such waters are located and appropriated 
and with the laws of the United States. 

History: En. Sec. 5, Ch. 35, Ex. L. 1933; amd. Sec. 2, Ch. 95, L. 1935. 


349.6. Water conservation revenue bonds. The board is hereby author- 
ized to provide, byeresolution, at one time or from time to time, for the 
issuance of water conservation revenue bonds of the state for the purpose 
of paving the cost as hereinabove defined of any one or more such public 
works, the principal and interest of which bonds shall be payable solely 
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from the special fund herein provided for such payment. Such bonds shall 
mature at such time, or times, not more than forty (40) years from their 
date, or dates, as may be fixed by such resolution, but may be made re- 
deemable before maturity at the option of the state, to be exercised by the 
board, at such price, or prices, and under such terms and conditions as 
may be fixed by the board prior to the issuance of the bonds. The board 
shall determine the rate of interest such bonds shall bear, not exceeding 
six per centum (6%) per annum, the time, or times, of payment of such 
interest, the form of the bonds and the interest coupons to be attached 
thereto, and the manner of executing the bonds and coupons, and shall 
fix the denomination, or denominations, of the bonds and the place, or 
places, of payment of principal and interest thereof, which may be at any 
bank or trust company within or without the state. All bonds issued 
under this act shall contain a statement on their face that the state shall not 
be obligated to pay the same or the interest thereon except from the special 
fund hereinafter set forth. In case any of the officers whose signatures 
appear on the bonds or coupons shall cease to be such officers before the 
delivery of such bonds, such signatures shall nevertheless be valid and 
sufficient for all purposes, the same as if they had remained in office until 
such delivery. All such bonds shall be and shall have and are hereby 
declared to have all the qualities and incidents of negotiable instruments 
under the negotiable instruments law of the state. Such bonds shall not 
constitute or be a debt, liability or obligation of the state, and shall be 
secured only by the revenues of such works and the funds received from 
the sale or disposal of water and from the operation, lease, sale or other 
disposition of the works, property and facilities to be acquired out of the 
proceeds of such bonds. 


Provisions may be made for the registration of any of the bonds in 
the name of the owner as to principal alone or as to both principal and 
interest. The bonds authorized under the provisions of this act may be 
issued and sold from time to time, and in such amounts as may be deter- 
mined by the board, and the board may sell the bonds in such manner and 
for such price as it may determine to be for the best interests of the state, 
but no such sale shall be made for less than a price which, computed with 
relation to the absolute maturity of the bonds in accordance with standard 
tables of bond values, will show a net return of six per centum (6%) per 
annum to the purchaser upon the amount paid therefor. The proceeds of 
such bonds shall be used solely for the payment of the cost of the works and 
shall be checked out in such manner and under such restrictions, if any, 
as the board may provide. If the proceeds of the bonds, by error of calcu- 
lation or otherwise, shall be less than the cost of the works, additional bonds 
may in like manner be issued to provide the amount of such deficit and, 
unless otherwise provided in the trust indenture hereinafter mentioned or 
in the resolution authorizing the bonds, shall be deemed to be of the same 
issue and shall be entitled to payment from the same fund, without prefer- 
ence or priority of the bonds, first issued for the same works. If the pro- 
ceeds of bonds issued for any such works shall exceed the cost thereof, the 
surplus shall be paid into the fund hereinafter provided for the payment 
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of principal and interest of such bonds. Prior to the preparation of 
definitive bonds, the board may under like restrictions issue temporary 
bonds with or without coupons, exchangeable for definitive bonds when such 
bonds have been executed and are available for delivery. Such bonds may 
be issued without any other proceedings or the happening of any other con- 
ditions or things than those proceedings, conditions and things which are 
specified and required by this act or by the constitution of the state. 


Each resolution providing for the issuance of bonds shall set forth the 
project or projects for which the bonds are to be issued, and the bonds 
authorized by each such resolution shall constitute a separate series. The 
bonds of each series shall be identified by a series letter or letters, and may 
be sold and delivered at one time or from time to time. 

History: En. Sec. 6, Ch. 35, Ex. L. 1933. 


349.7. Lien upon bond proceeds. All moneys received from any bonds 
issued pursuant to this act shall be applied solely to the payment of the 
cost of the works or to the appurtenant sinking fund and to the ‘‘adminis- 
tration fund’’ as hereinafter provided, and there shall be and hereby is 
ereated and granted a lien upon such moneys until so applied, in favor of 
the holders of the bonds or the trustee hereinafter provided for in respect 
of such bonds. 

History: En. Sec. 7, Ch. 35, Ex. L. 1933. 


349.8. Trust indenture, resolution and covenants of board. In the dis- 
eretion of the board, any series of such bonds may be secured by a trust 
indenture by and between the board and a corporate trustee, which may be 
any trust company or bank having the powers of a trust company within 
or outside of the state. Hach trust indenture or an executed counterpart 
thereof shall be filed in the office of the secretary of state of Montana. 
The filing of a trust indenture or an executed counterpart thereof in the 
office of the county clerk of the county in which the property covered by 
said trust indenture is located shall constitute constructive notice of the 
contents thereof to all persons from the time of such filing and no record- 
ing of such trust indenture or the contents thereof shall be necessary. 


Hither the resolution providing for the issuance of bonds or such trust 
indenture may contain such provisions for protecting and enforcing the 
rights and remedies of the bondholders as may be reasonable and proper, 
not in violation of law, including covenants setting forth the duties of the 
state and the board in relation to the acquisition, construction, improvement, 
maintenance, operation, repair, and insurance of the works, the custody, 
safeguarding and application of all moneys, and may provide that the works 
shall be acquired, constructed, or partly acquired and partly constructed 
and paid for under the supervision and approval of consulting engineers: 
employed or designated by the board and satisfactory to the original pur- 
chasers of the bonds issued therefor, their successors, assigns, or nominees,, 
who may be given the right to require that security given by contractors. 
and by any depositary of the proceeds of the bonds or receipts and reve- 
nues of the works, or other moneys pertaining thereto, shall be satisfactory 
to such purchasers, successors, assigns, or nominees. Such resolution or 
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indenture may set forth the rights and remedies of the bondholders and 
trustee, restricting the individual rights of action of bondholders as is 
customary in trust indentures, deeds of trusts and mortgages securing 
bonds and/or debentures of corporations. No enumeration of particular 
powers hereby granted shall be construed to impair any general grant of 
power herein contained. All expenses incurred in carrying out such trust 
indenture may be treated as a part of the cost of maintenance, operation 
and repairs of the works affected by such indenture. 

In connection with the issuance of any such bonds for the purpose of 
paying in whole, or as supplemented by a grant as aforesaid from the 
United States of America or any instrumentality or agency thereof, the 
cost of any works or project, or in order to secure the payment of such 
bonds, the board shall have power: 

(a) To pledge all or any part of the income, profit and revenue of 
such works or project, and all moneys received from the sale or disposal 
of water, use of water, water storage, or other service, and from the opera- 
tion, lease, sale or other disposition of all or any part of such works or proj- 
ect, and to covenant to pay such income, profit and revenue into the appro- 
priate water fund and sinking fund. 

(b) To covenant against pledging all or any part of the income, profit 
and revenue of such works or project and all moneys received from the 
sale or disposal of water, use of water, water storage, or other service, and 
from the operation, lease, sale or other disposition of all or any part of 
such works or project. 

(c) To covenant against mortgaging all or any part of such works or 
project, or against permitting or suffering any len thereon. 

(d) To covenant to fix and establish such prices, rates and charges 
for water and other services made available in connection with such works 
or project so as to provide at all times funds which will be sufficient, (1) 
to pay all costs of operation and maintenance of such works or project 
together with necessary repairs thereto, and (2) to meet and pay the prin- 
cipal and interest of all such bonds as they severally become due and pay- 
able, and (3) to create such reserves for the principal and interest of all 
such bonds and for the meeting of contingencies in the operation and 
maintenance of such works or project as the board shall determine; and 
to make such further covenants as to such prices, rates and charges as the 
board shall determine. 

(e) To create special funds, in addition to those required by this act, 
for moneys reserved for principal and interest on bonds and/or for the 
meeting of contingencies in the operation and maintenance of such works 
or project and to determine the manner in which, and the depositary or 
depositories in which, such funds shall be deposited and the manner in 
which the same shall be secured, and it shall be lawful for any bank or trust 
company incorporated under the laws of the state to act as such depositary 
and. to furnish such indemnifying bonds or to pledge such securities as may 
be required by the board. 

(f) To provide for the replacement of lost, destroyed or mutilated 
bonds. 
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(¢) To covenant against extending the time for the payment of the 
principal or interest on any of such bonds, directly or indirectly by any 
means or in any manner. 

(h) To prescribe and covenant as to the events of default and terms 
and conditions upon whieh any or all of such bonds shall become or may 
be declared due before maturity and as to the terms and conditions upon 
which such declaration and its consequences may be waived. 

(1) To covenant as to the rights, liabilities, powers, and duties arising 
upon the breach by it of any covenant, condition, or obligation. 

(j) To vest in a trustee or trustees the right to enforce any covenant 
made to secure or to pay such bonds, or to foreclose any trust indenture in 
relation thereto, to provide for the powers and duties of such trustee or 
trustees, to limit the liabilities thereof, and to provide the terms and condi- 
tions upon which the trustee or trustees or the holders of bonds or any pro- 
portion of them may enforce any such covenant or exercise the right of 
foreclosure. . 

(k) To make such covenants and. do any and all such acts and things 
as may be necessary or convenient or desirable in order to secure such bonds, 
or, in the absolute discretion of the board, to make such bonds more market- 
able, notwithstanding that such covenants, acts or things may not be 
enumerated or expressly authorized herein. 

(1) It being the imtention hereof to give the board power to do all 
things in the issuance of such bonds, and in providing for their security 
that may not be inconsistent with the constitution of Montana. 

History: En. Sec. 8, Ch. 35, Ex. L. 1933; amd. Sec. 3, Ch. 95, L. 1935. 


349.9.. Conveyance in trust or mortgage provisions may be included in 
bonds—rights of purchaser on foreclosure sale. In the discretion of the 
board any trust indenture executed by it as security for a series of such 
bonds may contain provisions for conveying in trust or mortgaging the 
works, the project, or any part of such works or project (including all 
water rights which are a part thereof), constructed with the proceeds of 
such bonds or with such proceeds as supplemented by the proceeds of a 
erant to aid in financing such construction from the United States of 
America or any instrumentality or agency thereof, and may be in such 
form, and with such rights, remedies and provisions as is customary in 
trust indentures, deeds of trust, and mortgages securing bonds and/or 
debentures of corporations. Any purchaser at any sale of any works or 
project pursuant to a judgment or decree in an action to foreclose a trust 
indenture conveying in trust or mortgaging any works or project shall 
obtain title to such works or project free from any trust or other obliga- 
tion of the board, the state of Montana, or the public thereof, as to its 
operation, maintenance, use or disposition except the obligation to use all 
water impounded in such works or project for sale, rental, distribution, or 
other beneficial use. 

History: En. Sec. 4, Ch. 95, L. 1935. 


349.10. Funds. The board shall create a fund to be known as ‘‘adminis- 
tration fund’’ and shall also create three (3) separate funds in respect of 
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the bonds of each series, one (1) fund to be known as the ‘‘construction 
Taunt. Weriesas cee ,’ another fund to be known as the ‘‘water fund, 
BGrlegsuaeece Le ,’’ and another fund to be known as the ‘‘sinking fund, 
seties” Zui oe ,’ each such fund to be identified by the same series letter 


or letters as the bonds of such series. The moneys in each such fund shall 
be deposited in such depository or depositories and secured in such manner 
as may be determined by the board. It shall be lawful for any bank or 
trust company incorporated under the laws of this state to act as such 
depository and to furnish such indemnifying bonds or to pledge such se- 
curities aS may be required by the board. <A separate account shall be 
kept in each construction fund and in each water fund for each project. 
All expenditures not properly chargeable to the construction fund account 
or to the water fund account of any one project shall be charged by the 
board in such proportions as it shall determine to the construction fund 
accounts or to the water fund accounts, as the case may be, of the projects 
in respect of which such expenditures were incurred. 
History: Hn. Sec. 9, Ch. 35, Ex. L. 1933. 


349.11. Construction funds. The proceeds of the bonds of each series 
issued under the provisions of this act shall be placed to the credit of the 
appropriate construction fund, which fund shall at all times be kept segre- 
gated and set apart from all other funds. ‘There shall also be credited: 
to the appropriate construction fund all accrued interest upon the bonds 
and the interest received upon the deposits of moneys in such fund and 
moneys received by way of grant from the United States or from any 
other source for the construction of the works. The moneys in each con- 
struction fund shall be paid out or disbursed in such manner as may be 
determined by the board, subject to the provisions of this act, to pay the 
cost of the works as hereinabove defined. Any surplus which may remain 
in any construction fund after providing for the payment of the cost of 
the works shall be added to and become a part of the appropriate sinking 
fund hereinafter provided for. 

History: En. Sec. 10, Ch. 35, Ex. L. 1933. 


349.12. Water funds—rates—sale of water—lease and sale of water 
rights and property. The board is hereby authorized and empowered, sub- 
ject to the provisions of this act, to fix and establish the prices, rates and 
charges at which any and all the resources and facilities made available 
under the provisions of this act shall be sold and disposed of; to enter into 
any and all contracts and agreements, and to do any and all things which 
in its judgment are necessary, convenient or expedient for the accomplish- 
ment of any and all the purposes and objects of this act, under such gen- 
eral regulations and upon such terms, limitations and conditions as it 
shall prescribe; and it is and shall be the duty of the board to enter into 
such contracts and fix and establish such prices, rates and charges so as 
to provide at all times funds which will be sufficient to pay all costs of 
operation and maintenance of any and all of the works authorized by 
this act, together with necessary repairs thereto, and which will provide 
at all times sufficient funds to meet and pay the principal and interest 
of all bonds as they severally become due and payable; provided, that 
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nothing contained in this act shall authorize any change, alteration or re- 
vision of any such rates, prices or charges as established by any contract 
entered into under authority of this act except as provided by any such 
eontract. 


Every contract made by the board for the sale of water, use of water, 
water storage or other service, or for the sale of any property or facilities, 
shall provide that in the event of any failure or default in the payment of 
any moneys specified in such contract to be paid to the board, the board 
may, upon such notice as shall be prescribed in such contract, terminate such 
contract and all obligations thereunder. The act of the board in ceasing 
on any such default to furnish or deliver water, use of water, water storage 
or other service under such contract shall not deprive the board of, or 
limit any remedy provided by such contract or by law for the recovery of 
any and all moneys due or which may become due under such contract. 


The board is empowered to sell or otherwise dispose of any rights ot 
- Way, easements or property when it shall determine that the same is no 
longer needed for the purposes of this act, or to lease or rent the same or 
to otherwise take and receive the income or profit and revenue therefrom. 
All income or profit and revenue of the works and all moneys received 
from the sale or disposal of water, use of water, water storage, or other 
service, and from the operation, lease, sale or other disposition of the works, 
property and facilities acquired under the provisions of this act, shall be 
paid to the credit of the appropriate water fund. 


History: En. Sec. 11, Ch. 35, Ex. L. 1933. 


349.13. Sinking funds. The board shall provide, in the proceedings 
authorizing the issuance of each series of bonds or in the trust indenture 
securing the same, for the paying into the appropriate sinking fund at 
stated intervals all moneys then remaining in the water fund, after paying 
all costs of operation, maintenance and repairs of the works. All moneys 
in each sinking fund shall be pledged for the payment of and used only 
for the purpose of paying (a) the interest upon the bonds as such interest 
shall fall due, and (b) the necessary fiscal agency charges for paying 
bonds and interest, and (c) the principal of the bonds as they fall due, 
and (d) any premiums upon bonds retired by call or purchase as herein 
provided. Prior to the issuance of the bonds of each series, the board may 
provide by resolution or by such trust indenture for using the sinking fund 
or any part thereof in the purchase of any of the outstanding bonds pay- 
able therefrom at the market price thereof, but not exceeding the price, 
if any, at which the same shall at the next interest date be payable or 
redeemable, and all bonds redeemed or purchased shall forthwith be can- 
celled and no bonds shall be issued in place thereof. The moneys in each 
sinking fund, less such reserve as may be provided for in the resolution 
authorizing the bonds or in the trust indenture for the payment of interest 
and/or principal, if not used within a reasonable time for the purchase of 
bonds for cancellation as above provided, shall be applied to the redemption 
of bonds then subject to redemption at the redemption price then applicable. 

History: En. Sec. 12, Ch. 35, Ex. L. 1933. 


43] 


349.14, 349.15 POLITICAL CODE Ch. 35 


349.14. Contracts with the United States. Notwithstanding any pro- 
visions of this act to the contrary, the board is empowered to enter into 
contracts and leases with the United States of America, its instrumentalities 
or agencies, or any thereof, for the purpose of financing the construction 
of any works authorized by this act, and may in such contracts or leases 
authorize the United States, its instrumentalities or agencies, to supervise 
and approve the construction, maintenance and operation of such works, 
or any project or portion thereof, until such times as any money expended, 
advanced or loaned by said United States, its instrumentalities or agencies, 
and agreed to be repaid thereto by said board, shall have been fully repaid. 
It is the purpose and intent of this act that the board shall be authorized, 
and is hereby authorized and empowered, to accept cooperation from the 
United States of America, its instrumentalities and agencies, in the con- 
struction, maintenance and operation and in financing the construction, of 
any works authorized by this act, and the board shall have full power to 
do any and all things necessary in order to avail itself of such aid, assistance 
and cooperation under federal legislation now or hereafter enacted by 
Congress. 

History: En. Sec. 13, Ch. 35, Ex. L. 1933. 


349.15. Powers and duties of board—actions at law—bond of secre- 
tary-treasurer. The board shall keep full and complete accounts concerning 
all matters and things relating to the works and annually shall prepare 
balance sheets and income and profit and loss statements showing the finan- 
cial condition of each project, and file copies thereof with the secretary of 
state. All books and papers pertaining to all matters provided for in this 
act shall at all reasonable times be open to the inspection of any party 
interested or any citizen of the state. Except as otherwise provided in this 
act, the board shall have full charge and control of the construction, opera- 
tion and maintenance of the works and the collection of all rates, charges 
and revenues of whatsoever character therefrom. The board shall proceed 
immediately with the construction of the works upon funds being made 
available therefor and shall prosecute such works to completion as rapidiy 
as possible. The board shall have power to sell, lease and otherwise dis- 
pose of all waters which may be impounded under the provisions of this act, 
and such water may be sold for the purpose of irrigation, development of 
power, watering of stock or any other purpose. To the extent that it may 
be necessary to carry out the provisions of this act, and subject to a com- 
pliance with the other provisions of this act, the board shall have full 
control of all the water of the state not under the exclusive control of the 
United States and not vested in private ownership, and it shall be its duty 
to take such steps as may be necessary to appropriate and conserve the 
same for the use of the people. 

The board shall have power to institute in any of the courts of this 
state, or in any other state, or in any of the federal courts of this state 
or any other state, any actions, suits, and special proceedings necessary to 
enable it to acquire, own, and hold title to lands for dam sites, reservoir 
sites, water rights, rights of way for diversion and distributing canals, 
and lateral ditches, and other means of distribution of water, and may 
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also in all said courts institute, maintain, and prosecute to final determina- 
tion any and all actions, suits and special proceedings necessary to have the 
water rights adjudicated upon any stream or source of water supply from 
which is derived the water for such reservoir, diversion and distributing 
canals, lateral ditches and other means of distribution of the water; and 
said board may join any and all owners of waters heretofore appropriated 
by any person, association or corporation from any of the streams of the 
state of Montana, so that adjudication may be had of all surplus water 
upon all the streams and sources of water supply of any project so con- 
structed by said board. All costs and expenses of such actions, suits or 
special proceedings shall be paid by said board out of funds provided under 
the authority of this act. 

The vice-chairman of the board, who shall act as secretary and treasurer, 
shall furnish a bond in the form and to the amount that shall be required 
by said board. 

History: En. Sec. 14, Ch. 35, Ex. L. 1933. 


349.16. Actions by trustee and bondholders. Any holder of any bonds 
issued under the provisions of this act or any of the coupons attached 
thereto, and the trustee, if any, except to the extent the rights herein given 
may be restricted by resolution passed before the issuance of the bonds or 
by the trust indenture, may, either at law or in equity, by suit, action, man- 
damus or other proceeding, including proceedings for the appointment of 
a receiver, protect and enforce any and all rights granted hereunder or 
under such resolution or trust indenture and may enforce and compel per- 
formance of all duties required by this act or by such resolution or trust 
indenture to be performed by the board. While any bonds issued by the 
board remain outstanding the powers, duties or existence of the board or 
any official or agency of the state shall not be diminished or impaired in 
any manner that will affect adversely the interests and rights of the holders 
of such bonds. 

History: En. Sec. 15, Ch. 35, Ex. L. 1933. 


349.17. Appropriation and use of administration fund—receipt of other 
contributions and appropriations authorized. There is hereby created a 
special fund to be known as ‘‘administration fund,’’ into which fund there 
is hereby appropriated out of any money in the treasury of the state, not 
otherwise appropriated, the sum of one hundred thousand dollars ($100,- 
000.00) ; provided, however, that such appropriation shall be deemed and 
held valid notwithstanding the provisions of the budget act. All general 
administrative expenses of the board and the cost of investigations as 
authorized in section 349.5, shall be paid from the administration fund and 
also the cost of all preliminary work on any project and all expenses directly 
chargeable to such project, prior to the receipt of the proceeds of bonds, 
shall be paid from the administration fund. The amount of all such ex- 
penses on account of any project or projects and such part of the general 
administrative expenses of the board and of the cost of investigation or 
investigations as shall be properly chargeable, in the opinion of the board, 
to such project or projects, shall be reimbursed to the administration fund 
upon the receipt of the proceeds of bonds issued for such project or proj- 
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ects. No liability or obligation shall be incurred under the provisions of 
this act beyond the extent to which money shall have been provided under 
the authority of this act. All public or private property damaged or de- 
stroyed in carrying out the powers granted under this act shall be restored 
or repaired and placed in their original condition, as nearly as practicable, 
or adequate compensation made therefor out of funds provided by this act. 


The board shall also have authority to receive and accept appropriations 
and contributions from any source of either money or property or other 
things of value, to be held, used, and applied for the purposes in this act 
provided. 

History: En. Sec. 16, Ch. 35, Ex. L. 1933. 


349.18. Appropriation of waters—recording of notice—date of right. 
In acquiring the rights and administering the terms of this act herein 
prescribed and established, the board shall not be limited to the terms of 
the statutes of the state of Montana relating to water rights heretofore 
enacted; but, in addition thereto, may initiate a right to the waters of this 
state by executing a declaration in writing of the intention to store, divert 
or control the unappropriated waters of a particular body, stream or source, 
designating and describing in general terms such waters claimed, means of 
appropriation and location of use, and cause said notice to be filed in the 
office of the county clerk and recorder of the county where the major 
portion of the means of diversion or control will be located, which right 
shall vest in such board on the date of the filing of such declaration. It 
shall be the duty of the county clerk and recorder of each county of the 
state of Montana on presentation to receive, record and index such declara- 
tion, without charge, in the manner prescribed by law relating to notice 
of water rights. 


A certified copy of the record of said declaration shall be received as 
competent evidence in all courts and deemed to be prima facie proof of all 
matters therein recited. 


The priority of right shall date and continue from the time of such 
filmg or recording, provided the means of actual appropriation shall be 
commenced by actual work of construction within two (2) years from the 
date of original recording. Change in means or place of diversion or control 
shall not affect the right of priority, if others are not thereby injured. 

History: En. Sec. 17, Ch. 35, Ex. L. 1933. 


349.19. Extent of water right of board. The right of the board to 
the waters within the state of Montana so acquired as hereinbefore pro- 
vided for the purpose defined in this act shall attach at and from their 
source and while flowing in the stream travelling to the means of control 
as well as when actually confined by such means. That the authority and 
jurisdiction of the board shall continue over said waters after they are 
released for purposes of use and continues to such places of use and through 
and by officers and agents acting under its authority may continue to 
exercise and assert actual possession over the corpus of such waters and 
prevent the diversion thereof without permission first obtained. The board 
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may reclaim and possess all waters furnished or supplied by it seeping or 
overflowing from the previous place of use. 
History: En. Sec. 18, Ch. 35, Ex. L. 1933. 


349.20. Protection of prior rights—devices to be provided by appro- 
priators—control may be granted to board. Wherever natural streams are 
employed as a means of diversion of water from the place of confinement 
to the place of use, the board shall adopt proper methods and means for 
determining the natural flow of such streams when the amount of such 
natural flow is insufficient to satisfy or fill the needs of appropriators 
prior in right. 

All appropriators of the natural flow of said streams shall maintain 
headgates and measuring devices at their respective points of diversion for 
the purpose of enabling the board or its authorized agents to determine the 
amount of water being diverted at any time and authority is hereby con- 
ferred upon the board to adopt and exercise any method or act to prevent 
the diversion of any waters owned by it without permission first obtained. 

Any person owning a water right on said stream may agree with the 
board that it shall have control of the diversion of the waters due such 
right, and, in such event, the board through its officers and agents may 
exercise the same authority over the waters due said appropriator and 
cause them to be delivered to him in the same manner as waters appropri- 
ated by the board. 

History: En. Sec. 19, Ch. 35, Ex. L. 1933. 


349.21. Conformity to federal regulations authorized. For the purpose 
of obtaining financial aid from the United States of America, the board 
may adjust the plans and operation of any project, created under this act, 
to conform to the laws and regulations of the federal government and the 
supervision of any board, bureau or commission constituted under such 
authority, and may exercise such powers whenever conferred. 

History: En. Sec. 20, Ch. 35, Ex. L. 1933. 


349.22. Powers of board concerning waters and appropriations thereof. 
The authority of the board conferred by the provisions of this act shall 
extend and be applied to any and all rights to the natural flow of the 
waters of this state which it may acquire by condemnation, purchase, ex- 
change, appropriation or agreement. 

For the purpose of regulating the diversion of such waters, the board 
may enter upon the means and place of use of all appropriators for making 
surveys of respective rights and seasonal needs. 7 

The board may take into consideration the decrees of the courts of 
this state having jurisdiction, which purport to adjudicate the waters of 
any such stream or its tributaries, and a fair, reasonable, equitable recon- 
ciliation shall be made between the claimants asserting rights under differ- 
ent decrees and between decreed rights and asserted rights of appropriation 
not adjudicated by any court. 

The board, at its discretion, may hold hearings relating to the rights of 
respective claimants after first giving such notice as it deems appropriate, 
and make findings of the date and quantity of appropriation and use of all 
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claimants which the board will recognize and observe in diverting the 
waters which it owns. The board may police and distribute to the owner 
of any such recognized appropriation the waters due him upon request 
and under terms agreed upon. 

The board, when engaged in controlling and dividing the natural flow 
of any stream under the authority granted by this act, shall be deemed to 
be exercising a police power of the state of Montana, and water commis- 
sioners appointed by any court shall not have any authority or jurisdiction 
to deprive the board of any of the waters owned or administered under 
agreement with respective owners, provided the owner of any prior right 
contending that the board is not recognizing and respecting such appropria- 
tion may resort to a court of equity for the purpose of determining whether 
or not the rights of said claimant have been invaded and the board shall 
observe the terms of such final decree. 

On the board impounding or acquiring the right of appropriation of the 
waters of any stream, it may divert or authorize the diversion at any point 
on said stream, or any portion thereof, when the same may be done without 
injury to any prior appropriator. 

Nothing herein contained shall repeal, amend, or modify any existing 
acts or statutes pertaining to the appropriation or use of water except as 
herein otherwise expressly provided, and nothing herein contained shall 
be deemed to interfere with any vested rights to the use of water. 

History: En. Sec. 21, Ch. 35, Ex. L. 1933. 


349.23. Board a body corporate. The state water conservation board 
shall be a body corporate and politic with perpetual existence, and as such, 
it shall be deemed to be an agency of the state of Montana. 

History: En. Sec. 5, Ch. 95, L. 1935. 


349.24. Sale or disposal of waters—disposal of waterworks systems, 
provision for. In addition to the powers conferred hereby upon the state 
water conservation board to sell, lease and otherwise dispose of waters 
for the purpose of irrigation, development of power, watering of stock, or 
other purposes, the board shall have power to sell, lease and otherwise dis- 
pose of waters from its waterworks systems for public, domestic, industrial 
and other uses and for fire protection. The board is empowered to sell or 
otherwise dispose of any such waterworks system which is not operated for 
the purpose of irrigation or development of power, after the discharge of 
all of the bonds issued by the board to finance the construction or acquisi- 
tion thereof and of all interest thereon and costs and expenses incurred in 
connection with any action or proceeding by or on behalf of the holders 
of such bonds; provided, however, that no such sale or other disposition 
shall be made except to a municipality, political subdivision, authority or 
other public body of the state. 

History: En. Sec. 6, Ch. 95, L. 1935. 


349.25. Act liberally construed. This act, being necessary for the wel- 
fare of the state and its citizens, shall be liberally construed to effect the 
purposes hereof. 

History: En. Sec. 22, Ch. 35, Ex. L. 1933. 
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349.26. Emergency declaration. J‘or more than five years a state-wide 
emergency and economic depression, productive of widespread agricultural 
collapse, unemployment and disorganization of trade and industry, which 
burdens commerce, affects the public welfare and undermines the standard 
of living of the people in this state is hereby declared to exist and it 
hereby is recognized that such an emergency exists throughout this state 
and the nation. 

History: En. Sec. 1, Ch. 96, L. 1935. 


349.27. Declaration of policy of state. The Congress of the United 
States of America has heretofore enacted statutes designed to promote the 
rehabilitation of agriculture, of trade and industry and furnish relief to 
unemployment from the economic depression prevailing throughout the 
United States, including the state of Montana, and has provided moneys, 
funds and resources authorized to be employed for objects, purposes and 
terms designated by the terms of such statutes of the United States, and it 
is hereby declared to be the policy of the State of Montana, to provide for 
the general welfare by cooperating with and assisting the national govern- 
ment, to effectuate the objects, purposes and benefits of such national legis- 
lation in promoting the rehabilitation of agriculture, trade and industry 
through conservation and development of natural resources and electrifica- 
tion; resuscitation and revival of the mineral industry; in promoting the 
organization of industry for the purpose of cooperative action among trade 
eroups; to increase the consumption of industrial and agricultural products ; 
to reduce and relieve unemployment; to improve living conditions and 
standard of labor; to provide for the construction of useful public works 
and otherwise to rehabilitate industry and conserve natural resources and 
otherwise as announced by the acts of the Congress of the United States. 

History: En. Sec. 2, Ch. 96, L. 1935. 


349.28. Powers of board to cooperate with federal government. The 
state water conservation board created by the extraordinary session of the 
twenty-third legislative assembly hereinafter called the board shall in ad- 
dition to the powers, authority and duties heretofore conferred by law, 
have the power and authority to cooperate with the federal government 
or any board or agency thereof, and to avail itself of any authority of fed- 
eral laws, rules and regulations, in relation to and in connection with the 
provisions of the statutes of the United States enacted by the Congress of 
the United States designed to promote flood control, rehabilitation of agri- 
eulture, of trade and industry through projects designed to furnish relief 
to unemployment; to provide electrical and other services and generally to 
promote rehabilitation of the people of the state of Montana, when any 
such project or proposal shall be approved and adopted by both the federal 
evovernment and said board and to fully carry out the purposes and objects 
of this act. 

History: En. Sec. 3, Ch. 26, L. 1935. 


349.29. Powers of board to carry out policy of state—agreements— 
powers under public works program. In order to effectuate and carry out 
the declared policy of this act and to enable this state to avail itself of the 
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provisions of the acts of Congress to cooperate with the president of the 
United States, any department, board or agency thereof, the said board is. 
hereby vested with power and authority to make rules and regulations for 
the carrying out of the declared policy of this state and the provisions of 
this act, and to enter into agreements with the president of the United 
States, any department, board or agency thereof as may be prescribed and 
to issue ‘‘Revenue Bonds’’ and to accept grants in addition thereto for such 
projects; execute and deliver such instruments in writing, to undertake a 
program of public works which may include among other things the fol- 
lowing: 

(a) Construction of reservoirs, irrigation and drainage systems or 
projects and flood control projects and works. 

(b) The construction, maintenance and/or operation of any projects 
of any character eligible for loans under the provisions of the acts of Con- 
gress, not otherwise provided with satisfactory agencies for cooperation 
with the federal government in such work. 

(c) To acquire land, construct, maintain and operate works and sys- 
tems for the conservation and development of natural resources. 

(d) To accept from any federal agency grants for and in aid of the 
carrying out of the purposes of this act and of any acts of Congress. 

(e) To make contracts and execute instruments containing such terms, 
provisions, and conditions as in the discretion of the board may be neces- 
sary, proper or advisable for the purpose of obtaining grants or loans, or 
both, from any federal agency pursuant to or by virtue of any and all acts 
of Congress; to make all other contracts and execute all other instruments 
necessary, proper or advisable in or for the furtherance of any public works 
project and to carry out and perform the terms and conditions of all such 
contracts or instruments. 

(f) To subscribe to and comply with any and all applicable acts of 
Congress and regulations made by any federal agency with regard to any 
grants or loans, or both, from any federal agency. 


(2) To perform any acts authorized under this act through, or by 
means of its own officers, agents and employees, or by contracts with cor- 
porations, firms or He Sheen 


(h) To construct any projects or public works by area or otherwise 
as prescribed by act of Congress or by any rules or regulations thereunder. 


(1) To sell bonds at private sale to any federal agency without any 
public advertisement. 


(j) To issue interim receipts, certificates or other temporary obliga- 
tions, in such form and containing such terms, conditions and provisions 
as the board may determine, pending the preparation or execution of def- 
initive bonds for the purpose of financing the construction of projects pro- 
vided by any of the acts of Congress. 

(k) To issue bonds bearing the signatures of officers in office on the 
date of signing such bonds, notwithstanding that before delivery thereof 


any or all the persons iebose signatures appear thereon shall have ceased to 
be the officers ‘of the board. 
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(1) To include in the cost of any project: 
1. All organization costs; 

2. Engineering, plans, specifications, surveys, estimates of 
costs, inspection, accounting, fiscal and legal expenses; 

3. The cost of issuance of the bonds, including engraving, 
printing, advertising and other similar expenses; 

4. Any interest costs during the period of construction of proj- 
ects, and for not exceeding three years thereafter on money bor- 
rowed or estimated to be borrowed. 

5. The proper proportionate amount of administrative costs of 
the board as may be determined. _ 

(m) To exercise any power conferred by this act for the purpose of 
obtaining grants or loans, or both, from any federal agency pursuant to 
or by virtue of any and all acts of Congress, independently or in conjunc- 
tion with any other power or powers conferred by this act or heretofore 
or hereafter conferred by any other law. 

(n) To contract debts for the construction and operation of any sys- 
tem or project, to borrow money, and to issue its revenue bonds to finance 
such construction, and to provide for the rights of the holders of the bonds 
and to secure the bonds as herein provided. 

(0) To accept from private owners deeds or other instruments of trust 
relating to land and to subdivide, improve and sell such lands. 

(p) To investigate and select for settlement suitable areas of unde- 
veloped lands in this state suitable for settlement. 

(q) To make on any lands such improvements as may be necessary 
to render the same habitable and productive. 

(r) To purchase and acquire lands in cooperation with the United 
States under such conditions as may be deemed advisable for the purpose 
of this act, and to convey the same under such conditions, terms and re- 
strictions as may be approved by the board and the federal government or 
any of its authorized agencies. 

(s) To purchase rights-of-way and pay construction costs in connection 
with any projects contemplated by this act either from its own funds or 
cooperatively with the federal government. 

(t) To make investigations and surveys of natural resources and of 
opportunities for ¢éheir conservation and development and pay the costs of 
the same either from its own funds or cooperatively with the federal govern- 
ment. 

(u) To fix, maintain and collect fees, rents, tolls and other charges for 
service rendered. 

(v) To appoint and fix salaries and duties of officers, experts, agents 
and employees as it deems necessary, to hold office during the pleasure of 
the board, as it may require. 

(w) To perform any and all of the foregoing acts and to do any and 
all of the foregoing things under, through or by means of its own officers, 
agents and employees or by contract with any person, federal agency or 
municipal political subdivision of this state. 
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(x) To delegate to one or more of its members or its agents and em- 
ployees such powers and duties as it may deem proper. 

(y) To do any and all acts and things herein authorized or necessary 
to carry out the powers expressly given in this act, independently or in 
conjunction with any other power or powers conferred by this act or here- 
tofore or hereafter conferred by any other law. 

History: En. Sec. 4, Ch. 96, L. 1935. 


349.30. Officers and employees of state may be utilized by federal gov- 
ernment. The board is hereby authorized to consent that the president of 
the United States may utilize such state and local officers and employees of 
the state of Montana, and of its subdivisions, as the board may designate in 
effectuating the policies of the federal government in carrying out the 
provisions of the acts of Congress. 

History: En. Sec. 5, Ch. 96, L. 1935. 


349.31. State officers to cooperate with board. The board is hereby 
authorized to require the assistance, cooperation and services of, and the 
use of the records and files in all the departments and institutions of the 
state, and all state officers and the governing authorities of all state insti- 
tutions are hereby directed to cooperate with the board in furthering the 
purposes of this act. 

History: En. Sec. 6, Ch. 96, L. 1935. 


349.32. Execution of instruments by board, manner of. All agreements, 
contracts, deeds, indentures, bonds or instruments necessary to be executed 
shall be executed in the name of the board by its chairman and attested by 
the secretary. 

History: En. Sec. 7, Ch. 96, L. 1935. 


349.33. Power to issue revenue bonds—state not liable on bonds. The 
board shall have and is hereby given the authority to issue ‘‘Revenue Bonds’’ 
in accordance with the terms, provisions and conditions of the act of the 
extraordinary session of the twenty-third legislative assembly (sections 
349.1 to 349.25, inclusive), creating said board to which reference is hereby 
made and to the same effect as if herein fully written. Such bonds shall 
not be a debt, liability or obligation of the state of Montana, and shall be 
secured only by the revenue of such works or projects and the funds re- 
ceived from the sale or disposal of any such works or projécts to be required 
out of the proceeds of such bonds. 

History: En. Sec. 8, Ch. 96, L. 1935. 


NOTE.—The sections in parentheses above are inserted to show the position in this 
code of the sections of this act referred to in the above section. 


349.34. Additional and supplemental powers—proceedings heretofore 
taken by board. The powers conferred by this act shall be in addition and 
supplemental to the powers conferred by any other law and not in substitu- 
tion for the powers conferred by any other law. Bonds may be issued 
hereunder for any project, system or works notwithstanding that any 
other law may provide for the issuance of bonds for like purposes and 
without regard to the requirements, restrictions or procedural provisions 
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contained in any other law except the provisions of sections 349.1 to 349.25, 
inclusive. Any proceedings heretofore taken by the board relating to the 
subject matters of this act, whether or not commenced under any other 
law, may be continued under this act, or, at the option of the board, may 
be discontinued and new proceedings instituted under this act. 

History: En. Sec. 9, Ch. 96, L. 1935. 


349.35. Purpose and construction of act. It is the purpose of this act 
to enable the state water conservation board to secure the benefits of the 
acts of Congress applicable thereto; to encourage public works, to reduce 
unemployment and thereby to assist in the national recovery and promote 
the public welfare, and to these ends the board shall have power to do all 
things necessary or convenient to carry out said purpose in addition to 
the power conferred in this act. This act is remedial in nature and the 
powers hereby granted shall be liberally construed. 

History: En. Sec. 10, Ch. 96, L. 1935. 


349.36 Preamble and purpose of act. Whereas, the state water con- 
servation board is engaged in negotiations with the government of the 
United States for the construction of water conservation works within the 
state of Montana, and whereas, certain projects will be constructed by 
the state water conservation board of the state of Montana with funds 
to be advanced through agencies of the United States, and whereas, among 
the lands to be benefited by irrigation from said projects are included 
eertain state lands and county lands, and it is desirable that such lands 
may receive the benefits therefrom ; 

History: En. Sec. 1, Ch. 97, L. 1935. 


349.37. State agencies and boards and counties authorized to contract 
with water conservation board. The state land board and/or the state 
board of examiners and/or the state board of education or any other board 
or agency of the state of Montana and/or boards of county commissioners 
having jurisdiction over any lands which may require the use of any water 
or water rights owned or controlled by the state water conservation board 
or the United States or its agencies, are hereby authorized to enter into 
such contracts as are necessary with the state water conservation board, 
the United States, or agencies of the United States, or others, for the 
purchase of water or water rights needed for such lands, and may enter 
into any contracts as necessary or expedient, similar to contracts executed 
by individuals or others, to secure for the state, state institutions, counties 
and state school and county lands the benefits of such water or water 
rights, which obligations may be similar to those of persons who become 
stockholders in corporations or who may agree to purchase and pay for 
water for irrigation purposes, which agreements may include agreements 
that the state and counties shall be subject to the same charges and pay- 
ments as are other water users within such projects, provided, however, 
that none of such charges, payments or costs shall constitute a lien against 
the state’s interest in the said lands. 

History: En. Sec. 2, Ch. 97, L. 1935. 
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349.38. Nature of obligations. The obligations provided for in this 
act to be incurred upon behalf of the counties and the state shall not be 
in the nature of general obligations by either said counties or the state 
of Montana but shall constitute liens only upon such water or water rights 
purchased for the benefit of such lands. 

History: En. Sec. 3, Ch. 97, L. 1935. 


CHAPTER 36 


STATE ELECTRIFICATION AUTHORITY 


Section 349.39. Short title. 

349.40. Definitions. 

349.41. Creation of state electrification authority—exercise of powers. 

349.42. Powers of board. 

349.43. Corporate purpose of the authority. 

349.44. Grant of specific powers. 

349.45. Bonds of the authority—power to issue—terms—sale—repurchase— 
temporary or interim obligations. 

349.46. Validity of bonds. 

349.47. Bonds of authority not debts of state. 

349.48. Rates, amount of—-expense and bonds to be paid from. 

349.49. Agreement of state not to limit or alter rights and powers of 
authority. 

349.50. Security for bonds. 

349.51. Rights and remedies of bondholders. 

349.52. Assets to pass to state on ceasing of authority. 

349.53. Act complete in itself. 


349.39. Short title. This act may be cited as the ‘‘State Electrification 
Authority Act.’’ 
History: En. Sec. 1, Ch. 98, L. 1935.: 


349.40. Definitions. The following terms, whenever used in this act, 
shall have the following meanings, unless a different meaning clearly ap- 
pears from the context: 


(a) ‘‘Authority’’ shall mean the state water conservation board. 

(b) ‘‘Bonds’’ shall mean and include negotiable bonds, interim cer- 
tificates or receipts, notes, debentures and all other evidences of indebted- 
ness either issued or the payment thereof assumd by the authority. 

(c) ‘*Aequire’’ shall mean and include construct, acquire by purchase, 
lease, devise, gift or the exercise of the right of eminent domain in the 
manner now or hereafter provided by law for the exercise thereof by the 
state, or other mode of acquisition. 

(d) ‘‘Person’’ or ‘‘Inhabitant’’ shall mean and include natural persons, 
firms, associations, corporations, business trusts, partnerships and bodies 
politic. | 

(e) ‘‘KEnergy’’ shall mean and include any and all electric energy no 
matter how generated or produced. 

(f) ‘‘System’’ shall mean and include any plant, works, system, facili- 
ties, or properties, together with all parts thereof and appurtenances thereto, 
used or useful in connection with the transmission or distribution of energy. 

(g) “‘Law’’ shall mean any act or statute, general, special or local of 
the state. 

(h) ‘‘State’’ shall mean the state of Montana. 

(i) ‘‘Legislature’’ shall mean the legislative assembly of the state. 
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(j) ‘‘Municipality’’ shall mean any city or town of the state. 

(k) ‘‘Federal Agency’’ shall mean and include the United States of 
America, the president of the United States of America, the Federal Emer- 
gency Administrator of Public Works, and any and all other authorities, 
agencies, and instrumentalities of the United States of America, heretofore 
or hereafter created. 


(1) ‘‘Improve’’ shall mean and include construct, reconstruct, im- 
prove, repair, extend, enlarge or alter. 
(m) ‘‘Service’’ shall mean and include the sale or other disposition 


of energy at the lowest cost consistent with sound economy, public advan- 
tage and the prudent conduct of the business of the authority. 
History: En. Sec. 2, Ch. 98, L. 1935. 


349.41. Creation of state electrification authority—exercise of powers. 
The state water conservation board is hereby created as the state electrifica- 
tion authority under the provisions of this act. The powers of said board 
shall be exercised by’ a majority of the members of the board then in 
office. The provisions of the sections 349.1 to 349.25, inclusive, shall govern 
the organization and compensation of the members of said board, except 
as otherwise herein provided. 

History: En. Sec. 3, Ch. 98, L. 1935. 


349.42. Powers of board. The board shall have power to do all things 
necessary or convenient in conducting the business of the authority, includ- 
ing, but not lmited to: 

(a) The power to adopt and amend by-laws for the management and 
regulation of its affairs and the business in which it is engaged; 

(b) To use, with the consent of a municipality, the agents, employees 
or facilities of such municipality and to provide for payment of the agreed 
proportion of the cost therefor ; 

(ec) To appoint officers, agents and employees and to fix their 
compensation ; 

(d) To inquire into any matter relating to the affairs of the authority, 
to compel by subpoena the attendance of witnesses and the production of 
books and papers material to any such inquiry, to administer oaths to 
witnesses and to examine witnesses and such books and papers; 

(e) To appoint an advisory board to assist in the formation of proper 
policies in respect to the business of the authority ; 

(f) To execute instruments ; 

(gz) To delegate to one or more of its members, or to its agents and 
employees, such powers and duties as it may deem proper. 

History: En. Sec. 4, Ch. 98, L. 1935. 


349.43. Corporate purpose of the authority. The corporate purpose of 
the authority is to encourage and promote the fullest possible use of energy 
by all of the inhabitants of the state by rendering service to said inhab- 
itants, to whom energy is not available or, in the opinion of the board, is 
not available at reasonable rates. 

History: En. Sec. 5, Ch. 98, L. 1935. 
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349.44. Grant of specific powers. The authority shall have power: 

(1) To sue and be sued. 

(2) To have a seal and alter the same at pleasure. 

(3) To render service to the inhabitants of the state and, by contract 
or contracts with any person, federal agency or municipality or by its 
own employees, to acquire, own, operate, maintain and improve a system 
or systems. 

(4) To acquire, hold and dispose of property, real and personal, 
tangible and intangible, or interests therein, in its own name, subject to 
mortgages or other liens or otherwise and to pay therefor in cash or on 
credit, and to secure and procure payment of all or any part of the pur- | 
chase price thereof on such terms and conditions as the board shall 
determine. 

(5) To cause surveys to be made of areas throughout the state for 
the purpose of determining the economic soundness of the acquisition of a 
system or systems therein, to make plans and estimates of the cost of such 
system or systems and in connection therewith to enter on any lands, 
waters and premises for the purpose of making such surveys, soundings 
and examinations. 

(6) To have complete control and supervision of the system or systems 
and to make such rules and regulations governing the rendering of service 
thereby as, in the judgment of the board, may be just and equitable. 

(7) To fix, maintain and collect rates and charges for service. 


(8) To construct or place any part or parts of a system or systems. 
across, in or along any street or public highway, over any lands which 
are now or may hereafter be the property of the state or any political 
subdivision thereof without obtaining any franchise or other permit there- 
for. The authority shall, however, restore any such street or highway to 
its former condition or state as near as may be and shall not use the same 
in a manner to unnecessarily impair its usefulness. 

(9) To execute all instruments necessary or convenient, including, 
but not limited to, indentures of trust, leases, and bonds. 


(10) To borrow money and issue negotiable bonds and to provide 
for the rights of the holders thereof. . 


(11) To accept gifts or grants of money or property, real or personal, 
and voluntary and uncompensated services from any person, federal agency 
or municipality. 

(12) To make any and all contracts with any person, federal agency, 
municipality, unincorparted town or rural improvement district or author- 
ity necessary or convenient for the full exercise of powers herein granted, 
including, but not limited to, (a) contracts for the purchase or sale of 
energy, (b) contracts for the management and conduct of the business of 
the authority or any part thereof, and (c) contracts for the purchase or 
sale, lease or other disposition of water for the purpose of irrigation, 
watering of stock or any other purpose. 


(13) To do any and all acts and things herein authorized or necessary 
or convenient to carry out the powers expressly given in this act under, 
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through or by means of its own officers, agents and employees, or by con- 
tracts with any person, federal agency or municipality. 
History: En. Sec. 6, Ch. 98, L. 1935.- 


349.45. Bonds of the authority—power to issue—terms—sale—repur- 
chase—temporary or interim obligations. The authority shall have power 
and is hereby authorized from time to time to issue its bonds in anticipation 
of its revenues, for any corporate purpose. Said bonds may be authorized 
by resolution or resolutions of the board, and may be issued in one or more 
series, may bear such date or dates, mature at such time or times not ex- 
ceeding forty years from their respective dates, bear interest at such rate 
or rates, not exceeding six per centum per annum, payable semi-annually, 
be in such denominations, be in such form, either coupon or registered, be 
executed in such manner, be payable in such medium of payment, at such 
place or places, and be subject to such terms of redemption, with or with- 
out premium, be declared or become due before the maturity date thereof, 
as such resolution or resolutions may provide. Said bonds may be issued 
for money or property (at public or private sale for such price or prices) 
as the board shall determine, provided, that the interest cost to maturity 
of the money or property (at its value as determined by the board, the 
determination of which shall be conclusive) received for any issue of said 
‘bonds, shall not exceed six per centum per annum, payable semi-annually. 
Said bonds may be repurchased by the authority out of any available funds 
at a price not to exceed the principal amount thereof and accrued interest, 
and all bonds so repurchased shall be cancelled. Pending the preparation 
or execution of definitive bonds, interim receipts or certificates or tem- 
porary bonds may be delivered to the purchaser or purchasers of said bonds. 

History: En. Sec. 7, Ch. 98, L. 1935. 


349.46. Validity of bonds. Said bonds bearing the signatures of offi- 
cers in office on the date of the signing thereof shall be valid and binding 
obligations notwithstanding that before the delivery thereof and payment 
therefor any or all the persons whose signatures appear thereon shall have 
ceased to be officers. The validity of said bonds shall not be dependent on 
nor affected by the validity or regularity of any proceedings relating to 
the acquisition or improvement of the system or systems for which said 
bonds are issued. The resolution or resolutions authorizing said bonds 
may provide that the bonds shall contain a recital that they are issued 
pursuant to this act, which recital shall be conclusive evidence of their 
vaeidity and of the regularity of their issuance. 

History: En. Sec. 8, Ch. 98, L. 1935. 


349.47. Bonds of authority not debts of state. No holder or holders 
of any bonds issued under this act shall ever have the right to compel 
any exercise of taxing power of the state or of any political subdivision 
thereof to pay said bonds or the interest thereon. Each bond issued under 
this act shall recite in substance that said bond, including the interest 
thereon, is payable from the revenue pledged to the payment thereof, and 
that said bond does not constitute a debt of the state. 

History: En. Sec. 9, Ch. 98, L. 1935. 
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349.48. Rates, amount of—expense and bonds to be paid from. The 
authority shall not be operated primarily as a source of revenue to the 
state. The authority shall, however, prescribe and collect reasonable rates, 
fees or charges for the services, facilities and commodities made available 
by it, and shall revise such rates, fees or charges from time to time when- 
ever necessary so that the authority shall be and always remain self- 
supporting, and shall not require appropriations by the state to enable 
it to carry out its purpose. The rates, fees or charges prescribed shall be 
such as will produce revenue at least sufficient (a) to pay when due all 
bonds and interest thereon, for the payment of which such revenue is or 
shall have been pledged, charged or otherwise encumbered, including re- 
serves therefor, and (b) to provide for all expenses of operation, main- 
tenance or improvement of the system or systems acquired by the author- 
ity, including reserves therefor. 

History: En. Sec. 10, Ch. 98, L. 1935. 


349.49. Agreement of the state not to limit or alter rights and powers 
of authority. The state does pledge to and agree with the holders of bonds 
issued by the authority that the state will not limit or alter the rights 
and powers hereby vested in the authority to fix and collect such rates, fees 
and charges as may be necessary or advisable in order to produce suf- 
ficient revenue to meet all expenses of maintenance and operation of its 
system or systems and to fulfill the terms of any agreements made with 
the holders of such bonds, or in any way impair the rights and remedies 
of the holders of such bonds, until such bonds together with interest there- 
on, and interest on any unpaid installments of interest, and all costs and ex- 
penses in connection with any suits, actions or proceedings by or on behalf. 
of such bondholders are fully paid and discharged. 

History: En. Sec. 11, Ch. 98, L. 1935. 


349.50. Security for bonds. In connection with the issuance of bonds 
or in order to secure the payment of its bonds, the authority incorporated 
under this act shall have power: 


(1) To pledge all or any part of its revenues. 


(2) To vest in a trustee or trustees the right to enforce any covenant 
made to secure, to pay, or in relation to its bonds, to provide for the 
powers and duties of such trustee or trustees, to limit the liabilities thereof, 
and to provide the terms and conditions upon which the trustee or trustees 
or the holders of bonds or any amount or proportion of them may enforce 
any such covenant. 24 


(3) To make such covenants and to do any and all such acts and 
things as may be necessary or convenient or desirable in order to secure 
its bonds or which, in the absolute discretion of the board, tend to make 
the bonds more marketable, notwithstanding that such covenants, acts 
and things may restrict or interfere with the exercise of the powers herein 
granted; it being the intention hereof to give the authority power to do 
all things in the issuance of bonds, and for their security, that a private 
business corporation can do under the general laws of the state. 

History: En. Sec. 12, Ch. 98, L. 1935. 
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349.51. Rights and remedies of bondholders. In addition to all other 
rights and all other remedies, any holders of bonds of the authority, in- 
eluding a trustee for bondholders, shall have the right by mandamus or 
other suit, action or proceeding, at law. or in equity, to enforce his rights 
against the authority and the board of the authority, including the right 
to require the authority and such board to fix and collect rates and charges 
adequate to carry out any other covenants and agreements with such bond- 
holder and to perform its and their duties under this act. 

History: En. Sec. 13, Ch. 98, L. 1935. 


349.52. Assets to pass to state on ceasing of authority. In the event 
that the authority shall cease to exist, all of its assets remaining after all 
of its obligations and liabilities have been satisfied or discharged shall 
pass to and become the property of the state. 

History: En. Sec. 14, Ch. 98, L. 1935. 


349.53. Act complete in itself. This act is complete in itself and shall 
be controlling. The provisions of any other law, general, special, except 
as provided in this act, shall not apply to the authority created by this act. 

History: En. Sec. 15, Ch. 98, L. 1935. 


CHAPTER 37 
STATE PLANNING BOARD 


Section 349.54. State planning board, policy, purpose and character. 
349.55. State planning board created. 
349.56. Advisory council may be appointed by board. 
349.57. Expense allowed advisory council. 
349.58. Rules—records—officers and employees. 
349.59. State officers or employees to assist board. 
349.60. State plan to be adopted—reports and recommendations of board. 
' 349.61. Public interest in plan to be promoted—cooperation with federal and 
state agencies. 
349.62. Encouragement of local planning bodies. 


349.54. State planning board—policy, purpose and character. It is 
hereby declared that the public interest, welfare, convenience and neces- 
sity require the conservation and development of Montana’s land, water, 
mineral, timber, coal, oil and other natural resources for the social and 
economic advancement of the people of the state in accordance with a 
comprehensive plan to be developed concurrently with regional and na- 
tional plans now being formulated by national planning bodies in coopera- 
tion with the several states. | 

The state planning board, hereinafter created, shall be regarded as 
performing a governmental function in meeting this necessity whereby 
through the exercise of foresight, use of scientific knowledge and harmon- 
izing all of the interests of the state, assistance may be given in solving 
the complex problems of Montana, thereby effecting more immediate stabil- 
ization of the agricultural, livestock, mining and other industries of the 
state and bringing about more efficient, economic and fuiler use of the 
manifold resources of Montana. 

The state planning board shall be regarded as an ageney for encourag- 
ing the formation and activity of local and district planning bodies in the 
state whereby the people of the several municipalities, communities, coun- 
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ties or regions may assume the responsibility of developing plans and pol- 
icies in cooperation with the state planning board, which board shall also 
be regarded as an agency to assist in putting all such plans and policies 
into actual operation. 

History: En. Sec. 1, Ch. 176, L. 1935. 


349.55. State planning board created. There is hereby created a state 
planning board hereinafter referred to as the “‘board.’’ The board shall 
consist of five members who shall be the same persons who compose the 
state water conservation board. 

History: En. Sec. 2, Ch. 176, L. 1935. 


349.56. Advisory council may be appointed by board. The board may 
at its discretion appoint five or more citizens of the state, representative 
of the several areas of the state, as an advisory council which shall be 
advisory to the board and which shall effect contacts between the board 
and the people of the state through local planning bodies. 

History: En. Sec. 3, Ch. 176, L. 1935. 


349.57. Expense allowed advisory council. The members of the ad- 
visory council as provided for in section 349.56 shall serve without com- 
pensation but shall be entitled to actual and necessary expenses incurred 
in discharging of duties imposed upon them by the board. 

History: En. Sec. 4, Ch. 176, L. 1935. 


349.58. Rules—records—officers and employees. The board shall adopt 
rules for the transaction of its business and shall keep a record of its offi- 
cial actions. It shall annually select a chairman from its appointive mem- 
bers and a secretary who need not be a member of the board. The board 
may employ a director of planning who shall be qualified by special train- 
ing, experience and demonstrated ability in the field of planning and may 
employ such other persons as may be necessary for its work. 

History: En. Sec. 5, Ch. 176, L. 1935. 


349.59. State officers or employees to assist board. Upon request of 
the board, the director of any state department or institution may from 
time to time assign or detail members of the staff or personnel of such 
department for the purpose of special surveys under the direction of the 
board, or may use the facilities of such department to make special sur- 
veys or studies requested by the board. The board may from time to 
time appoint technical or other advisory committees as needed in carrying 
out the purposes of this act. 

History: En. Sec. 6, Ch. 176, L. 1935. 


349.60. State plan to be adopted—reports and recommendations of 
board. It shall be the function and duty of the state planning board to 
make and adopt a comprehensive plan for the physical development of the 
state of Montana and to make such related economic and social studies as 
may be needed in carrying out the purposes of this act. The state plan, 
with the accompanying maps, charts and descriptive matter shall show the 
recommendations of the board for the development of the state. 
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The board shall formulate policies for making effective any plan or 
plans adopted by the board or that may be necessary in carrying out the 
purposes of this act. 

The board shall render an annual report to the governor and report 
and recommend to the governor, the legislature; or any state agency, or 
any political subdivision of the state on any matters relating to the state 
plan, or any phase of the state planning program. 

The objectives of all plans or policies adopted or recommended by the 
board shall be in accordance with the purposes declared in section 349.54. 

History: En. Sec. 7, Ch. 176, L. 1935. 


349.61. Public interest in plan to be promoted—cooperation with fed- 
eral and state agencies. The board shall have power to promote public 
interest in an understanding of the state plan and the problem of state 
planning, and to that end may publish and distribute copies of the plan 
or any report relating thereto and may employ other lawful means of 
publicity and education: Through its members or its staff the board may 
confer and cooperate with federal officials and with the executive, legis- 
lative or planning authorities of neighboring states or regions for the 
purpose of harmonizing the plans and policies of other state, regional and 
national planning bodies with the plans and policies adopted for Montana 
and for the purpose of bringing about a coordination between the develop- 
ment of such neighboring states or regions and the development of the 
state of Montana. 

History: En. Sec. 8, Ch. 176, L. 1935. 


349.62. Encouragement of local planning bodies. The board, in its dis- 
eretion, shall encourage the formation and activity of municipal, county, 
district and other local planning bodies within the state, shall render to 
them all assistance reasonably possible, and may adopt rules and regula- 
tions for its recognition of such local planning bodies in accordance with 
the needs and conditions of the various communities. 

History: En. Sec. 9, Ch. 176, L. 1935. 


CHAPTER 38 


CONSERVATION REVOLVING FUND 
Section 349.63. Conservation revolving fund—moneys constituting. 
349.64. Payment of expense from fund. 
349.65. State examiner to examine—report—public may inspect. 

349.63. Conservation revolving fund—moneys constituting. For the 
purpose of carrying out the provisions of the water conservation act, acts 
amendatory thereto and supplementary thereof, and such other authority, 
powers and duties as are conferred upon the water conservation board 
by law, there is hereby created a state reclamation revolving fund herein- 
after designated the ‘‘conservation revolving fund,’’ which shall consist 
of all moneys that may from time to time be appropriated thereto by the 
legislative assembly from other funds in the state treasury; all sums of 
money donated or contributed to said fund by the federal government 
and/or any departments or agencies thereof; all gifts, donations, bequests 
and devices made to the state therefor, and proceeds of the sale thereof; 
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the proceeds of the sale or redemption of and the interest earned by the 
securities purchased or acquired by the moneys thereof; all reimbursements 
for money advanced for the payment of the assessments upon state, school 
granted and other public lands for the improvement thereof as provided by 
law; all reimbursements for money advanced for the investigation and 
survey of reclamation, electrification and rehabilitation systems or projects 
proposed to be financed in whole or in part by the reclamation of lands 
and dyking, drainage, and dyking and drainage dams for conservation of 
water to be used in reclamation of land or stock reservoirs or for the 
construction, maintenance and operation of plants or projects for the manu- 
facture or distribution of electric current; revenues arising from projects 
constructed or owned by the board in excess of costs of operation and main- 
tenance, and repayment of principal and interest of any moneys borrowed 
for the construction of such projects; all sums payable as rentals due for 
water use, maintenance or operation upon any project owned by the state 
or for which such rentals are due and payable under any contract or agree- 
ment made by any person, association or corporation with the said board; 
all sums of money received by the board for the use of electric current, in 
excess of the maintenance and operation upon any electrification system or 
project; all reimbursements for cost of surveys and investigations for 
moneys advanced to counties, cities or towns or their proportion of the 
cost thereof, or from any other sources. 
History: En. Sec. 1, Ch. 169, L. 1935. 


349.64. Payment of expenses from fund. From the moneys appropri- 
ated and credited to the ‘‘conservation revolving fund,’’ there shall be 
paid, upon vouchers approved by the board, attested by the secretary, 
such sums as are found to be necessary or expedient for the investigation 
and survey of unreclaimed and undeveloped lands, to determine the relative 
agricultural value, productiveness, uses and feasibility and cost of the 
reclamation and development thereof; for the investigation and survey of 
electrification and rehabilitation systems and projects proposed to be 
financed in whole or in part by the board; such amounts as may be author- 
ized by the board for the reclamation of lands by dyking, drainage, dyking 
and drainage and irrigation districts duly and regularly organized under 
the laws of this state and such other districts as shall from time to time 
be authorized by law for the reclamation or development of waste or 
undeveloped lands; such amounts as may be authorized by the board for 
the construction, maintenance and operation of dams and dykes for the 
conservation of water for reclamation projects or stock reservoirs, and 
purchase of rights-of-way and other costs preliminary to construction of 
reclamation, stock reservoirs, electrification or rehabilitation systems or 
projects authorized under the water conservation act or acts amendatory 
thereof or supplemental thereto, provided that whenever deemed practical 
the board may employ county surveyors in the assistance and preparation 
of surveys and investigations conducted by the board. 

History: En. Sec. 2, Ch. 169, L. 1935. 


349.65. State examiner to examine—report—public may inspect. The 
state examiner is hereby required strictly to examine and audit said con- 
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servation revolving fund and the fiscal operations of said water conservation 
board at least once each year, and report fully thereon, said report to be 
filed in the office of the secretary of state where the same shall be open 
to public inspection. 

History, En. Sec. 7, Ch. 169, L. 1935. 


CHAPTER 39 
THE STATE BOARD OF HAIL INSURANCE 


Section 350. State board of hail insurance — creation and powers — insurance how 
effected. 
350.1. Maximum insurance. 
350.2. Delinquent taxes, effect on application—cash payment—application 
by delinquents—crop lien. 


351. Tax for hail insurance—limitation on levy—liens, effect of—mortgages 
—levies, when payable—hail insurance districts—rates. 

352. Scope and object of levy—reserve fund. 

353. Withdrawal of crop in case of destruction through other means. 

354, Collection of levies—release of lien. 

354.1. Foreclosure of lien. 

355. State treasurer, duty of—funds—transfer of funds—warrants. 

356. Duty of county assessor—election of benefits of law. 

357, What crops subject to provisions of law. 

358. Report of losses. 

359. Appraisers—appointment—qualifications and duties. 

360. Appointment of appraisers in case of dissatisfaction with official ad- 
justment. 

361. Payment of losses. 

362. Who may elect to become subject to provisions of law. 

363. Compensation of chairman and officers—financial report. 


363.1. Benefits exempt from execution, etc. 


350. State board of hail insurance—creation and powers—insurance, 
how effected. There is hereby created a state board of hail insurance of 
five members consisting of the state treasurer, and the commissioner of 
agriculture, labor and industry, who will be secretary of state board, and 
three other members to be appointed by the governor from the names 
submitted therefor by the duly organized farmer societies having a general 
membership throughout the state. The governor shall designate one of 
said appointive members to serve for three years to act as chairman of 
the board, one to serve for a term of two years, and one to serve for a 
term of one year. Whenever the term of any member shall expire, either 
by death, resignation, or removal for cause, or expiration of his term of 
office, the governor shall appoint his successor, and shall also appoint one 
of the board for chairman in case of a vacancy in that office. Each ap- 
pointive member of the board shall be appointed for three years, except 
where such appointment is made to fill a vacancy on the board, in which 
event such appointee shall fill out the unexpired term of the member whose 
place he fills. All members of the board shall be subject to removal for 
cause by the governor; the said board shall hold meetings when necessary 
and essential for the proper conduct of its business, at the state capitol 
in the office of the secretary, and is hereby authorized, directed and em- 
powered to make such rules and regulations as it may from time to time 
find practical, necessary and beneficial for the conduct of the department 
of hail insurance, subject to the provisions of this act. It shall have full 
charge of said department as herein provided for; it shall prepare blank 
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forms for all purposes necessary, proper and incidental to the effective 
operation and enforcement of this act, and furnish such forms to all publie 
officers respectively charged with the performance of any official duty in 
connection therewith ; it shall prepare a special form outlining the purposes, 
scope and benefits ae this act in furnishing protection against loss by hail, 
at the actual cost of the risk to all taxpayers who may elect to become 
subject to the provisions of this act, such form to be submitted by the 
county assessor of each county at the time in which the regular assess- 
ments of property are by such assessors made, to each farmer in each county 
in the state engaged in growing of crops subject to injury or destruction 
by hail, on which forms each such farmer taxpayer shall signify whether 
he desires to become subject to the provisions of this act or not. Every 
such farmer taxpayer who signifies his desire to become subject to the 
provisions of this act, shall file in the office of the county assessor the 
blanks above referred to, properly filled out not later than August 15th, 
and shall be chargeable with the tax on lands growing crops subject to 
injury or destruction by hail, hereinafter provided for, and shall share 
in the protection and benefits under the hail insurance provisions of this 
act. Such application for hail insurance shall be in full force and effect 
at noon the day following the acceptance of the same by the county asses- 
sor. Provided, however, that this act shall not be so construed as to em- 
power anyone except the actual owner of the land to make such land sub- 
ject to the hail tax provided in this act. 


History: En. Sec. 1, Ch. 169, L. 1917; amd. Sec. 1, Ch. 17, Ex. L. 1918; amd. Sec. 1, 
Ch. 141, L. 1921; re-en. Sec. 350, R. C. M. 1921; amd. Sec. 1, Ch. 40, L. 1923. 


350.1. Maximum insurance. No more than ten dollars ($10.00) in- 
surance shall be written on each acre of grain. When more than one party 
desires hail insurance each shall be entitled to the share of the maximum 
represented by his interest in the crop. Hither party may insure his share 
in the crop for any amount up to and including the maximum per acre 
if the others waive their right to insure. 

History: En. Sec. 2, Ch. 40, L. 1923. 


350.2. Delinquent taxes, effect on application—cash payment—appli- 
cation by delinquents—crop lien. No owner of land who has more than 
one (1) year’s delinquent taxes on his land shall be allowed hail insurance 
under the provisions of this act, unless his application is accompanied by 
a cash payment for the amount that would be due on said application in 
the event of a maximum levy for that year. 

Provided, however, that when any applicant for hail insurance tenders 
cash for the same to the county assessor, he shall be allowed a discount of 
four per centum (4%). His hail insurance shall be issued upon said cash 
payment, less the four per centum (4%) discount mentioned. The charge 
for the insurance shall be based on the maximum rates shown on the ap- 
plications for hail insurance. If the current rates are reduced later the state 
board of hail surance shall arrange for the proper refund to the insured. 
All cash received by the assessor shall be promptly turned over to the county 
treasurer who will furnish the insured with a current receipt and place 
the money in the hail insurance fund. 
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Provided, however, any grain grower unable to secure state hail in- 
surance under the provisions of this act on account of delinquent taxes 
or for other reasons, may make application to the county assessor of his 
respective county and said county assessor is hereby authorized to receive 
and accept such applications where the applicant furnishes a sufficient 
erop hen subject only to a seed lien. Provided, that such crop lien shall 
be accepted only under such rules, regulations and requirements as may 
be prescribed by the state board of hail insurance and providing that the 
state board of hail insurance may cancel any hail insurance accepted in 
violation of said rules, regulations and requirements. Upon receipt of 
said application the county assessor shall make record thereof and shall 
file the original in the office of the clerk and recorder of said county. 
He shall also cause an assessment for the proper amount to be made on the 
assessment rolls in the same manner provided for in the ease of other 
special levies or assessments. 

History: En. Sec. 3, Ch. 40, L. 1923; amd. Sec. 3, Ch. 54, L. 1931. 


351. Tax for hail insurance—limitation on levy—liens, effect of— 
mortgages—levies, when payable—hail insurance districts—rates. A tax 
is hereby authorized and directed to be levied on all lands in this state 
crowing crops subject to injury or destruction by hail, the owners of which 
have elected to become subject to the provisions of this act. The state 
board of hail insurance shall annually estimate as near as may be possible, 
the amount required to pay all losses, interest on warrants and costs of 
administration, and shall recommend a levy to be made on each kind of 
land respectively, subject to the provisions of this act, to the state board 
of equalization; provided, however, that such tax shall not exceed in any 
one (1).year the sum of one dollar ($1.00) per acre on lands sown to grain 
crops, nor fifty cents (50c) per acre on lands sown to hay crops; and 
provided further, that if the tax required to pay the estimated losses, 
interest on warrants and costs of administration be less than fifty cents 
(50c) per acre on lands sown to grain crops and a proportionate amount 
on lands sown to hay crops, the said board of hail insurance must recom- 
mend a tax levy sufficient to raise the full amount thereof. In addition 
to the lien created above on the land of the insured, the levy for such 
hail insurance shall also constitute a len on the crops insured.with the 
exception that the said crop lien shall not apply to owners of unencumbered 
land, or on the land or crops of those who pay eash for hail insurance. The 
applications of these shall not be filed with the county clerk and recorder 
as provided for in section 350.2. 

The crop lien mentioned above shall be included in all applications for 
hail insurance and shall be enforced, as provided in section 354 and 354.1, 
against all insured, except those owning unencumbered land or those who 
have paid cash for hail insurance. 

The said board of equalization is hereby empowered and it is made 
its duty to prescribe such levies annually to be made against lands growing 
-erops subject to injury or destruction by hail which are subject to this act, 
in accordance with the recommendation of the state board of hail insurance. 
Such tax levies respectively shall be chargeable to the lands of each tax- 
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payer who shall elect to become subject to this act and shall be extended 
on the tax roll and collected by the officers charged with such duties in the 
manner and form as are other property taxes and if not paid shall be a 
lien on the lands against which the same are levied as are other property 
taxes. Provided, however, that the lien as provided above shall in no 
way affect mortgages that are of record at the time of the approval of 
this act. The lien of any mortgage filed subsequent to the passage and 
approval of this act shall be subsequent to any len for hail insurance 
hereafter levied thereon. All applicants securing hail insurance on crop 
liens as heretofore provided shall be subject to the same charges per acre 
as provided herein to be made on land. Notice of such assessment shall be 
mailed to each person insured, by the county treasurer in the same manner 
as are all other notices of taxes due. Said assessment shall be payable 
at the office of the county treasurers of each respective county. All hail 
insurance levies whether levied against land, or in the form of special 
assessments secured by crop liens, shall be payable in full, and not in 
semi-annual payments, on or before November the thirtieth (30) of each 
year in which such levies are made. , 

The state board of hail insurance may when they deem it advisable 
establish as many districts as it deems advisable and may maintain maxi- 
mum rates in various parts of the state which rates shall be commensurate 
with the risk incurred as nearly as they can determine from past experi- 
ences or from any records available. The highest of these rates shall be 
the same as the maximum established herein and the lowest shall not be 
less than fifty cents (50c) per acre on lands sown to grain crops, and a 
proportionate amount on lands sown to hay crops. Notice of the various 
rates established for any year shall be plainly printed on the applications 
for hail insurance, and in any year when the requirements of the hail 
insurance law as herein provided do not require a levy of the maximum 
rates as established, then the rates for the year shall be determined and 
levied by the state board of hail insurance for each of the various districts 
as established, in such proportions as will in their judgment be fair and 
equitable. | 

History: En. Sec. 2, Ch. 169, L. 1917; amd. Sec. 1, Ch. 34, L. 1919; amd. Sec. 2, 
Ch. 141, L. 1921; re-en. Sec. 351, R. C. M. 1921; amd. Sec. 4, Ch. 40, L. 1923; amd. Sec. 
1, Ch. 54, L, 1931. 

352. Scope and object of levy—reserve fund. In making the levy 
provided in the preceding section the state board of hail insurance shall 
provide for: | 

1. The payment of all expenses of administration, together with all 
interest owed or to be owing on registered warrants. 

2. For that portion of the losses incurred during the current year 
which are not paid from funds drawn from the reserve fund. 

3. For the maintenance of the reserve fund, a part or all of which 
may be used in any one year for the purpose of paying the costs of admin- 
istration, interest on the warrants and losses as the same shall be settled 
and adjusted by the said board including the losses sustained in any 
prior year or years under the state hail insurance law during or subse- 
quent to the year 1919 that have not been paid. 
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Whenever the losses together with the expenses and costs of admin- 
istration in any one year shall amount to a less amount than the sum of 
seventy five cents (75c) per acre for every acre of grain insured and a 
proportionate amount on hay crops, the state board of hail insurance may 
levy such amount as they may consider proper and just for the purpose 
of providing a reserve fund, providing, however, that such levy when 
added to the amount necessary to pay costs of administration, interest and 
losses for the current year shall not exceed the sum of seventy five cents 
(75c) per acre on lands sown to grain crops and a proportionate amount on 
hay crops and provided further that in any one year there shall not be 
added to the reserve fund an amount greater than the sum of five per cent 
(5%) of the total risk for that particular year and provided further, that 
the amount of said reserve fund shall not exceed the sum of one million dol- 
lars. The reserve fund hereby created shall be a continuous fund and the 
state board of-hail insurance is hereby granted the power to draw from said 
fund such amounts as it may deem necessary for the purpose of paying 
eosts of administration, interest and losses, and provided further, that 
whenever there are no unpaid losses for prior years and whenever in any 
one year the cost of administration, interest and losses for the current 
year shall be less than the sum of fifty cents (50c) per acre on land sown 
to grain crops, and a proportionate amount on hay crops, the state board 
of hail insurance shall not draw on the reserve fund for any purpose 
unless the amount required for the payment of losses for the current year, 
interest on warrants and costs of administration shall exceed the amount 
of the estimate made by the state board of hail insurance. 


History: En. Sec. 2, Ch. 34, L. 1919; re-en. Sec. 352, R. C. M. 1921; amd. Sec. 5, 
Ch. 40, L. 1923; amd. Sec. 1, Ch. 8, L. 1929. 


353. Withdrawal of crop in case of destruction through other means. 
When any crop insured under this Act shall have been destroyed by any 
other cause than hail, the applicant may, by furnishing the proof required 
by the state board of hail insurance, cause the crop to be withdrawn from 
the regular levy of the state board for the current year. Such proof shall 
be submitted to the state board of hail insurance in accordance with its 
rules and regulations. Said rules and regulations shall be plainly printed 
on the applications and policies issued by the department. They shall 
provide that the cost for such withdrawn insurance shall be varied as 
nearly as practical according to the ime the insurance is in force and 
according to the risk carried. 


History: En. Sec. 3, Ch. 34, L. 1919; amd. Sec. 3, Ch. 141, L. 1921; re-en. Sec. 
353, R. C. M. 1921; amd. Sec. 2, Ch. 54, L. 1931. 


354. Collection of levies—release of lien. The county treasurer in each 
county in the state shall collect all levies made under this act in the same 
manner as other property taxes are collected and shall keep all monies 
collected by him for hail insurance in a separate fund to be known as the 
hail insurance fund and remit same to the state treasurer in the same 
manner as provided by law for the remittance of other monies due to the 
state. All county treasurers shall use due diligence in making the collec- 
tions of the levies provided herein. Also the state board may furnish 
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assistance needed at any time in making collections or may take over the 
collection of any levy at any time, depositing any collections therefrom 
with the treasurer of the county where the levy therefor was made. When- 
ever the amount due on any hail insurance secured by a crop lien is. 
paid the treasurer shall promptly endorse on the lien on file in the office 
of the county clerk and recorder the amount paid thereon with the date 
of payment and such endorsement shall be a satisfaction and release of 
such lien. : 

History: En. Sec. 3, Ch. 169, L. 1917; amd. Sec. 4, Ch. 34, L. 1919; re-en. Sec. 354, 
R. C. M. 1921; amd. Sec. 6, Ch. 40, L. 19283. 

354.1. Foreclosure of lien. If the person receiving hail insurance se- 
cured by a crop lien fails to pay said insurance to the county treasurer 
by January first of the year following the year in which the crop so 
insured is grown the county treasurer shall after the first day of January 
deliver to the sheriff of said county a full, true and correct copy of the 
lien on file in the office of the clerk and recorder and such sheriff must 
immediately demand from the person or persons signing such lien, payment 
of the amount due thereon, and if the same is not paid to the sheriff upon 
such demand being made, the sheriff must forthwith seize and:sell in the 
manner provided by law for the sale of personal property under execution, 
a sufficient amount of grain belonging to such person to pay the amount 
due for hail insurance together with interest and costs and expenses of 
seizure and sale. : 

History: En. Sec. 7, Ch. 40, L. 1923. 


305. State treasurer, duty of—funds—transfer of funds—warrants. 
The state treasurer shall receive all monies paid to him under this act 
and shall place same to the credit of a fund to be known as the state hail 
insurance fund and may from time to time transfer to the hail insurance 
administrative fund such sums as the state board may deem necessary and 
proper to pay the expenses of administration together with such sums as 
may be needed to pay all the warrants registered against the hail insurance 
administrative fund, plus the accrued interest thereon, and shall pay out 
of such funds on warrants drawn by the state auditor by order of the 
state board of hail insurance. If such warrants be presented and there be 
no money in the said funds to pay the same, such warrants shall be regis- 
tered and thereafter bear interest at the rate of four per cent per annum 
until called for payment by the state treasurer. All interest and earnings 
obtained by the state treasurer’ for such monies shall be credited to the 
respective funds. If at any time more funds are in the administrative fund 
than the board estimates are needed for the purposes mentioned above, 
the state treasurer may on the order of the state board of hail insurance 
transfer such funds back to the hail insurance fund as the state board may 
direct. | 


History: En. Sec. 4, Ch. 169, L. 1917; amd. Sec. 1, Ch. 183, L. 1921; re-en. Sec. 355, 
R. C. M. 1921; amd. Sec. 8, Ch. 40, L. 1923. 


356. Duty of county assessor—election of benefits of law. It shall be 
the duty of each county assessor in the state, at the time in which the an- 
nual assessment of property is made, to explain to each taxpayer engaged 
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in the growing of crops subject to injury or destruction by hail, the pro- 
visions of this act and the protection afforded thereby, and to request each 
such taxpayer to certify, on the forms provided for such purpose, if such 
taxpayer desires to become subject to this act and liable for the tax levies 
provided hereby, and thereby eligible to the benefits and protection of 
this act; and each such taxpayer who so elects to become subject to this 
act shall be liable for the taxes levied for hail insurance, and shall par- 
ticipate in the benefits and protection afforded by this act; provided, 
that the owners of lands worked by others under lease or contract shall 
elect if such lands shall be subject to the tax levies herein provided for, and 
the crops grown thereon protected for hail insurance, or the lessee of such 
land may tender payment of the tax levied for hail insurance to protect his 
crops, in cash, to the officer authorized to receive same, whereupon such 
crops shall become eligible to the benefits and protection afforded by 
this act for hail insurance. 
History: En. Sec. 5, Ch. 169, L. 1917; re-en. Sec. 356, R. C. M. 1921. 


307. What crops subject to provisions of law. The crops grown on 
the lands of all taxpayers who shall elect to become subject to this act, 
shall be insured under the provisions of this act for the acreage and the 
kind of crop for which taxes for hail insurance will have been levied, 
which insurance shall be provided for, determined, and adjusted and paid 
for as provided by this act. 

History: En. Sec. 6, Ch. 169, L. 1917; re-en. Sec. 357, R. C. M. 1921. 


308. Report of losses. That all losses by hail to crops insured under 
this act shall be reported within three (3) days thereafter by the owner of 
such crops, his agent or attorney to the state board of hail insurance, who 
shall require the claimant to make a statement of the losses sustained, 
the cause thereof and such other information as the state board of hail 
insurance may require, on the forms to be provided for such purpose. 

History: En. Sec. 7, Ch. 169, L. 1917; re-en. Sec. 358, R. C. M. 1921; amd. Sec. 9, 
Ch. 40, L. 1923. 

359. Appraisers—appointment—qualifications and duties. The state 
_ board of hail insurance shall, as soon as practicable, each year appoint 
three men in each county to appraise all losses by hail incurred under this 
act in the various counties. The men so appointed shall be actively 
engaged in farming or shall have had practical experience in farming and 
shall be selected from names submitted by regularly organized farmers. 
societies in the various counties. If the recommendations are not made 
as provided above, then the state board shall select the appraisers from 
men actively engaged in farming or men who have had practical experi- 
ence in farming as heretofore provided. Provided, further, that the state 
board of hail insurance may call on one or more of the duly appointed 
appraisers for the adjustment of each and every loss and the said ap- 
praisers shall promptly report their findings to the state board of hail 
insurance, according to the rules provided by the said state board. Pro- 
vided, further, that no appraiser who shall be a relative, attorney, agent,. 
employee or creditor or in any manner interested by lien, mortgage or * 
otherwise in the crop injured or destroyed, shall assist in adjusting any 
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such loss. The state board may in case of emergency appoint more than 
three appraisers in any county. Also it may send any duly appointed 
appraiser or appraisers into any county as the occasion may require. 


History: En. Sec. 8, Ch. 169, L. 1917; amd. Sec. 5, Ch. 34, L. 1919; amd. Sec. 4, 
Ch. 141, L. 1921; re-en. Sec. 359, R, C. M. 1921. 


360. Appointment of appraisers in case of dissatisfaction with official 
adjustment. In case the party that has sustained the loss is dissatisfied with 
and refuses to accept the adjustments made by the official appraisers then 
he shall have the right to appeal to the state board of hail insurance, 
provided however, he shall make such appeal by registered mail within 
four (4) days after such disagreement. In case the adjuster who makes 
the second appraisal fails to secure an agreement the claimant shall then 
appoint one disinterested person as appraiser, and the official appraiser 
shall appoint another person as appraiser, and the two shall select a third 
disinterested person, and the three shall then proceed to adjust.the loss 
in the same manner as specified in section 359 and the judgment of the 
majority shall be the judgment of said appraisers and shall be binding 
upon both parties as the final determination of said loss; provided, how- 
ever, that if the insured does not recover a greater sum than allowed by 
the official appraiser in the first instance, he shall pay the expenses of 
the said three appraisers and their witnesses in making said adjustment, 
but if he is awarded a larger sum then the same shall be paid by the state 
board of hail insurance out of the hail insurance fund. 

If the insured shall be required to pay the expenses of such re- 
appraisement as above provided, the state board of hail insurance is hereby 
authorized to deduct the amount of such expenses from the amount 
allowed said insured before making settlement for said loss. 

Provided, also, that where any claimant demands arbitration he shall, 
if required by the board, furnish a cash bond to the state board of hail 
insurance in the sum of ten dollars, ($10.00) which shall accompany his 
application. If there is not sufficient allowance made to any claimant 
after arbitration to cover the cost of arbitration without the use of the 
ten dollars, ($10.00) forfeit, then the state board may use a part or all of 
said cash bond. Any forfeits so collected shall be placed promptly in the 
state hail insurance fund. In cases where the claimant secures an increase 
the bond shall be promptly returned to the claimant. 

The state board of hail insurance shall examine all reports of appraisers 
and verify the same, and adjust all losses, and for such purposes may 
order hearings, cumouns witnesses, and conduct examinations and do all 
things necessary to secure a fair and impartial appraisement of losses by 
hail. 


History: En. Sec. 9, Ch. 169, L. 1917; amd. Sec. 6, Ch. 34, L. 1919; re-en. Sec. 360, 
R. C. M. 1921; amd. Sec. 10, Ch. 40, L. 1923. 


361. Payment of losses. The state board of hail insurance shall, as 
soon as practicable after the loss has been sustained, arrange for the pay- 
ment of the losses as follows: From the amount of the loss as adjusted 
‘for each claimant the state board of hail insurance shall deduct the amount 
the claimant then owes as delinquent hail insurance tax and the maximum 
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amount assessed as hail insurance tax for the current year, and shall make 
settlement within forty (40) days from the time loss is sustained in the 
following manner: By paying, either by registered warrant or otherwise 
if funds are immediately available, fifty per cent of the total loss as 
agreed on, less, however, the maximum rate of the assessment; balance to 
be paid at the expiration of the hail season. The state board of hail in- 
surance, Shall on or before November first, order the state auditor to draw 
a warrant for the amount so deducted on the state hail insurance fund, 
which warrant shall be remitted to the county treasurer of the county in 
which the tax was assessed. The state board of hail insurance shall then 
order the state auditor to draw a warrant on the state hail insurance fund 
for the balance of the adjustment which warrant shall be sent to the 
claimant; provided, however, that in no case shall the payment for loss 
exceed ten dollars ($10.00) per acre for grain crops, and five dollars 
($5.00) per acre for hay crops; provided, further, that no claimant shall 
receive payment for any loss incurred where said loss does not exceed 
five per cent (5%) of the total value of the crop insured. Also if the 
losses in any year should exceed the current levy plus the reserve fund, if 
any, then the payment of all losses shall be prorated share and share alike 
among all grain growers having loss claims adjusted and approved, and 
the unpaid balance of said losses shall be paid out of the reserve fund 
without interest in such order as the state board of hail insurance shall 
direct, when in the judgment of the said board there are in said fund 
sufficient moneys to provide for the payment of the same and other items 
payable out of said funds. In any year the state board of hail insurance 
may by resolution authorize its chairman and secretary to borrow as needed 
from any person, bank or corporation such sum or sums of money as the 
state board may deem necessary to carry on the business of the department 
and for the purpose of paying all warrants as issued. For any monies 
borrowed under the provisions of this act, the state board of hail insur- 
ance shall cause warrants to be drawn against the state hail insurance 
fund and said warrants shall bear interest at not to exceed six per cent 
(6% ) per annum and said warrants and the interest thereon shall be paid 
out of funds from the state hail insurance department as they are col- 
lected from the various counties in the state. The state board of hail 
insurance shall not at any time borrow a total sum greater than the 
amount of the levies as made for taxes for the current year together with 
such delinquent taxes as remain unpaid on the books of the county 
treasurer. The state board of examiners is hereby empowered to invest 
surplus money belonging to any fund in the warrants of the hail insurance 


fund. 

History: En. Sec. 10, Ch. 169, L..1917; amd. Sec. 7, Ch. 34, L. 1919; amd. Sec. 5, 

Ch. 141, L. 1921; re-en. Sec. 361, R. C. M. 1921; amd. Sec. 11, Ch. 40, L. 1923; amd. Sec. 
2, Ch. 8, L. 1929. 

362. Who may elect to become subject to provisions of law. Any 
taxpayers or associations of taxpayers engaged in the growing of crops, 
other than specified herein, or other agricultural or horticultural products. 
subject to injury or destruction by hail, by their individual or joint election. 
filed with and approved by the state board of hail insurance, may accept: 
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the provisions of this act, and elect to become subject thereto, and in such 
event such risks may be classified by the said board and suitable levies 
imposed as may be agreed upon by the said board and such taxpayers, 
whereupon such taxpayers shall be entitled to the benefits and protection 
afforded by the insurance provisions of this act. 

History: En. Sec. 11, Ch. 169, L. 1917; re-en. Sec. 362, R. C. M. 1921. 


363. Compensation of chairman and officers—financial report. It 
shall be the duty of all public officers to perform the duties relative to 
hail insurance under this act, without other compensation than that allowed 
by law. The chairman of the state board of hail insurance shall receive 
a salary of two hundred and fifty dollars, ($250.00) per month while 
actually engaged in service and actual traveling expenses, and all ap- 
pointive officers under this act shall be paid their actual traveling expenses 
and shall be allowed such per diem as the state board of hail insurance 
may determine for each day of eight hours while actually engaged in 
service under this act, out of the hail insurance administrative fund. 

The chairman of the state board of hail insurance shall each year 
submit a full financial report of the operations of the department to the 
governor of the state. 

History: En. Sec. 12, Ch. 169, L. 1917; amd. Sec. 2, Ch. 183, L. 1921; re-en. Sec. 
363, R. C. M. 1921; amd. Sec. 12, Ch. 40, L. 1923; amd. Sec. 1, Ch. 165, L. 1929. 

363.1. Benefits exempt from execution, etc. All money or benefits 
received from hail insurance shall be exempt from execution and shall 
not be liable to attachment nor to be seized, taken nor appropriated by any 
local process to pay any debt or liability of the insured unless the amount 
shall be assigned and then for no more than the amount of the claim 
intended to be secured by the assignment with lawful interest. 

History: En. Sec. 13, Ch. 40, L. 1923. 


CHAPTER 40 
OTHER ADMINISTRATIVE DEPARTMENTS 
Section 364. State boards, commissions and departments. 


364. State boards, commissions and departments having to do with the 
protection of the public health and safety and the regulation of labor. 
professions, industries, occupations and trade are treated in sections 2444 
to 4292 of this code. 

History: En. Sec. 364, R. C. M. 1921. 


CHAPTER 41 
JUDICIAL OFFICERS 
Section 365. Number, designation and mode of election. 


365. Number, designation and mode of election. The number, desig- 
nation, and mode of election of judicial officers are fixed in sections 8784 
to 8848 of these codes. 


History: En. Sec. 850, Pol. C. 1895; re-en. Sec. 290, Rev. C. 1907; re-en. Sec. 365, 
R. C. M. 1921. 


CHAPTER 42 
THE MARSHAL OF THE SUPREME COURT 


Section 366. Marshal of supreme court. 
367. Duties of marshal. 
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368. Salary and expense of marshal. 
369. Accounts of marshal. 

366. Marshal of supreme court. The supreme court must appoint a 
marshal of the supreme court, who holds office at the pleasure of the court. 

History: En. Sec. 862, Pol. C. 1895; re-en. Sec. 295, Rev. C. 1907; re-en. Sec. 366, 
R. C. M. 1921. 

367. Duties of marshal. It is the duty of the marshal to attend upon 
the supreme court and the justices thereof at each term of court. He shall 
be the executive officer of the court, and shall act as crier thereof. He 
must serve within the state all writs and process issuing from the supreme 
eourt, and shall have all the powers and exercise all the duties pertaining 
to sheriffs as to the district courts, so far as the same are applicable. 

History: En. Sec. 863, Pol. C. 1895; re-en. Sec. 296, Rev. C. 1907; re-en. Sec. 367, 
R. C. M. 1921. 

368. Salary and expenses of marshal. The annual salary of the 
marshal of the supreme court for all services now required of, or which 
may hereafter be imposed upon him by law, is eighteen hundred dollars. 
When serving process of court beyond the place where the court is held, 
in eases in which the state, a county, or any subdivision thereof, or any 
officer when prosecuting or defending an action on behalf of the state, 
county, or subdivision thereof, is not a party, the marshal is entitled to 
receive the same mileage as provided by law for sheriffs in performing 
similar services, to be taxed as costs, as in other cases; in cases in which 
the state, a county, or any subdivision thereof, or any officer when prose- 
-euting or defending an action on behalf of the state, a county, or any 
subdivision thereof, is the real party in interest, he shall be entitled to 
receive his actual expenses incurred in serving such process, to be paid 
from the fund appropriated for expenses of the supreme court not other- 
wise provided for. 

History: Ap. p. Sec. 4, p. 210, L. 1891; re-en. Sec. 297, Rev. C. 1907; amd. Sec. 1, 
Ch. 62, L. 1913; amd. Sec. 1, Ch. 52, L. 1919; re-en. Sec 368, R. C. M. 1921. 

369. Accounts of marshal. All accounts of the marshal must be filed 
in the supreme court in a bill of items under oath certified by the chief 
justice, and when properly chargeable against the state and approved 
by the state board of examiners, must be paid out of the state treasury 
upon the warrant of the state auditor. 


History: En. Sec. 865, Pol. C. 1895; re-en. Sec. 298, Rev. C. 1907; re-en. Sec. 369, 
R. C. M. 1921. 


CHAPTER 43 
THE CLERK OF THE SUPREME COURT 


Section 370. Election and term of office. 
371. General duties. 
372. Fees. 
373. Duties. 
374. Settlements, when and how made. 
375. Salary of clerk of supreme court. 
376. Official bond. 
377. Attendant to act as clerk, when. 


370. Election and term of office. There must be a clerk of the supreme 
court, who must be elected by the electors at large of the state, and hold 
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371-874 
his office for the term of six years from the first Monday of January next 
succeeding his election, except that the clerk first elected under the con- 
stitution holds his office only until the general election in the year one 
thousand eight hundred and ninety-two, and until his successor is elected 
and qualified. 

History: En. Sec. 870, Pol. C. 1895; re-en. Sec. 299, Rev. C. 1907; re-en. Sec. 370, 
R. C. M. 1921. Cal. Pol. C. Secs. 749-758 

371. General duties. The clerk of the supreme court must perform 
such duties as are prescribed by law and the rules and practice of the 
court. 

History: En. Sec. 871, Pol. C. 1895; re-en. Sec. 300, Rev. C. 1907; re-en. Sec. 371, 
R. C. M. 1921. 

372. Fees. He must collect in advance the following fees: For filing 
the transcript on appeal, in each civil case appealed to the supreme court, 
ten dollars payable by the appellant, and five dollars payable by respond- 
ent, at the time of his appearance, in full for all services rendered in each 
case, up to the remittitur to the court below; for filing petition for any 
writ, ten dollars, in full for all services rendered in each cause; for cer- 
tificate of admission as attorney and counselor, five dollars; for making 
transcripts, copies of papers or record, fifteen cents per folio; for com- 
paring any document requiring a certificte, five cents per folio; for each 
certificate under seal, one dollar. 

All fees collected by him must be paid into the state treasury, eighty 
per cent thereof to the credit of the general fund, and twenty per cent 
thereof to the credit of the state library fund. 


History: Hn. Sec. 872, Pol. C. 1895; 425, 427, 62 P 689; State ex rel. King v. 
re-en. Sec. 301, Rev. C. 1907; re-en. Sec. Second Judicial District Court, 25 M 1, 2, 
372, R. C. M. 1921. 63 P 402. See, also, State ex rel. Healy 

Operation and Effect v. District Court, 26 M 224, 226, 68 P 470. 


The fee bill of the clerk of the supreme 
court is found in this section, and con- 
tains no provision authorizing him to eol- 
lect an appearance fee from the defendant 
in special proceedings. State ex rel. Baker 


References 


Cited or applied in Montana ete. Co. v. 
Boston ete. Min. Co., 33 M 400, 405, 84 
P 706; Finley v. School Dist. No. 1, 51 
M 411, 417, 153 P 1010. 


v. Second Judicial District Court, 24 M 


373. Duties. It is the duty of the clerk to keep the seal of the su- 
preme court, its records and files, and the roll of attorneys and counselors 
at law; to adjourn the court from day to day at the beginning of any term, 
in the absence of any judge, and until the arrival of a majority of their 
number; to file all papers or transcripts required to be filed by law; to 
issue writs and certificates and approve bonds or undertakings when so 
required; to make out all transcripts to the supreme court of the United 
States; to make copies of papers or records when demanded by law, or 
the rules of the court, and to perform such other duties as may be required 
of him by the supreme court. 


History: Ap. p. Sec. 3, p. 208, L. 1891; References 


amd. Sec. 873, Pol. C. 1895; re-en. Sec. 
302, Rev. C. 1907; re-en. Sec. 373, R. C. M. 
1921. 


374, Settlements, when and how made. 


Cited or applied as section 873, political 
code, in Montana ete. Co. v. Boston ete. 
Min. Co., 33 M 400, 405, 84 P 706. 


He is responsible and must 


account for, and in -his settlement with the state auditor must be charged 
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with, the full amount of all fees collected or chargeable, and accruing in 
causes brought into the court for services rendered therein up to the time 
of each settlement, which settlement must take place quarterly, and must 
immediately thereafter pay the amount found due into the treasury. He 
must also, at the end of each quarter, render to the state auditor, in such 
form as that officer prescribes, an account in detail, under oath, of all 
fees chargeable and accruing in causes brought into court and not included. 
in his previous accounts rendered. His salary must not be allowed or paid 
until all fees so accruing, and for which he is ra tea have been 
accounted for and paid over. 

History: En. Sec. 874, Pol. C. 1895; re-en. Sec. 303, Rev. C. 1907; re-en. Sec. 374, 
R. C. M. 1921. 

375. Salary of clerk of supreme court. The annual salary of the 
clerk of the supreme court for all services now. required or which may 
hereafter be devolved upon him by law, is three thousand dollars. 

History: En. Sec. 1, Ch. 116, L. 1907; NOTE.—Salary is given as fixed by 
Sec. 304, Rev. C. 1907; re-en. Sec. 375, chapter 123, laws of 1919. 
R. C. M. 1921. 

376. Official bond. The clerk of the supreme court must execute an 
official bond in the sum of five thousand dollars. 

History: En. Sec. 876, Pol. C. 1895; re-en. Sec. 305, Rev. C. 1907; re-en. Sec. 376, 
R. C. M. 1921. 

377. Attendant to act as clerk when. Whenever the clerk of the 
supreme court is incapacitated or absent, the attendant of the supreme 
court is hereby authorized to perform all of the functions and duties of 
said clerk. 

History: En. Sec. 1, Ch. 20, L. 1913; re-en. Sec. 377, R. C. M. 1921. 


CHAPTER 44 


THE REPORTERS OF THE DECISIONS OF THE SUPREME COURT 
Section 378. Justices of supreme court to report decisions. 

379. Duties of reporters. 

380. Reports of the supreme court, style of publication. 

381. Contract with publisher. 

382. Title of reports. 

383. Price—bond of publisher. 

384. Distribution of reports. 

378. Justices of supreme court to report decisions. The persons who 
may be and are justices of the supreme court shall report the decisions 
of the supreme court. They shall each receive an annual salary of one 
thousand five hundred dollars, payable in the same manner as are salaries 
of other state officers, which said salaries shall be in full compensation 
for the performance of the duties of reporting the decisions of said court. 

History: En. Sec. 2, p. 72, L. 1899; re-en. Sec. 314, Rev. C. 1907; re-en. Sec. 378, 
R. C. M. 1921. Cal. Pol. C. Secs. 767-782. 

379. Duties of reporters. The reporters of the decisions of the supreme 
court shall make careful and accurate reports of the cases decided by the 
supreme court. The reports of such eases shall contain syllabi of the points 
decided ; a statement of the facts taken from the record, when the same are 
not fully given in the opinion of the court; the names of counsel; and a ref- 
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erence to such authorities as are cited in the briefs of counsel and have spe- 
cial bearing on the case. And it shall be the further duty of said reporters to 
prepare a full and comprehensive index and tables of cases reported and 
cited to each volume of reports. 


History: En. Sec. 891, Pol. C. 1895; re- NOTE.—The above section rewritten by 
en. Sec. 307, Rev. C. 1907; re-en. Sec. 379, code commissioner to conform to later 
R. C. M. 1921. enactments. 


380. Reports of the supreme court, style of publication. The reports 
must be published in volumes of not less than six hundred pages each, in the 
size and style of Volume 2, Montana Reports, and equal in quality, press 
work, and binding to said volume. 

History: En Sec. 892, Pol. C. 1895; re-en. Sec. 308, Rev. C. 1907; re-en. Sec. 380, 
R. C. M. 1921. amd. Sec. 1, Ch. 1, L. 1925. 

381. Contract with publisher. ‘The justices shall have no pecuniary 
interest in the volumes of reports. The reports must be published by con- 
tract to be entered into by the justices and with the publishing house that 
will agree to publish the new volumes of the Montana reports for a period 
of six years, and also to furnish complete sets or odd volumes of Montana 
reports from and including volume one to the last volume published, to the 
state and the people of the state at prices fixed in the contract. Such con- 
tract shall require the publisher to print each volume in accordance with 
the specifications set forth in the preceding section. It shall also require 
the publisher to issue each new volume within ninety days after the manu- 
seript for the same is delivered by the justices to the said publisher. Such 
contract shall also require the publisher to make stereotype matrices of each 
volume so published by him, and to preserve these matrices in fire proof 
vaults, to the end that the volumes will never become out of print. The 
publisher receiving the contract as herein provided shall, before commenc- 
ing the publication of the volumes of such reports, advertise in two news- 
papers in Montana for ten days for proposals for such printing, stereo- 
typing, and binding of such volumes, and such publisher shall, if the pro- 
posals for such work do not exceed by the sum of twenty per cent, the 
amount for which the same can be done outside of the state, cause such 
printing, stereotyping, and binding to be done within the state of Montana. 

History: En. Sec. 893, Pol. C. 1895; NOTE.—The word ‘‘reporter’’ appear- 
re-en. Sec. 309, Rev. C. 1907; re-en. Sec. ing in original act was changed. to the 
381, R. C. M. 1921; amd. Sec. 2, Ch. 1, plural by the code commissioner. 

L. 1925. 

382. Title of reports. The title of each volume shall be ‘‘Montana Re- 
ports,’’ which title, together with the name of the reporter and the number 
of the volume, shall be printed on the back of each book. 

History: En. Sec. 894, Pol. C. 1895; re-en. Sec. 310, Rev. C. 1907; re-en. Sec. 382, 
R. C. M. 1921. 

383. Price—bond of publisher. Said contract shall require the pub- 
lisher to agree to sell three hundred copies of each new volume of said 
reports to the state of Montana at the price agreed upon in said contract, 
and to keep on hand and for sale at the contract price a sufficient number 
of copies of each volume to supply all demands for six years from the date 
of the publication thereof. And said publisher shall give bond for the ful- 
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fillment of the terms of this contract in the sum of five thousand dollars, 
which bond shall be filed with the clerk of the supreme court and be ap- 
proved by the justices of the supreme court, or a majority thereof. 


History: En. Sec. 895, Pol. C. 1895; re-en. Sec. 311, Rev. C. 1907; re-en. Sec. 383,, 
R. C. M. 1921; amd. Sec. 3, Ch. 1, L. 1925. 


384, Distribution of reports. On the publication of each volume of said 
reports the secretary of state shall purchase of said publisher, for the 
use of the state, three hundred copies thereof, and shall distribute the same 
in the manner following: To the law libraries of each state and territory 
of the United States, one copy; to the library of congress, two copies; to 
each of the judges of the United States circuit and district courts of the: 
states of Idaho, Nevada, California, Washington, Montana, Wyoming, and 
Oregon, one copy; to each state officer, justice of the supreme court, dis- 
trict judge, county attorney and clerk of the district court in this state,. 
one copy; to the law library of the state of Montana, three copies. He 
shall also distribute said reports to literary and scientific institutions, pub- 
lishers and authors and legislative reference libraries of other states with 
whom the state law librarian has established or may hereafter establish a 
system of exchange. He shall also distribute to the university of Montana 
not to exceed fifty copies to be used by the law librarian of the state uni- 
versity for the purpose of exchanges with universities and institutions of 
higher education in other states. All reports distributed to state, district,. 
and other officers in this state shall be for the use of their office, and shall 
be, by the person receiving the same, turned over to his successor in office, 
and the secretary of the state shall take proper receipts for such reports. 


History: En. Sec. 896, Pol. C. 1895; re-en. Sec. 312, Rev. C. 1907; amd. Sec. 1, Ch. 
203, L. 1921; re-en. Sec. 384, R. C. M. 1921. 


CHAPTER 45 
NOTARIES PUBLIC 


Section 385. Appointment and jurisdiction. : 
386. Qualifications and residence. 
387. Term of office. 
388. Powers and duties. 
389. Jurisdiction of notaries. 
390. Authority of notaries who are stockholders or officers of corporations. 
391. Protests, evidence of facts stated. 
392. Records of, on death or resignation. 
393. Certified copies of records. 
394. Bond and commission of notary public. 
395. Liabilities on official bond. 
396. Certificate of official character. 
397. Fees for filing commission and issuing certificates. 
398. Revocation of commission. 
399. Certain acts made valid. 
400. Limitations. 
401. Acts of notaries validated. 


385. Appointment and jurisdiction. The governor may appoint and 
commission as many notaries public for the state of Montana as in his 
judgment may be deemed best, whose jurisdiction shall be co-extensive 
with the boundaries of the state, irrespective of their place of residence 
within the state. 
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History: En. Sec. 910, Pol. C. 1895; References ~ 
Ch. 103, L. 1909; re-en. Sec. 385, R. C. M. 069 P 725, 
1921. Cal. Pol. C. Sec. 791. 


386. Qualifications and residence. Hvery person appointed as notary 
public must, at the time of his appointment, be a citizen of the United 
States and of the state of Montana for at least one year preceding his 
appointment, and must continue to reside within the state of Montana. 
Removal from the state vacates his office and is equivalent to resignation. 


History: En. Sec. 911, Pol. C. 1895; References 


re-en. Sec. 318, Rev. C. 1907; amd. Sec. 2, Steinbrenner vy. Elder, 80 M 395, 399, 
Ch. 103, L. 1909; re-en. Sec. 386, R. C. M. 960 Pp 725, 
1921. Cal. Pol. C. Sec. 792. 


387. Term of office. The term of office of a notary public is three 
years from and after the date of his commission. 


History: En. Sec. 912, Pol. C. 1895; References 
re-en. Sec. 319, Rev. C. 1907; re-en. Sec. Steinbrenner v. Elder, 80 M 395, 399, 
387, R. C. M. 1921. Cal. Pol. C. Sec. 793. 260 P 725. 


388. Powers and duties. It is the duty of a notary public: 

1. When requested, to demand acceptance and payment of foreign, 
domestic, and inland bills of exchange, or promissory notes, and protest 
the same for non-acceptance or non-payment, and to exercise such other 
powers and duties as by the law of nations and according to commercial 
usages, or by the laws of any other state, government, or country, may 
be performed by notaries, and keep a record of such acts. 

2. To take the acknowledgment or proof of powers of attorneys, 
mortgages, deeds, grants, transfers, and other instruments of writing exe- 
cuted by any person, and to give a certificate of such proof or acknowledg- 
ment, indorsed or attached to the instrument. 

3. To take depositions and affidavits, and administer oaths and affirm- 
ations, in all matters incident to the Shei of the office, or to be used 
before any court, judge, officer, or board in this state. 

4. When requested, and upon payment of his fees therefor, to make 
and give a certified copy of any record in his office. 

5. To provide and keep an official seal, upon which must be engraved 
the name of the state of Montana, and the words, ‘‘Notarial Seal,’’ with 
the surname of the notary, and at least the initials of his Christian name. 

6. To authenticate with his official seal all official acts. In all cases 
when the notary public signs his name officially as a notary public, he 
must add to his signature the words, ‘‘Notary Public for the State of Mon- 


tana, residing at ——-——_’’ (stating the name of his postoffice), and must 

indorse upon the instrument the date of the expiration of his commission. 
History: En. Sec. 913, Pol. C. 1895; References 

re-en. Sec. 320, Rev. C. 1907; amd. Sec. 3, In re Stinger Estate, 61 M 173, 188, 201 

Ch. 103, L. 1909; re-en. Sec. 388, R. C. M. P 693; Steinbrenner v. Elder, 80 M 395, 

1921. Cal. Pol. C. Sec. 794. 399, 260 P 725. 


389. Jurisdiction of notaries. Every person receiving a commission as 
notary public shall have jurisdiction to perform his official duties and 
acts in every county of the state of Montana, and every notary now holding 
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a commission from the governor of the state of Montana shall have like: 
jurisdiction. 

History: En. Sec. 4, Ch. 103, L. 1909; re-en. Sec. 389, R. C. M. 1921. 

390. Authority of notaries who are stockholders or officers of cor-. 
porations. It shall be lawful for any notary public who is a stockholder, 
director, officer, or employee of a bank or other corporation, to take the 
acknowledgment of any party to any written instrument executed to or by 
such corporation, or to administer an oath to any other stockholder, direc- 
tor, officer, employee, or agent of such corporation, or to protest for non- 
acceptance or non-payment bills of exchange, drafts, checks, notes, and 
other negotiable instruments which may be owned or held for collection by 
such bank or other corporation; provided, it shall be unlawful for any 
notary public to take the acknowledgment of an instrument by or to a 
bank or other corporation of which he is a stockholder, director, officer, 
or employee, where such notary is a party to such instrument, either indi- 
vidually or as a representative of such bank or other corporation, or to 
protest any negotiable instrument owned or held for collection by such 
bank or other corporation, where such notary is individually a party to- 
such instrument. 

History: En. Sec. 1, Ch. 77, L. 1909; re-en. Sec. 390, R. C. M. 1921. 


391. Protests, evidence of facts stated. The protest of a notary under 
his hand and official seal, of a bill of exchange or promissory note, for 
non-acceptance or non-payment, stating the presentment for acceptance or 
pavment, and the non-acceptance or non-payment thereof, the service of no- 
tice on any or all of the parties to such bill of exchange or promissory note: 
and specifying the mode of giving such notice, and the reputed place of 
residence. of the party to such bill of exchange or promissory note, and of 
the party to whom the same was given, and the postoffice nearest thereto, 
is prima facie evidence of the facts contained therein. 

History: En. Sec. 914, Pol. C. 1895; re-en. Sec. 321, Rev. C. 1907; re-en. Sec. 391,. 
R. C. M. 1921. Cal. Pol. C. Sec. 795. 

392. Records of, on death or resignation. It is the duty of every notary 
public, on his resignation or removal from office, and in case of his death, 
of his legal representative, or at the expiration of his term, to forthwith 
deposit all the records kept by him in the office of the county clerk of 
the county in which he was resident, and on failure to do so, the person 
so offending is liable to damages to any person injured thereby. 

History: En Sec. 915, Pol. C. 1895; re-en. Sec. 322, Rev. C. 1907; re-en. Sec. 392,. 
R. C. M. 1921. Cal. Pol. C. Sec. 796. 

393. Certified copies of records. It is the duty of each clerk aforesaid 
to receive and safely keep all such records and papers of the notary in the 
case above named, and to give attested copies of them under his seal, for 
which he may demand such fees as by law may be allowed to the notaries, 
_ and such copies shall have the same effect as if certified by the notary. 

History: En. Sec. 916, Pol. C. 1895; re-en. Sec. 323, Rev. C. 1907; re-en. Sec. 393,. 
R. C. M. 1921. Cal. Pol. C. Sec. 797. 

394. Bond and commission of notary public. Each notary public must 
give an official bond in the sum of one thousand dollars, which bond must. 
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be approved by the secretary of state. Upon the approval of said bond 
and the filing in the office of the secretary of state of the official oath of 
such notary public the governor shall issue a commission. 

History: En. Secs. 324-325, Rev. C. 1907; amd. Sec. 5, Ch. 103, L. 1909; amd. Sec. 1, 
Ch. 7, L. 1921; re-en. Sec. 394, R. C. M. 1921. Cal. Pol. C. Sec. 799. 

395. Liabilities on official bond. For the official misconduct or neglect 
of a notary public, he and the sureties on his official bond are liable to the 
parties injured thereby for all damages sustained. 


History: En. Sec. 919, Pol. C. 1895; someone must have parted with value in 
re-en. Sec. 326, Rev. C. 1907; re-en. Sec. reliance upon the verity of the certificate 


395, R. C. M. 1921. Cal. Pol. C. Sec. 801. of the notary, when a fraudulent acknowl- 
f ? edgment is alleged. Ellis v. Hale, 58 M 
What Constitutes a Cause of Action 181, 186, 194 P 155. 
Sureties are liable for injury which re- 
sults proximately from the official mis- References 


conduct or neglect of the notary, but in Steinbrenner v. Elder, 80 M 395, 399, 
order to constitute a cause of action 260 P 725. 

396. Certificates of official character. The secretary of state may cer- 
tify to the official character of such notary public, and any notary public 
may file a copy of his commission in the offiee of any county clerk of any 
county in the state, and thereafter said county clerk may certify to the 
officia. character of such notary public. 

History: En. Sec. 2, p. 101, L. 1885; re-en. Sec. 1569, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 920, Pol. C. 1895; re-en. Sec. 327, Rev. C. 1907; amd. Sec. 6, Ch. 103, L. 1909; 
re-en. Sec. 396, R. C. M. 1921. 

397. Fees for filing commission and issuing certificates. The secretary 
of state shall receive for each certificate of official character issued, with 
seal attached, the sum of one dollar. The county clerk of any county in this 
state with whom a copy of notarial commission has been filed, shall receive 
for filmg same the sum of fifty cents, and for each certificate of official 
character issued, with seal attached, the further sum of fifty cents: 

History: En. Sec. 3, p. 101, L. 1885; re-en. Sec. 1570, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 921, Pol. C. 1895; re-en. Sec. 328, Rev. C. 1907; amd. Sec. 7, Ch. 103, L. 1909; 
re-en. Sec. 397, R. C. M. 1921. 

398. Revocation of commission. Upon ten days’ notice, the governor 
may revoke the commission of any notary public for any cause he may 
deem sufficient. 

History: En. Sec. 922, Pol. C. 1895; re-en. Sec. 329, Rev. C. 1907; re-en. Sec. 398, 
R. C. M. 1921. 

399. Certain acts made valid. he official acts of every person acting 
as a notary public within the state of Montana, and heretofore commis- 
sioned as such, which acts have been performed since the eighth day of 
November, A. D. 1889, and up to and including the date of the passage of 
this act, so far as such acts might be affected, impaired, or questioned by 
reason of change of residence made after appointment, misnomer, or mis- 
spelling of name, or other error made in the appointment or commission 
of such notary public, neglect to take the prescribed oath of office, the 
minority of such person, or the expiration of his term of office, are hereby 
legalized and confirmed, and made effectual and valid. 

History: En. Sec. 1, p. 65,'L. 1893; re-en. Sec. 923, Pol. C. 1895; re-en. Sec. 330, 
Rev. C. 1907; re-en. Sec. 399, R. C. M. 1921. 
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400. Limitations. Nothing in this act contained shall affect any legal 
action or proceeding now pending. 

History: En. Sec. 924, Pol. C. 1895; re-en. Sec. 331, Rev. C. 1907; re-en. Sec. 400, 
R. C. M. 1921. 

401. Acts of notaries validated. The official acts of every person act- 
ing as a notary public within the state of Montana, heretofore commis- 
sioned as such, which acts have been performed since the 15th day of Feb- 
ruary, 1895, and up to and including the date of the passage of this act, so 
far as such acts might be affected, impaired, or questioned by reason of 
change of residence made after appointment, misnomer, or misspelling of 
name, or other error made in the appointment or commission of such notary, 
neglect to take the prescribed oath of office, failure of the notary to place 
his seal upon any instrument, the minority of such person, or the expiration 
of his term of office, are hereby legalized and confirmed and made effectual 
and valid. 


History: En. Sec. 1, Ch. 49, L. 1907; Sec. 332, Rev. C. 1907; re-en. Sec. 401, 
A ee a RS Pa 


CHAPTER 46 
COMMISSIONER OF DEEDS 
Section 402. .Governor to appoint. 
403. General duties of. 
404. Effect of acts done by commissioners. 
405. Oaths, when to be filed. 
406. Fees. 
407. Copy of this article to be transmitted to appointee. 
408. Fees to be paid into state treasury. 

402. Governor to appoint. The governor may appoint in each state 
of the United States, or in any foreign state, one or more commissioners 
of deeds, to hold office for the term of five years from and after the date 
of their commission, but the governor may remove from office any com- 
missioner during the term for which he was appointed. 

History: En. Sec. 940, Pol. C. 1895; re-en. Sec. 333, Rev. C. 1907; re-en. Sec. 402, 
R. C. M. 1921. Cal. Pol. C. Secs. 811-817. 

403. General duties of. Every commissioner of deeds has power, with- 
in the state for which he was appointed: 

1. To administer and certify oaths. 

2. To take and certify depositions and affidavits. 

3. To take and certify the acknowledgment of proof of powers of 
attorney, mortgages, transfers, grants, deeds, or other instruments for 
record. 

4. To provide and keep an official seal, upon which must be engraved 
his name, the words ‘‘Commissioner of Deeds for the State of Montana,”’ 
and the name of the state for which he is commissioned. 

5. To authenticate with his official seal all his official acts. 

History: En. Sec. 941, Pol. C. 1895; re-en. Sec. 334, Rev. C. 1907; re-en. Sec. 403, 
BR. C. M. 1921. 

404. Effect of acts done by commissioners. All oaths administered, 
depositions and affidavits taken, and all. acknowledgments and proofs 
certified by commissioners of deeds, have the same force and effect, to all 
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intents and purposes, as if done and certified in this state by any officer 
authorized by law to perform such acts. 


History: En. Sec. 942, Pol. C. 1895; re-en. Sec. 335, Rev. C. 1907; re-en. Sec. 404, 
R. C. M. 1921. 


405. Oaths, when to be filed. The official oaths of commissioners of 
deeds, together with the impressions of their official seals, must be filed in 
the office of the secretary of state within six months after they are taken. 


History: En. Sec. 943, Pol. C. 1895; re-en. Sec. 336, Rev. C. 1907; re-en. Sec. 405, 
R. C. M. 1921. 


406. Fees... The fees of commissioners of deeds are the same as those 
prescribed for notaries public. 


History: En. Sec. 944, Pol. C. 1895; re-en. Sec. 337, Rev. C. 1907; re-en. Sec. 406, 
R. C. M. 1921. 


407. Copy of this chapter to be transmitted to appointee. The secretary 
of state must transmit, with the commission to the appointee, a certified 
copy of this chapter, and of the section prescribing the fees of notaries pub- 
hie. 


History: En. Sec. 945, Pol. C. 1895; re-en. Sec. 338, Rev. C. 1907; re-en. Sec. 407, 
R. C. M. 1921. 


408. Fee to be paid into state treasury. No commission must issue 
until the applicant pays into the state treasury the sum of five dollars. 


History: En. Sec. 946, Pol. C. 1895; re-en. Sec. 339, Rev. C. 1907; re-en. Sec. 408, 
R. C. M. 1921. 


CHAPTER 47 
ATTORNEYS AT LAW 


Section 409. Attorneys and counselors at law. 


409. Attorneys and counselors at law. The admission of attorneys and 
counselors at law is provided for and their duties fixed in sections 8936 to 
8993 of these codes. 


History: En. Sec. 951, Pol. C. 1895; re-en. Sec. 341, Rev. C. 1907; re-en. Sec. 409, 
R. C. M. 1921. 


CHAPTER 48 


DISQUALIFICATIONS AND RESTRICTIONS UPON RESIDENCE OF OFFICERS 


Section 410. Age and citizenship. 
411. Other disqualifications. 
412. County officers not to act as deputies of other officers, except when. 
413. Certain officers must reside at the seat of government. 
414, Absence from the state. 
415. Restrictions upon judicial officers. 
416. Restrictions upon county officers. 
417. Restrictions upon other officers. 


410. Age and citizenship. No person is capable of holding a civil 
office in this state, who at the time of his election or appointment is not 
of the age of twenty-one years and a citizen of this state. 


History: En. Sec. 960, Pol. C. 1895; re-en. Sec. 342, Rev. C. 1907; re-en. Sec. 410, 
R. C. M. 1921. Cal. Pol. C. Sec. 841. 
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411. Other disqualifications. - Provisions respecting disqualifications 
ter particular offices are contained in the constitution and in the provisions 
of the codes concerning the various offices. 

History: En. Sec. 961, Pol. C. 1895; re-en. Sec. 343, Rev. C. 1907; re-en. Sec. 411, 
R. C. M. 1921. Cal. Pol. C. Sec. 842. 

412. County officers not to act as deputies of other officers, except 
when. No county officer, under salary, must be appointed or act as deputy 
of another officer of the same county except in cases where the officer so 
appointed agrees to act and serve as such deputy without additional com- 
pensation. | 

History: En Sec. 962, Pol. C. 1895; re-en. Sec, 344, Rev. C. 1907; re-en. Sec. 412, 
R. C. M. 1921; amd. Sec. 1, Ch. 21, L. 1925. Cal. Pol. C. Sec. 843. 

413. Certain officers must reside at the seat of government. The fol- 
lowing officers must reside and keep their offices at the seat of govern- 
ment: The governor, secretary of state, state auditor, state treasurer, at- 
torney general, superintendent of public instruction, justices of the su- 
preme court, and clerk of the supreme court. 

History: En. Sec. 970, Pol. C. 1895; re-en. Sec. 345, Rev. C. 1907; re-en. Sec. 413, 
R. C. M. 1921. Cal. Pol. C. Sec. 852. 

414. Absence from the state. No officer mentioned in the preceding 
section, and no officer appointed by the governor and confirmed by the 
senate, must absent himself from the state for more than sixty consecutive 
davs, unless upon business of the state or with the consent of the legislative 
assembly. 

History: Hn. Sec. 971, Pol. C. 1895; re-en. Sec. 346, Rev. C. 1907; re-en. Sec. 414, 
R. C. M. 1921. Cal. Pol. C. Sec. 853. 

415. Restrictions upon judicial officers. Restrictions upon the resi- 
dence of other judicial officers are contained in the constitution and the 
Code of Civil Procedure. 

History: En. Sec. 972, Pol. C. 1895; re-en. Sec. 347, Rev. C. 1907; re-en. Sec. 415, 
R. C. M. 1921. Cal. Pol. C. Sec. 854. 

416. Restrictions upon county officers. Restrictions upon the residence 
of county officers are contained within sections 4293 through 4954.23 of 
this code. 

History: En. Sec. 973, Pol. C. 1895; re-en. Sec. 348, Rev. C. 1907; re-en. Sec. 416, 
R. C. M. 1921. Cal. Pol. C. Sec. 855. 

417. Restrictions upon other officers. Restrictions upon the residence 
of other officers are contained in the chapter relating to the respective 
officers. : 


History: En. Sec. 974, Pol. C. 1895; re-en. Sec. 349, Rev. C. 1907; re-en. Sec. 417, 
R. C. M. 1921. 


CHAPTER 49 
POWERS OF DEPUTIES 


Section 418. Powers of deputies. 


418. Powers of deputies. In all cases not otherwise provided for, each 
deputy possesses the powers and may perform the duties attached by law 
to the office of his principal. 
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officer, and -any act which the latter 
might do, the deputy may also do. State 
Ne Crouch, 70 M 551, 554, 227 P 818. See, 
also, State v. Larson, 75 "M 274, 276, 243 
P 566. 


En. Sec. 980, Pol. C. 1895; 
C. 1907; re-en. Sec. 
Cal. Pol. C. Sec. 865. 


History: 
re-en. Sec. 350, Rev. 
418, R. C. M. 1921. 


Operation and Effect 


Where a public officer is authorized to 
appoint a deputy, the authority of the 
latter, unless otherwise limited, is com- 
mensurate with that of the appointing 


References 
Daly v Kelley, 57 M 306, 187 P 1022. 


CHAPTER 50 
APPOINTMENTS, NOMINATIONS AND OATH OF OFFICE 


Section 419. Appointments, when not otherwise provided for. 


420. Deputies and subordinate officers. 

421. Number of deputies. 

422. Term of office, when not prescribed. 
423. Holding over until successor is qualified. 
424, Nominations to senate must be in writing. 
425. Resolution of concurrence. 

426. Commissions by the governor. 

427. Form of commission. 

428. Other commissions. 

429, Appointment of deputies, etc., how made. 
430. Oath, form of. 

431. Oath of members of the legislature. 

432. Time of filing oath. 

433. Oath, before whom taken. 

434. Oath of office, where filed. 

435. Oath of deputies, ete. 


419. Appointments, when not otherwise provided for. Every officer, 
the mode of whose appointment is not prescribed by the constitution or 
statutes, must be appointed by the governor by and with the advice and 
consent of the senate. 

History: En. Sec. 990, Pol. C. 1895; re-en. Sec. 351, Rev. 
R. C. M. 1921. Cal. Pol. C. Sec. 875. 

420. Deputies and subordinate officers. All assistants, deputies, and 
other subordinate officers, whose appointments are not otherwise provided 
for, must be appointed by the officer or body to whom they are respectively 
subordinate. 


C. 1907; re-en. Sec. 419, 


History: En. Sec. 991, Pol. C. 1895; 
re-en. Sec. 352, Rev. C. 1907; re-en. Sec. 
420, R. C. M. 1921. Cal. Pol. C. Sec. 876. 


Operation and Effect 

Under this section and under section 
4731, R. C. M. 1921, held, that a county 
attorney may appoint a deputy to serve 
without compensation and that such dep- 
uty may legally act in the name of his 


421. Number of deputies. 


principal in the filing of informations. 
and the prosecution of criminal actions. 
State v. Crouch, 70 M 551, 553, 227 P 818.. 


References 


Cited as section 991, political code, with 
other sections, in Jobb v. County of 
Meagher, 20 M 424, 51 P 1034. In re 


‘Hyde, 73 M 363, 366, 236 P 248. 


When the number of such deputies or sub- 


ordinate officers is not fixed by law, it is limited only by the discretion of 


the appointing power. 


History: En. Sec. 992, Pol. C. 1895; 
re-en. Sec. 353, Rev. C. 1907; re-en. Sec. 
421, R. C. M. 1921. Cal. Pol. C. Sec. 877. 


References 


Cited as section 992, political code, with 
other sections, in Jobb v. County of 
Meagher, 20 M 424, 428, 51 P 1034; State 
v. Crouch, 70 M 551, 553, 227 P 818. 


422. Term of office, when not prescribed. Every office of which the 
duration is not fixed by law is held at the pleasure of the appointing power. 
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APPOINTMENTS AND NOMINATIONS 


423-426 


History: En. Sec. 993, Pol. C. 1895; re-en. Sec. 354, Rev. C. 1907; re-en. Sec. 422, 


R. C. M. 1921. Cal. Pol. C. Sec. 878. 


423. Holding over until successor is qualified. Every officer must con- 
tinue to discharge the duties of his office, although his term has expired, 


until his successor has qualified. 


History: En Sec. 994, Pol. C. 1895; 
re-en. Sec. 355, Rev. C. 1907; re-en. Sec. 
423, R. C. M. 1921. Cal. Pol. GC. Sec. 879. 


Constitutional Provision 


Under sec. 6, article XVI, of the con- 
stitution, the terms of office of municipal 
officers must not exceed two years. Under 
this section of the code, every officer 
must continue to discharge his duties, al- 
though his term has expired, until his 
successor has qualified. Held, that unless 
the term of office of such officers as 
fixed by statute is so plainly at odds 
with that prescribed by the constitutional 
provision above as to be wholly incon- 
sistent with it, the statute should be up- 
held. State ex rel. Sandquist v. Rogers, 
93 M 355, 362, 18 P 2d 617. 


Operation and Effect 


This provision is one usually found in 
the codes of the states, being based upon 
the requirements of public policy, which 
demands that if, from any cause, the new 

-incumbent of an office fails to qualify, or 
if there has not been an election of any 
person, there should not be a vacancy in 
the office, and a consequent suspension of 
the public business. State ex rel. Neill v. 
Page, 20 M 238, 244, 50 P 719. 


Id. This section is applicable only to a 
case where the term of office of an in- 
cumbent has expired; it does not refer to 
a case of vacancy caused by resignations. 


Where a vacancy occurs in a county 
office, the board of county commissioners 
has general power, and it is its duty, to 
exercise such power to prevent an inter- 
regnum in the office and the consequent 
suspension of the public business. Even 
though it may happen that the proper 
officer or authority may omit to call an 
election or cannot do so under the particu- 
lar emergency, nevertheless the board 
need not by subsequent neglect or inaction 
permit the public business to be suspend- 
ed, and upon the happening of either 
contingency the appointed incumbent, as 
temporary locum tenens, must perform 
the duties of the office until his successor 
has qualified, so that an interregnum 
can never happen in any public office. 
State ex rel. Rowe v. Kehoe, 49 M 582, 
590, 144 P 162. 


References 


Cited or applied as section 355, revised 
codes, in State ex rel. Jones v. Foster, 39 
M 583, 586, 104 P 860. 


424. Nominations to senate must be in writing. Nominations made by 
the governor to the senate must be in writing, designating the residence of 
the nominee and the office for which he is nominated. 

History: En. Sec. 1000, Pol. C. 1895; re-en. Sec. 356, Rev. C. 1907; re-en. Sec. 424, 


R. C. M. 1921. Cal. Pol. C. Sec. 889. 


425. Resolution of concurrence. 


Whenever the senate concurs in a 


nomination, its secretary must immediately deliver a copy of the resolution 

of concurrence, certified by the president and secretary, to the secretary 

of state, and another copy, certified by the secretary, to the governor. 
History: En. Sec. 1001, Pol. C. 1895; re-en. Sec. 357, Rev. C. 1907; re-en. Sec. 425, 


R. C. M. 1921. Cal. Pol. C. Sec. 890. 


426. Commissions by the governor. 


The governor must commission: 


1. All officers elected by the people whose commissions are not other- 


wise provided for. 
2. All officers of the militia. 


3. All officers appointed by the governor, or by the governor with con- 


sent of the senate. 
4. United States senators. 


History: En. Sec. 1002, Pol. C. 1895; 
re-en. Sec. 358, Rev. C. 1907; re-en. Sec. 
426, R. C. M. 1921. Cal. Pol. C. Sec. 891. 
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Operation and Effect 
Under this section, the state land agent 
should properly be commissioned: by the 
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governor. He is a state official appointed Page, 20 M 238, 245, 50 P 719. 

by the governor, ordinarily with the con- é 

sent of the state land board; and it is in References 

accord with the spirit of the law that such State v. Rouleau et al., 68 M 529, 540, 
an official should bear a commission 219 P 1096; State ex rel. Barney v. "Haw- 
signed by the governor, as evidence of kins et al. "79 M 506, 518, 257 P 411. 

his appointment. State ex rel. Neill v. 

427. Form of commissions. The commissions of all officers commis- 
sioned by the governor must be issued in the name of the state, and must 
be signed by the governor and attested by the secretary of state, under the 
great seal. 

History: En. Sec. 1003, Pol. GC. 1895; al code, in State ex rel. Neill v. Page, 20 
re-en. Sec. 359, Rev. C. 1907; re-en. Sec. M 238, 243, 50 P 719; State v. Rouleau 
427, R. GC. M. 1921. Cal. Pol. C. Sec. 892. et al, 68 M 529, 540, 219 P 1096; State 

ex rel. Barney v. Hawkins et al., 79. M 

References 506, 518, 257 P 411. 

Cited or applied as section 1003, politi- 

428. Other commissions. The commissions of all other officers, where 
no special provision is made by law, must be signed by the presiding officer 
of the body or by the person making the appointment. 


History: En. Sec. 1004, Pol. C. 1895; References 
re-en. Sec. 360, Rev. C. 1907; re-en. Sec. State v. Rouleau et al., 68 M 529, 540, 
428, R. GC. M. 1921. Cal. Pol. C. Sec. 893. 919 P 1096; State ex rel. Barney v. Haw- 
kins et al., 79 M 506, 518, 257 P 411. 


429. Appointments of deputies, etc., how made. The appointment of 
deputies, clerks, and subordinate officers, when not otherwise provided for, 
must be made in writing filed in the office of the appointing power or the 
office of its clerk. . 


History: En. Sec. 1005, Pol. C. 1895; References 
re-en. Sec. 361, Rev. C. 1907; re-en. Sec. State ex rel. Barney v. Hawkins et al., 
429, R. C. M. 1921. Cal. Pol. C. Sec. 894. 79 M 506, 518, 257 P 411. 


430. Oath, form of. Members of the legislative assembly and all offi- 
cers, executive, ministerial, or judicial, must, before they enter upon the 
duties of their respective offices, take and subscribe the following oath or 
affirmation, to-wit: ‘‘I do solemnly swear (or affirm) that I will support, 
protect and defend the constitution of the United States and the consti- 
tution of the state of Montana, and that I will discharge the duties of my 
office with fidelity; and that I have not paid or contributed, or promised 
to pay or contribute either directly or indirectly, any money or other val- 
uable thing to procure my nomination or election (or appointment), except 
for necessary and proper expenses expressly authorized by law; that I 
have not knowingly violated any election law of this state, or procured 
it to be done by others in my behalf; that I will not knowingly receive, 
directly or indirectly, any money or other valuable thing for the perform- 
ance or non-performance of any act or duty pertaining to my office other 
than the compensation allowed by law. So help me God.’’ And no other 
oath, declaration, or test must be required as a pualtiogn on for any office 
or trust. 


History: Ap. p. Sec. 3, p. 90, L. 1876; 1921. Cal. Pol. C. Sec. 904. 
re-en. Sec. 575, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1067, 5th Div. Comp. Stat. 1887; Officers 
amd. Sec. 1010, Pol. C. 1895; re-en. Sec. Before entering upon his duties an al- 
362, Rev. C. 1907; re-en. Sec. 430, R.C. M. derman must swear that he will not 
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knowingly receive, directly or indirectly, 
any money or other valuable thing for 
the performance or non-performance of 
any act or duty pertaining to his office 
other than the compensation allowed by 
law. State ex rel. Ryan v. Board of Alder- 
men, 45 M 188, 193, 122 P 569. 


Operation and Hffect 


This section does not make the filing 
of an oath of office a condition precedent 
to the officer’s entering upon the dis- 
charge of his duties of his office, but 


431. 


OATH OF OFFICE 


Oath of the members of the legislature. 


431-434 


section 511 declares that, if he fails to 
file his official oath within the time pre- 
scribed, the office becomes vacant. State 
v. Uotila and Certain Intox. Liquors, 71 
M 351, 354, 229 P 724. 


References 

Cited or applied as section 362, revised 
codes, in State ex rel. MceGrade v. District 
Court, 52 M 371, 375, 157 P 1157; State 
ex rel. Wallace v. Callow, 78 M 308, 319, 
254 P 187; State ex rel. Barney v. Haw- 
kins et al., 79 M 506, 518, 257 P 411. 


Members of the legisla- 


tive assembly may take the oath of office at any time during the term for 


which they were elected. 


History: Hn. Sec. 1011, Pol. C. 1895; re-en. Sec. 363, Rev. C. 1907; re-en. Sec. 431, 


R. C. M. 1921. Cal. Pol. C. Sec. 906. 


432. Time of filing oath. Whenever a different time is not prescribed 
by law, the oath of office must be taken, subscribed, and filed within thirty 
days after the officer has notice of his election or appointment, or before 
the expiration of fifteen days from the commencement of his term of office, 
when no such notice has been given. 


History: En Sec. 1, Ch. 1, L. 1907; Sec. 
364, Rev. C. 1907; re-en. Sec. 432, R. C. M. 
1921. Cal. Pol. C. Sec. 907. 


Constitutionality 

Section 1, of article XIX, of the con- 
stitution, requiring every public officer 
to take the official oath therein prescribed 
is self executing, mandatory and conclu- 
sive upon the legislature; but it not being 
prohibited from requiring the filing of 
oath, it could, as it did by this section 
prescribe that such oath should be filed, 
without thereby rendering the section un- 
eonstitutional. State ex rel. Wallace v. 
Callow, 78 M 308, 318 et seq., 254 P 187. 


Operation and Effect 


This section does not make the filing of 
the oath of office a condition precedent 
to the officer’s entering upon the dis- 


charge of his duties of his office; but sec- 
tion 511, R. C. M. 1921, declares that, if 
he fails to file his official oath within 
the time prescribed, the office becomes 
vacant. State v. Uotila and Certain In- 
tox. Liquors, 71 M 351, 354, 299 P 724. 
This section providing that where a dif- 
ferent time is not prescribed by law, a 
public officer shall within thirty days 
after he has notice of his election or ap- 
pointment take, subscribe and file his oath 
is directory and not mandatory; but that 
the provisions of section 468, R. C. M. 
1921, relative to the filing of the official 
bond within the time prescribed for filing 
the oath, is mandatory. State ex rel. 
Wallace v. Callow, 78 M 308, 254 P 187. 


References 


State ex rel. Nagle v. Stafford et al., 
97 M 275, 289, 34 P 2d 372. 


433. Oath, before whom taken. Except when otherwise provided, the 
oath may be taken before any officer authorized to administer oaths. 
History: En. Sec. 1013, Pol. C. 1895; re-en. Sec. 365, Rev. C. 1907; re-en. Sec. 433, 


R. C. M. 1921. Cal. Pol. C. Sec. 908. 


434, Oath of office, where filed. Every oath of office, certified by the 
officer before whom the same was taken, must be filed within the time 
required by law, except when otherwise specially provided, as follows: 

1. The oath of all officers whose authority is not limited to any par- 
ticular county, in the office of the secretary of state. 

2. The oath of all officers, elected or appointed for any county, and 


of all officers whose duties are local, or whose residence in any particular 
county is prescribed by law, and of the clerks of the district courts, in the 
offices of the clerks of the respective counties. 
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3. Each judge of a district court must, so soon as he has taken and 
subscribed his official oath, file a duplicate copy thereof, signed with his 
signature, in the office of the secretary of state. 


History: En Sec. 1014, Pol. C. 1895; re-en. Sec. 366, Rev. C. 1907; re-en. Sec. 434, 
R. C. M. 1921. Cal. Pol. C. Sec. 909. 


435. Oath of deputies, etc. Deputies, clerks, and subordinate officers 
must, within ten days after receiving notice of their appointment, take and 
file an oath in the manner required of their principals. 


History: En. Sec. 1015, Pol. C. 1895; re-en. Sec. 367, Rev. C. 1907; re-en. Sec, 435, 
R. C. M. 1921. Cal. Pol. C. Sec. 910. 


CHAPTER 51 
COMPENSATION OF STATE OFFICERS AND EMPLOYEES 


Section 436. Salary state officers. 

437. Salaries of clerk of board of examiners, state accountant and clerk of 
consolidated boards. e 

438, Salaries of office of state examiner, his assistants, deputies and clerks 
and of private, secretary to governor. 

439. Salaries of janitors, watchmen, engineers, carpenter. 

440. Salaries of other officers. 

441. Compensation of other officers, where prescribed. 

442. Salaries of officers, how paid. 

443, ‘Traveling expenses of officers attending conventions. 

436. Salary state officers. That the annual salary of the secretary of 
state shall be four thousand two hundred dollars, and the salary of the 
state treasurer shall be four thousand two hundred dollars, and the clerk 
of the supreme court shall be three thousand dollars, and the salary of 
the state auditor shall be three thousand six hundred dollars, and the sal- 
ary of the superintendent of public instruction shall be thirty-six hundred 
dollars, to include all services rendered ex-officio as a member of any board 
or committee as now required or which may hereafter by law devolve upon 
them. 


History: En. Sec. 1, Ch. 123, L. 1919; re-en. Sec. 436, R. C. M. 1921. 


437. Salaries of clerk of board of examiners, state accountant and 
clerk of consolidated boards. The annual compensation allowed to the fol- 
lowing named state officer and clerks at the state capitol is as follows: 

Clerk, three thousand dollars ($3,000.00) ; state accountant, four thous- 
and dollars ($4,000.00). Consolidated boards (board of prison commis- 
sioners, insane commissioners, pardon and equalization) ; clerk, three thous- 
and dollars ($3,000.00. ) 


History: En. Sec. 1, Ch. 107, L. 1919; References 
re-en. Sec. 437, R. C. M. 1921; amd. Sec. 2, State v. Rouleau et al., 68 M 529, 540, 
Ch. 67, i. 1935. 219 P. 1096. 


438. Salaries of office of state examiner, his assistants, deputies and 
clerks, and of private secretary to governor. The salary of state examiner 
shall be five thousand four hundred dollars per year. First assistant to the 
state examiner shall receive three thousand dollars. Second assistant to the 
state examiner, twenty-seven hundred dollars. Deputy state examiner shall 
receive twenty-four hundred dollars. Clerks shall receive fifteen hundred 
dollars, and chief deputy superintendent of banks shall receive three thou- 
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sand dollars. Each additional deputy allowed by law, twenty-four hundred 
dollars. Clerks per month, one hundred fifty dollars. And the salary of the 
private secretary to the governor shall be three thousand dollars. 

History: En. Sec. 2, Ch. 107, L. 1919; these codes; that section also empowers 
re-en. Sec. 438, R. C. M. 1921. the state examiner, as superintendent of 
banks, to fix the salaries of clerks and 


bank examiners with the approval of the 
governor. 


NOTE.—The salary of the state exam- 
iner is given as fixed by section 59, chap- 
ter 89, laws of 1927, section 6014.63 of 

439. Salaries of janitors, watchmen, engineers, carpenter. From and 
after the passage of this act, the salaries of watchmen, and utility men em- 
rloved in the state capitol building at Helena, Montana, shall be the sum 
of one hundred and twenty-five dollars ($125.00) per month. The salaries 
of janitors shall be one hundred and twenty-five dollars ($125.00) per 
month. The engineers employed at the power house of the state capitol 
shall be paid the sum of one hundred fifty-two dollars ($152.00) per month, 
and the head engineer and carpenter shall be paid the sum of one hundred 
seventy dollars ($170.00) per month. 


History: En. Sec. 1, Ch. 71, L. 1919; re-en. Sec. 439, R. C. M. 1921; amd. Sec. 1, 
Ch. 124, L. 1925; amd. Sec. 1, Ch. 4, L. 1929. 


440. Salaries of other officers. The annual compensation allowed to 
the following named deputy state officers, clerks, stenographers, and em- 
plovees at the state capitol is as follows: 


Office of Governor 
Stenographer, fifteen hundred dollars. 


Office of Secretary of State 
Deputy, three thousand dollars. 
(As amended by chapter 151, laws of 1927.) 
Stenographer and recorder, eighteen hundred dollars. 


Office of State Treasurer 


Deputy, three thousand dollars. 

(As amended by chapter 151, laws of 1927.) 
Clerk, twenty-one hundred dollars. 

(As amended by chapter 154, Jaws of 1919.) 


Office of State Auditor 


Deputy, three thousand dollars. 

(As amended by chapter 151, laws of 1927.) 
Stenographer, twelve hundred dollars. 
Bookkeeper, twelve hundred dollars. 

Chief clerk, twenty-one hundred dollars. 
(As amended by chapter 154, laws of 1919.) 


Superintendent of Public Instruction 


Deputy, Twenty-five hundred dollars. 

(As amended by chapter 196, laws of 1919.) 
Stenographer, twelve hundred dollars. 
Clerk, twelve hundred dollars. 


477 


AAL POLITICAL CODE Ch. 51 


Railroad Commission 

Rate clerk, three thousand dollars. 

Inspector, twenty-one hundred dollars. 

Stenographer, fifteen hundred dollars. 

(As amended by chapter 109, laws of 1919.) 

State Veterinarian 

(Salaries of veterinary surgeons, deputies, and employees fixed by live- 
stock sanitary board under section 8, chapter 262, laws of 1921, section 
$267 of this code.) 

Mine Inspector 
Deputy mine inspector, salary now fixed by Industrial Accident Board. 


Adjutant-General 
Adjutant-general, three thousand dollars. 
Stenographer (from Department Child and Animal Protection), three 
hundred dollars. 
(As amended by chapter 154, laws of 1919.) 
tate Law Library 
Librarian, twenty-five hundred dollars. 


State Historical Library 
Librarian, twenty-one hundred dollars. 
First assistant, twelve hundred dollars. 
Second assistant, twelve hundred dollars. 


State Board of Health 
Secretary, five thousand dollars. ; 
Stenographer, twelve hundred dollars. 
(As amended by section 38, chapter 157, laws of 1919.) 


Bureau of Child and Animal Protection 
Secretary, twenty-five hundred dollars. 
First, second, third, fourth, fifth and sixth deputies, each, eighteen 
hundred dollars. 
Stenographer, nine hundred dollars. 


Supreme Court 
Court reporter (official stenographer), four thousand dollars. 
(As amended by chapter 83, laws of 1929.) 
Marshal, eighteen hundred dollars. 
Attendant, twelve hundred dollars. 


State Land Department 


Assistant secretary Carey land act board, eighteen hundred dollars. 


History: En. Sec. 1, Ch. 40, L. 1915; re-en. Sec. 440, R. C. M. 1921, with amend- 
ments as noted. 


441. Compensation of other officers, where prescribed. The compensa- 
tion of all other officers and employees not specified in this chapter will 
be found under the laws regulating the several officers, boards, commis- 
sions and departments of the state. 

History: En. Sec. 441, by recommendation of code commissioner of 1921. 
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442. Salaries of officers, how paid. Unless otherwise provided by law 
the salaries of officers must be paid out of the general fund in the state 
treasury, monthly, on the last day of the month. 


History: En. Sec. 1133, Pol. C. 1895; amd. Sec. 1, p. 114, L. 1901; re-en. Sec. 435, 
Rev. C. 1907; amd. Sec. 1, Ch. 107, L. 1917; re-en. Sec. 442, R. C. M. 1921. 


443. Traveling expenses of officers attending conventions. Hereafter 
no state, county, city or school district officer or employee of the state, or 
of any county or city, or of any school district, shall receive payment from 
any public funds for traveling expenses or other expenses of any sort or 
kind for attendance upon any convention, meeting, or other gathering of 
public officers, save and except for attendance upon such convention, 
meeting or other gatherings as said officer may by virtue of his office be 
required by law to attend, provided, that nothing herein shall prohibit the 
state board of examiners from authorizing the payment of the necessary 
traveling expense of any state officer or employee, whenever in the judg- 
ment of the board an emergency exists, and the public interest demands, 
which reasons are to be spread on the minutes of the board of examiners, 
and provided further that the board of trustees of any county or district 
high school or of any school district may by resolution adopted by a major- 
ity of entire board make their district a member of any state association 
of school districts or school district trustees, or any other strictly educa- 
tional association and authorize the payment of dues to such association, 
and the necessary traveling expenses of an employee, or one (1) member of 
said board, to attend meetings of such association, or other meetings called 
for the express purposes of considering educational matters. Provided, 
further, one (1) member of board of county commissioners may be allowed 
actual transportation expenses and per diem for attendance upon any gen- 
eral meeting of county commissioners or assessors held within the state 
not: oftener than once a year and the proportionate expenses and charges 
against each county as a member of such association shall also be paid. 
Provided, further, that nothing herein shall be construed to prevent any 
eity or town council, commission or other governing body from paying 
membership fees and dues in any organization of city and town officials 
whose purpose is improvement of laws relating to city and town govern- 
ment and their better and more economical administration, and the neces- 
sary expense of any regular officer or employee of such city or town in at- 
tending any convention or meeting of such organization upon the direction 
of such council, commission, or other governing body by order entered 
upon its minutes stating that the public interest requires such attendance; 
such payment of membership fees, dues and/or expense to be made from 
such fund of the city or town as the council, commission or other governing 
body shall direct by such order, upon claim presented, audited and allowed 
as are other claims against such city or town. 


History: En. Sec. 1, Ch. 241, L. 1921; References 


re-en. Sec. 443, R. C. M. 1921; amd. Sec. 1, : , 

Bhat Oo ane rekon, Oheae toate, at eee ee euh ee MO 17h 
1927; amd. Sec. 1, Ch. 86, L. 1931; amd. i 

Sec. 1, Ch. 130, L. 1933. 
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CHAPTER 52 


PROHIBITIONS AND GENERAL PROVISIONS APPLICABLE 
TO PUBLIC OFFICERS 


Section 444. Certain officers not to be interested in contracts. 


445, Nor in certain sales. 

446. Contracts in violation, voidable. 

447, Dealings in warrants, scrip, etc., prohibited. 
448, Auditing officers, duties of. 

449, Treasurer, duties of. 


450. When settlements must be withheld. 

451. Title contested, salary must not be paid. 

452. Pendency of suit must be certified by the clerk. 

453. Office hours. 

454, Signature of officer acting ex-officio. 

455. Records open to public inspection—exceptions. 

455.1. Destruction of old state records may be ordered by board of exam- 
iners, when. 

455.2. Destruction of old county records may be ordered by commissioners 
with examiner’s approval. 

455.3. Destruction of old city or town records may be ordered by council with 
examiner’s approval. 

455.4. Certain records not to be destroyed. 

456. Itemized accounts. 

456.1. Nepotism defined. 

456.2. Appointment of relatives to office of trust or emolument. unlawful. 

456.3. Penalty for violation of nepotism law. 


457. Traveling expenses. 
a Vouchers to be presented to state board of examiners. 
459, Penalty for collecting expenses not due. 


459.1. Expenses of person in service of state—limitations—expenses of offi- 
cers outside state. 

459.2. Form of account of expenses. 

459.3. Reports and statement to be filed. 

459.4. Quarterly investigations—elimination of duplications. 

459.5. Reports and statements to be kept separate. 

459.6. Existing laws relating to counties and municipalities not changed. 


460. Possession of books and papers. 

461. Proceedings to compel delivery of. 

462. Attachment and warrant to enforce. 

463. Executive and judicial officers may administer oaths. 


463.1. Liability of officers for failure to make levy for sinking funds. 
463.2. Liability for misuse of sinking fund. 
463.3. Duty of county attorney to prosecute. 


444. Certain officers not to be interested in contracts. Members of the 
legislative assembly, state, county, city, town, or township officers, must 
not be interested in any contract made by them in their official capacity, 
or by any body or board of which they are members. 

History: En. Sec. 1020, Pol. C. 1895; re-en. Sec. 368, Rev. C. 1907; re-en. Sec. 444, 
R. C. M. 1921. Cal. Pol. C. Sec. 920. 

445. Nor in certain sales. State, county, town, township, and city 
officers must not be purchasers at any sale, nor vendors at any purchase 
made by them, in their official capacity. 


History: En. Sec. 1021, Pol. C. 1895; re-en. Sec. 369, Rev. C. 1907; re-en. Sec. 445, 
R. C. M. 1921. Cal. Pol. C. Sec. 921. 


446. Contracts in violation, voidable. Every contract made in viola- 
tion of any of the provisions of the two preceding sections may be avoided 
at the instance of any party except the officer interested therein. 

History: En. Sec. 1022, Pol. C. 1895; re-en. Sec. am), Rev. C. 1907; re-en. Sec. 446, 
R. C. M. 1921. Cal. Pol. C. Sec. 922. 
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447. Dealings in warrants, scrip, etc., prohibited. The state officers, 
the several county, city, town, and township officers of this state, their 
deputies and clerks, are prohibited from purchasing or selling, or in any 
manner receiving to their own use or benefit, or to the use or benefit of 
any person or persons whatever, any state, county, or city warrants, scrip, 
orders, demands, claims, or other evidences of indebtedness against the 
state, or any county, city, town, or township thereof, except evidences of 
indebtedness issued to or held by them for services rendered as such officer, 
deputy, clerk, and evidences of the funded indebtedness of such state, 
county, city, opcnie town, or corporation. 


History: En. Sec. 1023, Pol. C. 1895; Defective Information Charging Viola- 
re-en. Sec. 371, Rev. C. 1907; re-en. Sec. tion 
447, R. C. M. 1921. Cal. Pol. C. Sec. 923. An information, which charges defend- 
ant with being accessory to a county of- 
ficial in purchasing evidences of indebted- 
ness against a county, contrary to the 


Officers 


A police captain is an ‘‘officer,’’ with- 
in the meaning of this section and section 
10827, making the purchase of a city 
warrant by city officers a crime punish- 
able by disqualification from holding of- 
fice, and the fact that the accused bought 
the warrant for a brother officer is un- 


provisions of this section and 10827, post, 
which fails to state that defendant knew 
that the person whose accessory he was 
charged with being, was a county officer, 
was defective. State v. Danzer, 35 M 
269, 272, 88 P 952. 


References 
State ex rel. Anderson v. Fousek, 91 M 
448, 453, 8 P 2d 791. 

448. Auditing officers, duties of. Every officer whose duty it is to 
audit and allow the accounts of other state, county, city, township, or 
town officers, must, before allowing such accounts, require each of such 
officers to make and file with him an affidavit that he has not violated any 
of the provisions of this chapter. 

History: En. Sec. 1024, Pol. C. 1895; re-en. Sec. 372, Rev. C. 1907; re-en. Sec. 448, 
R. C. M. 1921. Cal. Pol. C. Sec. 924. 

449. Treasurer, duties of. Officers charged with the disbursement of 
public moneys must not pay any warrant or other evidence of indebtedness 
against the state, county, city, town, or township, when the same has been 
‘purchased, sold, received, or peeneterredl contrary to any of the provisions 
of this chapter. 

History: En. Sec. 1025, Pol. C. 1895; re-en. Sec. 373, Rev. C. 1907; re-en. Sec. 449, 
‘R. C. M. 1921. Cal. Pol. C. Sec. 925. 

450. When settlements must be withheld. Every officer charged with 
the disbursement of public moneys, who is informed by affidavit establish- 
ing probable cause that any officer whose account is about to be settled, 
audited, or paid by him, has violated any of the provisions of this chapter, 
must suspend such settlement or payment, and cause such officer to be 
prosecuted for such violation by the county attorney of the county. In 
ease there be judgment for the defendant upon such prosecution, the proper 
officer may proceed to settle, audit, or pay such account as if no such 
affidavit had been filed. 

History: En. Sec. 1026, Pol. C. 1895; re-en. Sec. 374, Rev. C. 1907; re-en. Sec. 450, 
‘R. C. M. 1921. Cal. Pol. C. Sec. 926. 

451. Title contested, salary must not be paid. When the title of the 
jneumbent of any office in this state is contested by proceedings instituted 
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in any court for that purpose, no warrant can thereafter be drawn or paid 
for any part of his salary until such proceedings have been finally de- 


termined. 


History: En. Sec. 1040, Pol. C. 1895; 
re-en. Sec. 375, Rev. C. 1907; re-en. Sec. 
451, R. C. M. 1921. Cal. Pol. C. Sec. 936. 


Operation and Hffect 


This section recognizes the principle 
that he who has the title to an office 
may receive the salary incident to it, 
whether he serves or not. Peterson v. 
City of Butte, 44 M 401, 410, 120 P 483. 


Under this section, it was no defense 
to an action by a police officer for his 
salary during the time he was wrongfully 
deprived of his office, that it had been 


paid to a de facto officer, after the com- 
mencement of quo warranto proceedings 
by the plaintiff. Wynne v. City of Butte, 
45 M 417, 422, 123 P 531. 


Id. If a police officer is wrongfully ex- 
cluded from his office, his earnings in 
other employments during the time of his 
exclusion cannot be charged against his 
claim for salary. 


References 


Wilkinson v. La Combe, 59 M 518, 526, 
197 P 836. 


% 


452. Pendency of suit must be certified by the clerk. As soon as such 
proceedings are instituted, the clerk of the court in which they are pend- 
ing must certify the facts to the officers whose duty it would otherwise be 
to draw such warrant or pay such salary. 


History: En. Sec. 1041, Pol. C. 1895; 
re-en. Sec. 376, Rev. C. 1907; re-en. Sec. 
452, R. C. M. 1921. Cal Pol. C. Sec. 937. 


Operation and Effect 
The failure of the clerk of the court to 
comply with the above section, by certify- 


453. Office hours. 


ing to the disbursing officer the fact that 
the title to an office was contested, did 
not prevent a police officer from recover- 
ing his salary for the time during which 
he was wrongfully ousted and the salary 
paid to a de facto officer. Wynne v. City 
of Butte, 45 M 417, 422, 123 P 531. 


Unless otherwise provided by law every officer 


must keep his office open for the transaction of business continuously from 
nine o’clock a. m., until five o’clock p. m. each day, and at other times 
when the accommodation of the public or the proper transaction of busi- 
ness requires, excepting upon holidays, excepting the state treasurer, who 
in his discretion may in the interest of the safe keeping of funds, securities 
and records under his control, close his office during the period from twelve 
o’clock noon to one o’clock p. m. every day. 


History: En. Sec. 1134, Pol. C. 1895; 
re-en. Sec. 436, Rev. C. 1907; re-en. Sec. 
453, R. C. M. 1921; amd. Sec. 1, Ch. 5, 
L. 1931. Cal. Pol C. Sec. 1030. 


Operation and Effect 


Under the above section fixing the of- 
fice hours of the secretary of state as 
from 9 o’clock in the morning until 5 


o’clock in the afternoon of every business 
day, ‘‘and at other times when the ac- 
commodation of the public or the proper 
transaction of business requires,’’? he may 
transact business in his office at any 
time during the twenty-four hours of each 
business day. State ex rel. Bevan v. 
Mountjoy, 82 M 594, 600, 268 P 558. 


454. Signature of officer acting ex-officio. When an officer discharges 
ex-officio the duties of another office than that to which he is elected or. 
appointed, his official signature and attestation, except as otherwise pro- 
vided by law, must be in the name of the office the duties of which he dis- 
charges. | 


History: En. Sec. 1135, Pol. C. 1895; re-en. Sec. 437, Rev. C. 1907; re-en. Sec. 454, 
R. C. M. 1921. Cal. Pol. C. Sec. 1031. 


455. Records open to public inspection—exceptions. The public rec- 
ords and other matters in the office of any officer are at all times, during 
office hours, open to the inspection of any person. In cases of attachment, 
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the clerk of the court with whom the complaint is filed must not make 
public the fact of the filing of the complaint, or the issuing of such at- 
tachment, until after the filing of return of service of attachment. 


History: En. Sec. 1136, Pol. C. 1895; re-en. Sec. 438, Rev. C. 1907; re-en. Sec. 455, 
R. C. M. 1921. Cal. Pol. C. Sec. 1032. 


455.1. Destruction of old state records may be ordered by board of 
examiners, when. Any state office, board or commission may destroy old 
worthless reports, papers, or records in his or their office that have served 
their purpose and that are substantiated by permanent records, upon the 
order of the state board of examiners and with the approval of the state 
examiner. 

History: En. Sec. 1, Ch. 92, L. 1935. 


455.2. Destruction of old county records may be ordered by commis- 
sioners with examiner’s approval. Any county officer may destroy old 
worthless reports, papers or records in his office that have served their pur- 
pose and that are substantiated by permanent records, upon the order of the 
board of county commissioners and with the approval of the state examiner. 

History: En. Sec. 2, Ch. 92, L. 1935. 


455.3. Destruction of old city or town records may be ordered by coun- 
cil with examiner’s approval. Any city or town officer may destroy old 
worthless reports, papers or records in his office that have served their 
purpose and that are substantiated by permanent records, upon the order 
of the city or town council or commission and with the approval of the 
state examiner. 

History: En. Sec. 3, Ch. 92, L. 1935. 


455.4. Certain records not to be destroyed. Provided, however, that 
under no ecireumstanee, shall any claim, warrant, voucher, bond or treas- 
urer’s general receipt be destroyed by any state, county, city or town of- 
ficer, 

History: En. Sec. 4, Ch. 92, L. 1935. 


456. Itemized accounts. All state officers and appointees must produce 
itemized accounts for all moneys, other than salaries, expended by them, ac- 
companied by affidavit that the money has been expended. 

History: En. Sec. 1137, Pol. C. 1895; re-en. Sec. 439, Rev. C. 1907; re-en. Sec. 456, 
R. C. M. 1921. Cal. Pol. C. Sec. 424. 

456.1. Nepotism defined. Nepotism is the bestowal of political patron- 
age by reason of relationship rather than of merit. 


History: En. Sec. 1, Ch. 12, L. 1933. 


Strict Construction Not Required 


Contention that this section, defining 
““nepotism’’ and prohibiting public offi- 
cers, boards or commissions from appoint- 
ing relatives to a position of trust or 
emolument, and providing punishment by 


fine and imprisonment in the county jail, 
should be strictly construed as a penal 
statute, may not be sustained, section 
10710 providing that the -common-law 
rule that penal statutes shall be strictly 
construed, has no application to the penal 
code. State ex rel. Kurth et al. v. Grinde 
et al., 96 M 608, 613, 32 P 2d 15. 


456.2. Appointment of relative to office of trust or emolument unlaw- 


ful. 


It shall be unlawful for any person or any member of any board, 


bureau or commission, or employee at the head of any department of this 
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state or any political subdivision thereof to appoint to any position of trust 
or emolument any person or persons related to him or them or connected 
with him or them by consanguinity within the fourth degree, or by affinity 
within the second degree. It shall further be unlawful for any person or 
any member of any board, bureau or commission, or employee of any de- 
partment of this state, or any political subdivision thereof to enter into 
any agreement or any promise with other persons or any members of any 
boards, bureaus or commissions, or employees of any department of this 
state or any of its political subdivisions thereof to appoint to any position 
of trust or emolument any person or persons related to them or connected 
with them by consanguinity within the fourth degree, or by affinity within 
the second degree. 


History: En. Sec. 2, Ch. 12, L. 1933. or by affinity within the second degree, 


Held Not to Prohibit Councilman Vot- 
ing in Confirmation of Appointment of 
Son 


does not preclude a city alderman from 
voting in confirmation of the appoint- 
ment of his son by the mayor to a sub- 
ordinate city office, the statute making 


Held, that this section, prohibiting pub- 
lie officers or boards from appointing to 
office persons connected with them by 
consanguinity within the fourth degree 


no provision for such a_ contingency. 
State ex rel. Kurth et al. v. Grinde et al., 
96 M 608, 613, 32 P 2d 15. 


456.3. Penalty for violation of nepotism law. Any public officer or 
employee, or any member of any board, bureau or commission of this state 
er any political subdivision thereof who shall, by virtue of his office, have 
the right to make or appoint any person to render services to this state 
or any subdivision thereof, and who shall make or appoint to such services 
or enter into any agreement or promise with any other person or employee, 
or any member of any board, bureau or commission of any other depart- 
ment of this state or any of its subdivisions to appoint to any position any 
person or persons related to him or them, or connected with him or them 
by consanguinity within the fourth degree, or by affinity within the sec- 
ond degree, shall thereby be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine not less than fifty dollars nor more than 
one thousand dollars, or by imprisonment in the county jail for not less. 
than six,smonths, or by both such fine and imprisonment. 

History: En. Sec. 3, Ch. 12, L. 1933. 


References 
State ex rel. Kurth et al. v. Grinde et al., 96 M 608, 613, 32 P 2d 15. 


457. Traveling expenses. Each state officer shall be allowed his neces- 
sary office and his actual and necessary traveling expenses when perform- 
ing the duties pertaining to his office. No such officer shall be allowed as 
expenses a larger amount than has been actually and necessarily incurred 
or paid out by him. Each officer shall be required to travel by the shortest. 
practicable route, and in cases when same can be done, shall be required to: 
use mileage books or other means of reduced transportation. 


History: En. Sec. 1, p. 102, L. 1897; Sec. 440, Rev. C. 1907; re-en. Sec. 457, 
R. C. M. 1921. 


458. Vouchers presented to state board of examiners. Each officer 
shall be required to make out and file with the state board of examiners an 
itemized and verified account, with proper vouchers thereto attached, of 


484 


Ch. 52 REGULATIONS CONCERNING PUBLIC OFFICERS 459-4593 


his expenses, and same shall be passed upon and allowed by such board 
before being paid. 


History: En. Sec. 2, p. 102, L. 1897; Sec. 441, Rev. C. 1907; re-en. Sec. 458, 
R. C. M. 1921. 


459. Penalty for collecting expenses not due. Any such officer who 
shall knowingly collect or receive as expenses a greater sum than has 
actually and necessarily been paid out or incurred by him shall be guilty 
of a misdemeanor, and shall upon conviction thereof be fined in any sum 
not less than two hundred and fifty dollars, nor more than one thousand 
dollars, and it is hereby made the duty of the attorney general to prosecute 
any violation of the provisions of this act. 


History: En. Sec. 3, p. 102, L. 1897; Sec. 442, Rev. C. 1907; re-en. Sec. 459, 
R. C. M. 1921. 


459.1. Expenses of person in service of state—limitations—expenses of 
officers outside of state. Every person engaged in any service in every 
department of state, inclusive of persons in elective or appointive positions 
or positions created by law, whose duties consist of full or partial time in 
traveling to perform any service for the state under monthly or yearly 
salary, or who may be sent by any authorized executive of any department 
of the state upon a mission in performance of any clerical work, investigat- 
ing, reporting, examining, educational service, demonstration work, super- 
visory or extension work or otherwise of every kind and character, shall 
make an itemized statement tersely stating in what capacity engaged each 
day while away from the department in which said daily duties may arise 
and the expense incurred daily and shall render to the board of examiners 
the said itemized statement, and at the end of each month, or if sooner re- 
quired by said board, the said person so engaged shall render a total or 
recapitulation account thereof in a form to be prescribed by said board; 
provided, that in all cases such expenses other than railroad fare, bus fare, 
or automobile hire shall be limited to not more than four dollars ($4.00) 
per day. The foregoing limitation of expenses shall not apply to elective 
state officers, their deputies or representatives while engaged on official 
business outside of the state; and in such ease, the board of examiners may 
allow such actual expenses as in their judgment are reasonable in amount. 


History: En. Sec. 1, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933; amd. Sec. 1, 
Chrs2.-hx.! T1933: 


459.2. Form of account of expenses. That the form mentioned in sec- 
tion 459.1 above shall be substantially in small paper booklet form for each 
month with a page for every day showing expense items of each day in de- 
tail, such as meals, railroad fare, lodging, livery, telephone, telegrams and 
other items, and opposite each page in said monthly booklet, there shall be 
another page or space whereon mention shall be made by such person of 
the kind of duty performed on said day. 

History: En. Sec. 2, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933. 


459.3. Reports and statements to be filed. That said board of examiners 
shall keep a separate file for each person engaged in this act contemplated, 
and file reports and statements from each said person therein to be kept 
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under the distinct and separate months of the year and group said files un- 
der each month of the year. 
History: En. Sec. 3, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933. 


459.4. Quarterly investigations—elimination of duplications. That 
every three months the said board shall investigate at one of its meetings the 
reports and files of each person who may be employed as herein mentioned, 
and make record in the minutes of the board meeting as to any apparent 
duplication of services of any person with another within the same depart- 
ment or with other departments of state or the overlapping of such service 
as stated above from or within any department, and said board shall make 
recommendations to one or more departments regarding the elimination of 
services of persons who, in the opinion of the board, are unnecessarily em- 
ployed, and when within the power of the said board to dispense with the 
services of said persons, to consolidate the work of any two or more per- 
sons. 

History: En. Sec. 4, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933. 


459.5. Reports and statements to be kept separate. The statements 
and reports herein required to be made by the persons employed in vari- 
ous departments shall be distinct and separate from other reports and de- 
tail that may be required to be made to the departments wherein such per- 
sons are respectively employed. 

History: Hn. Sec. 5, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933. 


459.6. Existing laws relating to counties and municipalities not changed. 
That this act shall not be construed to change in any manner the existing 
laws of the state pertaining to the conduct of any county, city or municipal 
office. 

History: En. Sec. 6, Ch. 108, L. 1925; amd. Sec. 1, Ch. 40, L. 1933. 


460. Possession of books and papers. Every public officer is entitled 
to the possession of all books and papers pertaining to his office, or in the 
custody of a former incumbent by virtue of his office. 


History: En. Sec. 1120, Pol. C. 1895; re-en. Sec. 427, Rev. C. 1907; re-en. Sec. 460, 
R. C. M. 1921. Cal. Pol. C. Sec. 1014. 


461. Proceedings to compel delivery of. If any person, whether a 
former incumbent or another person, refuse or neglect to deliver to the 
actual incumbent any such books or papers, such actual incumbent may 
apply, by complaint, to any district court, or judge of the county where 
the person so refusing or neglecting resides, and the court or judge must 
proceed in a summary way, after notice to the adverse party, to hear the 
allegations and proofs of the parties, and to order any such books and 
papers to be delivered to the petitioners. 


History: En. Sec. 1121, Pol. C. 1895; re-en. Sec. 428, Rev. C. 1907; re-en. Sec. 461, 
R. C. M. 1921. Cal. Pol. C. Sec. 1015. . 


462. Attachment and warrant to enforce. The execution of the order 
and delivery of the books and papers may be enforced by attachment as 
for a witness, and also, at the request of the plaintiff, by a warrant directed 
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to the sheriff or a constable of the county, commanding him to search for 
such books and papers, and to take and deliver them to the plaintiff. 
History: En. Sec. 1122, Pol. C. 1895; re-en. Sec. 429, Rev. C. 1907; re-en. Sec. 462, 
R. C. M. 1921. Cal. Pol. C: Sec. 1016. 
463. Executive and judicial officers may administer oaths. Every 
executive, state, and judicial officer may administer and certify oaths. 


History: En. Sec. 1132, Pol. C. 1895; re-en. Sec. 434, Rev. C. 1907; re-en. Sec. 463, 
R. C. M. 1921. Cal. Pol. C. Sec. 1028. 


463.1. Liability of officers for failure to make levy for sinking funds. 
That when any officer or officers or board or body of officers of any county, 
city, school district, irrigation district or other municipal or public corpora- 
tion of the state are or shall be required by law to provide by a levy of 
taxes, or by certifying the amount of money required, or otherwise, a sink- 
ing fund or fund required to pay at maturity any bonds hereafter issued 
or created, such officer or officers and the members of such board or body 
of officers shall be jointly and severally liable to the county, city, school 
districts, irrigation district, or other municipal or public corporation which 
they represent if they shall fail to perform any such duties so required by 
law, as in this section hereby specified, in an amount equal to the sum 
which would have been added to such fund had they performed such duty. 
Provided: that when any such board shall fail or neglect to perform any 
such duty, no minority member of said board who shall have moved said 
board or voted in favor of a performance of such duty shall be held liable. 

History: En. Sec. 1, Ch. 5, L. 1923. 


463.2. Liability for misuse of sinking fund. Any person or persons 
who shall take, use, appropriate or permit to be taken, used or appropri- 
ated any portion of any such fund as herein specified for any purpose 
other than that permitted by law shall be jointly and severally liable to 
the county, city, school district, irrigation district, or other municipal or 
public corporation to which said fund shall belong for the portion of 
such fund so unlawfully taken, used or appropriated. 

History: En. Sec. 2, Ch. 5, L. 1923. 


463.3. Duty of county attorney to prosecute. It shall be the duty of 
the county attorney in each county to commence and prosecute all actions 
to enforce any liability hereby created. Such actions shall be tried as 
civil actions at law. 

History: En. Sec. 3, Ch. 5, L. 1923. 


CHAPTER 53 
OFFICIAL BONDS 


Section 464. Bonds of state officers. 
465. Bonds of officers not designated. 
466. Bonds of county officers. 
467. Bonds of county officers not designated. 
468. Time for filing bond. 
469. Approval and filing of bonds of state officers. 
470. Bonds of secretary of state, where filed. 
471. Approval of bonds of county and township officers. 
472. Record of official bonds. 
473. Approval must be endorsed on bond. 
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474. Bond must not be filed before approval. 

475. Conditions, signatures and sureties. 

476. Qualifications of sureties. 

477. When sureties liable for less than full amount. 

478. Custody of official bonds. 

479. Form of bonds. 

480. Extent of sureties’ liability—construction of bonds. 

481. Same—duties subsequently imposed. 

482. Suit on bonds. 

483. Same—successive suits. 

484. Defects not to affect liability. 

485. Defective official bonds. 

486. Insufficiency of sureties. 

487. Form of additional bond. 

488. Force of original bond. 

489. Liability of officers and sureties. 

490. Separate judgments on bonds. 

491. Contribution between sureties. 

492. Discharge of sureties. 

493. Vacancies—bond of appointee—persons appointed to fill vacancies— 
bonds of. 

494. Release of sureties. 

495. Same—application for release. 

496. Same—service of statement. 

497. Office declared vacant for want of official bond. 

498. Supplemental bond. 

499. Effect of release, discharge, etc. 

500. Same—withdrawal of surety and filing of new bond. 

501. Same—supplemental bond not required, when. 

502. Effect of discharge of sureties. 

503. «Applicable to what bonds. 

504. Bonds of receivers, assignees, ete. 

505. Actions on official bonds—notice of pendency. 

506. Same—judgment lien on property of defendants. 

507. Bonds of deputies, clerks, ete. 

508. Bond of county clerk, where filed. 

509. Actions to compel specific performance, ete. 


464. Bonds of state officers. The following named state officers shall 


give official bonds, conditioned as provided by law, in the following 
amounts, to-wit: 


Adjutant general, one thousand dollars. 

Chief grain inspector, one thousand dollars. 

Attorney general, twenty-five thousand dollars. 

State auditor, ten thousand dollars. 

Deputy state auditor, two thousand dollars. 

Deputy insurance commissioner of state auditor, two thousand dollars. 
State fire marshal, one thousand dollars. 

Bank examiner, ten thousand dollars. | 
Assistant superintendent of banks, one thousand dollars. 
Secretary of state board of health, one thousand dollars. 

Clerk of supreme court, three thousand dollars. 

State forester, two thousand dollars. 

Game warden, two thousand dollars. 

Chief engineer of highway commission, three thousand dollars. 
Principal assistant of highway commission, three thousand dollars. 
Chairman industrial accident board, five thousand dollars. 

Chief accountant industrial accident board, two thousand dollars. 
Registrar of state land office, twenty-five thousand dollars. 
Assistant registrar of state land office, five thousand dollars. 
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Deputy registrar of state lands, five thousand dollars. 
Secretary and chief clerk live stock commission, ten thousand dollars. 
Six market inspectors each, of the live stock commission, two thousand 
dollars. 
Twelve inspectors each, of the live stock commission, one thousand 
dollars. . 
Railroad commissioners each, five thousand dollars. 
Secretary of railroad commission, one thousand dollars. 
Superintendent public instruction, three thousand dollars. 
Secretary of state, ten thousand dollars. 
Deputy secretary of state, two thousand dollars. 
Chief clerk secretary of state, one thousand dollars. 
All other clerks each, of secretary of state, one thousand dollars. 
State veterinarian, one thousand dollars. 
State treasurer, two hundred thousand dollars. 
Deputy state treasurer, two thousand dollars 
Chief clerk of state treasurer, two thousand dollars. 
Clerk of state treasurer, two thousand dollars. 
Income tax auditor, two thousand dollars. 
History: En. Sec. 1, Ch. 229, L. 1921; established after this enactment are not 
re-en. Sec. 464, R. C. M. 1921. included in this enumeration, and the same 
may be found by looking under the par- 
NOTE.—See particular officers for the ticular office. 
amounts of their official bonds. Offices 
465. Bonds of officers not designated. All other state officers not 
herein mentioned shall give bonds in such amounts as shall be fixed by the 
state board of examiners. : 
History: En. Sec. 2, Ch. 229, L. 1921; re-en. Sec. 465, R. C. M. 1921. 


466. Bonds of county officers. The following named county officers 
shall give official bonds conditioned as provided by law in the following 
amounts, to-wit: 

Sheriffs in counties of the first and second elass, fifteen thousand dollars. 

Sheriffs in counties of the third class, ten thousand dollars. 

Sheriffs in counties of the fourth class, eight thousand dollars. 

Sheriffs in counties of fifth and sixth class, seven thousand dollars. 

Sheriffs in counties of seventh class, six thousand dollars. 

County clerks in counties of the first and second class, ten thousand 
dollars. 

County clerks in counties of the third and fourth class, eight thousand 
dollars. 

County clerks in counties of the fifth class, seven thousand dollars. 

County clerks in counties of the sixth and seventh class, five thousand 
dollars. 

County assessors in counties of the first and second class, ten thousand 
dollars. 

County assessors in counties of the third class, seven thousand dollars. 

County assessors in counties of the fourth and fifth class, five thousand. 
dollars. 

County assessors in counties of the sixth class, four thousand dollars. 
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County assessors in counties of the seventh class, four thousand dollars. 
~ Clerks of district court in counties of the first, second and third class, 

ten thousand dollars. | 

Clerks of district court in counties of the fourth class, eight thousand 
dollars. 

Clerks of district court in counties of the fifth class, seven thousand 
dollars. 

Clerks of district court in counties of the sixth and seventh class, five 
thousand dollars. 

County auditors in counties of the first and second class, ten thousand 
dollars. 

County auditors in counties of the third and fourth class, eight thousand 
dollars. 

County treasurers in counties of the first, second and third class, one 
hundred thousand dollars. | 

County treasurers in counties of the fourth class, eighty thousand dollars. 

County treasurers in counties of the fifth class, seventy-five thousand 
dollars. 

County treasurers in counties of.the sixth and seventh class, twenty-five 
thousand dollars. 

County attorneys in counties of the first, second and third class, two 
thousand five hundred dollars. 

County‘attorneys in counties of the fourth and fifth class, two thousand 
dollars. 

County attorneys in counties of the sixth and seventh class, one thou- 
sand dollars. 

County surveyors in counties of the first, second, third, fourth, fifth, 
sixth and seventh class, one thousand dollars. 

County superintendents of schools in counties of the first, second, third, 
fourth, fifth, sixth and seventh class, one thousand dollars. 

County coroners in counties of the first, second, third and fourth class, 
five thousand dollars. s 

County coroners in counties of the fifth and sixth class, four thousand 
dollars. ) 

County coroners in counties of the seventh class, two thousand dollars. 

Public administrator in counties of the first, second and third class, ten 
thousand dollars. ; 

Public administrator in counties of the fourth and fifth class, eight thou- 
sand dollars. 

Public administrator in counties of the sixth and seventh class, five 
thousand dollars. 

County commissioners in counties of the first, second, third and fourth 
class, five thousand dollars. 

County commissioners in counties of the fifth and sixth class, three thou- 
sand dollars. | 

County commissioners in counties of the seventh class, two thousand 
dollars. 
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Drain commissioners in counties of the first and second class, five thou- 


- sand dollars. 


Deputy drain commissioners in counties of the first and second class, one 


thousand dollars. 


Special drain commissioners in counties of the first and second class, one 


thousand dollars. 


Meat and milk inspectors in counties of first and second class, one thou- 


sand dollars. 


County librarians in counties of the first and second class, one thousand 


dollars. 


History: En. Sec. 3, Ch. 229, L. 1921; 
re-en. Sec. 466, R. C. M. 1921. 


NOTE.-—See particular officers for the 
amounts of their official bonds. Offices 
established after this enactment are not 
included in this enumeration, and the 


same may be found by looking under the 
particular office. 
References 


State ex rel. Wallace v. Callow, 78 M 
308, 316, 324 et seq., 254 P 187. 


467. Bonds of county officers not designated. All county officers not 
herein enumerated shall give bonds in such amounts as shall be fixed by 


the board of county commissioners. 


History: En. Sec. 4, Ch. 229, L. 1921; 
re-en. Sec. 467, R. C. M. 1921. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187. 


468. Time for filing bond. Every official bond must be filed in the 
proper office within the time prescribed for filing the oath, unless other- 


wise expressly provided by statute. 


History: En. Sec. 1050, Pol. C. 1895; 
re-en. Sec. 377, Rev. C. 1907; re-en. Sec. 
468, R. C. M. 1921. Cal. Pol. C, Sec. 947. 


Operation and Effect 
This article was intended to 
the bonds of city treasurers. 


include 
City of 


469. Approval and filing of bonds of state officers. 


Philipsburg v. Degenhart, 30 M 299, 302, 
76 P 694, 


The provision of this section is man- 
datory. State ex rel. Wallace v. Callow, 
78 M 308, 324, 254 P 187. 


Unless otherwise 


prescribed by statute, the official bonds of state officers must be approved 
by the governor, and filed and recorded in the office of the secretary of 


state. 


History: En. Sec. 1051, Pol. C. 1895; 
re-en. Sec. 378, Rev. C. 1907; re-en. Sec. 
469, R. C. M. 1921. Cal. Pol. C. Sec. 948. 


Operation and Effect 


A state officer (commissioner of agri- 


culture, labor and industry), holding over 
for failure of the senate to confirm his 
successor, but claiming to hold by virtue 
of a re-appointment, qualified anew to the 
extent of filing his official oath and pro- 
curing an extension certificate of his 
original bond for the new term, but failed 
to file it with the secretary of state as 
required by this section. Held, in a pro- 


ceeding in quo warranto and under the 
above rules, that having failed to qualify 
for his alleged second term as required 
by law, and his successor having been 
duly appointed, confirmed and qualified, 
the latter was entitled to the office. 
State ex rel. Nagle v. Stafford, 99 M 
88, 93, 43 P 2d 636. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187; State ex rel. Nagle v. 
Stafford et al., 97 M 275, 289, 34 P 2d 
372. 


470. Bonds of secretary of state, where filed. The official bond of the 
secretary of state must, after it is recorded, be filed in the office of the 


state treasurer. 
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History: En. Sec. 1052, Pol. C. 1895; 
re-en. Sec. 379, Rev. C. 1907; re-en. Sec. 
470, R. C. M. 1921. Cal. Pol. C. Sec. 949. 
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References 
State ex rel. Wallace v. Callow, 78 M 
308, 324, 254 P 187. 


Approval of bonds of county and township officers. Unless other- 


wise prescribed by statute, the official bonds of county, township, and 
school district officers must be approved by the judge of the district court, 
and filed and recorded in the office of the county recorder. 


History: En. Sec. 1053, Pol. C. 1895; 
amd. Sec. 1, p. 79, L. 1899; re-en. Sec. 
380, Rev. C. 1907; re-en. Sec. 471, R. C. M. 
1921. Cal. Pol. C. Sec. 950. 


Operation and Effect 


While the official bond of a constable 
is required by this section to be approved 
by the district judge before filing with 
the county recorder, where though proper- 
ly filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
484, R. C. M. 1921, does not render the 
bond void so as to discharge the surety 


472. Record of official bonds. 


from liability. Stabler v. Adamson et al., 
73 M 490, 498, 237 P 483. 

Held, that section 4455, R. C. M. 1921, 
requiring inter alia the furnishing of an 
official bond by county commissioners be- 
fore assuming office, and imposing upon 
the district judge the duty of examining 
such bond on the first day of each term 
of court, is not open to the construction 
that county commissioners may file their 
bonds regardless of approval, and that 
the judge at the next session of court 
must approve them if sufficient, such a 
construction being inconsistent with the 
provisions of this section having to do 
generally with the giving of official bonds 
on qualifying for county office. State ex 
rel. Wallace v. Callow, 78 M 308, 324 et 
seq., 254 P 187. 


Official bonds must be recorded in a 


book kept for the purpose, and entitled ‘‘Record of Official Bonds.’’ 


History: 
re-en. Sec. 381, Rev. C. 1907; re-en. Sec. 
472, R. C. M. 1921. Cal. Pol. C. Sec. 951. 


En. Sec. 1054, Pol. C. 1895; © 


References 
State ex rel. Wallace v. Callow, 78 M 


308, 324, 254 P 187; State ex rel. Nagle 
v. Stafford, 99 M 88, 43 P 2d 636. 


473. Approval must be indorsed on bond. The approval of every 
official bond must be indorsed thereon and signed by the officer approving 


the same. 


History: En. Sec. 1055, Pol. C. 1895; 
re-en. Sec. 382, Rev. C. 1907; re-en. Sec. 
473, R. C. M. 1921. Cal. Pol. C. Sec. 952. 


Operation and Effect 


While the official bond of a constable 
is required by this section to be approved 
by the district judge before filing with 
the county recorder, where though proper- 
ly filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
484, R. C. M. 1921, does not render the 
bond void so as to discharge the surety 
from lability. Stabler v. Adamson et al., 
73 M 490, 498, 237 P 483. 

Held, that section 4455, R. C. M. 1921, 


474. Bond not to be filed before approval. 


requiring inter alia the furnishing of an 
official bond by county commissioners be- 
fore assuming office, and imposing upon 
the district judge the duty of examining 
such bond on the first day of each term 
of court, is not open to the construction 
that county commissioners may file their 
bonds regardless of approval, and that the 
judge at the next session of court must 
approve them is sufficient, such a con- 
struction being inconsistent with the pro- 
visions of this section having to do gen- 
erally with the giving of official bonds on 
qualifying for county office. State ex rel. 
Wallace v. Callow, 78 M 308, 324 et seq., 
254 P 187. 


References 


State ex rel. Nagle v. Stafford, 99 M 
88, 43 P 2d 636. 


No officer with whom any 


official bond is required to be filed must file such bond until approved. 


History: En. Sec. 1056, Pol. C. 1895; 
re-en. Sec. 383, Rev. C. 1907; re-en. Sec. 
474, R. C. M. 1921. Cal. Pol. C. Sec. 953. 
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by the district judge before filing with 
the county recorder, where though proper- 
ly filed, it was not so approved, and the 
officer assumed office and performed his 
duties during his entire term with the 
acquiescence of the surety, absence of ap- 
proval by the judge will be held to have 
been a mere defect, which under section 
484, R. C. M. 1921, does not render the 
bond void so as to discharge the surety 
from liability. Stabler v. Adamson et al., 
73 M 490, 498, 237 P 483. 

Held, that section 4455, R. C. M. 1921, 
requiring inter alia the furnishing of an 
official bond by county commissioners be- 
fore assuming office, and imposing upon 
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_ the district judge the duty of examining 


such bond on the first day of each term 
of court, is not open to the construction 
that county commissioners may file their 
bonds regardless of approval, and that the ' 
judge at the next session of court must 
approve them is sufficient, such a con 
struction being inconsistent with the pro- 
visions of this section having to do gen- 
erally with the giving of official bonds on 
qualifying for county office. State ex rel. 
Wallace v. Callow, 78 M 308, 324 et. seq., 
254 P 187. 


” References 
State ex rel. Nagle v. Stafford, 99 M 
88, 43 P 2d 636. 


The condition of every offi- 


eial bond must be that the principal shall well, truly, and faithfully per- 
form all official duties then required of him by law, and also such 
additional duties as may be imposed on him by any law of the state sub- 
sequently enacted, and that he will account for and pay over and deliver 
to the person or officer, entitled to receive the same, all moneys or other 
property that may come into his hands as such officer. The principal and 
sureties upon any official bond are also in all cases liable for the neglect, 
default, or misconduct in office of any deputy, clerk, or employee, ap- 
pointed or employed by such principal. 

All official bonds must be signed and executed by the principal and 
two or more sureties, or by the principal, and one or more surety com- 
panies organized as such under the laws of this state, or licensed to do 


business herein. 


History: Ap. p. Sec. 1057, Pol. C. 1895; 
amd. Sec. 2, p. 79, L. 1899; re-en. Sec. 384, 
Rev. C. 1907; re-en. Sec. 475, R. C. M. 1921. 
Cal. Pol. C. Sec. 954. 


Deputies 

By the last sentence of the first para- 
graph of this section the illegal act or 
official misconduct of the deputy is ex- 
pressly put in the same category as the 
illegal act or misconduct of the principal. 
County of Silver Bow v. Davies, 40 M 418, 
427, 107 P 81. 

A surety company, which had signed 
the bond of a clerk of the district court, 
was responsible for the official misconduct 
of his deputy to any party injured thereby 
by virtue of the above section. American 


Bonding Co. v. State Sav. Bank, 47 M 


332, 339, 133 P 367. 


Operation and Effect 

The official bond of a city treasurer 
must be conditioned in accordance with 
this section. City of Philipsburg v. Deg- 
enhart, 30 M 299, 302, 76 P 694. 

The obligation to account for all moneys 
coming into his hands by virtue of his 
office is imposed upon a county treasurer 
by this section, as one of the conditions 
of his official bond. Gallatin County v. 
United States F. & G. Co., 50 M 55, 62, 
144 P 1085. See, also, as to duty of a 
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sheriff, Well-Dickey v. Benjamin, 74 M 
Lf Orp TG 289eR G7 1 

Under this section, the liability of the 
sureties on the bond of a district court 
clerk for losses sustained by the county 
through the issuance of spurious jurors’ 
and witnesses’ certificates by the clerk’s 
chief deputy depended, not on the fact 
that in executing and issuing the certifi- 
cates the deputy was not technically guilty 
of forgery because he omitted to impress 
on the certificates the seal of the court 
as required by statute, but on the question 
whether their issuance in the form in 
which they were issued, and under color 
of office, operated as an effective cause 
of the county’s loss. County of Silver 
Bow v. Davies, 40 M 418, 427, 107 P 81. 


Signatures 

The surety of an official bond, joint 
and several in character, is not released 
from liability thereon because of the fail- 
ure of the principal to sign the bond. Deer 
Lodge County v. United States F. & G. 
Co., 42 M 315, 325, 112 P 1060. 


References 

Cited or applied as section 2, laws of 
1899, p. 79, in Russell v. Chicago, Burling- 
ton & Quincy Ry. Co., 37 M 1, 10, 12, 94 
P 501; State ex rel. Wallace v. Callow, 
78 M 308, 324, 254 P 187. 
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476. Qualifications of sureties. The individual sureties on all official 
bonds must justify before an officer authorized to administer oaths by an 
affidavit, to the effect that they are residents and householders or free- 
holders within the state of Montana, and that each is worth the sum for 
which he becomes surety in said bond over and above his just debts and 
liabilities, exclusive of property exempt from execution. No surety com- 
pany or corporation organized under or that has complied with the laws 
of this state, and has been duly licensed to do business as such herein, 
shall be required to justify as a surety, and no such company or corpo- 
ration shall be accepted as a surety in any case when its liabilities exceed 
its assets, as ascertained in the manner provided by law. 


No member of the board of county commissioners can be accepted as 
a surety upon the official bond of any county, township, or school district 
officer in his county; nor must any county officer become a surety upon 
the official bond of any other county officer. 


History: Ap. p. Sec. 1058, Pol. C. 1895; References 


amd. Sec. 3, p. 80, L. 1899; re-en. Sec. 385, State ex rel. Wallace v. Callow, 78 M 
Rev. C. 1907; re-en. Sec. 476, R. C. M. 1921. 3098 394 954 P 187, 
Cal. Pol. C. Sec. 955. Dre 


477. When sureties liable for less than full amount. When the penal 
sum of any bond required to be given amounts to more than one thousand 
dollars, the sureties may become severally liable for portions not less than 
five hundred dollars thereof,.making in the aggregate a liability of double 
the amount named as the penal sum of the bond. And if any such bond 
becomes forfeited, an action may be brought thereon against any or all of 
the obligors and judgment entered against them, either jointly or severally, 
as they may be liable. The judgment must not be entered against a surety 
severally bound for a greater sum than that for which he is specially 
liable by the terms of the bond. Hach surety is lable to contribute to his 
co-sureties in proportion to the amount for which he is liable. 


History: Ap. p. Sec. 1059, Pol. C. 1895; amd. Sec. 1, p. 112, L. 1897; amd. Sec. 4, 
p. 80, L. 1899; re-en. Sec. 386, Rev. C. 1907; re-en. Sec. 477, R. C. M. 1921. Cal. Pol. C. 
Sec. 956. 


478. Custody of official bonds. Every officer with whom official bonds 
are filed must carefully keep and preserve the same, and give certified 
copies thereof to any person demanding the same, upon being paid the 
same fees as are allowable by law for certified copies of papers in other 
cases. 


History: En. Sec. 1060, Pol. C. 1895; re-en. Sec. 387, Rev. C. 1907; re-en. Sec. 478, 
R. C. M. 1921. Cal. Pol. C. Sec. 957. 


479. Form of bonds. All official bonds must be in form joint and 
several, and made payable to the state of Montana in such penalty and 
with such conditions as required by this chapter, or the law creating or 
regulating the duties of the office. 

History: En. Sec. 1061, Pol. C. 1895; References 


re-en. Sec. 388, Rev. C. 1907; re-en. Sec. Cited or appli i i 
ppled as section 388, revised 
479, R. C. M. 1921. Cal. Pol. C. Sec. 958. codes, in Deer Lodge County v. United 


States F. & G. Co., 42 M 315, 321, 112 
P 1060. : 
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480. Extent of sureties’ liability—construction of bonds. Every offi- 
cial bond executed by any officer pursuant to law is in force and obliga- 
tory upon the principal and sureties therein for any and all breaches of 
the conditions thereof committed during the time such officer continues to 
discharge any of the duties of or hold the office, and whether such 


breaches 


or clerk. 
History: En. Sec. 1062, Pol. C. 1895; 
re-en. Sec. 389, Rev. C. 1907; re-en. Sec. 


480, R. C. M. 1921. Cal. Pol. C. Sec. 959. 


Operation and Effect 


Commissioner of agriculture, labor and 
industry, holding over under his first ap- 
pointment agreeably to the constitutional 
provision ‘‘until his successor is appoint- 
ed and qualified,’’ was not required to 
file a new bond, since the surety on the 
original bond must be presumed to have 
executed it with the statutory provision 
in mind that liability on an official bond 
shall continue so long as the officer 


are committed or suffered by the principal officer, his deputy, 


the possible duration of the officer’s 
tenure. State ex rel. Nagle v. Stafford 
et al., 97 M 275, 289, 34 P 2d 372. 

While a bond furnished by an appoin- 
tive state officer protects the state for 
the time he holds over under the original 
appointment, it may not be made the 
basis of liability for his acts done as his 
own successor. State ex rel. Nagle v. 
Stafford, 99 M 88, 93, 43 P 2d 626. 


References 

Cited or applied as section 389, revised 
codes, in Deer Lodge County v. United 
States F. & G. Co., 42 M 315, 321, 112 
P 1060. 


bonded holds the office (this section), 
and to have assumed a liability equal to 

481. Same—duties subsequently imposed. Every such bond is in force 
and obligatory upon the principal and sureties therein for the faithful dis- 
charge of all duties which may be required of such officer by any law 
enacted subsequently to the execution of such bond, and such condition 
must be expressed therein. 

History: En. Sec. 1063, Pol. C. 1895; re-en. Sec. 390, Rev. C. 1907; re-en. Sec. 481, 
R. C. M. 1921. Cal. Pol. C. Sec. 960. 

482. Suit on bonds. Every official bond executed by any officer pur- 
suant to law is in force and obligatory upon the principal and sureties 
therein to and for the state of Montana, and to and for the use and 
benefit of all persons who may be injured or aggrieved by the wrongful 
act or default of such officer in his official capacity; and any person so 
injured or aggrieved may bring suit on such bond, in his own name, with- 
out an assignment thereof. | 


History: En. Sec. 1064, Pol. C. 1895; 
re-en. Sec. 391, Rev. C. 1907; re-en. Sec. 
482, R. C. M. 1921. Cal. Pol. C. Sec. 961. 


References 
State ex rel. Duggan v. District Court, 
65 M 197, 200, 210 P 1062. 

483. Same—successive suits. No such bond is void on the first recov- 
ery of a judgment thereon; but suit may be afterwards brought, from time 
to time, and judgment recovered thereon by the state of Montana, or by 
any person to whom a right of action has accrued against such officer and 
his sureties, until the whole penalty of the bond is exhausted. 

History: En. Sec. 1065, Pol. C. 1895; re-en. Sec. 392, Rev. C. 1907; re-en. Sec. 483, 
R. C. M. 1921. Cal. Pol. C. Sec. 962. 

484. Defects not to affect liability. Whenever an official bond does 
not contain the substantial matter or conditions required by law, or there 
are any defects in the approval or filing thereof, it is not void so as to 
discharge such officer and sureties; but they are equitably bound to the 
state or party interested; and the state or such party may, by action in 
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485-486 


any court of competent jurisdiction, suggest the defect in the bond, 
approval, or filing, and recover the proper and equitable demand or 
damages from such officer and the persons who intended to become and 


were included as sureties in such bond. 


History: En. Sec. 1066, Pol. C. 1895; 
re-en. Sec. 393, Rev. C. 1907; re-en. Sec. 
484, R. C. M. 1921. Cal. Pol. C. Sec. 963. 


Approval by District Judge 

The language of this section was bor- 
rowed from the California political code. 
Adopting the construction placed upon it 
by the courts of that state, the failure of 
the district judge to approve the bond of 
a county treasurer will not be held to 
invalidate it or to release the surety 
thereon. Deer Lodge County v. United 


Applies Only to Official Bonds 


A depositary of public funds is not an 
officer and a depositary bond is not an 
official bond within the meaning of this 
section providing that if there are any 
defects in the approval or filing thereof, 
etc., the bond shall not be void so as to 
discharge the officer or his sureties. State 
v. American Bank & Trust Co., 75 M 369, 
371, 243 P 1093. 


References 


State ex rel. Wallace v. Callow, 78 M 


States F. & G. Co., 42 M 315, 328, 112 
308, 322, 254 P 187. 


P 1060. See, also, Stabler v. Adamson 
et al., 73 M 490, 237 P 483. 


485. Defective official bonds. No official bond entered into by any 
officer, nor any bond, recognizance, or written undertaking taken by any 
officer in the discharge of the duties of his office, shall be void for want 
of form or substance or recital or condition, nor the principal or surety be 
discharged, but the principal and surety shall be bound by such bond, 
recognizance, or written undertaking to the full extent contemplated by 
the law requiring the same, and the sureties to the amount specified in the 
bond or recognizance or written undertaking. In all actions on a defective 
bond, recognizance, or written undertaking, the plaintiff or relator may 
suggest the defect in his complaint and recover to the same extent as if 
such bond, recognizance, or written undertaking were perfect in all 
respects. 


History: En. Sec. 1, Ch. 193, L. 1907; Sec. 394, Rev. C. 1907; re-en. Sec. 485, 
R. C. M. 1921. 
486. Insufficiency of sureties. Whenever it is shown by the affidavit 


of a credible witness, or otherwise comes to the knowledge of the court, 
judge, board, person or body whose duty it is to approve the official bond 
of any officer, that the sureties on any bond given pursuant to the pro- 
visions of this chapter as amended by this act, or any one of them have 
since such bond was approved died, removed from the state, become insol- 
vent, or from any other cause have become incompetent or insufficient 
sureties on such bond, the court, judge, board, officer or other person may 
issue a citation to such officer, requiring him on a day therein named, not 
less than five nor more than ten days after date, to appear and show cause 
why such office should not be vacated, which citation must be served and 
return thereof made as in other cases. If the officer fails to appear and 
show good cause why such office should not be vacated, on the day named, 
or fails to give ample additional security, the court, judge, board, officer, 
or other person must make an order vacating the office, and the same must 
be filled as approved by law. 


History: Ap. p. Sec. 1067, Pol. C. 1895; amd. Sec. 5, p. 81, L. 1899; re-en. Sec. 395, 
Rev. C. 1907; re-en. Sec. 486, R. C. M. 1921. Cal. Pol. GC. Sec 964. 
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487. Form of additional bond. The additional bond must be in such. 
penalty as directed by the court, judge, board, officer, or other person, and. 
in all other respects similar to the original bond, and approved by and filed: 
with the same officer as required in case of the approval and filing of the 
original bond. Every such additional bond so filed and approved is of 
like force and obligation upon the principal and sureties therein, from the 
time of its execution, and subjects the officer and his sureties to the same 
liabilities, suits, and actions as are prescribed respecting the original bonds. 
of offieers. 


History: En. Sec. 1068, Pol. C. 1895; re-en. Sec. 396, Rev. C. 1907; re-en. Sec. 487,. 
R. C. M. 1921. Cal. Pol. C. Sec. 965. 


488. Force of original bond. In no case is the original bond dis- 
charged or affected when an additional bond has been given, but the same: 
remains of like force and obligation as if such additional bond had not. 
been given. 


History: En. Sec. 1069, Pol. C. 1895; re-en. Sec. 397, Rev. C. 1907; re-en. Sec. 488,. 
R. C. M. 1921. Cal. Pol. C. Sec. 966. 


489. Liability of officers and sureties. The officer and his sureties are 
liable to any party injured by the breach of any condition of an official. 
bond. after the execution of the additional bond, upon either or both bonds, 
and such party may bring his action upon either bond, or he may bring 
separate actions on the bonds respectively, and he may allege the same 
cause of action and recover judgment therefor in each suit. 


History: En. Sec. 1070, Pol. C. 1895; conditions of an official bond can main- 
re-en. Sec. 398, Rev. C. 1907; re-en. Sec. tain an action for his damages thereby. 
489, R. C. M. 1921. Cal. Pol. C. Sec. 967. American Bonding Co. v. State Sav. Bank,. 


Operation and Effect eR Te ke enw 


Any party injured by the breach of 


490. Separate judgments on bonds. If separate judgments are recov- 
ered on the bonds by such party for the same cause of action, he is entitled. 
to have execution issued on such judgments respectively ; but he must only 
collect, by execution or otherwise, the amount actually adjudged to him 
on the same causes of action in one of the suits, together with the costs of 
both suits. 


History: En. Sec. 1071, Pol. C. 1895; re-en. Sec. 399, Rev. C. 1907; re-en. Sec. 490, 
R. C. M. 1921. Cal. Pol. C. Sec. 968. 


491. Contribution between sureties. Whenever the sureties on either: 
bond have been compelled to pay any sum of money on account of the 
principal obligor therein, they are entitled to recover in any court of: 
competent jurisdiction of the sureties on the remaining bond a distributive 
‘part of the sum thus paid, in the proportion which the penalties of such 
bonds bear one to the other and to the sums thus paid, respectively. 

History: En. Sec. 1072, Pol. C. 1895; re-en. Sec. 400, Rev. C. 1907; re-en. Sec. 491,. 
R. C. M. 1921. Cal. Pol. C. Sec. 969. 

492. Discharge of sureties. Whenever any sureties on the official 
bond of any officer wish to be discharged from their liability, they and 
such officer may procure the same to be done, if such officer will execute a 
new bond in accordance with the provisions of this chapter in like form. 


497 


493-496 POLITICAL CODE Ch. 53 
penalty and conditions, and to be approved and filed as the original bond. 
Upon the filing and approval of the new bond, such first sureties are 
exonerated from all further liability; but their bond remains in full force 
as to all liabilities incurred previous to the approval of such new bond. 
The liability of the principal and surety or sureties in such new bond is 


in all respects the same and may be enforced in like manner as the liability 


of the principal and sureties of the original bond. 


History: Ap. p. Sec. 1073, Pol. C. 1895; 
amd. Sec. 6, p. 81, L. 1899; re-en. Sec. 401, 
Rev. C. 1907; re-en. Sec. 492, R. C. M. 
1921. Cal. Pol. C. Sec. 970. 


Operation and Effect 

Since, under the provisions of this sec- 
tion, a surety on an official bond may 
withdraw therefrom at any time, a com- 
plaint against a surety company to re- 
cover on the bond of a constable, in fail- 


the company at the time of his alleged 
wrongful seizure and detention of plain- 
tiff’s chattels, did not state a cause of 
action, the allegation that such relation- 
ship existed at the time of filing the com- 
plaint being insufficient. Ferrat v. Adam- 


son, 53 M 172, 178, 163 P 112. 


References 


Cited or applied as section 401, revised 
codes, in Murphy v. Johns, 56 M 134, 138, 


ing to state that the relationship of prin- 182 P 115. 


cipal and surety existed between him and 


493. Vacancies—bond of appointee—persons appointed to fill vacan- 
cies—bonds of. Any person appointed to fill a vacancy, before entering 
upon the duties of the office, must give a bond corresponding in substance 
and form with the bond required of the officer originally elected or 
appointed, as hereinbefore provided. 

History: En. Sec. 1074, Pol. C. 1895; re-en. Sec. 402, Rev. C. 1907; re-en. Sec. 493, 
R. C. M. 1921. Cal. Pol. C. Sec. 971. 

494. Release of sureties. Any surety on the official bond of a city, 
town, township, county, or state officer, may be relieved from liabilities 
thereon afterwards accruing, by complying with the provisions of the 
- three sections following. 


En. Sec. 1075, Pol. C. 1895; 
C. 1907; re-en. Sec. 
Cal. Pol. C. Sec. 972. 


History: 
re-en. Sec. 403, Rev. 
494, R. C. M. 1921. 

References 

Cited or applied as section 403, Montana 


codes, in National Surety Co. v. Lincoln 
County, 238 F. 705, 711, 151 C. C. A. 555. 
State ex rel. Riley v. McCarthy, 78 M 
164, 167, 253 P 311. 


495. Same—application for release. Such surety must file with the 
judge, court, board, officer, or other person authorized by law to approve 
such official bond, a statement in writing setting forth the desire of the 
surety to be relieved: from all liabilities thereon afterward arising, and 
the reasons therefor, which statement must be subseribed and pec: by 
the affidavit of the party filing the same. 


History: En. Sec. 1076, Pol. C. 1895; 
re-en. Sec. 404, Rev. C. 1907; re-en. Sec. 
495, R. C. M. 1921. Cal. Pol. C. Sec. 973. 

References 

Cited or applied as section 404, Montana 


codes, in Nationa? Surety Co. v. Lincoln 
County, 238 F. 705, 711, 151 C. C. A. 555; 
State ex rel. Riley v. McCarthy, 78 M 
164, 167, 253 P 311. 


496. Same—service of statement. A copy of the statement must be 
served on the officer named in such official bond, and due return or affi- 
davit of service made thereon as in other eases. 


History: En. Sec. 1077, Pol. C. 1895; 
re-en. Sec. 405, Rev. C. 1907; re-en. Sec. 
496, R. C. M. 1921. Cal. Pol. C. Sec. 974. 
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References 
State ex rel. Riley v. McCarthy, 78 M 
164, 167, 253 P 311, 
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497. Office declared vacant for want of official bond. In ten days 
after the service of such notice, the judge, court, board, officer, or other 
person with whom the same is filed, must make an order declaring such 
office vacant, and releasing such surety from all liability thereafter to 
arise on such official bond, and such office thereafter is in law vacant, 
and must be immediately filled by election or appointment, as provided 
for by law as in other cases of vacancy of such office, unless such officer 
has before that time given good and ample surety for the discharge of all 
his official duties as required originally. 


History: En. Sec. 1078, Pol. C. 1895; 
re-en. Sec. 406, Rev. C. 1907; re-en. Sec. 
497, R. C. M. 1921. Cal. Pol. C. Sec. 975. 


Operation and Effect 


Where the surety on a bond of a city 
officer, acting in pursuance of the provi- 
sions of sections 494-496, R. C. M. 1921, 
requests release from liability thereon the 


board or officer authorized to approve 
such bond must, under this section de- 
clare the office vacant unless the incum- 
bent, within ten days after receipt of 
notice of the request with the reasons 


therefor, furnishes a new bond in the 


amount of the one sought to be canceled. 
State ex rel. Riley v. McCarthy, 78 M 
164, 167, 253 P 311. 


498. Supplemental bond. Whenever, from any cause, a surety on the 
official bond of any officer elected or appointed under the laws of this 
state withdraws from his bond or becomes insolvent, or from other cause 
becomes incompetent to remain as surety thereon, such officer may file a 
supplemental bond, executed and approved in the same manner as the 
original bond, for the amount for which the surety so withdrawing or 
incompetent was bound by the original bond. 


History: En. Sec. 1079, Pol. C. 1895; re-en. Sec. 407, Rev. C. 1907; re-en. Sec. 498,. 
R. C. M. 1921. Cal. Pol. C. Sec. 976. 


499. Effect of release, discharge, etc. The release, discharge, volun- 
tary withdrawal, or incompetency ‘of a surety on any official bond. does. 
not affect the bond as to the remaining sureties thereon, or alter or 
change their liability in any respect. 


History: En. Sec. 1080, Pol. C. 1895; re-en. Sec. 408, Rev. C. 1907; re-en. Sec. 499, 
R. C. M. 1921. Cal. Pol. C. Sec. 977. 


500. Same—withdrawal of surety and filing of new bond. Whenever 
a surety on any official bond gives notice of an intention to withdraw 
therefrom, or is removed, or becomes otherwise incompetent, the principal 
on the bond must, within ten days after such notice or disqualification, 
execute and file, subject to the same conditions as the original, a supple- 
mental bond, wherein must be recited the names of the remaining original 
sureties and of the new surety or sureties, and the respective amounts for 
which he, or they, become bound, who are substituted in lieu of the 
surety, or sureties, released or disqualified. 


History: En. Sec. 1081, Pol. C. 1895; re-en. Sec. 409, Rev. C. 1907; re-en. Sec. 500,. 
R. C. M. 1921. Cal. Pol. C. Sec. 978. 


501. Same—supplemental bond not required when. Whenever the 
original bond is given for an amount in excess of the sum required by law, 
if the withdrawal or removal of any surety does not reduce the bond below 
the amount required by law to be secured by sureties, then no supple- 
mental or additional bond is required or necessary ; and whenever any sup- 
plemental bond is so filed and approved, the officer with whom the bond. 
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is filed, or in whose office the same is recorded, must give ten days’ notice 
by publication in some paper published in the county, or if there is no 
paper in the county, then in the county nearest thereto in which a news- 
paper is published, and in case of a bond of a state officer, in some paper 
at the seat of government, of the fact of the filing of the bond and the 
name of the party withdrawing from the former and the substitute on the 
new bond; and until the filing and approval of the supplemental bond the 
sureties on the former bond are liable for all the acts of their principal. 

History: En. Sec. 1082, Pol. C. 1895; re-en. Sec. 410, Rev. C. 1907; re-en. Sec. 501, 
R. C. M. 1921. Cal. Pol. C. Sec. 979. 

502. Effect of discharge of sureties. No surety must be released from 
damages or liabilities for acts, omissions, or causes existing or which arose 
before the making of the order mentioned in section 497, but such legal 
proceedings may be had therefor in all respects as though no such order 
had been made. 

History: En. Sec. 1083, Pol. C. 1895; re-en. Sec. 411, Rev. C. 1907; re-en. Sec. 502, 
R. C. M. 1921. Cal. Pol. C. Sec. 980. 

503. Applicable to what bonds. The provisions of this chapter apply 
to the bonds and undertakings of receivers, executors, administrators, and 
ouardians. 

History: Ap. p. Sec. 1084, Pol. C. 1895; amd. Sec. 7, p. 82, L. 1899; re-en. Sec. 412, 
Rev. C. 1907; re-en. Sec. 503, R. C. M. 1921; amd. Sec. 1, Ch. 17, L. 1935. Cal. Pol. C. 
Sec. 981. 

504. Bonds of receivers, assignees, etc. All bonds or undertakings 
given by trustees, receivers, assignees, or officers of a court in an action 
or proceeding for the faithful discharge of their duties, where it is not 
otherwise provided, must be in the name of and payable to the state of 
Montana, and, upon the order of the court where such action or proceed- 
ing is pending, may be prosecuted for the benefit of any and all interested 
therein. | : 

History: En. Sec. 1085, Pol. C. 1895; re-en. Sec. 413, Rev. C. 1907; re-en. Sec. 504, 
R. C. M. 1921. Cal. Pol. C. Sec. 982. 

505. Actions on official bonds—notice of pendency. When an action 
is commenced in any court in this state, for the benefit to the state, to 
enforce the penalty of or to recover money upon an official bond or obliga- 
tion, or any bond or obligation executed in favor of the state of Montana, 
or of the people of this state, the attorney or other person prosecuting the 
action may file with the clerk of the court in which the action is com- 
menced an affidavit, stating either positively or on information and belief 
that such bond or obligation was executed by the defendant, or one or 
more of the defendants (designating whom), and made payable to the 
people of the state, or to the state of Montana, and that the defendant 
or defendants have real estate or some interest in lands (designating the 
county or counties in which the same is situated), and that the action is 
prosecuted for the benefit of the state; and thereupon the clerk of the 
court receiving such affidavit must certify to the county clerk in which 
such real estate is situated the names of the parties to the action, the 
name of the court in which the action is pending, and the amount claimed 
in the complaint, with the date of the commencement of the suit. 
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History: En. Sec. 1086, Pol. C. 1895; re-en. Sec. 414, Rev. C. 1907; re-en. Sec. 505, 
R. C. M. 1921. Cal. Pol. C. Sec. 983. 

506. Same—judgment lien on property of defendants. Upon receiving 
such certificate, the county clerk must indorse upon it the time of its recep- 
tion, and such certificate must be filed in the same manner as notices of 
the pendency of action affecting real estate; and any judgment recovered 
in such action is a lien upon all real estate situated in any county in which 
such certificate is so filed, belonging to the defendant, or to one or more 
of such defendants, for the amount the owner thereof is or may be liable 
upon the judgment, from the filing of this certificate. 

History: En. Sec. 1087, Pol. C. 1895; re-en. Sec. 415, Rev. C. 1907; re-en. Sec. 506, 
R. C. M. 1921. Cal. Pol. C. Sec. 984. 

507. Bonds of deputies, clerks, etc. Every officer or body appointing 
a deputy, clerk, or subordinate officer, may require an official bond to be 
given by the person appointed, and may fix the amount thereof. 

History: En. Sec. 1088, Pol. C. 1895; demnify himself by requiring a bond of 
re-en. Sec. 416, Rev. C. 1907; re-en. Sec. his deputy; failing to do this, neither the 
507, R. C. M. 1921. Cal. Pol. C. Sec. 985. officer nor his surety may complain that 

. they have suffered loss. County of Silver 

CUCU OMe eta fA Bow v. Davies, 40 M 418, 433, 107 P 81. 

Under this section, an officer may in- 

508. Bond of county clerk, where filed. The official bond of the 
county clerk must, after being recorded, be filed in the office of the county 
treasurer, and the safe-keeping of the same is hereby made the duty of 
the county treasurer. 

History: En. Sec. 1089, Pol. C. 1895; re-en. Sec. 417, Rev. C. 1907; re-en. Sec. 508, 
R. C. M. 1921. Cal. Pol. C. Sec. 986. 

509. Actions to compel specific performance, etc. In any action to 
compel the specific performance of an agreement to sell real estate affected 
by the lien created by the filing of the certificate mentioned in section 
506, which agreement was made prior to the filing of such certificate, but 
the purchase price thereof is not due until after the filing of said certifi- 
eate, the judge of the district court in which said action for specific per- 
formance is tried, must, if the purchaser is otherwise entitled to specific 
performance of such agreement, order the said purchaser to pay the 
purchase price, or so much thereof as may be due, to the state treasurer, 
taking his receipt therefor. Upon such payment the purchaser is entitled 
to enforce the specific performance of the agreement, and take said real 
estate free from the liens created by the filing of said certificate. The 
moneys so paid to the state treasurer must be held by him, pending the 
litigation mentioned in said certificate, and subject to the lien created by 
the filing of said certificate. If judgment is recovered against the defend- 
ant, the state treasurer in his settlement must pay to the county treasurer 
entitled to the same the amount due the county. 


History: En. Sec. 1090, Pol. C. 1895; re-en. Sec. 418, Rev. C. 1907; re-en. Sec. 509, 
R. C. M. 1921. Cal. Pol. C. Sec. 987. 


CHAPTER 54 


RESIGNATIONS AND VACANCIES 


Section 510. Resignations, how made. 
511. Vacancies, how they occur. 
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512. Notice of removal, by and to whom given. 

513. Vacancies in legislative assembly, how filled. 

514. Vacancies, how filled when not otherwise provided for. 
515. Vacancies occurring during recess of legislative assembly. 
516. Vacancies in certain state offices, how filled. 

517. .Powers and duties of officer filling unexpired term. 


510. Resignations, how made. Resignations must be in writing and 
made as follows: 

1. By the governor and lieutenant-governor, to the legislative assem- 
bly, if it is in session; and if not, then to the secretary of state. 

2. By all officers commissioned by the governor, to the governor. 

3. By senators and members of the house of representatives, if the 
legislative assembly is not in session, to the governor; if it is in session, 
to the presiding officer of the branch to which the member belongs, who 
must immediately transmit the same to the governor. 

4. By all county and township officers not commissioned by the gov- 
ernor, to the clerk of the board of commissioners of their respective 
counties. 

5. By all other appointed officers, to the body or officer that appointed 
them. 

6. In all cases not otherwise provided for, by filing the resignation 
in the office of the secretary of state. 


History: Ap. p. Sec. 41, p. 468, Cod. Operation and Effect 
Stat. 1871; re-en. Sec. 553, 5th Div. Rev. Where the state land agent sent his re- 
Stat. 1879; re-en. Sec. 1045, 5th Div. Comp. signation in writing to the governor, and 
Stat. 1887; amd. Sec. 1100, Pol. C. 1895; the latter accepted it, there was a vacancy 
re-en. Sec. 419, Rev. C. 1907; amd. Sec. 1, in the office, though the board did not 
Ch. 8, L. 1921; re-en. Sec. 510, R. C. M. consent to the acceptance. State ex rel. 
1921. Cal. Pol. C. Sec. 995. Neill v. Page, 20 M 238, 244, 50 P 719. 


d11. Vacancies, how they occur. An office becomes vacant on the 
happening of either of the following events before the expiration of the 
term of the incumbent: 

1. The death of the incumbent. 

2. His insanity, found gees a commission of lunacy issued to deter- 
mine the fact. 

3. His, resignation. 

4. His removal from office. 

5. His ceasing to be a resident of the state, or, if the office be local, 
of the district, city, county, town, or township, for which he was chosen 
or appointed, or within which the duties of his office are required to be 
discharged. 

6. His absence from the state, without the permission of the legisla- 
tive assembly, beyond the period allowed by law. 

7. His ceasing to discharge the duty of his office for the period of 
three consecutive months, except when prevented by sickness, or when 
absent from the state by permission of the legislative assembly. 

8. His conviction of a felony, or of any offense involving moral tur- 
pitude, or a violation of his official duties. 

9. His refusal or neglect to file his official oath or bond within the time 
prescribed. 
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10. The decision of a competent 


or appointment. 


History: Ap. p. Sec. 42, p. 385, Ban- 
nack Stat.; re-en. Sec. 42, p. 468, Cod. 
Stat. 1871; amd. Sec. 554, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 1046, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1101, Pol. C. 1895; 
re-en. Sec. 420, Rev. C. 1907; re-en. Sec. 
511, R. C. M. 1921. Cal. Pol. C. Sec. 996. 


Conviction of a Felony 

This section declaring that an office 
becomes vacant upon conviction of the 
incumbent of a felon, applies not only to 
one convicted under the state laws but 
as well to one convicted under federal 
laws. State ex rel. Anderson v. Fousek, 
91 M 448, 451 et seq., 8 P 2d 791. 

Id. In determining whether, under this 
section, the office of a city policeman 
automatically becomes vacant upon his 
conviction of the crime of conspiracy (a 
felony) under the federal law, the su- 
preme court may not take into considera- 
tion the circumstances mitigating the of- 
fense, nor the fact that if the defendant 
had appealed, the judgment might have 
been set aside. 


Filing of Bond 

Where a county commissioner-elect, aft- 
er refusal of the district judge to ap- 
prove his bond, filed a new one but did 
not present it to the judge for approval, 
there was no legal filing of it at any time 
and the action of the judge in declaring 
a vacaney under subd. 9 of this section 
was correct. State ex rel. Wallace v. 
Callow, 78 M 308, 326 et seq., 254 P 187. 

Any office becomes vacant under this 
section, when the person elected or ap- 
pointed to it neglects, inter alia, to file 
his official bond within the time pre- 
scribed, and the vacancy may be filled 
at once; but where the officer at fault 
occupies a state office requiring confir- 
mation by the senate, the appointment of 
a successor is not effective to oust the 
incumbent until the new appointee is con- 
firmed. State ex rel. Nagle v. Stafford, 
99 M 88, 98, 43 P 2d 636. 


Office of Lieutenant-Governor is Not 
Vacant When the Officer is Discharging 
Functions of Governor 

Upon the resignation of the governor 
and assumption of the duties and powers 
of the office by the lieutenant-governor, 
no vacancy in the office of lieutenant- 
governor is created, he merely discharg- 
ing the functions of governor under the 
mandate of the constitution, and that by 
reason of being lieutenant-governor. State 
ex rel. Lamey v. Mitchell, 97 M 252, 260, 
34 P 2d 369. 


Operation and Effect 

An office becomes vacant on the hap- 
pening of certain events enumerated in 
this section, which enumeration is ex- 


503 


RESIGNATIONS AND VACANCIES 


BLL 
tribunal declaring void his election 


elusive. The contingency of a tie vote 
not being provided for, when the two can- 
didates for the office of county superin- 
tendent of schools received an equal num- 
ber of votes, there was no vacancy, and 
the previous incumbent was entitled to 
hold the office, until a successor was reg- 
ularly elected. State ex rel. Chenoweth 
v. Acton, 31 M 37, 39, 77 P 299. See, 
however, State ex rel. Jones v. Foster, 
39 M 583, 587, 590, 591, 592, 104 P 860; 
State ex re]. Klick v. Wittmer, 50 M 22, 
26, 144 P 648. 

A member of the city police force is 
the incumbent of an office within the 
meaning of this section. State ex rel. 
Anderson v. Fousek, 91 M 448, 451 et seq., 
8 P 2d 791. 

This section declaring when an office 
becomes vacant, applies not only to per- 
sons, things, and conditions in being at 
the time of its passage but also to such 
as come into existence thereafter and 
which fall within its terms. State ex rel. 
Anderson v. Fousek, 91 M 448, 451 et 
siq., Ook 20-791. 


Provisions are Exclusive 

Held, in a proceeding in quo warranto, 
that where the commissioner of agricul- 
ture, labor and industry was holding over 
until his successor should be appointed 
and qualified, and the appointment of his 
successor was not made until after ad- 
journment of the legislature, preventing 
confirmation by the senate, there was no 
‘‘vacancy’’ in the office as defined by 
this section, the provisions of which are 
exclusive and do not cover a contingency 
such as the one presented in the instant 
case, to be filled by appointment, and 
that therefore the judgment of the district 
court that the claim of the appointee was 
without foundation was correct. State 
ex rel. Nagle v. Stafford et al., 97 M 
275, 291, 34 P 2d 372. 

Resignation 

Where the state land agent tendered 
his resignation to the governor, to be ef- 
fective at the discretion of the governor, 
and the governor in writing accepted the 
resignation, to take effect on a certain 
date, the incumbent, on that date ceased 
to be state land agent without any action 
by the state board of land commissioners. 
State ex rel. Neill v. Page, 20 M 238, 
245, 50 P 719. 

Id. By a resignation before the ex- 
piration of a term, as provided in this 
section, is meant a resignation before 
the end of a fixed time, or before the 
expiration of the time during which an 
official has a right to serve. 


Vacancies Not Enumerated 
Though it may be granted that a va- 
cancy is not created by any circumstance 
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not mentioned in this section, it does 
not follow that a resignation, which is 
mentioned therein as a cause of vacancy, 
may not impliedly arise upon the ac- 
ceptance of an incompatible office. On 
the contrary, the authorities are prac- 
tically unanimous that, as to an office 
which the incumbent may vacate by his 
own act, a resignation does occur upon 


his acceptance of another office incom- 


patible therewith. The° office of city 
purchasing agent being incompatible 
with that of alderman of a city, the ac- 
ceptance of the former by such officer 
was equivalent. to his resignation as al- 
derman, and a vacancy was thereby cre- 
ated which the city council was author- 
ized to fill by a majority vote of the 
members then composing the _ council. 
State ex rel. Klick v. Wittmer, 50 M 232, 
26, 144 P 648. 
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Upon the creation of an additional 
judgeship in a judicial district, a vacancy 
existed until filled by appointment by 
the governor, this section, enumerating 
the instances when vacancies occur, not 
being exclusive. State ex rel. Patterson 
v. Lentz, 50 M 322, 336, 146 P 932. 


References 


Cited or applied as section 1101, politi- 
cal code, in In re Craigie’s Estate, 24 M 
37, 42, 60 P 495; as section 420, revised 
codes, in State ex rel. Cutts v. Hart, 56 
M 571, 573, 185 P 769; State v. Uotila 
and Certain Intox. Liquors, 71 M 351, 
355, 229 P 724; State ex rel. Morgan v. 
Knight, 76 M 71, 77, 245 P 267; State 
ex rel. Wallace v. Callow, 78 M 308, 318, 
254 P 187; State ex rel. Foot v. Rogge 
et al, 80 M1, *7, 257, P1029, 


512. Notice of removal, by and to whom given. Whenever an officer 


is removed, declared insane, or convicted of a felony or offense involving 
moral turpitude, or a violation of his official duty, or whenever his election 
or appointment is declared void, the body, judge, or officer before whom 
the proceedings were had must give notice thereof to the officer authorized 
to fill the vacancy. 


History: ‘Bn. Sec. 1102, Pol. C. 1895; re-en. Sec. 421, Rev. C. 1907; re-en. Sec. 512, 
R. C. M. 1921. Cal. Pol. C. Sec. 997. 


513. Vacancies in legislative assembly, how filled. Whenever a 
vacancy, or failure to elect by reason of a tie vote occurs in either house 
of the legislative assembly, the governor must at once issue a writ of 
election to fill such vacancy. 


History: En. Sec. 1103, Pol. C. 1895; 
re-en. Sec. 422, Rev. C. 1907; re-en. Sec. 
513, R. C. M. 1921. Cal. Pol. C. Sec. 998. 


References 


Cited or applied as section 422, revised 
codes, in State ex rel. Cutts v. Hart, 56 
M5fly 573, 185, P.769. 


514. Vacancies, how filled when not otherwise provided for. When 
any office becomes vacant, and no mode is provided by law for filling such 
vacancy, the governor must fill such vacancy by granting a commission, 
to expire at the end of the next legislative assembly or at the next election 


by the people. 


History: En. Sec. 1104, Pol. C. 1895; 
re-en. Sec. 423, Rev. C. 1907; re-en. Sec. 
514, R. C. M. 1921. Cal. Pol. C. Sec. 999. 


Operation and Effect 


This section applies to all cases of 
vacancies where no mode is provided by 
law for filling the same. While the con- 
sent of the state board of land commis- 
sioners to an appointment by the gover- 
nor is necessary where a person is ap- 
pointed to succeed one whose term has 
expired, where a vacancy is to be filled 
in the office of state land agent the spe- 
cial provision relating to vacancies ob- 
tains, and the governor alone must ap- 
point, by granting a commission until 
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the end of the next session of the legis- 
lature. State ex rel. Neill v. Page, 20 
M 238, 247, 50 P 719. 


_Not Applicable to Legislative Vacan- 
cies 

In view of section 45, article V, and 
section 29, article III, of the constitu- 
tion, the method provided by this section 
for filling vacancies in office where no 
other ‘‘mode’’ is provided by law has no 
application to a legislative vacancy. State 
ex rel. Cutts v. Hart, 56 M 571, 574, 185 
Pepe: 

Id. This section does not, in view of 
article V, section 45, and article III, sec- 
tion 29, of the constitution, authorize an 
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appointment by the governor to fill a leg- the governor to fill such a vacancy is 
islative vacancy, even though such va- contrary to the constitutional provisions 
¢cancy occurred during a session of the above cited; the appointee was, in such 
legislature, and an appointment made by case, at most, only a de facto officer. 

515. Vacancies occurring during recess of the legislative assembly. 
Vacancies occurring in office during the recess of the legislative assembly, 
the appointment to which is vested in the governor and the senate, or in the 
legislative assembly, must be filled by appointment made by the governor; 
but the person so appointed can only hold the office until the adjournment 
of the next session of the legislative assembly. 


History: En. Sec. 1105, Pol. C. 1895; References 


re-en. Sec. 424, Rev. C. 1907; re-en. Sec. Cited or applied iti- 
, pplied as section 1105, politi 
515, R. C. M. 1921. Cal. Pol. C. Sec. 1000. eal code, in State ex rel. Neill ae Page, 


20 M 238, 245, 50 P 719. 


516. Vacancies in certain state offices, how filled. A vacancy in the 
office of either the secretary of state, state auditor, state treasurer, 
attorney general, clerk of the supreme court, or superintendent of public 
instruction, must be filled by a person appointed by the governor, who 
holds his office until the first Monday in January next after a general elec- 
tion. At such election the office must be filled by-election for the unex- 
pired term. 


History: En. Sec. 1106, Pol. C. 1895; re-en. Sec. 425, Rev. C. 1907; re-en. Sec. 516, 
R. C. M. 1921. Cal. Pol. C. Sec. 1001. 


517. Powers and duties of officer filling unexpired term. Any person 
elected or appointed to fill a vacancy, after filing his official oath and 
bond, possesses all the rights and powers, and is subject to all the labili- 
ties, duties, and obligations, as if he had been elected to the office for a full 
term... 


History: En. Sec. 1107, Pol. C. 1895; re-en. Sec. 426, Rev. C. 1907; re-en. Sec. 517, 
R. C. M. 1921. Cal. Pol. C. Sec. 1004. 


CHAPTER 55 
THE FISCAL YEAR--GENERAL REPORTS OF OFFICERS 


Section 518. Fiscal year. . 
519. Reports of state officers, when made. 
520. Publication of reports. 
521. Distribution of public reports. 
522. Semi-annual reports. 
523. Semi-annual reports of property on hand. 
524. Secretary of state to provide blanks. 
525. Penalty. 

518. Fiscal year. The fiscal year for state purposes commences on 
the first day of July of each year, and ends on the last day of June of 
each year. The fiscal year for county purposes commences on the first 
day of July of each year and ends on the last day of June of each year. 


History: En. Sec. 3821, Pol. C. 1895; re-en. Sec. 2594, Rev. C. 1907; amd. Sec. 1, 
Ch. 73, L. 1921; re-en. Sec. 518, R. C. M. 1921. 


519. Reports of state officers, when made. All officers, boards of offi- 
cers, commissioners, trustees and directors required by law to make reports 
to the governor or legislative assembly, must send such reports to the 
governor annually on or before the tenth day of December of each year 
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which report shall include the transactions of such board or offficers for 
the fiscal year. 


History: En. Sec. 310, Pol. C. 1895; re-en. Sec. 443, Rev. C. 1907; amd. Sec. 1, 
Ch. 9, L. 1921; re-en. Sec. 519, R. C. M. 1921. 


520. Publication of reports—state officers. No reports of state officers, 
boards, commissions or departments shall hereafter be printed or published 
until the same have been submitted to state board of examiners, who may 
authorize printing and publication thereof, either in separate volumes or 
published together in one volume, and the state board of examiners shall 
specify the number of volumes which shall be issued. Provided, however, 
that the state board of examiners shall not in any event authorize printing 
and publication of any biennial reports of the following named state de- 
partments, namely: 


Department of agriculture; state auditor; fire marshal in state audi- 
tor’s office; bureau of child protection; state examiner; state superin- 
tendent of banks; historical library; board of health; industrial accident 
board; state land office; livestock sanitary board; department of public 
instruction; purchasing agent; secretary of state; state treasurer; state 
forester; Montana state prison; Montana state hospital. : 


History: En. Sec. 1, p. 94, L. 1899; re-en. Sec. 444, Rev. C. 1907; amd. Sec. 1, Ch. 
131, L. 1921; re-en. Sec. 520, R. C. M. 1921; amd. Sec. 1, Ch. 146, L. 1933. 


521. Distribution of public reports. The reports must be delivered 
by the secretary of state as follows: To the governor, twenty-five copies 
of each report; to the librarian of the historical and miscellaneous depart- 
ment of the state library, at least one hundred and fifty copies of each 
report; to the secretary of state, twenty-five copies of each report; to the 
superintendent of public instruction, two hundred and fifty copies of his 
report for distribution to school trustees and teachers, and for exchange 
with other states; to the state board of land commissioners, two hundred 
copies of their report for distribution to the county surveyors, assessors, 
county clerks for several counties, and for exchange with other states; to 
the state auditor, one hundred and fifty copies of his report; to the secre- 
tary of state, one hundred copies of his report; to the librarian of the his- 
torical and miscellaneous department of the state library, four hundred 
copies of his report; to the librarian of the law department of the state 
library, fifty copies of his report; to the officers of the state board of 
ecmmissioners for the insane, deaf, dumb, and blind asylum, fifty copies 
of their report; to the state board of education, one hundred copies of 
their report; and the remaining copies of such reports, one-third to the 
order of the sergeant-at-arms of the senate, and two-thirds to the order of 
the sergeant-at-arms of the house, to be by them distributed pro rata to 
the members of the senate and house next to convene. 


History: Ap. p. Sec. 313, Pol. C. 1895; amd. Sec. 1, Ch. 12, L. deg Sec. 445, Rev. 
C. 1907; re-en. Sec. 521, R. C. M. 1921. 


522. Semi-annual reports. An account must be kept by the officers of 
the executive department and of all public institutions of the state of all 
moneys. received severally from all sources, and for every service per- 
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formed and of all moneys disbursed, and a semi-annual report must be 
made to the governor under oath. 


History: En. Sec. 314, Pol. C. 1895; re-en. Sec. 446, Rev. C. 1907; re-en. Sec. 522, 
R. C. M. 1921. 


523. Semi-annual reports of property on hand. It shall be the duty of 
every state officer or official, and the person in charge of every state insti- 
tution, other than educational, to make out and file with the secretary of 
state semi-annual reports of all property belonging to the state, in his pos- 
session, the first report showing the amount of all kinds of property on 
hand, and each subsequent report showing balance on hand last report, 
amount. received or purchased, amount used, broken or destroyed, and 
balance on hand. 


History: En. Sec. 1, Ch. 56, L. 1905; re-en. Sec. 447, Rev. C. 1907; re-en. Sec. 523, 
R. C. M. 1921. ’ 


524. Secretary of state to provide blanks. It shall be the duty of the 
secretary of state to provide blanks for property reports by state officers 
or officials, and for boards of trustees or managers to provide blanks for 
property reports of the institutions of which they have charge. 


History: En. Sec. 2, Ch. 56, L. 1905; re-en. Sec. 448, Rev. C. 1907; re-en. Sec. 524, 
R. C. M. 1921. 


525. Penalty. Failure to comply with the provisions of the two pre- 
ceeding sections shall constitute a misdemeanor, and shall be punished by 
a fine of not less than five nor more than twenty-five dollars. 


History: En. Sec. 3, Ch. 56, L. 1905; re-en. Sec. 449, Rev. C. 1907; re-en. Sec. 525, 
R. C. M. 1921. 


CHAPTER 56 
STATE SEALS—EMBLEMS—OFFICIAL MAP 


Section 526. Great seal. 
527. Seals of executive officers. 
528. State flag. 
529. Design of state flag. 
530. Bitter root state floral emblem. 
530.1. Western meadow lark designated as official bird of state. 
530.2. Official map of Montana. 
530.3. Custody of plate for map—corrections. 


526. Great seal. The great seal of the state is as follows: A central 
group representing a plow, a miner’s pick. and shovel; upon the right rep- 
resentation of the great falls of the Missouri river; upon the left mountain 
scenery, and underneath the words ‘‘Oro y Plata.’’ The seal must be two 
and one-half inches in diameter, and surrounded by these words: ‘‘The 
Great Seal of the State of Montana.”’ 


History: En. Sec. 1, p. 42, L. 1893; re-en. Sec. 1130, Pol. C. 1895; re-en. Sec. 430, 
Rev. C. 1907; re-en. Sec. 526, R. C. M. 1921. 


527. Seals of executive officers. Each of the executive and state offi- 
cers of the state must have a seal. Such seal must contain the same rep- 
resentations and motto as is found on the great seal, and must be two 
inches in diameter, surrounded by the words ‘‘State of Montana’’ (giving 
the title of the office, ‘‘Secretary of State,’’ “‘State Treasurer,’’ ete.). An 
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impression of the seal of executive and state officers must be filed in the 
office of the secretary of state. 


History: En. Sec. 1131, Pol. C. 1895; re-en. Sec. 431, Rev. C. 1907; re-en. Sec. 527, 
R. C. M. 1921. 


528. State flag. There is hereby established a ‘‘State Flag of Mon- 
tana. © 


History: En. Sec. 1, Ch. 42, L. 1905; re-en. Sec. 482, Rev. C. 1907; re-en. Sec. 528, 
R. C. M. 1921. 


529. Design of state flag. The ‘‘State Flag of Montana’’ shall be a 
flag having a blue field, with a representation of the great seal of the state 
in the center, and with golden fringe along the upper and lower borders 
of the flag; the same being the flag borne by the First Montana Infantry, 
U. S. V., in the Spanish-American war, with the exception of the device, | 
1st Montana Infantry, U.S) V2 


History: En. Sec. 2, Ch. 42, L. 1905; re-en. Sec. 433, Rev. C. 1907; re-en. Sec. 529, 
R. C. M. 1921. 


530. Bitter root state floral emblem. The flower known as lewisia 
rediviva (bitter root) shall be the floral emblem of the state of Montana. 

History: En. Sec. 3282, Pol. C. 1895; re-en. Sec. 2097, Rev. C. 1907; re-en. Sec. 530, 
R. C. M. 1921. 

530.1. Western meadow lark designated as official bird of state. The 
bird known as the Western Meadow Lark, Sturnella-Neglecta (Audubon), 
as preferred by a referendum vote of Montana school children, shall be 


designated and declared to be the official bird of the state of Montana. 


History: En. Sec. 1, Ch. 149, L. 1931. 


530.2. Official map of Montana. The map of the state of Montana 
issued by the board of railroad commissioners of Montana shall be and 
the same hereby is designated as the official map of the state of Montana. 

History: En. Sec. 1, Ch. 9, L. 1927. 


530.3. Custody of plates for map—corrections. The engraved stone 
plate from which the editions of said map are from time to time made, and, 
in which the state of Montana now has an investment of more than eight 
thousand ($8,000.00) dollars shall be and remain in the custody of said 
board of railroad commissioners, and shall be corrected from edition to 
edition by said board by the inclusion thereon of all proper current map 
data in accordance with the basic plan of such map. 

History: En. Sec. 2, Ch. 9, L. 1927. 


CHAPTER 87 


TIME OF HOLDING ELECTIONS—-PROCLAMATIONS 


Section 531. General elections, when to be held. 
532. Special elections—purpose and ealling. 
533. Hlection proclamations by the governor. 
534. Governor’s proclamation, contents. 
535. Publication and posting by county commissioners. 
536. Election proclamation by county commissioners. 


531. General elections, when to be held. There must be held through- 
out the state, on the first Tuesday after the first Monday of November, in 
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the year eighteen hundred and ninety-four, and in every second year 
thereafter, an election to be known as the general election. 


History: En. Sec. 1150, Pol. C. 1895; 
re-en. Sec. 450, Rev. C. 1907; re-en. Sec. 
531, R. C. M. 1921. Cal. Pol. C. Sec. 1041. 


Definition 
A general election is one held for the 
election of officers throughout the state. 


State ex rel. Rowe v. Kehoe, 49 M 582, 
591, 144 P 162. 


References 


Cited or applied as section 450, revised 
codes, in State ex rel. Patterson v. Lentz, 
50 M 322, 338, 146 P 932. 


532. Special elections—purpose and calling. Special elections are such 
as are held to supply vacancies in any office, and are held at such times as 
may be designated by the proper officer or authority. The board of county 
commissioners shall be authorized to call a special election at any time for 
the purpose of submitting to the qualfied electors of the county a propo- 
sition to raise money for any public improvement desired to be made in 


the county. 


History: En. Sec. 1151, Pol. C. 1895; 
amd. Sec. 451. Rev. C. 1907; re-en. Sec. 


532, R. C. M. 1921. Cal. Pol. C. Sec. 1043. 


Definition 

A special election is one held to supply 
a vacaney in a public office, or one in 
which is submitted to the electors a pro- 


533. Election proclamations by 


the governor. 


position to raise money for any public 
improvement. State ex rel. Rowe v. Kehoe, 
49 M 582, 591, 144 P 162. 


References 


Cited or applied as section 451, revised 
codes, in State ex rel. Patterson v. Lentz, 
50 M 322, 338, 146 P 932. 


At least sixty days 


before a general election, and whenever he orders a special election to fill 
a vacancy in the office of state senator or member of the house of repre- 


sentatives, at least ten days before such 


special election, the governor 


must issue an election proclamation, under his hand and the great seal of 
the state, and transmit copies thereof to the boards of commissioners of the 
counties in which such elections are to be held. 


History: En. Sec. 1160, Pol. C. 1895; 
re-en. Sec. 452, Rev. C. 1907; re-en. Sec. 
533, R. C. M. 1921. Cal. Pol. C. Sec. 1053. 


Operation and Effect 


The governor issued his proclamation 
giving notice of a general election to be 
held November 8, 1904, under this and 
the following section, and omitted there- 
from the mention of an election of three 
judges for the second judicial district, 
and ealled for the election of two judges. 
Upon mandamus proceedings against the 
governor the relator claimed that three 
judges should have been mentioned in the 
proclamation, and that he was elected 
and entitled to receive from the governor 
4, commission as judge. As it failed to 
apnear that the electors voted for more 
than two candidates for judgeships, the 
petition was dismissed. State ex rel. 
Breen v. ‘l'owle, 32 M 4, 8, 79 P 403. 


As this section does not impose upon 
the governor the duty to call au election 
to fill vacancies other than those in the 
offices of state senator and member of the 
house of representatives, and he is not 
presumed to know what, if any, vacancy 
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exists in any local county office, appar- 
ently proclamation by the governor ig 
necessary only when an election is to be 
held to fill offices for the next regular 
term, except to fill vacancies in the two 
offices mentioned. State ex rel. Rowe v. 
Kehoe, 49 M 582; 591, 144 P 162. 


While the provisions of the codes relat- 
ing to the manner of calling special elec- 
tions are crude and not in the most appro- 
priate terms to confer the necessary powers 
upon boards of county commissioners, 
they are nevertheless sufficient for this 
purpose. State ex rel. Patterson v. Lentz, 
50 M 322, 348, 146 P 932. 

Id. <A statement in the proclamation 
of the governor giving notice of a gen- 
eral election, that among other officers 
there was to be elected ‘‘also a district 
judge, in any judicial district where a 
vacancy may exist,’’ was not such a no- 
tice of the necessity of filling a vacancy 
by election as required by this section. 


Id. The governor’s proclamation should 
state the offices to be filled, especially 
where a state office, such as a judgeship, 
held by his appointee, is to be filled; but, 
if the people have actual notice that a 


534-537 


judge is to be elected and indicate their 
choice, no insufficiency of notice, in the 
governor’s proclamation, of a vacancy in 
that office, in any particular district, or 


534. Governor’s proclamation, contents. 


contain: 


POLITICAL CODE 
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other informality in the election, will 
suffice to defeat their will, as expressed 
by their votes. 


Such proclamation must 


1. A statement of the time of election, and the offices to be filled. 

2. An offer of rewards in the following form: “‘And I do hereby offer 
a reward of one hundred dollars for the arrest and conviction of any per- 
son violating any of the provisions of sections 10747 to 10772, of the 


Penal Code. 


Such rewards to be paid until the total amount hereafter 


expended for the purpose reaches the sum of five thousand dollars.”’ 


History: En. Sec. 1161, Pol. C. 1895; 
re-en. Sec. 453, Rev. C. 1907; re-en. Sec. 
534, R. C. M. 1921. Cal. Pol. C. Sec. 1054. 


M 4, 8, 79 P 403; as section 453, subdivi- 
sion 1, revised codes, with other sections, 
in State ex rel. Rowe v. Kehoe, 49 M 


582, 591, 144 P 162; as section 453, re- 
vised codes, in State ex rel. Patterson v. 
Lentz, 50 M 322, 343, 146 P 932. 


References 
Cited or applied as section 1161, political 
code, in State ex rel. Breen v. Toole, 32 
535. Publication and posting by county commissioners. The board of 
county commissioners, upon the receipt of such proclamation, may, in 
the case of general or special elections, cause a copy of the same to be 
published in some newspaper printed in the county, if any, and to be 
posted at each place of election at least ten days before the election; and in 
ease of special elections to fill a vacaney in the office of state senator or 
member of the house of representatives, the board of county commission- 
ers, upon receipt of such proclamation, may in their discretion, cause a 
copy of the same to be published or posted as hereinbefore provided, 
except that such publication or posting need not be made for a longer 
period than five days before such election. 


History: En. Sec. 1162, Pol. C. 1895; 
re-en. Sec. 454, Rev. C. 1907; re-en. Sec. 
535, R. C. M. 1921. Cal. Pol. C. Sec. 1055. 


codes, in State ex rel. Rowe v. Kehoe, 49 
M 582, 591, 144 P 162; in State ex rel. 
Cryderman v. Wienrick, 54 M 390, 170 P 


942; State ex rel. Freeze v. Taylor, 90 M . 


References 439, 444, 4 P 2d 479. 


Cited or applied as section 454, revised 


536. Election proclamation by county commissioners. Whenever a 
special election is ordered by the board of county commissioners, they 
must issue an election proclamation, containing the statement provided 
for in subdivision one of section 534, and must publish and post it in the 
same manner as proclamations issued by the governor. 


History: En. Sec. 1163, Pol. C. 1895; ment. State ex rel. Rowe v. Kehoe, 49 M 
re-en. Sec. 455, Rev. C. 1907; re-en. Sec. 582, 592, 144 P 162. 


Operation and Effect fices, boards of county commissioners 


The notice of election does not take the have the Peary Oh and it is their duty to call 
place of the election proclamation. Evers "4 Provide for the holding of special 


v. Hudson, 36 M 135, 154, 92 P 462. elections ' to. ti whem, 


This section has no reference to elec- 
tions held for raising money for public 
improvements. The power conferred in 
this behalf is exercised under special pro- 
visions on the subject, found in that part 
of the codes relating to county govern- 


References 


Cited or applied as section 455, revised 
codes, in State ex rel. Patterson v. Lentz, 
50 M 322, 348, 146 P 932; State ex rel. 
Cryderman v. Wienrick, 54 M 390, 399, 
170 P 942, 


537. Repealed—Chapter 72, laws of 1929. 
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CHAPTER 58 
PUBLICATION OF QUESTIONS SUBMITTED TO POPULAR VOTE 


Section 537.1. Publication of amendments to constitution. 
538. Advertisement of questions to be submitted. 


637.1. Publication of amendments to constitution. Whenever a pro- 
posed constitutional amendment or amendments, are submitted to the 
people of the state for popular vote the secretary of state shall cause the 
said proposed amendment or amendments to be published in full once a 
week in one newspaper in each county of the state if such there be, for 
three (3) months previous to the next general election for members to the 
legislative assembly. The cost of publication of said amendment, or 
amendments, shall be a proper charge against the state at the rate, as pro- 
vided for in the statutes for state printing. 

Such publication shall not be had in more than one paper in any one 
county of the state. 

History: En. Sec. 1, Ch. 62, L. 1927. ° 


538. Advertisement of questions to be submitted. Questions to be sub- 
mitted to the people of the county or municipality must be advertised by 
publication in at least one newspaper within the county or municipality, 
once a week for two successive weeks, and one of such publications in 
such newspaper must be upon the last day upon which such newspaper is 
issued before the election. | 

History: En. Sec. 1, Ch. 130, IL. 1919; re-en. Sec. 538, R. GC. M. 1921. 


CHAPTER 59 
QUALIFICATIONS AND PRIVILEGES OF ELECTORS 


Section 539. Elections to be by ballot. 
540. Qualifications of voter. 
541. Privilege from arrest. 
542. Exempt from military duty on election day. 
543. Idiot or insane. 
544. Who are taxpayers. 


539. Elections to be by ballot. All elections by the people shall be by 
ballot. 


’ History: En. Sec. 1180, Pol. C. 1895; re-en. Sec. 461, Rev. C. 1907; re-en. Sec. 539, 
R. C. M. 1921. 


540. Qualifications of voter. Every person of the age of twenty-one 
years or over, possessing the following qualifications, if his name is regis- 
tered as required by law, is entitled to vote at all general and special elec- 
tions and for all officers that now are, or hereafter may be, elective by 
the people, and upon all questions which may be submitted to the vote of 
the people: First, he must be a citizen of the United States; second, he 
must have resided in the state one year and in the county thirty days 
immediately preceding the election at which he offers to vote. No person 
eonvicted of felony has the right to vote unless he has been pardoned. 
Nothing in this section contained shall be construed to deprive any person 
of the right to vote who had such right at the time of the adoption of the 
state constitution. After the expiration of five years from the time of the 
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adoption of the state constitution, no persons except citizens of the United 
States have a right to vote. 


History: En. Sec. 1181, Pol. C. 1895; 
re-en. Sec. 462, Rev. C. 1907; re-en. Sec. 
540, R. C. M. 1921. Cal. Pol. C. Sec. 1083. 


NOTE.—The word ‘‘male’’ appearing 
in the first line of the preceding section 
as enacted in 1895 is omitted from this 
eode to conform to the _ constitutional 


References 


Referred to as section 1181, of the poli- 
tical code of 1895; in State ex rel. Ken- 
nedy v. Martin, 24 M 403, 408, 62 P 588; 
cited or applied as section 462, revised 
codes, in Sommers v. Gould, 53 M 538, 
544, 165 P 599; State ex rel. Henderson 
amendment. v. Dawson Co., 87 M 122, 142, 286 P 125. 

041. Privilege from arrest. Electors must in all cases, except treason, 
felony, or breach of the peace, be privileged from arrest during their 
attendance at elections, and in going to and returning therefrom. 

History: En. Sec. 1183, Pol. C. 1895; re-en. Sec. 464, Rev. C. 1907; re-en. Sec. 541, 
R. C. M. 1921. Cal. Pol. C. Sec. 1069. 

542. Exempt from military duty on election day. No elector is 
required to perform military duty on the days of election, except in 
times of war or public danger. 

History: En. Sec. 1184, Pol. C. 1895; re-en. Sec. 465, Rev. C. 1907; re-en. Sec. 542, 
R. C. M. 1921. Cal. Pol. C. Sec. 1070. 

543. Idiot or insane. 
any election in this state. 


History: En. Sec. 1185, Pol. C. 1895; re-en. Sec. 466, Rev. C. 1907; re-en. Sec. 543, 
R. C. M. 1921. Cal. Pol. C. Sec. 1084. 


No idiot or insane person is entitled to vote at 


044. Who are taxpayers. The payment of a tax upon property by 
any person assessed therefor on a county or city assessment roll next pre- 
ceding the election at which a question is to be submitted to the vote of 
the taxpayers of the state, or to the vote of the taxpayers of such county 
or city, or any subdivision thereof, constitutes such person a taxpayer at 
such election. 


History: En. Sec. 1188, Pol. C. 1895; 
re-en. Sec. 469, Rev. C. 1907; re-en. Sec. 
544, R. C. M. 1921. 


NOTE.—Since the constitutional amend- 
ment granting equal rights of suffrage 


ly repeals section 5278, revised codes, 
1921, providing that only taxpayers as 
defined by this section shall be entitled 
to vote on questions concerning the cre- 
ation or increasing of indebtedness inei- 


to women, section 468 of the revised codes 
of Montana, 1907, has been omitted from 
this codification and the last line of sec- 
tion 544 as enacted has also been omitted. 
Operation and Effect 
Since chapter 47, laws of 1929, implied- 


dent to a city water plant, it also super- 
sedes this section, and a city no longer 
may require payment of taxes as a condi- 
tion to the right of an elector on propo- 
sals to create or increase city indebted- 
ness. Weber v. City of Helena et al., 89 
M 109, 116 et seq. 


CHAPTER, 60 
ELECTION PRECINCTS 


Section ae 


Establishment of election precincts. 


546. Change in boundaries of precinct. 

547. City council to certify ward boundaries. 

548. County surveyor to make map of precincts. 

549. City council to prepare map of wards. 

550. Board to designate place in precinct for holding elections. 
551. Proceedings where place not designated, ete. 

552. 


045. Establishment of election precincts. 
conduct of elections shall be the election precinct. 


O12 


Voting precinct, establishment at Indian agency. 


The territorial unit for the 
The board of county 


Ch. 60 ELECTION PRECINCTS 546-548 


commissioners of each county shall establish a convenient number of elec- 
tion precincts therein having reference to equalizing the number of electors 
in the several precincts as nearly as possible. Precinct boundaries shall 
conform to the wards of incorporated cities of the first, second and third 
class and to the boundaries of school districts of the first class only, pro- 
vided that any ward or school district may be divided into two or more 
precincts and any precinct may be divided into two or more polling places. 
In towns, or municipal corporations other than the cities of the first, sec- 
ond and third class, election precincts may, however, include two or more 
wards, or may comprise the territory included by one or more wards, to- 
gether with contiguous territory lying outside the said incorporated towns. 


History: En. Sec. 2, Ch. 113, L. 1911; References 


amd. Sec. 2, Ch. 74, L. 1913; amd. Sec. Atkinson v. Roosevelt County et al., 71 
2, Ch. 122, L. 1915; re-en. Sec. 545, R. C. yy 165. 181. 227 P 811. 

M. 1921; amd. Sec. 1, Ch. 25, L. 1929. Cal. a x: 

Pol. C. Secs. 1127-1132. 


546. Change in boundaries of precinct. The board of county commis- 
sioners may change the boundaries of precincts and create new or consoli- 
date established precincts, but no precinct shall be changed or created be- 
tween the first day of January and the first day of December in any year 
during which a general election is to be held within the state of Montana. 
All changes, alterations, or modifications in precinct boundaries must be 
certified to the county clerk within three days after the order making 
same shall have been made. All election precincts shall be designated by 
numbers but may also be designated by distinctive names in addition to 
such numbers. 


History: En. Sec. 3, Ch. 113, L. 1911; References 


amd. Sec. 3, Ch. 74, L. 1913; amd. Sec. 3, Atkinson v. Roosevelt County et al., 71 
Ch. 122, L. 1915; re-en. Sec. 546, R. C. M. wi 165, 181, 227 P 811. 
1921. 


547. City council to certify ward boundaries. The city council of all 
incorporated cities and towns within the state of Montana shall certify to 
the county clerk and ex-officio registrar of the county within which such 
city or town is situated, a description of the boundaries of the several 
wards within such city or town, and in like manner shall certify any 
changes or alterations in such boundaries that may from time to time be 
made, within ten days after the same are made. 


History: En. Sec. 4, Ch. 113, L. 1911; References 
amd. Sec. 4, Ch. 74, L. 1913; amd. Sec. 4, Weber v. City of Helena et al., 89 M 
Ch. 122, L. 1915; re-en. Sec. 547, R. C. M. 109, 123, 297 P 455. 
1921. 


548. County surveyor to make map of precincts. The county surveyor 
of each county must, within ten days after the board of county commis- 
sioners shall have established or changed the boundaries of any election 
precincts within such county, deliver to the county clerk of the county a 
map correctly showing the boundaries of all precincts and school districts 
within the county as then existing. 


History: En. Sec. 5, Ch. 113, L. 1911; References 
amd. Sec. 5, Ch. 74, L. 1913; amd. Sec. 5, Atkinson v. Roosevelt County et al., 71 
Ch. 122, L. 1915; re-en. Sec. 548, R. C. M. wy 165, 181, 227 P 811. 
1921. 
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549. City council to prepare map of wards. The city council of any 
incorporated city or town shall, within ten days after the ward lines of 
such city or town shall have been established or changed, deliver or cause 
to be delivered to the county clerk of said county a map correctly showing 
the boundaries of the wards within such city or town as then existing; such 
map shall also show all streets, avenues, and alleys by name, and the re- 
spective wards by numbers, with the ward boundaries clearly defined 
thereon. 


History: En. Sec. 6, Ch. 113, L. 1911; 
amd. Sec. 6, Ch. 74, L. 1913; amd. Sec. 6, 
Ch. 122, L. 1915; re-en. Sec. 549, R. C. M. 
1921. 


References 


Weber v. City of Helena et al., 89 M 
109, 123, 297 P 455. 


550. Board to designate place in precinct for holding elections. The 
board must, at the session at which judges of election are appointed, make 
an order designating the house or place within the precinct where the elec- 
tion must be held. 


History: En. Sec. 1243, Pol. C. 1895; 
re-en. Sec. 497, Rev. C. 1907; re-en. Sec. 
550, R. C. M. 1921. 


References 
Atkinson v. Roosevelt County et al., 71 
M 165, 181, 227 P 811. 


551. Proceedings where place not designated, etc. If the board fails 
to designate the house or place for holding the election, or if it cannot be 
held at the house or place designated, the judges of election, or a majority 
of those acting as such in the precinct must, two days before the election 
and by order, under their hand (copies of which they must at once post in 


three public places in the precinct), designate the house or place. 


History: En. Sec. 1244, Pol. C. 1895; re- 
en. Sec. 498, Rev. C. 1907; re-en. Sec. 551, 
R. C. M. 1921. 


Operation and Effect 


Where a board of county canvassers 
refused to canvass election returns from 
a precinct on the ground that it appeared 
upon the face of the returns that the 
election had not been held at the place 
designated by the board of county com- 
missioners, and on application for writ 
of mandate to compel them to act nothing 
was shown affirmatively by pleadings or 
otherwise that the judges of election at 


the precinct had not pursued the above 
section giving them authority to change 
the place of election upon two days’ no- 
tice if for any reason it cannot be held 
at the place appointed, it will be pre- 
sumed that official duty was regularly 
performed. by them and that they did 
change it, and the writ will issue com- 
manding action. State ex rel. Moore v. 
Parch et al., 65 M 218, 225, 211 P 202. 


References 


Atkinson v. Roosevelt County et al., 71 
M 165, 181, 227 P 811. 


052. Voting precinct, establishment at Indian agency. No officer of 
this state, nor of any county shall establish a voting precinct within or at 
the premises of any Indian agency or trading post. 


History: En. Sec. 52, p. 471, Cod. Stat. 
1871; re-en. Sec. 49, p. 87, L. 1876; re-en. 
Sec. 563, 5th Div. Rev. Stat. 1879; re-en. 
Sec. 1055, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 1245, Pol. C. 1895; re-en. Sec. 499, 
Rev. C. 1907; amd. Sec. 1, Ch. 115, L. 1919; 
re-en. Sec. 552, R. C. M. 1921. 


Operation and Effect 


The townsite of Poplar is not upon an 
Indian reservation, and it is not unlawful 
for the county commissioners to establish 


o14 


a voting precinct at that place. Stephens 
v. Nacey, 49 M 230, 244, 141 P 649. 


Id. A voting precinct cannot be law- 
fully established upon an’ Indian reserva- 
tion. 


References 


Cited or applied in Coleman v. Kerr, 
33 M 198, 202, 83 P 393; Atkinson v. 
Roosevelt County et al., 71 M 165, 181, 
227 P 811, 


Ch. 61 REGISTRATION OF ELECTORS 558, 554 


CHAPTER 61 
REGISTRATION OF ELECTORS 


Section 553. County clerk as county registrar. 
554. Registry book and, card index—affidavit of voter—lost naturalization 
papers. 
555. Who may register. 
556. EHlector infirm or residing at a distance. 
557. Notaries and justices of the peace as deputy registrars. 
558. Hours of registration—registry cards—duty of clerk. 
559. Procedure when applicant not qualified at time of registration. 
560. Transfer of registration within county. 
561. Procedure upon change of residence to another county. 
562. Cancellation of registry for failure to vote—re-registration. 
566. Close of registration—procedure. 
567. Printing and posting lists of registered electors. 
568. Poll-book—combining precinct register in—when not furnished city 
or town. 
569. Registration during period closed for election. 
570. Cancellation of registry cards. 
571. Compensation of county clerks. 
572. Copies of precinct registers. 
573. Challenges and action to be taken thereon. 
574. Residence, rules for determining. 
575. Certificates of naturalization, presentation to registrar. 
576. Voter to sign precinct register books. 
577. Compelling entry of names in great register. 
578. Name of voter must appear in copy of register—identification of voter. 
579. Omission of name from poll-books—remedy. 
580. Authority of deputy county clerk. 
581. ‘*Elector’’ defined. 
582. ‘‘Election’’ defined. 
583. Violation of act, penalty for. 
584. Challenging of elector and administration of oath. 
585. Acts constituting violation of law—penalty. 
586. County commissioners to supply clerk with help. 


553. County clerk as county registrar. The county clerk of each > 
county of the state of Montana is hereby declared to be ex-officio county 
registrar of such county, and shall perform all acts and duties in this act 
provided without extra pay or compensation therefor. He shall have the 
eustody of all registration books, cards, and papers herein provided for, 
and the register hereinafter provided for to be kept by said county clerk 
is hereby declared to be an official record of the office of the county clerk 
of each county. 

History: En. Sec. 1, Ch. 113, L. 1911; References 
amd. Sec. 1, Ch. 74, L. 1913; amd. Sec. 1, Cited or applied in State ex rel. Kehoe 
Ch. 122, L. 1915; re-en. Sec. 553, R. C. M. vy, Stromme, 49 M 25, 139 P 1002; State 
1921. Cal. Pol. C. Secs. 1094-1119. ex rel. Eagye v. Bawden, 51 M 357, 361, 
L524 Pe 61k 

554. Registry book and card index—affidavit of voter—lost naturali- 
zation papers. The official register of electors in each county shall be con- 
tained in a book designated ‘‘register,’? which book shall be so arranged 
in precincts and alphabetical divisions suitable to record the full and com- 
plete information given by each elector, and a card index of which the 
county clerk of such county shall at all times have the custody. The cards 
shall be four by six inches in size, of white calendar stock, and shall be so 
perforated that all cards in any drawer may be fastened in by a rod pass- 
ing through such perforations, which rod shall be kept locked except 
when the clerk shall be making necessary changes in the register. The regis- 
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try book herein provided shall be in such form as shall be designated by the 
secretary of state of the state of Montana. The registry card shall be sub- 
stantially in the following form: 


(Face. ) 

State of Montana, ¢ 
County of secs eee § ne 
Number Date Name Sex 
Where born Age Height Occupation 

Ft.-In 

Naturalized when Where 
Residence Postoffice See. Twp. Rg. 
Length of time in Precinct Ward School Dist. 
State County City 
Date canceled Date registered Disability, if any 
Place where last registered 

State of Montana, l 
County ofa 2a Se eee § at 


bescbdSeecudtdlal cua ltt MU EES SL 2 ee , being duly sworn says: I am 
the elector whose name appears on the face of this card; the several state- 
ments thereon contained affecting my qualifications as an elector are true; 
I am able to mark my ballot (or I am unable to mark my ballot by reason 
of the physical disabilities on this card specified), and I am not registered 
elsewhere within the State of Montana and claim no right to vote else- 
where than in the precinct on this card specified, so help me God. 


By ha Pee So eee 
(Back.) 
Affidavit of Lost Naturalization Papers. 
State of Montana, | | 
COOUTECY 0 arene! alee oeerat tere ee § a 
Bich sted arte Moe! Ds, eg ea See aaa , being duly sworn on oath, 


says: I am the elector named on the face of this card; I am a naturalized 
citizen of the United States; my certificate of naturalization is lost or 
destroyed, or beyond my present reach, and I have no certified copy 
thereof; I came to the United States in the year.................... ; I was admitted 
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porn try Offed Yee iee tk ic alten he =. pb vet Got Vaasa Sit tei it court 


County Clerk and Ex-officio Registrar. 
Byres socket wut Deputy. 


History: En. Sec. 7, Ch. 113, L. 1911; amd. Sec. 7, Ch. 74, L. 1913; amd. Sec. 7, 
Ch. 122, L. 1915; re-en. Sec. 554, R. C. M. 1921. ; 


555. Who may register. Any elector residing within the county may 
register by appearing before the county clerk and ex-officio registrar and 
making correct answers to all questions propounded by the county clerk 
touching the items of information called for by such registry card, and by 
signing and verifying the affidavit or affidavits on the back of such ecard. 

History: En. Sec. 8, Ch. 122, L. 1915; re-en. Sec. 555, R. C. M. 1921. 


506. Klector infirm or residing at a distance. If any elector resides 
more than ten miles distant from the office of the county clerk, he may reg- 
ister before the deputy registrar within the percinct where such elector 
resides. If by reason of physical infirmity the elector is unable to appear 
before the county clerk or any deputy registrar, he may send written notice 
to the county clerk or to the deputy registrar of such disability, with the 
request that his registration be made at his residence. Upon receipt of such 
notice and request it shall be the duty of the county clerk or deputy regis- 
trar, as the case may be, to make the registration of such elector at his 
residence; provided, that no greater sum than twenty-five cents may be 
charged or received by any officer or person for taking the registration 
of the elector herein provided for; and provided further, that no officer or 
person shall be entitled to receive from any county in the state of Montana 
any charge for expenses incurred by reason of the provisions of this section. 


History: En. Sec. 15, Ch. 74, L. 1913; amd. Sec. 9, Ch. 122, L. 1915; re-en. Sec. 556, 
R. C. M. 1921. 


507. Notaries and justices of the peace as deputy registrars. All 
notaries public and justices of the peace are designated as deputy regis- 
trars in the county in which they reside, and may register electors residing 
more than ten miles from the county courthouse in any precinet within the 
county. The county commissioners shall appoint a deputy registrar, other 
than notaries public and justices of the peace, for each precinct in the 
eounty. Such deputy registrar shall be a resident elector in the precinct 
for which he is appointed and shall register electors in that precinct, and 
shall receive as compensation for his services the sum of twenty-five cents 
for each elector registered by him. Each deputy registrar shall forward by 
mail, within two days, all registration cards filled out by him to the county 
elerk and recorder. 

History: En. Sec. 10, Ch. 122, L. 1915; amd. Sec. 1, Ch. 38, L. 1917; re-en. Sec. 557, 
R. C. M. 1921. 
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558. Hours of registration—registry cards—duty of clerk. The office 
of the county clerk shall be open for registration of voters between the — 
hours of nine a. m. and five p. m. on all days except legal holidays. Registry 
cards shall be numbered consecutively in the order of their receipt at the 
office of the county clerk; provided, however, that electors who are reg- 
istered upon the registry books in use in any county prior to the passage 
and approval of this law shall retain upon their registry cards the same 
number as they have severally had upon such books; and provided also 
that such electors need not again appear at the office of the county clerk 
to register, but the county clerk is hereby authorized to fill out from such 
registry books registry cards for all electors entitled to vote at the time 
of the passage and approval of this law, transcribing from such books the 
data called for by such ecards. The ecards so filled out from the registry 
books shall be marked ‘‘transcribed’’ by the county clerk, and shall con- 
stitute part of the official register, and shall entitle the elector represented 
by each such card to vote in the same manner as if the card had been filled 
out, signed and verified by such elector. The county clerk shall classify 
registry cards according to the precincts in which the several electors re- 
side, and shall arrange the cards in each precinct in alphabetical order. 
The cards for each precinct shall be kept in a separate filing case or drawer 
which shall be marked with the number of the precinct. The county clerk 
shall, immediately after filling out the card index or registry cards as herein 
provided, enter upon the official register of the county in the proper pre- 
einct the full information given by said elector. 

History: En. Sec. 11, Ch. 122, L. 1915; re-en. Sec. 558, R. C. M. 1921. 


559. Procedure when applicant not qualified at time of registration. 
If any applicant for registration applies to be registered who has not 
resided within the state of Montana, or the county or city, for the re- 
quired length of time, and who shall be entitled to and is qualified to 
register on or before the day of election, provided he answers the question 
of the county clerk in a satisfactory manner, and it is made to appear to 
the county clerk that he will be entitled to become a qualified elector by 
the date upon which the election is to be held, the county clerk shall ac- 
cept such registration. If any person applies to be registered who is not 
a citizen of the United States, but states that he will be qualified to be 
registered as a citizen of the United States before the date upon which the 
election is to be held, the county clerk shall accept such registration, but 
Shall place opposite the name of such person the words, ‘‘to be challenged 
for want of naturalization papers,’’ and such. person shall not be entitled 
to vote unless he exhibits to the judges of election his final naturalization 
papers. 

History: En. Sec. 12, Ch. 113, L. 1911; amd. Sec. 12, Ch. 74, L. 1913; amd. Sec. 12, 
Ch. 122, L. 1915; re-en. Sec. 559, R. C. M. 1921. 

560. Transfer of registration within county. Every elector, on chang- 
ing his residence from one precinct to another within the same county, may 
cause his registry card to be transferred to the register of the precinct of 
his new residence, by a request in writing to the county clerk of such 
county, in the following form: 
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I, the undersigned, elector, having changed my residence from Precinct 
INO wee. toePréecinet: Nogritar Lie PO ACOUMU yr OL paw aeet cel edt is: kit ical © i a bas 
State of Montana, herewith make application to have my registry card 
transferred to the precinct register of the precinct of my present residence. 
My registration number is ............ 

SUSE RAS GEE Ciies 8 paired tek Help re Ornate: arte 7, Cha Nae Oi. Wai tom We Be is yt 


Whenever it shall be more convenient for any elector residing out- 
side of an incorporated city or town to vote in another precinct in the 
same political township in the county, such elector may cause his registry 
eard to be transferred from the precinct of his residence to such other pre- 
cinct, by filing in the office of the county clerk of such county, at least thirty 
days prior to any election, a request in writing in the following form: 

I, the undersigned elector, herewith make application to have my regis- 
try card transferred from Precinct No. ............ , to the register of Precinct 
Neate, Meili gin Ce COMING WOl esis te ee ee ge ae , state of Montana. 
The reason why it is more convenient for me to vote in said Precinct 


The county clerk shall compare the signature of the elector upon such 
request in either case, with the signature upon the registry ecard of the 
elector as indicated, and may question the elector as to any of the informa- 
tion contained upon such registry card, and if the county clerk is satis- 
fied concerning the identity of the elector and his right to have such trans- 
fer made, he shall endorse upon the registry card of such elector the date 
of the transfer and the precinct to which transferred, and shall file said 
eard in the register of the precinct of the elector’s present residence, or of 
the precinct to which he has requested that his registry card be transferred, 
and the county clerk shall in each case make a transfer of the elector’s 
name, together with all data connected therewith, to the proper precinct in 
the register. 

History: En. Sec. 17, Ch. 113, L. 1911; amd. Sec. 17, Ch. 74, L. 1913; amd. Sec. 13, 
Ch. 122, L. 1915; amd. Sec. 1, Ch. 29, L. 1919; re-en. Sec. 560, R. C. M. 1921. 

561. Procedure upon change of residence to another county. If any 
elector registered as such in any county shall change his residence to an- 
other county in the state of Montana, he shall make and file with the county 
clerk of the latter county the following affidavit in duplicate, to-wit: 

State of Montana, | 3 | 
POD OLE pcan ess eh best if io 
I, the undersigned elector, being duly sworn on oath say: 
I have heretofore registered as an elector in the State of Montana, 


PSNI (Oe Bie © Oe eG se ek a i APE CINGtAUNO Aiea baton then wi a, 
AAG Lo Peet. Ss CEP. gh yates nt I moved my residence to the county of 
Be cee ri Bees in said, State,jand Now, reside, atmkscttetsents-s0ss-in--ees-.. Section 
eed) SL aCe, TOWUSHUDU rn. aha) Aa Anne, Moet awe Lrecinat: No, 
wre, Meaata es SED CRUP MN TOON Ose wee OLN 4 tee ea Bulldings f.i..ugdeai: 
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floor? 1 was bor imi ae eee eee and was naturalized as a citizen 
of the-United- States ines.22 hee ae My height 18 (i224: 1 has reer in. 
I request that I be registered to conform to my present address. 


Subscribed and sworn to before me this -......-.2:..-.-ssseeesee-eeeeeeeeeeeees day of 


Said affidavit may be sworn to before any officer authorized to admin- 
ister oaths within the state of Montana. Upon filing such affidavit in 
duplicate with the county clerk, such elector shall fill out a registry card 
as herein provided for the original registration of voters, and he shall 
thereupon be entitled to all of the rights of an elector in the precinct of 
his present residence, and such registry card shall be filed in the official 
registry of such precinct in the same manner as an original registry card. 

Upon receiving the duplicate affidavits above referred to the county 
elerk shall file one in his own office, and shall within two days thereafter 
transmit the other to the county clerk of the county wherein said elector 
was previously registered. Upon the receipt of such duplicate affidavit 
by the county clerk of such other county, he shall transfer the registry 
eard of the elector named in such affidavit to the canceled file of said 
county. Upon receiving the duplicate affidavit referred to in this section, 
the county clerk shall cancel the name of such elector in the register herein 
provided for, by drawing a line through said entry in red ink and by in- 
dorsing thereon the cause of said cancellation. 

History: En. Sec. 14, Ch. 122, L. 1915; re-en. Sec. 561, R. C. M. 1921. 


562. Cancellation of registry for failure to vote—re-registration. lm- 
mediately after every general election, the county clerk of each county shall 
compare the list of electors who have voted at such election in each precinct, 
as Shown by the official poll-book, with the official register of said precinct, 
and he shall remove from the official register herein provided for the 
registry cards of all electors who have failed to vote at such election, and 
shall mark each of said cards with the word ‘‘canceled,’’ and shall place 
such canceled cards for the entire county in alphabetical order in a separate 
drawer to be known as the ‘‘canceled file’’; but any elector whose ecard is 
thus removed from the official register may re-register in the same manner 
as his original registration was made, and the registration card of any 
elector who thus re-registers shall be filed by the county clerk in the official 
register in the same manner as original registration cards are filed. The 
county clerk shall at the same time cancel, by drawing a red line through 
the entry thereof, the name of all such electors who have failed to vote at 
such election. 

History: En. Sec. 15, Ch. 122, L. 1915; re-en. Sec. 562, R. C. M. 1921. 


563-565. Omitted. 


566. Close of registration—procedure. The county clerk shall close all 
registration for the full period of forty-five days prior to and before any 
election. He shall immediately transmit to the secretary of state a cer- 
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tificate showing the number of voters registered in each precinct in said 
county. The county clerk of each county must cause to be published in a 
newspaper within his county, having a general circulation therein, for thirty 
days before which time when such registration shall be closed for any elec- 
tion, a notice signed by him to the effect that such registration will be 
closed on the day provided by law, and which day shall be specified in such 
notice; and must also state that electors may register for the ensuing elec- 
tion by appearing before the county clerk at his office, or by appearing 
before a deputy registrar or before any notary public or justice of the 
peace in the manner provided by law. The publication of such notice must 
continue for the full period of thirty days. At least thirty days before the 
time when the official register is closed for any election, the county clerk 
shall cause to be posted, in at least five conspicuous places in each voting 
precinct at such election, notice of the time when the official register will 
close for such election. 


History: En. Sec. 18, Ch. 113, L. 1911; 
amd. Sec. 18, Ch. 74, L. 1913; amd. Sec. 
16, Ch. 122, L. 1915; amd. Sec. 1, Ch. 97, 
L. 1919; re-en. Sec. 566, R. C. M. 1921. 

Operation and Hffect 

Under this section a period of not less 
than sixty days must elapse between the 
time an election is called and the time 
it is held. State ex rel. Hagye v. Bawden, 
51 M 357, 361, 152.P 761. 

This section impliedly adopted by chap- 


568, and 571, R. C. M. 1921, incorporated 
therein by reference, relating to the duties 
of the county clerk in connection with 
the registration of electors, control in an 
election on proposals to create or increase 
city indebtedness. Weber vy. City of Hel- 
ena, 89 M 109, 112 et seq., 297 P 455. 


References 


Cited or applied in State ex rel. Cry- 
derman v. Wienrich, 54 M 390, 399, 170 
P 942. 


ter 47, laws of 1929, and sections 567, 


567. Printing and posting lists of registered electors. The county clerk 
shall, at least 15 days preceding any municipal primary nominating election 
in towns and cities, and at least thirty days preceding any other election, 
cause to be printed and posted a list of all electors entitled to be registered 
as shown by the official register of the county, and who are on. the precinct 
registers as entitled to vote in the several precincts of such county, city or 
town, or school district of the first class, provided, that if the city clerk of 
any city or town shall, in writing, certify to the county clerk, not less than 
twenty-five days before the date fixed by law for the holding of any pri- 
mary nominating election, that no petitions for nomination under the direct 
primary election law for any office to be filled at the next ensuing annual 
city election have been filed with such city or town clerk, not less than 
thirty days before the date fixed by law for the holding of the primary nom- 
inating election, then the county clerk shall not cause to be printed or 
posted such list of registered electors for such city or town. Such printed 
list of registered electors shall contain the name of the elector in full, to- 
gether with his residence, giving the number and street, or the name of the 
house, or the section, township and range, as shown by the official register 
eard of the elector, and the registry number. The expense of printing said: 
list shall be paid by said county, city or town, or school district, in which 
the election is to be held. The county clerk shall cause to be posted, not 
less than fifteen days before any municipal, primary nominating election, 
and not less than thirty days before any other election, as in this act: 
provided for, at least five copies of such printed registry list in at least 
five conspicuous places within said precinct, a copy of the list of registered 
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voters herein provided for, and shall retain sufficient number of said 
printed lists of registered voters in his office as may be necessary for the 
convenience of the public. He shall furnish to any qualified elector of 
any county, city or town or school district applying therefor a copy of the 
same, provided, that where the list herein provided for has been printed 
and posted for any primary election, the same may be used for the election 
proper, following a posting in connection therewith, at the time provided 
for in this section, a supplemental list giving the names of electors who 
may have registered after the first list was prepared. 


History: Ap. p. Sec. 24, Ch. 113, L. References 
1911; amd. Sec. 24, Ch. 74, L. 1913; amd. Cited or applied in State ex rel. Cry- 
Sec. 17, Ch. 122, L. 1915; amd. Sec. 2, qerman v. Wienrich, 54 M 390, 399, 170 


Ch. 97, L. 1919; amd. Sec. 1, Ch. 235, L. p 942; Weber v. City of Helena, 89 M 
1921; re-en. Sec. 567, R. C. M. 1921; amd. 109, 112 et seq., 297 P 455; State ex rel. 


Sec. 1, Ch. 61, L. 1933. Fisher v. School Dist. No. 1, 97 M 358, 
365, 34 P 2d 522. 


568. Poll-book—combining precinct registers in—when not furnished 
city or town. During the time intervening between the closing of the 
official register and the day of the ensuing election, the county clerk shall 
prepare for each precinct a book to be known as the ‘‘poll-book’’ which 
shall be for the use of the clerks and judges of election in each such pre- 
einet. Such books shall be arranged for the listing of the names of the 
electors in alphabetical divisions, each division to be composed of ruled 
columns with appropriate headings, under which the information contained 
upon the registry card of each elector shall be transcribed, excepting the 
cath of the elector, and the certified copy of the poll-books so prepared 
shall be delivered to the judges of the election at or prior to the opening 
of the polls in each precinct. Where the precincts in municipal elections, 
or in elections in school districts of the first class, include more than one 
county precinct, the county clerk shall combine into one poll-book the 
names of all electors in the several precinct registers of the precincts of 
which such municipal or school district precinct is composed. The county 
clerk shall omit from the list of names of all certified voters so inserted in 
the poll-book herein provided for, the names and registry of all electors 
which it is the duty of the county clerk to cancel under the provisions of 
section 570, provided that the requirements contained in the provisions of 
said section shall have been brought to the attention of the county clerk 
not less than twenty days preceding the election. If the city clerk of any 
city or town shall, in writing, certify to the county clerk, not less than 
twenty-five days before the date fixed by law for the holding of any 
primary nominating election, that no petitions for nomination under the 
direct primary election law for any office to be filled at the next ensuing 
annual city election have been filed with such city clerk, not less than 
thirty days before the date fixed by law for the holding of the primary 
‘nominating election, then the county clerk shall not prepare for the city 
any poll-book or poll-books for that year. 

History: En. in 20, “Cl, Lic, la. LULA: References 
Oh, 122, Ta. 1945,, ainds Sot, 5.08. .07, Te. {un Cocant ae Peiaanint i au Gane 


1919; re-en. Sec. 568, R. C. M. 1921; amd. 
Sec. 2, Ch. 61, L. 1933. 
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969. Registration during period closed for election. Whenever the 
period during which the official registry is closed preceding any election 
shall cecur during the time within which any elector is entitled to register 
for another election, such elector shall be permitted to register for such 
other election, but the county clerk shall retain his registry card in a 
separate file until the official register is again open for filing of cards, at 
which time all cards in such temporary file shall be placed in their proper 
position in the official register. 

History: Hn. Sec. 19, Ch. 122, L. 1915; re-en. Sec. 569, R. C. M. 1921. 


570. Cancellation of registry cards. The county clerk must cancel any 
registry card in the following cases: . 

1. At the request of the party registered. 

2. When he has personal knowledge of the death or removal from the 
county of the person registered, or when duly authenticated certificate of 
the death of any elector is filed in his office. 

3. When there is presented and filed with the county clerk the sepa- 
rate affidavit of three qualified registered electors residing within the 
precinct, which affidavit shall give the name of such elector, his registry 
number, and his residence, and with affidavit shall show that of the per- 
sonal knowledge of the affiant, that any person registered does not reside 
or has removed from the place designated as the residence of such elector. 

4. When the insanity of the elector is legally established. | 

5. Upon the production of a certified copy of a final judgment of con- 
viction of any elector of felony. 

6. Upon the production of a certified copy of the judgment of any 
court directing the cancellation to be made. 


History: En. Sec. 19, Ch. 113, L. 1911; amd. Sec. 19, Ch. 74, L. 1913; amd. Sec. 20, 
Ch. 122, L. 1915; amd. Sec. 4, Ch. 97, L. 1919; re-en. Sec. 570, R. C. M. 1921. 


d71. Compensation of county clerks. The county clerks shall receive, 
for the use and benefit of the county, from every city or town, or from every 
school district of the first class, (to which the poll books referred to in the 
last section have been furnished), the sum of three ($0.03) cents for each 
and every name entered in such poll books, and in addition he shall receive 
in like manner the amount of the actual expense incurred in printing and 
posting the lists of electors, and in publishing the notices required by this 
law, and any other expense incurred on account of any such municipal or 
school district election. It shall be the duty of the city or town council, 
or board of school trustees, to order a warrant drawn for such sum as may 
be due to the county clerk under the provisions of this section, within 
thirty (30) days after the presentation of the account to them by said county 
clerk, provided, however, that in event of the election of candidates at 
municipal primary elections, as provided for in 5377.1, and no general 
municipal election is required to be held, the county clerk shall prepare 
no poll books for such general municipal election and shall make no charge: 
therefor; provided further, that in elections of school districts of the first. 
class if only as many candidates are nominated as there are vacancies to. 
be filled, the county clerk shall furnish no poll books and make no charge: 
therefor to such school district. 
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It shall be the duty of the city clerk or the clerk of the school district 
to notify the county clerk in such case as above mentioned, where no poll 
books are required, immediately after the facts become known to the city 
council or the board of trustees of the school district, which makes unneces- 
sary the furnishing of such poll books. 

History: En. Sec. 29, Ch. 113, L. 1911; References 
amd. Sec. 29, Ch. 74, L. 1913; amd. Sec. 21, Weber v. City of Helena, 89 M 109, 
Ch. 122, L. 1915; re-en. Sec. 571, R.C. M. 112 et seq., 297 P 455. 
1921; amd. Sec. 1, Ch. 71) L.. 1935. 

572. Copies of precinct registers. The county clerk shall furnish to 
any person or persons who in writing may so request, a copy of the official 
precinct registers of any county, city or school district precinct, and upon 
delivery thereof shall charge and collect for the use and benefit of the 
county the sum of five cents for each and every name entered in such 
official precinct register. 


History: En. Sec. 30, Ch. 113, L. 1911; amd. Sec. 30, Ch. 74, L. 1913; amd. Sec. 22, 
Ch. 122, L. 1915; re-en. Sec. 572, R. C. M. 1921. 


573. Challenges and action to be taken thereon. At any time not 
later than the tenth day prior to any election, a challenge may be filed 
with the county clerk, signed by a qualified elector in writing, and duly 
verified by the affidavit of the elector, that the elector designated therein 
is not entitled to register. Such affidavit shall state the grounds of chal- 
lenge, objection and disqualification. The county clerk shall file the affi- 
davit of challenge in his office as a record thereof. The county ¢lerk 
must deliver a true and correct copy of any and all of such affidavits so 
filed, challenging the right of any elector to vote who has been so reg- 
istered at the same time, and together with the copy of the precinct 
registers and check lists, and other papers required by this act to be 
delivered to the judges of election, as in this act provided, and he must 
write distinctly opposite to the name of any person to whose qualification 
as an elector objections may be thus made, the words, ‘‘to be challenged.’’ 
It shall be the duty of the judges of election, if on election day such per- 
son who has been objected to and challenged applies to vote, to test, under 
oath, his qualifications. Notwithstanding the elector is registered, his 
right to vote may be challenged on the day of election by any qualified 
registered elector, orally stating, to the judges of election, the grounds of 
such objection or challenge to the right of any registered elector to vote. 

It is the duty of the judges of election, when it appears that any 
elector offers to vote and is either challenged by a duly qualified regis- 
tered elector, on election day, or if an affidavit of objection to the right 
of such elector to vote has been filed with the county clerk and the copy 
of the precinct registers furnished to the judges of election have indorsed 
thereon, opposite to the name of such elector, ‘‘to be challenged,’’ to test 
the qualifications of the elector and ask any questions that such judges 
may deem proper, and shall compare the answers of the elector to such 
questions with the entries in the precinct register books, and if it be 
found that said elector is disqualified, or that the answers given by such 
elector to the questions propounded by the judges do not correspond to 
the entry in the precinct registers, or that said elector is disqualified from 
any cause under the law, or if he refuses to take an oath as to his qualifi-. 
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cations, he shall not be permitted to vote. The judges of election, in their 
discretion, may require such elector to produce before them one or more 
freeholders of the county, as they may deem necessary, and have them 
examined under oath as to the qualifications of the elector. 


History: En. Sec. 20, Ch. 113, L. 1911; References 


amd. Sec. 20, Ch. 74, L. 1913; amd. Sec. 23, Weber v. City of Helena, 89 M 109, 125, 
Ch. 122, L. 1915; re-en. Sec. 573, R. C. M. 997 P 455. 
1921. 


574. Residence, rules for determining. For the purpose of registration 
or voting, the place of residence of any person must be governed by the 
following rules as far as they are applicable: 

1. That place must be considered and held to be the residence of a 
person in which his habitation is fixed, and to which, whenever he is absent, 
he has the intention of returning. 

2. A person must not be held to have gained or lost a residence by 
reason of his presence or absence while employed in the service of the 
United States, or of this state, nor while a student at any institution of 
learning, nor while kept at any almshouse or other asylum at the public 
expense, nor while confined in any public prison, nor while residing on any 
military reservation. 

3. No soldier, seaman, or marine in the army or navy of the United 
States shall be deemed a resident of this state in consequence of being sta- 
tioned at any military or naval place within the same. No person shall be 
deemed to have acquired a residence in the state of Montana by reason of 
being employed or stationed at any United States Civilian Conservation 
Corps Camp within the state of Montana or at any transient camp main- 
tained for relief purposes by the government of the United States within 
the state of Montana. 

4, A person must not be considered to have lost his residence who 
leaves his home to go into another state, or other district of this state, for 
temporary purposes merely with the intention of returning, provided he 
has not exercised the right of the election franchise in said state or district. 

5. A person must not be considered to have gained a residence in any 
county into which he comes for temporary purposes merely without the 
intention of making such county his home. 

6. If a person removes to another state with the intention of making 
it his residence, he loses his residence in this state. 

7. Ifa person removes to another state with the intention of remaining 
there for an indefinite time, and as a place of present residence, he loses 
his residence in this state, notwithstanding he entertains an intention of 
returning at some future period. 

8. The place where a man’s family resides is presumed his place of 
residence, but any man who takes up or continues his abode with the inten- 
tion of remaining, or a place other than where his family resides, must be 
regarded as a resident of the place where he so abides. 

9. A change of residence can only be made by the act of removal 
joined with the intent to remain in another place. There can only be one 
residence. A residence cannot be lost until another is gained. 

10. The term of residence must be computed by including the day of 
election. 
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History: En. Sec. 21, Ch. 113, L. 1911; 
amd. Sec. 21, Ch. 74, L. 1913; amd. Sec. 
24, Ch. 122, L. 1915; amd. Sec. 1, Ch. 58, 
L. 1919; re-en. Sec. 574, R. C. M. 1921; 
amd. Sec. 1, Ch. 25, L. 1935. Cal. Pol. C. 
Sec. 1239. 


Operation and Effect 

Subdivision 8 of this section is in real: 
ity a rule of evidence. Carwile v. Jones, 
38 M 590, 602, 101 P 153. 

The residence of a voter is to be deter- 
mined from his acts and intent; but this 
fact, like any other fact involved in a 
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lished by circumstantial evidence, and 
any declarations of the voter touching the 
subject, if a part of the res gestae, or any 
declarations in disparagement of his right 
to vote, if made at or before the election, 
may be received in evidence. Sommers 
v. Gould, 53 M 538, 544, 165 P 599. 


References 

Cited or applied as sections 21, chapter 
113, laws of 1911, before amendment, in 
Stephens v. Nacey, 49 M 230, 237, 141 P 
649; State ex rel. Johnson v. Kassing, 74 
M 25, 30, 238 P 582. 


civil action or proceeding, may be estab- 


575. Certificates of naturalization, presentation to registrar. When a 
naturalized citizen applies for registration his certificate of naturalization, 
or a certified copy thereof, must be produced and stamped, or written in 
ink by the registry agent, with such registry agent’s name and the year 
and day and county where presented; but if it satisfactorily appears to 
the registry agent, by the affidavit of the applicant (and the affidavit of 
one or more credible electors as to the credibility of such applicant when 
deemed necessary), that his certificate of naturalization, or a certified 
copy thereof, is lost or destroyed, or beyond the reach of the applicant 
for the time being, said registry agent must register the name of said 
applicant, unless he is by law otherwise disqualified; but in case of fail- 
ure to produce the certificate of naturalization, or a certified copy thereof, 
the registry agent must propound the following questions: 

1. In what year did you come to the United States? 

2. In what state or territory, county, court, and year were you finally 
admitted to citizenship? 

3. Where did you last see your certificate of naturalization, or a certi- 
fied copy thereof? 


History: En. Sec. 22, Ch. 113, L. 1911; amd. Sec. 22, Ch. 74, L. 1913; amd. Sec. 25, 
Ch. 122, L. 1915; re-en. Sec. 575, R. C. M. 1921. 


576. Voter to sign precinct register books. The judges of election in 
each precinct, at every general or special election, shall, in the precinct 
register book, which shall be certified to them by the county clerk, mark 
a cross (X) upon the line opposite to the name of the elector, before any 
elector is permitted to vote the judges of election shall require the elector 
to sign his name upon one of the precinct register books, designated by 
the county clerk for that purpose, and in a column reserved in the said 
precinct books for the signature of electors. If the elector is not able to 
sign his name he shall be required by the judges to produce two free- 
holders who shall make an affidavit before the judges of election, or one 
of them, in substantially the following form: 

State of Montana, l 
COMNCV ROT, seis Rite ues reek lo 


We, the undersigned witnesses, do swear that our names and signa- 
tures are genuine, and that we are each personally acquainted with 
4 pd Joe eee , (the name of the elector) and that we know that 
Hhepis-esidiine ve tip cso ee a es ae es , and that we believe that he is 
entitled to vote at this election, and that we are each freeholders in the 
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county, which affidavit shall be filed by the judges, and returned by them 
to the county clerk, with the return of the election; one of the judges 
shall thereupon write the elector’s name, and note the fact of his inability 
to sign, and the names of the two freeholders who made the affidavit 
herein provided for. If the elector fails or refuses to sign his name and 
if unable to write fails to procure two freeholders who will take the oath 
herein provided, he shall not be allowed to vote. Immediately after the 
election and canvass of the returns, the judges of election shall deliver to 
the county clerk the copy of said official precinct register sealed, with the 
election returns and poll-book, which have been used at said election. 


History: En. Sec. 26, Ch. 113, L. 1911; 
amd. Sec. 26, Ch. 74, L. 1913; amd. Sec. 26, 
Ch. 122, L. 1915; re-en. Sec. 576, R. C. M. 
1921. 


Operation and Effect 
Held, that failure of the election judges 


577. Compelling entry of names in great register. 


of a precinct to require the electors to 
sign the registry books before voting at 
a primary election, was the fault of the 
judges and not of the electors, and that 
therefore their votes were legal and 
properly counted. Thompson v. Chapin, 
64 M 376, 383 et seq., 209 P 1060. 


In any action or 


proceeding instituted in a district court to compel the county clerk to 
make and enter the name of any elector in the precinct register, as many 
persons may be joined as plaintiffs for cause of action and as many per- 
sons as there are causes of action against may be joined as defendants. 


History: En. Sec. 32, Ch. 113, L. 1911; re-en. Sec. 32, Ch. 74, L. 1913; re-en. Sec. 
27, Ch. 122, L. 1915; re-en. Sec. 577, R. C. M.'1921. 


078. Name of voter must appear in copy of register—identification of 
voter. No person shall be entitled to vote at any election mentioned in 
this act unless his name shall, on the day of election, except at school 
election in school districts of the second and third class, appear in the 
copy of the official precinct register furnished by the county clerk to the 
judges of election, and the fact that his name so appears in the copy of 
the precinct register shall be prima facie evidence of his right to vote; 
provided, that when the judges shall have good reason to believe, or when 
they shall be informed by a qualified elector that the person offering to 
vote is not the person who was so registered in that name, the vote of 
such person shall not be received until he shall have proved his identity 
as the person who was registered in that name by the oath of two 
reputable freeholders within the precinct in which such elector is 
registered. 


History: En. Sec. 35, Ch. 113, L. 1911; amd. Sec. 35, Ch. 74, L. 1913; amd. Sec. 28, 
Ch. 122, L. 1915; re-en. Sec. 578, R. C. M. 1921. 


579. Omission of name from poll-books—remedy. Any elector whose 
name is erroneously omitted from any precinct poll-book may apply for 
and secure from the county clerk a certificate of such error, and stating 
the precinct in which such elector is entitled to vote, and upon the pre- 
sentation of such certificate to the judges of election in such precinct, the 
said elector shall be entitled to vote in the same manner as if his name 
had appeared upon the precinct poll-book. Such certificate shall be 
marked ‘‘voted’’ by the judges, and shall be returned by them with the 
poll-book. 

History: En. Sec. 29, Ch. 122, L. 1915; re-en. Sec. 579, R. C. M. 1921. 
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580. Authority of deputy county clerk.. Wherever in this act the word 
‘‘eounty clerk’’ appears, it shall be construed as extending and giving 
authority to any regularly appointed deputy county clerk. 

History: En. Sec. 36, Ch. 113, L. 1911; re-en. Sec. 36, Ch. 74, L. 1913; re-en. Sec. 
380, Ch. 122, L. 1915; re-en. Sec. 580, R. C. M. 1921. 

581. ‘‘Elector’’ defined. The word ‘“‘elector’’ as used in this law, 
whether used with or without the masculine pronoun, shall apply equally 
to male and female electors. 

History: En. Sec. 31, Ch. 122, L. 1915; re-en. Sec. 581, R. C. M. 1921. 


582. ‘‘Election’’ defined. The word “‘election,’’ as used in this law 
where not otherwise qualified, shall be taken to apply to general, special, 
primary nominating, and municipal elections, and to elections in school 
districts of the first class. | 

History: En. Sec. 32, Ch. 122, L. 1915; derman v. Wienrich, 54 M 390, 399, 170 


re-en. Sec. 582, BR. C. M. 1921. P 942; Thompson v. Chapin, 64 M 376, 384, 
209 P 1060; Weber v. City of Helena 
References et al., 89 M 109, 117, 297 P 455. 


Cited or applied in State ex rel. Cry- 


583. Violation of act, penalty for. Any person or persons, or any officer 
of any county, city or town, or school district, who, under the provisions 
of this act, are required to perform any duty, who shall wilfully or know- 
ingly fail, refuse, or neglect to perform such duty, or to comply with the 
provisions of this act, shall, upon conviction, be fined in the sum of not 
less than three hundred dollars, nor more than one thousand dollars, or 
by imprisonment in the county jail for a period of not less than three 
months and no more than one year. Upon the conviction of any officer of 
the violation of the provisions of this act, the judge of the district court 
hearing such proceeding shall, at the time of rendering judgment of con- 
viction, include in such order of conviction an order of the court that 
such officer be removed from office. 

History: Hn. Sec. 37, Ch. 113, L. 1911; re-en. Sec. 37, Ch. 74, L. 19138; re-en. Sec. 
33, Ch. 122, L. 1915; re-en. Sec. 583, R. C. M. 1921. © 

584. Challenging of elector and administration of oath. If any person 
offering to vote at any primary election be challenged by a judge or any 
qualified elector at said election, as to his right to vote thereat, an oath 
shall be administered to him by one of the judges that he will truly 
answer all questions touching his right to vote at such election, and if it 
appear that he is not a qualified voter under the provisions of this act, 
his vote shall be rejected; and if any person whose vote shall be so 
rejected shall offer to vote at the same election, at any other polling place, 
he shall be deemed guilty of a misdemeanor. 


History: En. Sec. 38, Ch. 113, L. 1911; re-en. Sec. 38, Ch. 74, L: 1913; re-en. Sec. 
34, Ch. 122, L. 1915; re-en. Sec. 584, R. C. M. 1921. 


_ 585. Acts constituting violation of law—penalty. Any person who 
shall make false answers, either for himself or another, or shall violate 
or attempt to violate any of the provisions of this act, or knowingly 
encourage another to violate the same, or any public officer or officers, 
or other persons upon whom any duty is imposed by this act, or any of 
its provisions, who shall wilfully neglect such duty, or shall wilfully per- 
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form it in such way as to hinder the objects and purposes of this act, 
shall, excepting where some penalty is provided by the terms of this act, 
be deemed guilty of a felony, and upon conviction thereof shall be pun- 
ished by imprisonment in the state prison for a period of not less than 
one year or more than fourteen years, and if such person be a public 
officer, shall also forfeit his office. 


History: En. Sec. 39, Ch. 113, L. 1911; re-en. Sec. 39, Ch. 74, L. 1913; re-en. Sec. 
35, Ch. 122, L. 1915; re-en. Sec. 585, R. C. M. 1921. 


586. County commissioners to supply clerk with help. It shall be the 
duty of the board of county commissioners of each county to provide the 
county clerk thereof with sufficient help to enable him to properly per- 
form the duties imposed upon him by this act, and the cost of the sta- 
tionery, printing, publishing, and posting to be furnished or procured by 
the county clerk by the provisions of this law shall be a proper charge 
upon the county. 


History: En. Sec. 40, Ch. 74, L. 1913; amd. Sec. 36, Ch. 122, L. 1915; re-en. Sec. 586, 
R. C. M. 1921. 


CHAPTER 62 
JUDGES AND CLERKS OF ELECTION 


Section 587. Judges of election, how appointed. 
588. Number of judges to be appointed. 
589. Number appointed in new precincts. 
590. Not more than a majority to be from any one political party. 
591. Compensation of election officers. 
592. Clerk to give notice to judges of appointment—electors to elect judges: 
in case of vacancy. 
593. Judges to choose clerks and to serve until others appointed. 
594. Clerks to mail to judges notices of election—form of notice. 
595. Notices to be posted by the judges. 
596. Oath of judges and clerk. 
597. Judges and clerks may administer oaths. 


587. Judges of election—how appointed. The board of county commis- 
sioners of the several counties at the regular session next preceding a gen- 
eral election, must appoint five judges of election for each precinct in 
which the voters therein, by the last registration, were two hundred or 
more and three judges of election for each precinct in which such registra- 
tion was less than two hundred. 


History: En. Sec. 1260, Pol. C. 1895; re-en. Sec. 500, Rev. C. 1907; re-en. Sec. 587,. 
R. C. M. 1921; amd. Sec. 1, Ch. 43, L. 1923. 


588. Number of judges to be appointed. The board of county commis- 
sioners, notwithstanding the registration, may appoint five judges of each 
precinct in which upon information obtained by them they have reason 
to believe contains two hundred voters or more and three judges of election 
in precinets which upon information obtained by them, they have reason 
to believe was less than two hundred. 


History: En. Sec. 1261, Pol. C. 1895; re-en. Sec. 501, Rev. C. 1907; re-en. Sec. 588,. 
R. C. M. 1921; amd. Sec. 2, Ch. 43, L. 1923. 


589. Number appointed in new precincts. In any new precinct estab- 
lished, the board of county commissioners must, in ike manner, appoint: 
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five or three judges of election, according to the estimated number of 
voters therein, as required by the two next preceding sections. 3 

History: En. Sec. 1262, Pol. C. 1895; re-en. Sec. 502, Rev. C. 1907; re-en. Sec. 589, 
R. C. M. 1921. 

590. Not more than a majority to be from any one political party. 
In making the appointment of judges of election, not more than a major- 
ity of such judges must be appointed from any one political party for 
each precinct. 

History: En. Sec. 1263, Pol. C. 1895; re-en. Sec. 503, Rev. C. 1907; re-en. Sec. 590, 
R. C. M. 1921. Cal. Pol. C. Sec. 1143. 

591. Compensation of election officers. The compensation of members 
of boards of election, including judges and clerks, is hereby fixed at forty 
cents per hour for the time actually on duty, and must be audited by the 
board of county commissioners and paid out of the county treasury. 

History: En. Sec. 1173, Pol. C. 1895; re-en. Sec. 459, Rev. C. 1907; amd. Sec. 1, 
Ch. 101, L. 1917; re-en. Sec. 591, R. C. M. 1921. Cal. Pol. C. Sec. 1072. 

592. Clerk to give notice to judges of appointment—electors to elect 
judges in case of vacancy. The clerk of the board must make out and 
forward by mail, immediately after the appointment of the judges, a 
notice thereof in writing, directed to each of them. In ease there is no 
postoffice in any one or more of the precincts in any county, the clerk 
must forward notices of such appointment by registered mail to the post- 
office nearest such precinct, directed to the judges aforesaid. If, in any 
of the precincts, any of the judges refuse or neglect to serve, the electors 
of such precinct may elect a judge or judges to fill vacancies on the morn- 
ing of the election, to serve at such election. 

History: En. Sec. 1264, Pol. C. 1895; re-en. Sec. 504, Rev. C. 1907; re-en. Sec. 592, 
R. C. M. 1921. . 

593. Judges to choose clerks and to serve until others appointed. The 
judges must elect two persons having the same qualifications as themselves 
to act as clerks of the election. The judges continue judges of all elections 
to be held in their respective precincts until other judges are appointed; 
and the clerks of election continue to act as such during the pleasure of 
the judges of election, and the board of county commissioners must from 
time to time fill vacancies which may occur in the offices of judges of 
election in any precinct within their respective counties. 


History: En. Sec. 6, p. 461, Cod. Stat. 1871; re-en. Sec. 6, p. 71, L. 1876; re-en. 
Sec. 520, 5th Div. Rev. Stat. 1879; re-en. Sec. 1012, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 1265, Pol. C. 1895; re-en. Sec. 505, Rev. C. 1907; re-en. Sec. 593, R. C. M. 1921. 


594, Clerks to mail to judges notices of election—form of notice. The 
clerks of the several boards of county commissioners must, at least thirty 
days before any general election, make and forward by mail to such 
judge or judges as are designated by the county commissioners, three 
written notices for each precinct, said notices to be substantially as follows: 

Notice is hereby given that on the first Tuesday after the first Mon- 
day of November, 19........ scat’ tre WOUSe lees , In the county of 


(naming the offices to be filled, including electors of president and vice- 
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president, a representative in Congress, state, county and township officers) , 
and for the determination of the following questions (naming them), the 
polls of which election will be open at eight o’clock in the morning and 
continuing open until six o’clock in the afternoon of the same day. 
Dated this ........ days obit Ae en PAM MEO 21.5, 
Signed A. B., clerk of the board of county commissioners. 


History: Ap. p. Sec. 7, p. 461, Cod. Stat. 1871; re-en. Sec. 7, p. 71, L. 1876; re-en.. 
Sec. 521, 5th Div. Rev. Stat. 1879; re-en. Sec. 1013, 5th Div. Comp. Stat. 1887; amd. Sec.. 
1266, Pol. C. 1895; re-en. Sec. 506, Rev. C. 1907; re-en. Sec. 594, R. C. M. 1921. 


595. Notices to be posted by the judges. The judges to whom such 
notice is directed, as provided in the next preceding section, must cause 
to be put up in three of the most public places in each precinct the notices. 
of election in such precinct, at least ten days previous to the time of 
holding any general election, which notices must be posted as follows:. 
One at the house where the election is authorized to be held, and the 
others at the two most public and suitable places in the precinct. 


History: Ap. p. Sec. 8, p. 72, L. 1876; re-en. Sec. 522, 5th Div. Rev. Stat. 1879;: 
re-en. Sec. 1014, 5th Div. Comp. Stat. 1887; amd. Sec. 1267, Pol. C. 1895; re-en. Sec. 507,. 
Rev. C. 1907; re-en. Sec. 595, R. C. M. 1921. 


596. Oath of judges and clerk. Previous to votes being taken, the: 
judges and clerks of election must take and subscribe the official oath. 
prescribed by the constitution. It is lawful for the judges of election,. 
and they are hereby empowered, to administer the oath to each other,. 
and to the clerks of the election. 


History: En. Sec. 1268, Pol. C. 1895; re-en. Sec. 508, Rev. C. 1907; re-en. Sec. 596,. 
R. C. M. 1921. Cal. Pol. C. Sec. 1148. 


597. Judges and clerks may administer oaths. Any member of the- 
board, or either clerk thereof, may administer and certify oaths required 
to be administered during the progress of an election. 


History: En. Sec. 1269, Pol. C. 1895; re-en. Sec. 509, Rev. C. 1907; re-en. Sec. 597,. 
R. C. M. 1921. ; 


CHAPTER 68 


ELECTION SUPPLIES 


Section 598. County commissioners to furnish poll-books. 
599. Clerk to forward poll-books to judges. 
600. Form of poll-book. 
601. Want of form not to vitiate. 
602. County commissioners to have blanks prepared. 
603. Clerk to deliver ballots and stamps to judges of election—stamp. 
604. Ballot-boxes. 
605. Size of the opening of the ballot-box. 
606. Ballot-box to be exhibited. 
607. County clerk to have printed instructions to the electors. 
608. Forms for transmission of election returns. 
609. Copying total vote cast for each candidate. 
610. Posting and mailing blanks. 
611. Penalty for failure to comply with law. 


598. County commissioners to furnish poll-books. The board of county 
commissioners of each county must furnish for the several election pre-. 
einects in each county poll-books after the forms hereinafter prescribed. 

History: En. Sec. 1300, Pol. C. 1895; re-en. Sec. 517, Rev. C. 1907; re-en. Sec. 598,. 
R. C. M. 1921. 


531 


599-601 POLITICAL CODE Ch. 63 


599. Clerk to forward poll-books to judges. The clerk of the board 
must forward by mail, as a registered package, to one of the judges of 
election so appointed, in each precinct, at least ten days prior to any gen- 
eral election and five days prior to any special election, two of such blank 
poll-books for the use of the judges of such precinct. 

History: En. Sec. 1301, Pol. C. 1895; re-en. Sec. 518, Rev. C. 1907; re-en. Sec. 599, 
R. C. M. 1921. 

600. Form of poll-book. The following is the form of poll-books to be 
kept in duplicate by the judges and clerks of election: 


Poll-Book of Precinct No. ........ 
Number and names of electors voting. 
No. Name. No. Name. No. Name. 


Total number of votes cast at precinct No. -....... 


We, the undersigned, judges and clerks of an election held at precinct 
Nossa sll PUG COUN Y 300 6. ee eae , In the state of Montana, 
One the. ee aes Cay! Git 2h tse eee eee , 19......, having first been severally 
sworn according to law, hereby certify that the foregoing is a true state- 
ment of the number and names of the persons voting at said precinct at 
said election, and that the following named persons received the number 
of votes annexed to their respective names for the following described 
offices to-wit: 


Governor. Members of Legislative Assembly. 


Be russ tamer Votes Senate. House of Representatives 
18 Aa We ead Votes") Sil areas ee Votes. iis banal et 1 Votes 


Certified and signed by us. 


Jushdl-ayebios .wcicome lates 28 Judges. 


History: En. Sec. 1302, Pol. C. 1895; References 
re-en. Sec. 519, Rev. C. 1907; re-en. Sec. Cited or applied in Stephens v. Nacey, 
600, R. C. M. 1921. Cal. Pol. C. Sec. 1174. 47 M 479, 485, 133 P 361. 


601. Want of form not to vitate. No poll-book or certificate returned 
from any election precinct must be set aside or rejected for want of form, 
nor on aceount of its not being strictly in accordance with the directions 
of this chapter, if it can be satisfactorily understood. 


History: En. Sec. 1303, Pol. C. 1895; References 
re-en. Sec. 520, Rev. C. 1907; re-en. Sec. Cited or applied in Stephens v. Nacey, 
601, R. C. M. 1921. Cal. Pol. C. Sec. 1175. 47 M 479, 485, 133 P 361. 
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602. County commissioners to have blanks prepared. The necessary 
printed blanks for poll-lists, tally lists, lists of electors, tickets, and 
returns, together with envelopes in which to inclose the returns, must be 
furnished by the boards of county commissioners to the officers of each 
election precinct at the expense of the county. ° 

History: En. Sec. 1174, Pol. C. 1895; re-en. Sec. 460, Rev. C. 1907; re-en. Sec. 602, 
R. C. M. 1921. 

603. Clerk to deliver ballots and stamps to judges of election—stamp, 
what to contain. Before the opening of the polls, the county clerk, or 
the city clerk in the case of municipal elections, must deliver to the 
judges of election of each election precinct which is within the county 
(or within the municipality in case of municipal election) and in which 
the election is to be held, at the polling place of the precinct, the proper 
number of election ballots as provided for in section 687 of this code. He 
must also deliver to said judges a rubber or other stamp, with ink pad, 
for the purpose of stamping or designating the official ballots as herein- 
after provided. Said stamp must contain the words ‘‘Official Ballot,’’ 
the name or number of the election precinct, the name of the county, the 
date of the election, the name and official designation of the clerk who 
furnishes the ballots. The judge of election to whom the stamps and 
ballots are given pursuant to this section must be the same person who 
may be designated by the commissioners to post the notices required by 
section 594 of this code. But in ease it be impracticable to deliver such 
stamps and ballots to such judge then they may be delivered to some 
other one of the judges of election. 


History: Ap. p. Sec. 20, p. 140, L. 1889; References 
amd. Sec. 1356, Pol. C. 1895; re-en. Sec. Cited in connection with related sec- 
547, Rev. C. 1907; re-en. Sec. 603, R.C. M. tions in Harrington v. Crichton, 53 M 388, 
1921. 391, 164 P 537; State ex rel. Brooks v. 


Farnsham, 19 M 273, 286, 48 P 1. 


604, Ballot-boxes. There shall be provided at the expense of the 
county, for each polling precinct, a substantial ballot-box or canvas pouch 
with a secure lock and key for the ballots and detached stubs as herein- 
after provided for. There shall be one opening, and no more in such box 
or canvas pouch, of sufficient size to admit a single folded ballot. The 
adoption of the canvas pouch to be used instead of the ballot-box, in 
any precinct, shall be optional with the commissioners of each county, 
but in such precincts where pouches are so adopted, the pouches shall 
be returned to the county clerk together with the other election returns, 
as by law provided. 

History: Ap. p. Sec. 1270, Pol. C. 1895; amd. Sec. 1, Ch. 88, L. 1907; Sec. 510, 
Rev. C. 1907; re-en. Sec. 604, R. C. M. 1921. 

605. Size of the opening of the ballot-box. There must be an opening 
in the lid of such box of no larger size than shall be sufficient to admit 
a single folded ballot. 


History: Ein. Sec. 18, p. 463, Cod. Stat. 1871; re-en. Sec. 17, p. 74, L. 1876; re-en. 
Sec. 531, 5th Div. Rev. Stat. 1879; re-en. Sec. 1023, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 1271, Pol. C. 1895; re-en. Sec. 511, Rev. C. 1907; re-en. Sec. 605, R. C. M. 1921. 


606. Ballot-box to be exhibited. Before receiving any ballots, the 
judges must, in the presence of any persons assembled at the polling 


O39 


POLITICAL CODE Ch. 63: 


607-609 


place, open and exhibit the ballot-box and remove any contents therefrom, 
and then close and lock the same, delivering the key to one of their mem- 
bers, and thereafter the ballot-box must not be removed from the polling 
place or presence of the bystanders until all the ballots are counted, nor 
must it be opened until after the polls are finally closed. 

‘History: Ap. p. Sec. 18, p. 463, Cod. amd. Sec. 1272, Pol. C. 1895; re-en. Sec. 
Stat. 1871; re-en. Sec. 17, p. 74, L. 1876; 512, Rev. C. 1907; re-en. Sec. 606, R. C. M. 
re-en. Sec. 531, 5th Div. Rev. Stat. 1879; 1921. Cal. Pol. C. Sec. 1162. 
re-en. Sec. 1023, 5th Div. Comp. Stat. 1887; 

607. County clerk to have printed instructions to the electors. ‘The 
county clerk of each county must cause to be printed in large type on 
eards, in the English language, instructions for the guidance of electors 
in preparing their ballots. He must furnish six cards to the judges of 
election in each election precinct, and one additional card for each fifty 
registered electors, or fractional part thereof, in the precinct, at the same 
time and in the same manner as the printed ballots. The judges of elec- 
tion must post not less than one of such cards in each place or compart- 
ment provided for the preparation of ballots, and-not less than three of 
such cards elsewhere in and about polling places upon the day of elec- 
tion. Said cards must be printed in large, clear type, and must contain. 
full instructions to the voters as to what should be done, viz.: 

1. To obtain ballots for voting. 

2. To prepare the ballots for deposit in the ballot-boxes. 

3. To obtain a new ballot in the place of one spoiled by accident or 
mistake. Said card must also contain a copy of sections 10753, 10757, 
10758, 10759, 10760, 10761 of the penal code. There must also he posted 
in each of the compartments, or booths, one of the official tickets, as pro- 
vided in section 677 to 686, without the official stamp, and not less than 
three such tickets posted elsewhere in.and about the polling places upon 
the day of election. 

History: En. Sec. 1273, Pol. C. 1895; re-en. Sec. 513, Rev. C. 1907; re-en. Sec. 607, 
R. C. M. 1921. Cal. Pol. C. Sec. 1207. 

608. Forms for transmission of election returns. In sending out elec- 
tion supplies to each precinct for each general election, it shall be the 
duty of the county clerk in each county to send with such supplies not 
less than six printed forms, with a return envelope, for the use of judges 
of election in transmitting election returns for public information. Said 
printed forms shall be in ballot form on tinted paper, and the name of 
each candidate and each proposition voted on shall be printed on said 
blank. Brief instructions for the use of said blank, as contained in this 
act, shall also be printed on said blank. 


History: En. Sec. 1, Ch. 12, L. 1915; to be posted at the polling place and one 
re-en. Sec. 608, R. C. M. 1921. to be transmitted to the county clerk, 
Onsration sand “irrect is to facilitate the publication of the re- 


sults; they are not a part of the election 
The sole purpose of the tinted sheets returns and are not required to be trans- 


mitted to the clerk in sealed packages. 
Dubie v. Batani, 97 M 468, 478, 37 P 2d 
662. 


provided for by sections 608-611, on which 
judges of election must summarize the re- 
sult of the vote and cause a copy thereof 


609. Copying total vote cast for each candidate. 


As soon as all of 


the ballots have been counted in any precinct, it shall be the duty of 
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the election judges to correctly copy the total vote cast for each candi- 

date and the total vote cast for and against each proposition on the 

blanks furnished by the county clerk, as provided in the preceding section. 
History: En. Sec. 2, Ch. 12, L. 1915; re-en. Sec. 609, R. C. M. 1921. 


References 
Dubie v. Batani, 97 M 468, 478, 37 P 2d 662. 


610. Posting and mailing blanks. One of said blanks, properly filled 
out, shall be posted forthwith at the polling place; and one copy, cor- 
rectly filled out, shall be sent by mail or by messenger, when the same 
can be done without expense, to the county clerk. Said copy may be sent 
by the same messenger carrying the official election returns, but the same 
shall not be inclosed or sealed with the other returns. 

History: En. Sec. 3, Ch. 12, L. 1915; re-en. Sec. 610, R. C. M. 1921. 


References 
Dubie v. Batani, 97 M 468, 478, 37 P 2d 662. 


611. Penalty for failure to comply with law. Any judge of election, 
or other officer, who shall fail or refuse to comply with the provisions of 
this act, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not exceeding fifty dollars. 

History: En. Sec. 4, Ch. 12, L. 1915; re-en. Sec. 611, R. C. M. 1921. 


References 
Dubie v. Batani, 97 M 468, 478, 37 P 2d 662. 


CHAPTER 64 


NOMINATION OF CANDIDATES FOR SPECIAL ELECTIONS BY 
CONVENTION OR PRIMARY MEETING OR BY ELECTORS 


Section 612. Convention or primary meeting defined. 
' 618. Certificates of nomination, what to contain. 
614. Certificate, where filed. 
615. Certificates of nomination otherwise made. 
616. Certificate not to contain certain things—one person not to be nomi- 
nated for more than one office. 
617. Certificates to be preserved one year. 


618. When certificate to be filed. 
618.1. Nominees to pay prescribed filing fees. 


619. Secretary of state to certify to county clerk names of persons nominated. 
620. Declination of nomination—municipal elections. 

621. Vacancies may be filled by further certificates. 

622. Errors, how corrected. 

623. Qualification of voter at primary election. 


624. Who entitled to vote. 
625. Judges. 


626. Clérk. 

627. Challenges—oath—penalty. 

628. Fraudulent voting or counting. 
629. Unlawful interference. 


630. Penalties. 


612. Convention or primary meeting defined. Any convention or pri- 
mary meeting held for the purpose of making nominations to public office, 
or the number of electors required in this chapter, may nominate candi- 
dates for public office to be filled by election in the state. A convention 
or primary meeting within the meaning of this chapter is an organized 
assemblage of electors or delegates representing a political party or 
principle. 
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612 


History En. Sec. 2, p. 135, L. 1889; 
amd. Sec. 1310, Pol. C. 1895; re-en. Sec. 
521, Rev. C. 1907; re-en. Sec. 612, R. C. M. 
1921. Cal. Pol. C. Sec. 1186. 

Definition 

In the following case the supreme court, 
without directly citing this section, de- 
fined a political convention as ‘‘an or- 
ganized assemblage of electors or dele- 
gates representing a political party or 
principle,’’ and convention representation 
as ‘‘a gathering of electors springing 
from the electors who compose a political 
party or adhere to a political principle.’’ 
Where it appeared that a convention 
was participated in by twenty-one elec- 
tors of the county who appeared in re- 
sponse to personal invitation, and after 
acting as a county convention then pro- 
ceeded to hold a state convention, no 
call for a state convention having ever 
been given or delegates elected to either 
convention, and no _ notice published 
throughout the state or county of the 
gathering of the new party, the nomina- 
tion of a county ticket and presidential 
electors by such convention was a nullity. 
State ex rel. Metealf v. Johnson, 18 M 
548, 552, 46 P 533; State ex rel. Woody 
Vv. Rotwitt, 18 M 502, 46 P 370. 


New Political Parties 

Since the initiative primary law was 
not enacted to prevent nominations but 
to subject them to public regulation and 
control as far as possible and did not 
repeal this section so far as it relates to 
political parties coming into existence 
after the holding of the primary elec- 
tion, this section was the only law under 
which the socialist party organized in 
September, 1922, could proceed to make 
its nominations. State ex rel. Mills v. 
Stewart, 64 M 453, 464, 210 P 465. 

Held, under chapter 7, laws of 1927, 
providing that a political party which did 
not cast at least three per cent of the 
total vote cast for representative in con- 
gress at the next preceding general elec- 
tion, or a new party about to be formed, 
may make nominations for public office 
by the convention system provided for 
by this section. State ex rel. Foster et 
al. v. Mountjoy, 83 M 162, 168 et seq., 
271 P 446. 


Operation and Effect 

This and the two succeeding sections, 
recognize systems of conventions and pri- 
mary meetings held to nominate candi- 
dates for public office. Such conventions 
are meant to be organized assemblages of 
electors or delegates fairly representing 
the entire body of electors of the politi- 
eal party which may lawfully vote for 
the candidates of any such convention. 
Where, therefore, a judicial district com- 
prises two counties, the nomination of 
a candidate for district judge by a poli- 
tical party at a county convention com- 
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posed of delegates of that county alone, 
without the other having been represent- 
ed or having an opportunity to partici- 
pate in the proceedings, such action was: 
a mere nullity. State ex.rel. Woody v.. 
Rotwitt, 18 M 502, 506 et seq., 46 P 370. 

Where a political club composed of four 
hundred members nominated a county 
ticket at a meeting of some fifty mem- 
bers, and no eall for a convention was 
ever made nor any person ever elected 
as a delegate to a convention, nor’ any 
notice given that a convention was to be 
held, such proceedings were not those of 
an organized assemblage of delegates rep- 
resenting a political party within the 
meaning of this section. State ex rel. 
Russell v. Tooker, 18 M 540, 543 et seq., 
46 P 530. 


A mass meeting in one of two counties: 
composing a judicial district, called with- 
out notice, except to those present at the 
final adjournment of a regular county 
convention, for the announced purpose 
of formulating a protest to the action of 
the convention, has no authority to name 
delegates to represent the county in 4 
state and judicial convention in place of 
those named by the regular county con- 
vention; and delegates named by such 
meeting, though recognized and seated by 
the state convention, have no authority 
to represent the county in the judicial 
convention, and a nomination made by it 
is invalid, because the ‘electors of both 
counties are not represented. State ex 
rel. Scharnikow v. Hogan, 24 M 383, 392, 
62 P 583. See, also, State ex rel. Gilchrist 


v. Weston, 27 M 185, 191, 70 P 519. 


Where a call for a mass convention of 
electors stated that the object was to 
organize central committees opposed to 
corporate rule, and to give the voters of 
the state an opportunity to vote for men 
free from corporate control, but failed to 
state that the convention was to assemble: 
to nominate candidates for any office 
whatever, it was not a eall of the electors: 
of the state to assemble and select candi- 
dates for public office. State ex rel. Athey 
v. Hays, 31 M 233, 236, 78 P 486. 

Id. A mass convention of electors can 
make nominations of candidates for pub- 
lic office only where such convention was. 
called for that purpose. If the conven- 
tion could not make such nominations: 
because the call of the convention did not 
set forth such purpose, a committee ap- 
pointed by the convention was without 
authority to make the nominations. 

Partisan nominations of candidates for 
judicial offices are recognized by this and 
the next two succeeding sections. State 
ex rel. Holliday v. O’Leary, 43 M 157,. 
167, 115 P 204. 

Held, that since the primary election law 
is made applicable only to general elec- 
tions, fails to provide for the nomination: 
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this section or section 524. State ex rel. 
Reibold v. Dunean, 55 M 380, 177 P 250. 


The nomination for presidential electors 
is a nomination for public office. State 
ex rel. Wheeler v. Stewart, 71 M 358, 363 
et seq., 230 P 366. 


of candidates to be voted for at special 
elections, and does not repeal prior stat- 
utes on the latter subject, this section 
and section 615, are still in force, and 
therefore nomination of candidates to be 
voted for at special elections must be 
made pursuant to the provisions of either 


613. Certificates of nomination, what. to contain. All nominations 
made by such convention or primary meeting must be certified as follows: 
The certificate of nomination, which must be in writing, must contain 
the name of each person nominated, his residence, his business, his busi- 
ness address, and the office for which he is named, and must designate, 
in not more than five words, the party or principle which such conven- 
tion or primary meeting represents, and it must be signed by the presid- 
ing officer and secretary of such convention or primary meeting, who 
must add to their signatures their respective places of residence, their 
business, and business addresses. Such certificates must be delivered by 
the secretary or the president of such convention or primary meeting to 
the secretary of the state or to the county clerk, as in this chapter required. 


History: En. Sec. 3, p. 136, L. 1889; 
re-en. Sec. 1311, Pol. C. 1895; re-en. Sec. 
522, Rev. C. 1907; re-en. Sec. 613, R. C. M. 
1921. Cal. Pol. C. Sec. 1187. 


Operation and Effect 


group the candidates and distinguish them 
by this designation. State ex rel. Ken- 
nedy v. Martin, 24 M 403, 406, 62 P 588. 

Under this section all convention nomi- 
nations of one party must be contained 
in a single certificate, and a separate 


The requirement of this section is evi- 
dently designed to guide the proper officer 
in printing the ballot, so that he may 


certificate for each nominee cannot be 
filed. State ex rel. Galen v. Hays, 31 M 
227, 230778 P3301. 


614. Certificate, where filed. Certificates of nomination of candidates 
for offices to be filled by the electors of the entire state, or of any division 
or district greater than a county, must be filed with the secretary of state. 
Certificates of nomination for county, township, and precinct officers must 
be filed with the clerks of the respective counties wherein the officers are 
to be elected. Certificates of nomination for municipal officers must be 
filed with the clerks of the respective municipal corporations wherein the 
officers are to be elected. The certificate of nomination of joint member 
of the house of representatives must be filed in the offices of the county 
clerks of the counties to be represented by such joint member. 


History: En. Sec. 4, p. 136, L. 1889; 
re-en. Sec. 1312, Pol. C. 1895; re-en. Sec. 
523, Rev. C. 1907; re-en. Sec. 614, R. C. M. 
1921. Cal. Pol. C. Sec. 1189. 


there is no specific provision enjoining 
any duty upon this officer. In view of 
the policy of the statute and constitution, 
however, which appears to be that the 
nomination and election of officers in any 


Operation and Effect 


An error in the certificate of nomina- 
tion filed in accordance with this section, 
consisting of a misnomer in the name of 
the party which the convention represent- 
ed, renders such certificate insufficient and 
void. State ex rel. Scharnikow v. Hogan, 
24 M 397, 401, 62 P 683. 

A district judge is a state officer, but 
there is no provision in this section requir- 
ing the certificate of nomination of such 
an officer from a district containing only 
a single county to be filed with the sec- 
retary of state. In this regard, therefore, 
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county of the state shall be controlled 
exclusively by the electors therein and 
their local officers, the certificate of a 
candidate for district judge of a district 
containing only one county is, like that 
of a county officer, to be filed with the 
clerk of the county. State ex rel. Doran 
v. Hays, 27 M 174, 177, 70 P 321. 


References 


Referred to, in connection with related 
sections, as section 1312 of the political 
code in State ex rel. Woody v. Rotwitt, 
18 M 502, 506, 46 P 370; cited or applied 
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as section 1312, political code, in State ex 
rel. Scharnikow v. Hogan, 24 M 379, 380, 
62 P 493; as section 523, revised codes, in 
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State ex rel. Holliday v. O’Leary, 43 M 
157, 167, 115 P 204; State ex rel. Wheeler 
v. Stewart, 71 M 358, 365, 230 P 366. 


615. Certificates of nomination otherwise made. Candidates for public 
office may be nominated otherwise than by convention or primary meeting 
in the manner following: 

A certificate of nomination, containing the name of a candidate for the 
office to be filled, with such information as is required to be given in 
certificates provided for in section 613, must be signed by electors residing 
within the state and district, or political division in and for which the 
officer or officers are to be elected, in the following required numbers: 

The number of signatures must not be less in number than five per 
cent of the number of votes cast for the successful candidate for the same 
office at the next preceding election, whether the said candidate be state, 
county, township, municipal, or any other political division or subdivision 
of state or county; but the signatures need not all be appended to one 
paper. Each elector signing a certificate shall add to his signature his 
place of residence, his business, and his business address. Any such cer- 
tificate may be filed as provided for in the next preceding section of this 
chapter, in the manner and with the same effect as a certificate of nom- 


ination made by a party convention or primary meeting. 


History: En. Sec. 5, p. 136, L. 1889; 
re-en. Sec. 1313, Pol. C. 1895; re-en. Sec. 
524, Rev. C. 1907; re-en. Sec. 615, R. C. M. 
1921. Cal. Pol. C. Sec. 1188. 


Operation and Effect 


In the case cited below the court 
refrained from deciding the question 
whether, under the section of the politi- 
cal code corresponding with the above, 


a certificate of nomination to be valid: 


must contain the designation of a party 
or principle, but was disposed to regard 
it as contemplating simply the candidacy 
of one not a nominee of a party—an in- 
dependent or electors’ condidate. When 
all the statutes were read with relation 
to the different conditions contemplated, 
it was not prepared to say that the in- 
formation referred to in said section 
necessarily extended to more than the 
name, residence, business address, and the 
office for which the candidate was nomi- 
nated. It was decided that a candidate 
for district judge could not, by petitions, 
have his name placed on the ticket of a 


regular party in existence. State ex rel. 
Woody v. Rotwitt, 18 M 502, 509, 46 P 
370. 


A candidate for presidential elector, : is 
a candidate for public office within the 
meaning of this section and may there- 
fore be nominated independently. 


Also held that this section providing 
that candidates for public office may be 
nominated otherwise than by convention 
or primary meeting, to-wit, by petition, 
is applicable to the nomination of inde- 
pendent candidates. State ex rel. Wheel- 
er v. Stewart, 71 M 358, 365, 230 P 366. 


References 


Cited or applied as section 524, revised 
codes, in State ex rel. Haviland v. Beadle, 
42 M 174, 176, 111 P 720; State ex rel. 
Holliday v. O’Leary, 43 M 157, 165, 115 
P 204; State ex rel. Rowe v. Kehoe, 49 M 
582, 584, 144 P 162; State ex rel. Reibold 
v. Dunean, 55 M 376, 383, 177 P 248; 
State ex rel. Foster et al. v. Mountjoy, 
83 M 162, 168, 271 P 168. 


616. Certificate not to contain certain things—one person not to be 


nominated for more than one office. 


No certificate of nomination must 


contain the name of more than one candidate for each office to be filled. 
No person must join in nominating more than one person for each office 
to be filled, and no person must accept a nomination to more than one 
office. 


History: En. Sec. 6, p. 136, L. 1889; Operation and Effect 


re-en. Sec. 1314, Pol. C. 1895; re-en. Sec. 
525, Rev. C. 1907; re-en. Sec. 616, R. C. M. 
1921. Cal. Pol. C. Sec. 1190. 


4) 


Where the same committee appointed 
by a mass convention nominated two 
tickets, composed of different persons as 
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eandidates for the same offices, such a 
proceeding was not only wrong, but ille- 
gal, and was within the inhibition of this 
section. This could not have been done 
by the convention, nor could it be done 


by the committee, and the names of such 
nominees were not entitled to places on 
the official ballot. State ex rel. Athey 
v. Hays, 31 M 233, 237, 78 P 486. 


617. Certificates to be preserved one year. The secretary of state and 
the clerks of the several counties and of the several municipal corpora- 
tions must cause to be preserved in their respective offices for one year 
all certificates of nomination filed under the provisions of this chapter. 
All such certificates must be open to public inspection under proper regu- 
lations to be made by the officers with whom the same are filed. 

History: Fn. Sec. 7, p, 137, L. 1889; re-en. Sec. 1315, Pol. C. 1895; re-en. Sec. 526, 
Rev. C. 1907; re-en. Sec. 617, R. C. M. 1921. Cal. Pol. C. Sec. 1191. 

618. When certificate to be filed. Certificate of nomination to be 
filed with the secretary of state must be filed not more than sixty (60) 
days and not less than thirty (80) days before the date fixed by law for 
the election. Certificates of nomination herein directed to be filed with 
the county clerk must be filed not more than sixty (60) days and not less 
than thirty (30) days before the election; certificates of the nomination of 
candidates for municipal offices must be filed with the clerks of the re- 
spective municipal corporations not more than thirty (380) days and not 
less than ten days previous to the day of election; but the provisions of 
this section shall not be held to apply to nominations for special elections 
to fill vacancies. 


History: Hn. Sec. 8, p. 137, L. 1889; 
amd. Sec. 1316, Pol. C. 1895; re-en. Sec. 
527, Rev. C. 1907; re-en. Sec. 618, R. C. M. 
1921; amd. Sec. 1, Ch. 64, L. 1925. Cal. 
Pol. C. Sec. 1192. 


Operation and Effect 
This section, requiring certificates of 
nomination to be filed with the secretary 


of state not more than sixty nor less than 
thirty days before election, is mandatory, 
and a certificate of original nominations 
made at a party convention cannot be 
filed less than thirty days before election. 
State ex rel. Galen v. Hays, 31 M 227, 
230, 78 P 301. 


All candidates nomi- 


618.1. Nominees to pay prescribed filing fee. 
nated under the provisions of this chapter, shall, upon filing the certificate 
of nomination as provided by sections 614 and 618 of the Revised Codes 
of Montana, 1935, pay to the officer with whom the certificates of nomi- 
nation are required to be filed, the fees provided by section 640 of the 
Revised Codes of Montana, 1935, and such filing fee shall be paid by every 
person whose name appears upon the ballot at any general election, regard- 
less of the method pursued to secure nomination, provided, however, that 
only one filing fee shall be required from any candidate, regardless of 
the method used in having his name placed upon such general election 
ballot. 

History: En. Sec. 1, Ch. 28, L. 1933. 


619. Secretary of state to certify to county clerk names of persons 
nominated. Not less than twenty-five nor more than forty days before 
an election to fill any public office, the secretary of state must certify to 
the county clerk of each county within which any of the electors may by 
law vote for candidates for such office, the name and description of each 
person nominated, as specified in the certificates of nomination filed with 
the secretary of state. 


039 
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History: En. Sec. 9, p. 137, L. 1889; 
re-en. Sec. 1317, Pol. C. 1895; re-en. Sec. 
528, Rev. C. 1907; re-en. Sec. 619, R. C. M. 
1921; amd. Sec. 1, Ch. 58, L. 1925. Cal. 
Pol. C. Sec. 1193. 


Operation and Effect 


It is by means of the certificate men- 
tioned in this section that the county 
clerk is informed how to prepare the of- 
ficial ballot for the electors. The secre- 
tary of state cannot certify a candidate 
nominated by electors, as the candidate of 
a political party, for clearly he is not 
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group of candidates certified as nominated 
by a regular political party convention or 
organization, under the name of the party 
making such nomination. State ex rel. 
Woody v. Rotwitt, 18 M 502, 510, 511, 
46 P 370. 


References 


Cited or applied as section 1317, polit- 
ical code, in State ex rel. Scharnikow v. 
Hogan, 24 M 379, 380, 62 P 493; State 
ex rel. Wheeler v. Stewart, 71 M 358, 363, 
230 P 366; State ex rel. Bevan v. Mount- 
joy, 82 M 594, 597 et seq., 268 P 558. 


such a candidate and has no place in a 


620. Declination of nomination—municipal elections. Whenever any 
person nominated for public office, as in this chapter provided, shall at 
least twenty days before election, except in the case of municipal election, 
in writing, signed by him, notify the office with whom the certificate 
nominating him is by this chapter to be filed, that he declines such nomi- 
nation, such nomination shall be void. In municipal elections, such decli- 
nation shall be made at least five days before the election. 


History: En. Sec. 11, p. 138, L. 1889; 
re-en. Sec. 1319, Pol. C. 1895; re-en. Sec. 
529, Rev. C. 1907; re-en. Sec. 620, R. C. M. 
1921; amd. Sec. 1, Ch. 15, L. 1925. Cal. 
Pol. C. Sec. 1192. 


Operation and Effect 
An election will not be declared void 


by reason of non-prejudicial defects in 
the nominating certificate. Stackpole v. 
Hallahan, 16 M 40, 51 et seq., 40 P 80. 


References 


Referred to as section 1319 of the polit- 
ical code, in State ex rel. Kennedy v. 
Martin, 24 M 403, 408, 62 P 588. 


621. Vacancies may be filled by further certificates. If any person so 
nominated dies before the printing of the tickets, or declines the nomina- 
tion as in this chapter provided, or if any certificate of nomination is or 
becomes insufficient or inoperative from any cause, the vacancy or va- 
cancies thus occasioned may be filled in the manner required for 
original nomination. If the original nomination was made by a party 
convention which had delegated to a committee the power to fill vacancies, 
such committee may, upon the occurring of such vacancies, proceed to 
fill the same. The chairman and secretary of such committee must there- 
upon make and file with the proper officer a certificate setting forth the 
cause of the vacaney, the name of the person nominated, the office for 
which he was nominated, the name of the person for whom the new nom- 
inee is to be substituted, the fact that the committee was authorized to 
fill vacancies, and such further information as is required to be given 
in an original certificate of nomination. The certificate so made must 
be executed in the manner prescribed for the original certificate of nom- 
ination, and has the same force and effect as an original certificate of 
nomination. When such certificate is filed with the secretary of state he 
must, in certifying the nominations to the various county clerks, insert 
the name of the person who has thus been nominated to fill a vacaney in 
place of-the name of the original nominee. And in the event he has 
already transmitted his certificate he must forthwith certify to the clerks 
of the proper counties the name and description of the person so nom- 
inated to fill a vacancy, the office he is nominated for, the party or political 
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principle he represents and the name of the person for whom such nominee 


is substituted. 


History: En. Sec. 12, P. 138, L. 1889; 
re-en. Sec. 1320, Pol. C. 1895; re-en. Sec. 
530, Rev. C. 1907; re-en. Sec. 621, R. C. M. 
1921. Cal. Pol. C. Sec. 1192. 


Operation and Effect 


This section does not forbid a political 
convention from appointing and delegat- 
ing to a committee power to make nomi- 
nations for office, and a nomination made 
by such committee after the adjournment 
of the convention is in effect the act of 
the convention, and therefore valid. State 
ex rel. Piggott v. Benton, 13 M 306, 325 
et seq., 34 P 301. 

Where a convention of a political party 
has made a nomination, and authorized 
its committee to fill vacancies, and there 
is an error in the certificate of nomina- 
tion filed, consisting of a misnomer of 
the party which the convention repre- 
sented, such error renders the certificate 
void, thereby creating a vacancy to be 
filled by the committee as provided in 
this section, construed as section 1320 of 
the political code. State ex rel. Schar- 
nikow v. Hogan, 24 M 397, 399 et seq., 
62 P 683. 

This section is silent touching the time 
within which must be filed the certificate 


of nomination made by a committee to 
fill a vacaney occasioned by the insuffi- 
ciency of the certificate of the original 
nomination. When a convention has made 
a nomination, and has authorized its com- 
mittee to fill any vacancy that may occur, 
the filling of the vacancy by the commit- 
tee upon the death or resignation of the 
candidate, or because the original cer- 
tificate of nomination was or became in- 
sufficient or inoperative, may be made at 
any time before the day of election. State 
ex rel. Scharnikow v. Hogan, 24 M 397, 
402, 62 P 683; State ex rel. Galen v. Hays, 
ole Me2277°231,°78 P'3ol: 


The inadvertent failure to include the 
name of a convention nominee for a cer- 
tain office in the certificate of nomina- 
tions renders the certificate insufficient, 
within the meaning of this section, and 
entitles the proper committee to fill the 
vacancy. State ex rel. Galen v. Hays, 31 
M 227, 231, 78 P 301. 


References 


Referred to as section 1320 of the polit- 
ical code, in State ex rel. Kennedy v. 
Martin, 24 M 403, 408, 62 P 588. 


622. Errors, how corrected. Whenever it appears by affidavit that 


an error or omission has occurred in the publication of the name or 
description of a candidate nominated for office, or in the printing of the 
ballots, the district court of the county may, upon application of any 
elector, by order require the county or municipal clerk to correct such 


error, or to show cause why such error should not be corrected. 


History: En. Sec. 19, p. 140, L. 1889; 
re-en. Sec. 1322, Pol. C. 1895; re-en. Sec. 
532, Rev. C. 1907; re-en. Sec. 622, R. C. M. 
1921. 


Operation and Effect 


This section contemplates and author- 
izes the institution of proceedings to cure, 
not alone clerical omissions or _ errors, 
but likewise extends to instances of de- 
fects by way of omissions of names of 


erroneous insertions of names of persons 
as candidates who are not in fact entitled 
to be so regarded, and whose names, unless 
stricken off the official ballot, will be 
erroneously printed thereon. State ex rel. 
Brooks v. Fransham, 19 M 273, 288, 48 P 1. 


References 


Cited or applied as section 1322, polit- 
ical code, in State ex rel Scharnikow v. 
Hogan, 24 M 383, 392, 62 P 583. 


candidates from the ballot, as well as to 


623. Qualification of voter at primary election. No person shall be 
entitled to vote at any caucus, primary meeting, or election, held by any 
political party, except he be an elector of the state and county within 
which such caucus, primary meeting, or election is held, and a legal resi- 
dent of the precinct or district within which such caucus, primary meet- 
ing, or election is held, and the limits of which said precinct or district 
are fixed and prescribed by the regularly chosen and recognized repre- 
sentatives of the party issuing the call for such caucus, primary meeting, 
or election. 
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History: En. Sec. 1330, Pol. C. 1895; re-en. Sec. 533, Rev. C. 1907; re-en. Sec. 623, 
R. C. M. 1921. 


624. Who entitled to vote. No person shall be entitled to vote at any 
caucus, primary meeting, or election, who is not identified with the 
political party holding such caucus, primary meeting, or election, or who 
does not intend to act with such political party at the ensuing election, 
whose candidates are to be nominated at such caucus or primary meet- 
ing. And no person, having voted at any primary meeting or election of 
any political party whose candidates are to be or have been nominated, 
shall be permitted to vote at the primary meeting or election of any 
other political party whose candidates are to be or have been nominated 
and to be voted for at the same general or special election. 


History: Ap. p. Sec. 1331, Pol. C. 1895; amd. Sec. 1, p. 115, L. 1901; re-en. Sec. 534, 
Rev. C. 1907; re-en. Sec. 624, R. C. M. 1921. 


625. Judges. Three judges, who shall be legal voters in the pre- 
cinct where such caucus or primary meeting is held, shall be chosen by 
the qualified voters of said precinct or district, who are present at the 
opening of such caucus or primary meeting, and said judges shall be 
empowered to administer oaths and affirmations, and they shall decide all 
questions relating to the qualifications of those voting or offering to vote 
at such caucus or primary meeting, and they shall correctly count all 
votes cast and certify the results of the same. 


History: En. Sec. 1332, Pol. C. 1895; re-en. Sec. 535, Rev. C. 1907; re-en. Sec. 625, 
R. C. M. 1921. 


626. Clerk. The judges shall select one of their number who shall act 
as clerk, and the clerk must keep a true record of each and every person 
voting, with their residence, giving the street and number and postoffice 
address. 


History: En. Sec. 1333, Pol. C. 1895; re-en. Sec. 536, Rev. C. 1907; re-en. Sec. 626, 
R. C. M. 1921. Cal. Pol. C. Sec. 1229. 


627. Challenges—oath—penalty. Any qualified voter may challenge 
the right of any person offering to vote at such caucus or primary meet- 
ing, and in the event of such challenge, the person challenged shall swear 
to and subseribe an oath administered by one of the judges, which oath 
shall be substantially as follows: 

‘‘T do solemnly swear that I am a eitizen of the United States, and 
am an elector of this county and of this precinct where this primary is 
now being held, that I have been and now am identified with the party 
or that it is my intention bona fide to act with the party, and identify 
myself with the same at the ensuing election, and that I have not voted 
at any primary meeting or election of any other political party whose can- 
didates are to be voted for at the next general or special election.’’ 

If the challenged party takes the oath above prescribed he is entitled 
to vote; provided, in case a person taking the oath as aforesaid shall 
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intentionally make false answers to any questions put to him by any one of 
the judges concerning his right to vote at such caucus or primary meet- 
ing or election, he shall, upon conviction be deemed guilty of perjury, and 
shall be punished by imprisonment in the penitentiary for a term of not 
less than one year nor more than three years. 


History: Ap. p. Sec. 1334, Pol. C. 1895; amd. Sec. 2, p. 115, L. 1901; re-en. Sec. 537, 
Rev. C. 1907; re-en. Sec. 627, R. ©. M. 1921. Cal. Pol. C. Sec 1230. 


628. Fraudulent voting or counting. It shall be unlawful for any 
judge of any caucus or primary meeting or primary election to knowingly 
receive the vote of any person whom he knows is not entitled to vote, or to 
fraudulently or wrongfully deposit any ballot or ballots in the ballot-box, 
or take any ballot or ballots from the ballot-box of said caucus or pri- 
mary election, or fraudulently or wrongfully mix any ballots with those 
east at such caucus or primary election, or knowingly make any false 
count, canvass, statement, or return of the ballots cast or vote taken at 
such caucus or primary election. 


History: En. Sec. 1335, Pol. C. 1895; re-en. Sec. 538, Rev. C. 1907; re-en. Sec. 628, 
Re OFM 1921. 


629. Unlawful interference. No person shall, by bribery or other 
improper means or device, directly or indirectly, attempt to influence any 
elector in the casting of any ballot at such caucus or primary meeting, 
or deter him in the deposit of his ballot, or interfere or hinder any voter 
at such caucus or primary meeting in the full and free exercise of his 
right of suffrage at such caucus or primary meeting. 


History: En. Sec. 1336, Pol. C. 1895; re-en. Sec. 539, Rev. C. 1907; re-en. Sec. 629, 
R. C. M. 1921. 


630. Penalties. Any person or persons violating any of the provisions 
of this act, except as provided in section 627, shall be guilty of a misde- 
meanor, and upon conviction thereof shall be punished by a fine of not 
less than fifty dollars, nor more than two hundred and fifty dollars, or 
by imprisonment in the county jail not less than three months nor more 
than twelve months, or by both such fine and imprisonment, in the dis- 
cretion of the court. 


History: En. Sec. 3, p. 116, L. 1901; re-en. Sec. 540, Rev. C. 1907; re-en. Sec. 630, 
R. C. M. 1921. 


CHAPTER 65 


PARTY NOMINATIONS BY DIRECT VOTE—THE DIRECT PRIMARY 


Section 631. Construction of law. 
632. Date of holding primary election—purpose of. 
633. Primary nominating election notices. 
634. Application of law to cities and towns. 
635. Emergency clause. 
636. Counting of ballots. 
637. Form of tally sheets—canvass of votes. 
638. Poll-books and tally sheets to be sealed and returned. 
639. Political party nominations made exclusively as herein provided. 
640. Petitions for nomination to be filed. 
641. Form of petition for nomination. 
644. Time for filing petitions for nominations. 
645. Register of candidates. 
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646. Register of candidates is public record—disposition of poll-books, tally 
sheets, ballots, ete. 
647. Vacancies in nominations, how filled. 
648. Arrangement and notice of nominations. 
649. Arrangement of ballots and notice. 
650. Supplies printed and furnished by county clerk. 
651. Ballots, how arranged, printed and voted. 
652. Official and sample ballots—preparation and number. 
654. Canvass of returns. 
655. Duties of county clerk after canvass of vote—state canvass. 
656. Error in ballot or count. 
657. Secretary of state may send for returns. 
658. Penalty for official misconduct. 
659. Notice of contest. 
660. Service of notice—contest—how heard. 
661. Contest—how tried and decided. 
662. County and city central committeemen, how elected. 
663. National committeemen—selection and term. 
665. Penalty for violation of law. 
666. Candidates to formulate state platform. 
667. Penalty for bribery, ete. 
668. General penal laws applicable. 
669. Forgery and suppression of nomination papers. 
670. General laws applicable to this enactment. 
631. Construction of law. Whenever the provisions of this law in 


operation prove to be of doubtful or uncertain meaning, or not sufficiently 
explicit in directions and details, the general laws of Montana, and espe- 
cially the election and registration laws, and the customs, practice, usage, 
and forms thereunder, in the same circumstances or under like conditions, 
shall be followed in the construction and operation of this law, to the 
end that the protection of the spirit and intention of said laws shall be 
extended so far as possible to all primary elections, and especially to all 
primary nominating elections provided for by this law. If this proposed 
law shall be approved and enacted by the people of Montana, the title 
of this bill shall stand as the title of the law. 


History: En. Sec. 1, Initiative Measure 
Nov. 1912; re-en. Sec. 631, R. C. M. 1921. 
Cal. Pol. C. Secs. 1357-1380. 


Operation and Effect 


The so-called anti-fusion statute was 
not impliedly repealed by the primary 
election law. State ex rel. Metealf v. 
Wileman, 49 M 436, 437, 143 P 565. 


Under the rule that where two statutes 
are enacted at the same time on the same 
subject, they must be construed together 
and effect given to both if possible, held 


(laws 1913, p. 570), and the corrupt prac- 
tices act (Id. p. 593), in so far as they 
refer to election contests, provide a com- 
plete and workable system, omitting sec- 
tion 30 of the primary laws. Wilkinson 
v. La Combe, 59 M 518, 520, 197 P 836. 


References 

Cited or applied as laws of 1913, p. 570, 
in Cadle v. Town of Baker, 51 M 176, 
181, 149 P 960; Thompson v. Chapin, 64 
M 376, 383, 209 P 1060; State ex rel. 
Mills v. Stewart, 64 M 453, 464, 210 P 465. 


that the provisions of the primary law 


632. Date of holding primary election—purpose of. On the third 
Tuesday of July preceding any general election (not including special elec- 
tions to fill vacancies, municipal elections in towns and cities, irrigation 
district and school elections) at which public officers in this state and in 
any district or county are to be elected, a primary nominating election 
shall be held in accordance with this law in the several election precincts 
comprised within the territory for which such officers are to be elected 
at the ensuing election, which shall be known as the primary nominating 
election, for the purpose of choosing candidates by the political parties, 
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subject to the provisions of this law, for senator in Congress, and all other 
elective state, district and county officers, and delegates to any constitu- 
tional convention or conventions that may hereafter be called, who are 
to be chosen, at the ensuing election wholly by electors within this state, 
or any subdivision of this state, and also for choosing and electing county 
central committeemen by the several parties subject, to the provisions of 
this law. 


History: En. Sec. 2, Initiative Measure References 
Nov. 1912; re-en. Sec. 632, R. C. M. 1921; Wilkinson v. La Combe, 59 M 518, 520, 
amd. Sec. 1, Ch. 118, L. 1925; amd. Sec. 1, 197 P 836; State ex rel. Mills v. Stewart, 
Ch. 3, L. 1927. 64 M 453, 463, 210 P 465; State ex rel. 
Foster et al. v. Mountjoy, 83 M 162, 166, 
271 P 446. 


633. Primary nominating election notices. It shall be the duty of the 
county clerk, thirty days before any primary nominating election, to pre- 
pare printed notices of such election, and mail two of said notices to each 
judge and clerk of election in each precinct; and it shall be the duty of 
the several judges and clerks immediately to post said notice in public 
places in their respective precincts. Said notices shall be substantially in 
the following form: 


Primary Nominating Election Notice. 


Notices hereby given thationiis.1onr beeeeris Le, eee te day of 
Suet Pets te mish Dust ysl SeLOM apithet a See pinetheePrecinetat 
reas och Uae SE mietneyCounty of. 27a ee. Montana: actprimary: 


nominating election will be held at which the (insert names of political 
parties subject to this law) will choose their candidates for state, district, 
county, precinct and other offices, namely (here name the offices to be 
filled, including a Senator in Congress, delegates to any constitutional con- 
vention then called, and candidates for county central committeemen to be 
elected) ; which election will be held at 12 o’clock, noon, and will continue 
until 7 o’clock in the afternoon of said day. 


POLE Lise ee te SEI DV Enea ey eeetnes oa ace dy. sa ESR 
SE LE INCAS dee Pitre Mino ML eee PS EP In Ul , County Clerk. 
History: En. Sec. 3, Initiative Measure References 
Nov. 1912; re-en. Sec. 633, R. C. M. 1921. Wilkinson v. La Combe, 59 M 518, 520, 


197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 463, 210 P 465. 


634. Application of Law to Cities and Towns. The nomination of can- 
didates for municipal offices by the political parties, subject to the pro- 
visions of this law, shall be governed by this law in all incorporated towns 
and cities of this state having a population of thirty-five hundred and up- 
ward as shown by the last preceding national or state census. All petitions 
by the members of such political parties for placing the names of candi- 
dates for nomination for such municipal offices on the primary nominating 
ballots of the several political parties shall be filed with the city clerk of 
said several towns and cities, and it shall be the duty of such officers to 
prepare and issue notices of election for such primary nominating elections 
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in like manner as the several county clerks perform similar duties for nom- 
ination by such political parties for county offices at primary nominating 
elections. The duties imposed by this law on the county clerks at primary 
nominating elections are hereby, as to said towns and cities, designated 
to be the duties of the city clerk of said towns and cities as to primary 
nominating elections of the political parties, subject to the provisions of 
this law, provided, that in cities and towns the primary nominating election 
shall be held on the fourteenth day preceding their municipal elections. If 
no petitions for nomination under this law for any office to be filled at 
the next ensuing annual city election is filed with the city clerk of any 
city, not less than 30 days before the date fixed by law for the holding of 
a primary nominating election, then there shall be no primary election held 
within such city, and the city clerk shall, not less than twenty-five days 
before the date fixed for the holding of the primary nominating election, 
certify to the county clerk of the county in which such city or town is 
situated that no petition for nomination under the direct primary election 
law for any office to be filled at the next ensuing annual election has been 
filed with such city clerk within the time provided by law. Under the 
provisions of this law the lawfully constituted legislative and executive 
authorities of cities and town, within the provisions of this section, shall 
have such power and authority over the establishing of municipal voting 
precincts and wards, municipal boards of judges and clerks of election 
and other officers of their said municipal election, and other matters per- 
taining to municipal primary nominating elections required for such cities 
and towns by this law, such legislative and executive authorities have over 
the same matter at their municipal elections for choosing the public officers 
of said cities and towns. yas 
History: En. Sec. 4, Initiative Measure References 


Nov. 1912; amd. Sec. 1, Ch. 88, L. 1921; Wilkinson v. La Combe, 59 M 518, 520, 
re-en. Sec. 634, R. C. M. 1921; amd. Sec. 197 P 836; State ex rel. Mills v. Stewart, 
Leche 62:79 19383, 64 M 453, 464, 210 P 465. 


635. Emergency clause. This act is declared to be an emergency law, 
and a law necessary for the immediate preservation of the public peace and 
safety. 

History: En. Sec. 3, Ch. 88, L. 1921; re-en. Sec. 635, R. C. M. 1921. 


636. Counting of ballots. Immediately after the closing of the polls 
at a primary nominating election, the clerks and judges of election shall 
open the ballot-boxes at each polling place and proceed to take therefrom 
the ballots. Said officers shall count the number of ballots cast by each 
political party, at the same time bunching the tickets cast for each politi- 
eal party together in separate piles, and shall then fasten each pile separa- 
rately by means of a brass clip, or may use any means which shall effectu- 
ally fasten each pile together at the top of each ticket. As soon as the 
clerks and judges have sorted and fastened together the ballots separately 
for each political party, then they shall take the tally sheets provided by 
the county clerk and shall count all the ballots for each political party | 
separately until the count is completed, and shall certify to the number of 
votes for each candidate for nomination for each office upon the ticket of 
each party. They shall then place the counted ballots in the box. After 
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all have been counted and certified to by the clerks and judges they shall 
seal the returns for each of said political parties in separate envelopes, to 
be returned to the county clerk. 

; History: En. Sec. 5, Initiative Measure References 

Nov. 1912; re-en. Sec. 636, R. C. M. 1921. Wilkinson v. La Combe, 59 M 518, 520, 


197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 


637. Form of tally sheets—canvass of votes. Tally sheets for each 
political party having candidates to be voted for at said primary nom- 
inating election shall be furnished for each voting precinct by the county 
clerk, at the same time and in the same manner that the ballots are fur- 
nished and shall be substantially as follows: 


Tay ssheet of theprimary nominating selection for wc). ee 


suamero, political’ party) ‘heldmat uct lip 8s Lae, precinct, in the county 
bk Whee 24s, Silda ia IER EE ete OUP the toe Ie ee Aer Cay tole see 2 Ts. 
ps el ae 


The names of the candidates shall be placed on the tally sheets and 
numbered in the order in which they appear on the official and sample 
ballots, and in each ease shall have the proper political party designated 
at the head thereof. 

The following ‘shall be the form of the tally sheets kept by the judges, 
and clerks of the primary nominating election under this law, containing 
the number and name of each person voted for, the particular office for 
nomination to which each person was voted for, the total number of votes 
east for each candidate for nomination. The tally or count as it is kept by 
each of the clerks shall be audibly announced as it proceeds, and shall be 
kept in the manner and form as follows: 


Sahat Office paenlyy ote No.| Tally 5 No. | Tally 10 No. Tally 15. 

_ SE REC TD A RS A eae be 

aga eh eae Me an Meena ice | TE phd si Mrabitl | 18 doo kN 13 | ean Sartell 

14 | aged alk, | pabdees Shen evceren 2 ide | | 14 | Tas ehee task. 
| 


The columns for the numbers 12, 18, 14, ete., shall not. be over three- 
eighths of an inch wide. The columns for the tallies shall be three-eighths 
of an inch wide, the lines shall be three-eighths of an inch apart; every 
ten lines the captions of the columns shall be reprinted between double- 
ruled lines in bold-faced small pica, and all figures shall be printed in bold- 
faced small pica. The tally sheets shall conclude with the following form 
of certificate: 

We hereby certify that at the above primary nominating election and 
polling place each of the foregoing named persons received the number of 
votes set opposite his name, as above set forth, for the nomination for the 
office specified. 
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rant oi" hak eae ‘d@hairmansy Tallin. 2 Se aaeeeeDie 

(Who kept this sheet.) 
eee as ee rea re ee , Judge. ee te ae st ba Me eee Uy Ud 
oa TOR Ve te ec MRS , Judge. UII ME GMPC AECHED oe AEC Gye 


(Who kept the other sheet. ) 


During the counting of the ballots each clerk shall, with pen and ink, 
keep tally upon one of the above tally sheets, of each political party, and 
shall total the number of tallies and write the total in ink immediately 
to the right of the last tallies for each candidate and also in the columns. 
headed ‘‘total vote’’ and shall prepare the certificate thereto above indi- 
cated; and immediately upon the completion of the count, all the clerks 
shall sign the tally sheets, and each of them shall certify which sheets. 
were kept by him; and the chairman and the judges, being satisfied of 
the correctness of the same, shall then sign all of said tally sheets. The 
clerks shall then prepare a statement of that portion of the tally sheets 
showing the number and name and political party of each candidate for 
nomination and the office and total votes received by each in the precinct, 
and shall prepare the certificate thereto, which statement shall be signed 
by the judges and clerks who complete the count, and shall be immediately 
posted in a conspicuous place on the outside of said polls, there to remain 
for ten days. 

History: En. Sec. 6, Initiative Measure References 
Nov. 1912; re-en. Sec. 637, R. C. M. 1921. Wilkinson v. La Combe, 59 M 518, 520, 


197 P 836; State ex rel. Mills v. Stewart, 
64 M 4538, 464, 210 P 465. 


638. Poll-books and tally sheets to be sealed and returned. -Imme- 
diately after canvassing the votes in the manner aforesaid, the judges 
and clerks who complete the count, before they separate or adjourn shall 
inclose the poll-books in separate covers and securely seal the same. They 
shall also inclose the tally sheets in separate envelopes and seal the same 
securely. They shall also envelope all the ballots fastened together, as 
aforesaid, and seal the same securely; and they shall be in writing, with 
pen and ink, specify the contents, and address each of said packages upon 
the outside thereof to the county clerk of the county in which the elec- 
tion precinct is situated. ‘These sealed packages of counted ballots shall 
be marked on the outside, showing what numbers are contained therein, 
but once sealed they are not to be opened by any one until so ordered 
by the proper court. When the count is completed, the ballots counted 
and sealed, and enveloped and marked for identification as aforesaid, shall 
be packed in the two ballot-boxes, and nothing else shall be put into the 
boxes. The boxes shall then be locked, and the official seal of the board 
shall be pasted over the keyhole and over the rim of the lid of the box, so 
that the box cannot be opened without breaking the seal. Thereafter 
neither the county clerk nor the canvassers making the abstracts of the 
votes shall break the said seals upon the ballot-boxes, nor shall anyone 
break the seals on the boxes or the ballots, except upon the order of the 
proper court in case of contest, or upon the order of the county board when 
the boxes are needed for the ensuing election. 
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History: En. Sec. 7, Initiative Measure 
Nov. 1912; re-en. Sec. 638, R. C. M. 1921. 


References 

Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 4538, 464, 210 P 465. 


639. Political party nominations made exclusively as herein provided. 
Every political party which has cast three per centum (38%) or more of the 
total vote cast for Representative in Congress at the next preceding general 
election in the county, district or state for which nominations are proposed 
to be made, shall nominate its candidates for public office in such county, 
district or state, under the provisions of this law, and not in any other man- 
ner; and it shall not be allowed to nominate any candidate in the manner 
provided by section 612 of this code. Every political party and its regu- 
larly nominated candidates, members, and officers, shall have the sole and 
exclusive right to the use of the party name and the whole thereof, and no 
candidate for office shall be permitted to use any word of the name of any 
other political party or organization than that of and by which he is nom- 
inated. No independent or non-partisan candidate shall be permitted to 
use any word of the name of any existing political party or organization 
in his candidacy. The names of candidates for public office nominated 
under the provisions of this law shall be printed on the official ballots for 
the ensuing election as the only candidates of the respective political par- 
ties for such public office in ike manner as the names of the candidates 
nominated by other methods are required to be printed on such official 
ballots. 

Any political party that did not cast three per centum (3%) or more 
of the total vote cast for Representative in Congress, as above, and any new 
political party about to be formed or organized, may make nominations 
for public office as provided in section. 612 of this code. 


History: En. Sec. 8, Initiative Measure has no application in such circumstances. 


Nov. 1912; re-en. Sec. 639, R. C. M. 1921; 
amd. Sec. 1, Ch. 7, L. 1927. 


Construction 

Where the legislature at the same ses- 
sion passes two statutes relating to the 
same subject matter, it may not be presum- 
ed that by enacting the second, without 
making reference to the first, it intended 
to limit the scope of the first, but the two 
must be read together and harmonized, 
and under that rule, held that chapter 7, 
laws of 1927, and chapter 126, providing 
for a method of electing presidential elec- 
tors, ete., are not in irreconcilable con- 
flict. State ex rel. Foster et al. v. Mount- 
Or ceo 102, 103. 271. P AsG, 


Operation and Effect 


Held, that assuming (but not deciding) 
that an existing political party may use 
the term ‘‘Independent’’ in its party 
name, such use cannot deprive another 
candidate from employing that term in 
designating the character of his candi- 
dacy for the same office, and that pro- 
vision of this section, prohibiting an inde- 
pendent candidate from using any word 
of the name of an existing political party 
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State ex rel. Wheeler v. Stewart, 71 M 
308, 361 et seq., 230 P 366, 


Held, under chapter 7, laws of 1927 
(this section), providing that a political 
party which did not cast at least three 
per cent of the total vote cast for repre- 
sentative in congress at the next preced- 
ing general election, or a new party about 
to be formed, may make nominations for 
public office by the convention system 
provided for. by section 612, R. C. M. 
1921. State ex rel. Foster et al. v. Mount- 
joy, 838 M 162, 168, 271 P 446. 


Id. Under the above, held, on applica- 
tion for writ of mandate to compel the 
secretary of state to place the names of 
the candidates of the Workers (Commu- 
nist) party for presidential electors, nom- 
inated by it at a mass convention, upon 
the official ballot for the general election 
to be held on November 6, 1928, refusal 
so to do being based on the ground that 
such party was in existence in 1924, and 
therefore could not make nominations by 
convention, that even if it was in exis- 
tence prior to the spring primary of 1928, 
it was nevertheless entitled to a place 
on the ballot because it failed to cast 


640 


three per cent of the vote for representa- 
tive in Congress on the last general elec- 
tion, whether that election be held to be 
the one of 1924 or of 1926, and therefore 
could select its candidates by convention. 


Presidential Electors are Candidates 


for Public Office 
Held, that candidates for presidential 
electors are candidates for public office, 
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within the meaning of this section, pro- 
viding for primary elections of candi- 
dates for public office. State ex rel. Fos- 
ter et al. v. Mountjoy, 83 M 162, 168, 
271 P 446. 


References 

Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 


640. Petitions for nomination to be filed. Any person who shall desire 
to become a candidate for nomination to any office under this law shall 
send by registered mail, or otherwise, to the secretary of state, county 
clerk, or city clerk, a petition for nomination, signed by himseif, accom- 
panied by the filing fee hereinafter provided for, and such petition shall 
be filed and shall be conclusive evidence for the purpose of this law that 
such elector is a candidate for nomination by his party. All nominating 
petitions pertaining to congressional, state or district offices to be voted for 
in more than one county, and for judges of the district court shall be filed 
in the offices of the secretary of state; for county and district offices, to 
be voted for in one county only, and for township and precinct offices, shall 
be filed in the office of the county clerk; and for all city offices in the 
office of the city clerk: 

The fees required to be paid for filing such petitions shall be as follows: 

For any office with a salary attached of one thousand dollars ($1,000.00) 
or less per annum, ten dollars ($10.00); except candidates for the state 
senate and house of representatives shall be fifteen dollars ($15.00). 

For any office with a salary attached of more than one thousand dol- 
lars ($1,000.00) per annum, one per cent (1%) of total amount of annual 
salary. 

For the office of county commissioner in counties of the first class forty 
dollars ($40.00) ; in counties of the second class, thirty-five dollars ($35.00) ; 
in counties of the third class, thirty dollars ($30.00); in counties of the 
fourth class, twenty-five dollars ($25.00); in all other classes of counties, 
ten dollars ($10.00). 

For the office the compensation of which consists of fees instead of a 
salary, five dollars ($5.00). 

For state, county and precinct committeeman, delegates to national con- 
ventions and presidential electors no fees shall be required to be paid. 

Any person receiving the nomination by having his name written in on 
the primary ballot, and desiring to accept such nomination, shall file with 
the secretary of state, county clerk, or city clerk, a written declaration in- 
dicating his acceptance of said nomination within ten (10) days after the 
election at which he receives such nomination, and at the same time he 
shall pay to the officer with whom such declaration of acceptance is filed 
the fee above provided for filing a primary nominating petition for such 
office. No candidate receiving a nomination at a primary election as above 
provided shall have his name printed on the official ballot for the general 
election without complying with the provisions of this section. 

History: En. Sec. 9, Initiative Measure amd. Sec. 1, Ch. 133, L. 1923; amd. Sec. 1, 
Nov. 1912; re-en. Sec. 640, R. C. M. 1921; Ch. 125, L. 1927. 
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197 P 836; State ex rel. Mills v. Stewart, 


References 
Wilkinson v. La Combe, 59 M 518, 520, 64 M 453, 464, 210 P 465. 
641. Form of petition for nomination. The petition for nomination re- 


quired by the preceding section shall be substantially im the following form: 


ig Paes): Aa BROS: Ta (name and title of officer with whom petition 
Leto er bed is ue Lak ai ens sud to the members of the 2... ....7- eels 
party and the electors of the ...............2......- (state or counties of ..................---- 
comprising the district or county or oy as the case may be) in the state 
of Montana; 


‘TS ay ala a ale raced akg snp ATE sp ote al CITA FE Cm Inge eR Lie Sale ged ey BPM eto 
PRI OOSLOLLLCES AO GLESS) 1S bere etn te we ec sree I am a candidate 
TELS LESS, AO ERE RE ea Pee Fay party for the nomination for the office 
Oho ee GRE eRe at the primary nominating election to be held in 
AUS oa Alte shal Ml lai Deg Al (state of Montana or district, or county or city) 
Sey ee ee GUL p Amat tee CL OR ee eee ete eR a ese) LD pete 
and if I am nominated as the candidate of the -.............0.-...---.- party for ahh 


office I will accept the nomination and will not withdraw, and if I am 
elected I will qualify as such officer. 


If I am nominated and elected I will, during my term of office (here 
the candidate, in not exceeding one hundred words, may state any measure 
or principles he especially advocates, and the form in which he wishes it 
printed after his name on the nominating ballot, in not exceeding twelve 
words. ) 


Signature of Candidate for Nomination. 


Every such petition shall be signed as above by the elector seeking such 
nomination. 


History: En. Sec. 10, Initiative Meas- 
ure Nov. 1912; re-en. Sec. 641, R. C. M. 
1921; amd. Sec. 1, Ch. 133, L. 1923. 


References 


Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 4538, 464, 210 P 465. 


642-643. Repealed—Chapter 133, laws of 1923. 


644. Time for filing petitions for nominations. All petitions for nom- 
ination under this act for offices to be filed by the state at large or by 
any district consisting of more than one county, and nominating petitions for 
judges of district courts in districts consisting of a single county, shall be 
filed in the office of the secretary of state not less than forty days before 
the date of the primary nominating election; and for other offices to be 
voted for in only one county, or district or city, every such petition shall 
be filed with the county clerk or city clerk as the case may be, not less 
than thirty days before the date of the primary nominating election. 


History: En. Sec. 13, Initiative Meas- tion to be held on July 17, the date fixed 


ure Nov. 1912; re-en. Sec. 644, R. C. M. 
1921; amd. Sec. 2, Ch. 133, L. 1923. 


Operation and Effect 


Held, on application for writ of injunc- 
tion to prevent certification of names of 
certain aspirants for state office as candi- 
dates to be voted on at the primary elec- 


d01 


by law for such election, that the provi- 
sion of this section, requiring the filing of 
petitions for nomination for state offices 
with the secretary of state ‘‘not less than 
forty days before the date’’ of the elec- 
tion, construed in the light of other sec- 
tions of the code fixing the time within 
which the secretary of state shall certify 


645-647 


the names of such candidates as in pari 
materia, is exclusive, making inapplicable 
the provision of section 10707, R. C. M. 
1921, that the time in which any act pro- 
vided by law is to be done must be com- 
puted by excluding the first day and in- 
cluding the last; that, forty full days be- 
ing required, the date of filing must be 
excluded from computation and, the see- 
tion providing that the filing must be 
done forty days before the date of the elec- 
tion, July 17 may not be counted; that 


POLITICAL CODE 


Ch. 65 


therefore nominating petitions were re- 
quired to be filed before midnight of 
June 6 and petitions filed on June 7 were 
too late and the names of the candidates 
therein mentioned not entitled to certifi- 
cation. State ex rel. Bevan v. Mountjoy, 
82 M 594, 597, 268 P 558. 


References 


Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 


645. Register of candidates. The secretary of state, county clerk and 
city clerk shall keep a book entitled ‘‘Register of Candidates for Nomina- 
tion at the Primary Nominating Election,’’ and shall enter thereon on dif- 
ferent pages of the book for different political parties subject to the pro- 
visions of this law, the title of the office sought and the name and residence 
of each candidate for nomination at the primary election; the name of his 
political party; the date of receiving the petition for nomination signed by 
the candidate; the words he wishes printed after his name on the nominat- 
ing ballot, if any; and such other information as may aid him in arranging 
his official ballot for said primary nominating election. Immediately after 
the canvass of votes cast at a primary nominating election is completed, the 
county clerk, secretary of state or city clerk, as the case may be, shall 
enter in his book marked “Register of Nominations,’’ the date of such entry, 
the name of each candidate nominated, the office for which he is nominated, 
and the name of the party making the nomination. 

History: En. Sec. 14, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 645, R. C. M. Wilkinson v. La Combe, 5% M 518, 520, 
1921; amd. Sec. 1, Ch. 133, L. 1923. 197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 

646. Register of candidates is public record—disposition of poll-books, 
tally sheets, ballots, etc. Such registers of candidates for nomination, and 
of nominations and petitions, letters and notices, and other writings re- 
quired by law as soon as filed, shall be public records, and shall be open 
to public inspection under proper regulations; and when a copy of any 
such writing is presented at the time the original is filed, or at any time 
thereafter, and a request is made to have such copy compared and cer- 
tified, the officers with whom such writing was filed shall forthwith com- 
pare such copy with the original on file, and, if neecssary, correct the copy 
and certify and deliver the copy to the person who presented it on pay- 
ment of his lawful fees therefor. All such writings, poll-books, tally sheets, 
ballots, and ballot stubs pertaining to primary nominating elections under 
the provisions of this act shall be preserved as other records are for two 
years after the election to which they pertain, at which time, unless other- 
wise ordered or restrained by some court, the county clerk shall destroy 
the ballots and ballot stubs, by fire, without any one inspecting the same. 


History: En. Sec. 15, Initiative Meas- 
ure Nov. 1912; re-en. Sec. 646, R. C. M. 
1921. ) 


References 

Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 


647. Vacancies in nominations, how filled. The provisions of sections 
620 and 621 of this code shall apply to nominations, or petitions for nom- 
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inations, made under the provisions. of this law, in case of the death of 
the candidate or his removal from the state or his county or electoral dis- 
trict before the date of the ensuing election, but in no other case. In case 
of any such vacancy by death or removal from the state, or from the county 
or electoral district, such vacancy may be filled by the committee which 
has been given power by the political party or this law to fill such vacan- 
cies substantially in the manner provided by said sections 620 and 621 of 
this code. 


History: En. Sec. 16, Initiative Meas-  officer-elect having died soon after elec- 
ure Nov. 1912; re-en. Sec. 647, R. C. M. tion and before induction into office. 


1921. . State ex rel. Smith v. Duncan, 55 M 376, 
Operation and Effect 177 P 248. 
Neither this section nor section 32 of References 

the primary election law empowers a Wilkinson v. La Combe, 59 M 518, 520, 


county central committee to make an 197 P 836; State ex rel. Mills v. Stewart, 
original nomination of a candidate to an 64 M 453, 464, 210 P 465. 
office to be filled at a special election, the 


- 


648. Arrangement and notice of nominations. Not more than forty days 
and not less than twenty-five days before the day fixed by law for the 
primary nominating election the secretary of state shall arrange, in the 
manner provided by this law, for the arrangement of the names and other 
information upon the ballots, all the names of and information concerning 
ail the candidates for nomination contained in the valid petitions for nom- 
ination which have been filed with him in accordance with the provisions of 
this law, and he shall forthwith certify the same under the seal of the 
state, and file the same in his office, and make and transmit a duplicate 
thereof by registered letter to the county clerk of each county in the state, 
and he shall also post a duplicate thereof in a conspicuous place in his office 
and keep the same posted until after said primary nominating election has 
taken place. In case of emergency the secretary of state may transmit such 
duplicate by telegraph. 


History: En. Sec. 17, Initiative Meas- 197 P 836; State ex rel. Mills v. Stewart, 
ure Nov. 1912; re-en. Sec. 648, R. C. M. 64 M 453, 464, 210 P 465; State ex rel. 
1921; amd. Sec. 1, Ch. 12, L. 1925. Bevan v. Mountjoy, 82 M 594, 597 et seq., 


References 268 P 558. 


Wilkinson vy. La Combe, 59 M 518, 520, 


649. Arrangement of ballots and notice. Not more than thirty days, 
and not less than twenty days before the day fixed by law for the primary 
nominating election, the county clerk of each county, or the city clerk of 
each city, as the case may be, subject to the provisions of this law, shall 
arrange in the manner provided by this law for the arrangement of the 
names and other information concerning all the candidates and parties 
named in the valid petitions for nomination which have been filed with him 
and those which have been certified to him by the secretary of state, in 
accordance with the provisions of this law; and he shall forthwith certify 
the same under the official seal of his office, and file the same in his office, 
and make and post a duplicate thereof in a conspicuous place in his office, 
and keep the same posted until after the primary nominating election has. 
taken place; and he shall forthwith proceed and cause to be printed, ac-- 
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cording to law, the colored sample ballots and the official ballots required 
by this law. 


History: En. Sec. 18, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 649, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921; amd. Sec. 2, Ch. 12, L. 1925. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


650. Supplies printed and furnished by county. All blanks, ballots, 
poll-books and other supplies to be used at any primaries shall be provided, 
and all expenses necessarily incurred in the preparation for, or conducting 
.such primaries shall be paid out of the treasury of the county in the same 
mainer and by the same officers as in the case of elections. Not later than 
one day next preceding any primary the county clerk must furnish one of 
the judges of the primaries in each precinct with a copy of the official 
register and a check list for the precinct. 


History: En. Sec. 19, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 650, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


651. Ballots, how arranged; printed and voted. At all primary elec- 
tions there shall be a ballot made up of the several party tickets herein 
provided for, each of which shall be printed on a separate sheet of white 
paper, and all of which shall be the same size, and shall be securely fastened 
together at the top and folded, provided that there shall be as many sep- 
arate tickets as there are parties entitled to participate in said primary 
election. 

The names of all candidates shall be arranged alphabetically according 
to surnames, under the appropriate title of the respective officers, and un- 
der the proper party designation upon the party ticket, except as hereinafter 
provided. When two or more persons are candidates for nomination for 
the same office, it shall be the duty of the county clerk in each of the coun- 
ties of the state to divide the ballot forms provided by the law for the 
county, into sets so as to provide a substantial rotation of the names of the 
respective candidates as follows: 

He shall divide the whole number of ballot forms for the county into 
sets equal in number to the greatest number of candidates for the nomina- 
tion or election to any office, and he shall so arrange said sets that the 
names of the candidates shall, beginning with a form arranged in alphabeti- 
eal order as provided herein, be rotated by removing one name from the top 
of the list for each nomination or office and placing said name or number 
at the bottom of the list for each successive set of ballot forms; provided, 
however, that no more than one of said sets shall be used in printing the 
ballots for use in any one precinct, and that all ballots furnished for use 
in any precinct shall be of one form and identical in every respect. If any 
elector write upon his ticket the name of any person who is a candidate for 
the same office upon some other ticket then that upon which his name is 
so written this ballot shall be counted for such person only as a candidate 
of the party upon whose ticket his name is written, and in no ease shall be 
counted for such person as a candidate upon any other ticket. In case any 
person is nominated as provided in this act, upon more than one ticket, 
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he shall within ten (10) days after such election file with the secretary 
of state, county clerk or city clerk, a written document indicating the 
party designation under which his name is to be printed on the official 
ballot for the general election, failing in which, his name shall be printed 
upon the party ticket for which his nominating petition shall have been first 
filed, and no candidate shall have his name printed on more than one ticket; 
provided, however, that in the event a candidate whose name has been 
printed upon the party ticket for which his nominating petition shall have 
been first filed shall fail of nomination upon the ticket upon which his name 
is so printed, his name shall not be printed upon any ballot under any 
party designation; and provided further that nothing in this act shall 
preclude any elector from having his name printed upon the ballot as an 
independent candidate. The ballots with the endorsements shall be printed 
ou white paper in substantially the forms of the Australian ballot, used in 
general elections, except that the candidates of each party shali be printed 
on a separate ticket or sheet. After preparing his ballot the elector shall 
cietach the same from the remaining tickets and fold it so that its face will 
be concealed and with official stamp thereon seen. The remaining tickets 
attached together shall be folded in like manner by the elector who shall 
thereupon, without leaving the polling place, vote the marked ballot forth- 
with, and deposit the remaining tickets in the separate ballot box to be 
marked and designated as the blank ballot box. Immediately after the 
canvass, the judges of election shall, without examination, destroy the 
tickets deposited in the blank ballot box.- 
History: En. Sec. 20, Initiative Meas- References 


ure Nov. 1912; re-en. Sec. 651, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921; amd. Sec. 1, Ch. 133, L. 1923; amd. 197 P 836; State ex rel. Mills v. Stewart, 
Sec. 1, Ch. 14, L. 1927; amd. Sec. 1, Ch. 64 W453. 464. 210 P 465. 

67, L. 1929. aaEe 


652. Official and sample ballots—preparation and number. There shali 
be printed and furnished for each election precinct a number of ballots 
equal to the number of voters registered in such voting precinct and en- 
titled to vote at such primary nominating election. 


If any political party shall desire sample ballots its political committee 
may order the same from the county clerk or city clerk who shall collect 
from such committee an amount sufficient to pay the cost of printing such 
sample ballots, and such sample ballots after being printed, shall, on the 
written order of the clerk, be delivered to the committee ordering the same, 
but no such sample ballot shall be printed except on the order of the county 
or city clerk. The sample ballots shall be duplicate impressions of the of- 
ficial ballots to be voted, but in no case shall they be white, nor shall said 
sample ballots have perforated stubs, nor shall they have the same margin 
either at the top or sides or bottom as the official ballots have, or nearer 
thereto than twelve points, and the names of the candidates on the tickets 
composing the same shall not be rotated as required for the official ballots, 
but shall be impressions of the tickets belonging to lot 1 of each party. 


History: En. Sec. 21, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 652, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921; amd. Sec. 1, Ch. 133, L. 1923. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 
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653. Repealed—Chapter 163, laws of 1935. 


654. Canvass of returns. On the third day after the close of any pri- 
mary nominating election, or sooner if all the returns be received, the 
county clerk, taking to his assistance two justices of the peace of the county 
of different political parties, if practicable, shall proceed to open said re- 
turns and make abstracts of the votes. Such abstracts of votes for nomina- 
tions for governor and for senator in congress shall be on one separate sheet 
for each political party, and shall be immediately transmitted to the secre- 
tary of state in like manner as other election returns are transmitted to 
him. Such abstract of votes for nomination of each party for leutenant- 
governor, secretary of state, attorney general, state auditor, superintendent 
of public instruction, railroad commissioners, clerk of the supreme court, 
state treasurer, justices of the supreme court, members of congress, judges 
of the district court, and members of the legislative assembly, who are to be 
nominated from a district composed of more than one county, shall be on 
one sheet, separately for each political party, and shall be forthwith trans- 
mitted to the secretary of state, as required by the following section. The 
abstract of votes for county and precinct offices shall be on another sheet 
separately for each political party; and it shall be the duty of said clerk 
immediately to certify the nomination for each party and enter upon his 
register of nominations the name of each of the persons having the highest 
number of votes for nomination as candidates for members of the legislative 
assembly, county, and precinct offices, respectively, and to notify by mail 
each person who is so nominated; provided, that when a tie shall exist 
between two or more persons for the same nomination by reason of said 
two or more persons having an equal and the highest number of votes for 
nomination by one party to one and the same office, the county clerk shall 
give notice to the several persons so having the highest and equal number 
of votes to attend at his office at a time to be appointed by said clerk, who 
shall then and there proceed publicly to decide by lot which of the per- 
sons so having an equal number of votes shall be declared nominated by his 
party; and said clerk shall forthwith enter upon his register of nomina- 
tions the name of the persons thus duly nominated, in like manner as 
though he had received the highest number of the votes of his party for 
that nomination; and it shall be the duty of the county clerk of every 
county, on receipt of the returns of any general primary nominating elec- 
tion, to make out his certificate stating therein the compensation to which 
the judges and clerks of election may be entitled for their services, and 
lay the same before the county board of county commissioners at its next 
term, and the said board shall order the compensation aforesaid to be paid 
out of the county treasury. In all primary nominating elections in this 
state, under the provisions of this law, the person having the highest num- 
ber of votes for nomination to any office shall be deemed to have been nom- 
inated by his political party for that office. 


History: En. Sec. 23, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 654, R. C. M. Wilkinson vy. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 
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655. Duties of county clerk after canvass of vote—state canvass. The 
county clerk, immediately after making the abstracts of votes given in his 
county, shall make a copy of each of said abstracts and transmit it by mail 
to the secretary of state, at the seat of government; and it shall be the duty 
of the secretary of state, in the presence of the governor and the state 
treasurer, to proceed within fifteen days after the primary nominating elec- 
tion, and sooner, if all returns be received, to canvass the votes given for 
nomination for governor, senator in congress, lieutenant-governor, attor- 
ney general, superintendent of public instruction, railroad commissioners, 
secretary of state, state treasurer, state auditor, justices of the supreme 
court, clerk of the supreme court, members of Congress, judges of the dis- 
trict court, senators and representatives, and all other officers to be voted 
for by the people of the state, or of any district comprising more than one 
county; and the governor shall grant a certificate of nomination to the 
person having the highest number of votes for each office, and shall issue 
a proclamation declaring the nomination of each person by his party. In 
ease there shall be no choice for nomination for any office by reason of 
any two or more persons having an equal and the highest number of votes 
of his party for nomination for either of said offices, the secretary of 
state shall immediately give notice to the several persons so having the 
highest and equal number of votes to attend at his office, either in person 
or by attorney, at a time to be appointed by said secretary, who shall 
then and there proceed to publicly decide by lot which of said persons 
so having an equal number of votes shall be declared duly nominated by his 
party: and the governor shall issue his proclamation declaring the nomina- 
tion of such person or persons, as above provided. 


History: En. Sec. 24, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 655, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. - 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


656. Error in ballot or count. Whenever it shall appear by affidavit 
to the district court or judge thereof, or to the supreme court or judge 
thereof, that an error or omission has occurred or is about to occur in the 
printing of the name of any candidate or other matter on the official pri- 
mary nominatnig election ballots or that any error has been or is about 
to be committed in the printing of the ballots, or that the name of any 
person or any other matter has been or is about to be wrongfully placed 
upcn such ballots, or that any wrongful act has been performed by any 
judge or clerk of the primary election, county clerk, canvassing board or 
member thereof, or by any person charged with a duty under this act, or 
that any neglect of duty by any of the persons aforesaid has occurred or is 
about to occur, such court or judge shall by order require the officer or 
person or persons charged with the error, wrongful act, or neglect, to forth- 
with correct the error, desist from the wrongful act, or perform the duty 
and do as the court shall order, or show cause forthwith why such error 
should not be corrected, wrongful act desisted from, or such duty or order 
performed. Failure to obey the order of any such court or judge shall 
be contempt. Any person in interest or aggrieved by the refusal or failure 
of any person to perform any duty or act required by this law shall, with- 
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out derogation to any other right or remedy, be entitled to pray for a 
mandamus in the district court of appropriate jurisdiction, and any. pro- 
ceedings under the provisions of this law shall be immediately heard and 
decided. 


History: En. Sec. 25, Initiative Meas- References 
ure, Nov. 1912; re-en. Sec. 656, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 4538, 464, 210 P 465. 


657. Secretary of state may send for returns. If the returns and ab- 
stracts of the primary nominating election of any county in the state shall 
not be received at the office of the secretary of state within twelve days 
after said election, the secretary of state shall forthwith send a messenger 
to the county board of such county, whose duty it shall be to furnish said 
messenger with a copy of said returns, and the said messenger shall be 
paid out of the county treasury of such county the sum of twenty cents for 
each mile he shall necessarily travel in going to and returning from said 
county. The county clerk, whenever it shall be necessary for him to do 
so in order to send said returns and abstracts within the time above limited, 
may send the same by telegraph, the message to be repeated, and the county 
shall pay the expense of such telegram. 


History: En. Sec. 26, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 657, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. | 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


658. Penalty for official misconduct. If any judge or clerk of a pri- 
mary nominating election, or other officers or persons on whom any duty 
is enjoined by this law, shall be guilty of any wilful neglect of such duty, 
or of any corrupt conduct in the discharge of the same, such judge, clerk, 
officer or other person, upon conviction thereof, shall be punished by im- 
prisonment in the penitentiary not less than one year nor more than five 
years, or by imprisonment in the county jail not less than three months 
nor more than one year, or by fine not less than one hundred dollars nor 
more than five hundred dollars. 


History: En. Sec. 27, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 658, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 
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659. Notice of contest. Any person wishing to contest the nomination 
of any other person to any state, county, district, township, precinct, or 
municipal office may give notice in writing to the person whose nomina- 
tion he intends to contest that his nominaticn will be contested stating the 
cause of such contest briefly, within five days from the time said person 
shall claim to have been nominated. 


History: En. Sec. 28, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 659, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


660. Service of notice—contest—how heard. Said notice shall be 
served in the same manner as a summons issued out of the district court 
three days before any hearing upon such contest as herein provided shall 
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take place, and shall state the time and place that such hearing shall be 
had. Upon the return of said notice served to the clerk of the court he 
shall thereupon enter the same upon his issue docket as an appeal case, 
and the same shall be heard forthwith by the district court; provided, 
that if the case cannot be determined by the district court in term time, 
within fifteen days after the termination of such primary nominating elec- 
tion, the judge of the district court may hear and determine the same at 
chambers forthwith, and shall make ail necessary orders for the trial of 
the case and carrying his judgment into effect; provided, that the district 
court provision of this section shall not apply to township or precinct 
officers. In case of contest between any persons claiming to be nominated 
to any township or precinct office, said notice shall be served in the man- 
ner aforesaid, and shall be returned to the district court of the county. 


History: En. Sec. 29, Initiative Meas-  kinson v. La Combe, 59 M 518, 520, 197 
ure Nov. 1912; re-en. Sec. 660, R. C. M. P 836. 


1921. References 

‘ NOTE.—Section 30 of this act is omit- Wilkinson v. La Combe, 59 M 518, 520, 
ted from this code in conformity with 197 P 836; State ex rel. Mills v. Stewart, 
the decision of the supreme court in Wil- 64 M 453, 464, 210 P 465. 

661. Contest—how tried and decided. Each party to such contest 
shall be entitled to subpoenas, and subpoenas duces tecum, as in ordinary 
eases of law; and the court shall hear and determine the same without the 
intervention of a jury, in such manner as shall carry into effect the ex- 
pressed will of a majority of the legal voters of the political party, as in- 
dicated by their votes for such nominations, not regarding technicalities 
or errors in spelling the name of any candidate for such nomination; and 
the county clerk shall issue a certificate to the person declared to be duly 
nominated by said court, which shall be conclusive evidence of the right of 
said person to hold said nomination; provided, that the judgment or de- 
cision of the district court in term time, or a decision of the judge thereof 
in vacation, as the case may be, may be removed to the supreme court in 
such manner as may be provided for removing such causes from the district 
court to the supreme court. 


History: En. Sec. 31, Initiative Meas- References 
ure Nov. 1912; re-en, Sec. 661, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


662. County and city central committeemen, how elected. There shall 
be elected by each political party, subject to the provisions of this law, at 
said primary nominating election, two committeemen, one of which shall 
be a man and one of which shall be a woman, for each election precinct who 
shall be residents of such precincts. Any elector may be placed in nomina- 
tion for committeemen of any precinct by a writing so stating, signed by 
such elector, and filed in the office of the county clerk within the time 
required in this act for the filing of petitions naming individuals as eandi- 
dates for nomination at the regular biennial primary election. The names 
of the various candidates for precinct committeemen of each political party 
shall be printed on the ticket of the same in the same manner as other can- 
didates and the voter shall express his choice among them in like manner 
as for such other candidates. The committeemen thus elected shall be the 
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representatives of their political party in and for such precinct in all ward 
or subdivision committees that may be formed. The committeemen elected 
in each precinct in each county shall constitute the county central committee 
of each of said respective political parties. Those committeemen who reside 
within the limits of any incorporated city or town shall constitute ex- 
officio the city central committee of each of said respective political parties 
and shall have the same power and jurisdiction as to the business of their 
several parties in such city matters that the county committees have in 
county matters, save only the power to fill vacancies in said committee, 
which power is vested in the county central committee. Hach committee- 
man shall hold such position for the term of two years from the date of 
the first meeting of said committee immediately following their election. 
In case of a vacancy happening, on account of death, resignation, removal 
from the precinct, or otherwise, the remaining members of said county com- 
mittee may select a committeeman to fill the vacancy and he shall be a 
resident of the precinct in which the vacancy occurred. Said county and 
eity central committees shall have the power to make rules and regulations 
for the government of their respective political parties in each county and 
city, not inconsistent with any of the provisions of this law, and to ‘elect 
two county members of the state central committee, one of which shall be 
a man and one of which shall be a woman, and the members of the congres- 
sional committee, and said committee shall have the same power to fill all 
vacancies and make rules in their jurisdiction that the county committees 
have to fill county vacancies and to make rules. Said county and city 
central committees shall have the power to make nominations to fill vacan- 
cies occurring among the candidates of their respective parties nominated 
for city or county offices by the primary nominating election where such 
vacancy is caused by death or removal from the electoral district, or other- 
wise. Said committees shall meet and organize by electing a chairman and 
secretary within thirty days after the candidates of their respective political 
parties shall have been nominated. They may select managing or executive 
committees and authorize such sub-committees to exercise any and all pow- 
ers conferred upon the county, city, state and congressional central com- 
mittees respectively by this law. The chairman of the county central com- 
mittee shall call said central committee meeting and not:less than fifteen 
days before the date of said central committee meeting shall publish said 
eall in a newspaper published at the county seat and shall mail a copy of the 
eall, enclosing a blank proxy, to each precinct committeeman. No proxy 
shall be recognized unless held by an elector of the precinct of the com- 
mitteeman executing the same. 


History: En. Sec. 32, Initiative Meas- office to be filled at a special election, 


ure Nov. 1912; re-en. Sec. 662, R. C. M. 
1921; amd. Sec. 1, Ch. 98, L. 1927; amd. 
Sec. 1, Ch. 34, L. 1929; amd. Sec. 1, Ch. 6, 
L. 1933. 


Operation and Effect 


Neither this section nor section 16 of 
the primary election law empowers a 
county central committee to make an 
original nomination of a candidate to an 
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the officer-elect having died soon after 
election and before induction into office. 
State ex rel. Smith v. Duncan, 55 M 376, 
177 P 248. 


References 


Wilkinson v. La Combe, 59 M 518, 520, 
197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. 
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663. National committeemen—selection and term. The state central 
committee of each political party in the state of Montana shall select one 
national committeeman and one national committeewoman. The chairman 
of the state central committee shall at once file with the national committee 
the names of the national committeeman and national committeewoman so 
selected, and it shall be the duty of the chairman of the delegation to the 
national convention of each political party to report to the national con- 
vention the names of the persons so selected to be the national committee- 
man and the national committeewoman of his political party for the state 
of Montana. Said committeeman and committeewoman shall represent said. 
political party as members of the national committee of said party and shall 
be selected in each year in which a president and vice-president of the 
United States are elected, and such selection shall be made prior to the 
meeting of the national conventions of the respective political parties. The 
national committeeman and committeewoman shall hold office for a term 
of four years. 


History: En. Sec. 1, Ch. 1, Ex. L. 1921; References 
re-en. Sec. 663, R. C. M. 1921; amd. Sec. Wilkinson v. La Combe, 59 M 518, 520, 
1, Ch. 159, L. 1925. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 
664. Omitted. 


665. Penalty for violation of law. If any candidate for nomination 
shall be guilty of any wrongful or unlawful act or acts at a primary nomin- 
ating election which would be sufficient, if such wrongful or unlawful act 
or acts had been done by such candidate at the regular general election, to 
eause his removal from office, he shall, upon conviction thereof, be removed 
from office in like manner as though such wrongful or unlawful act or 
acts had been committed at a regular general election, notwithstanding 
that he may have been regularly elected and shall not have been guilty of 
any wrongful or unlawful act at the election at which he shall have been 
elected to his office. 


History: En Sec. 33, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 665, R. C. M. Wilkinson v. La Combe, 59 M 518, 520,. 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


666. Candidates to formulate state platform. The candidates for the 
various state offices, and for the United States senate, representatives in 
Congress and the legislative assembly nominated by each political party at 
such primary, and senators of such political party, whose term of office 
extends beyond the first Monday in January of the year next ensuing, and 
the members of the state central committee of such political party, shall 
meet at the call of the chairman of the state central committee not later 
than September fifteenth next preceding any general election. They shall 
forthwith formulate the state platform of their party. They shall there- 
upon proceed to elect a chairman of the state central committee and perform 
such other business as may properly be brought before such meeting. 
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History: En. Sec. 34, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 666, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel, Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


667. Penalty for bribery, etc. Any person who shall offer, or with 
knowledge of the same permit any person to offer for his benefit, any bribe 
to a voter to induce him to sign any nomination paper, and any person whe 
shall accept any such bribe or promise of gain of any kind in the nature 
of a bribe as consideration for signing the same, whether such bribe or 
promise of gain in the nature of a bribe be offered or accepted before or 
after such signing, shall be guilty of a misdemeanor, and upon trial and con- 
viction thereof be punished by a fine of not less than twenty-five nor more 
than one thousand dollars, and by imprisonment in the county jail of not 
less than ten days nor more than six months. 


History: En. Sec. 35, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 667, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


668. General penal laws applicable. Any act declared an offense by 
the general laws of this state concerning caucuses, primaries and elections 
shall also, in like case, be an offense in and as to all primaries as herein 
defined, and shall be punished in the same form and manner as therein 
provided, and all the penalties and provisions of the law as to such cau- 
cuses, primaries and elections, except as herein otherwise provided, shall 
apply in such case with equal fince: and to the same oF Latah as though fully 
set forth in this act. 


History: En. Sec. 36, Initiative Meas- Ratacences 
ure Nov. 1912; re-en. Sec. 668, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 


1921. 197 P 836; State ex rel. Mills v. Stewart, 
64 M 453, 464, 210 P 465. : 


669. Forgery and suppression of nomination papers. Any person who 
shall forge any name of a signer or a witness to a nomination paper shall 
be guilty of forgery, and on conviction punished accordingly. Any person 
who, being in possession of nomination papers entitled to be filed under 
this act, or any act of the legislature, shall wrongfully either suppress, 
neglect or fail to cause the same.to be filed at the proper time in the proper 
office, shall, on conviction, be punished by imprisonment in the county jail 
not to exceed six months, or by a fine not to exceed one thousand dollars, 
or by both such fine and imprisonment in the discretion of the court. 


History: En. Sec. 37, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 669, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921, 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465. 


670. General laws applicable to this enactment. The provisions of the 
laws of this state now in force in relation to the holding of elections, the 
solicitation of voters at the polls, the challenging of voters, the manner of 
conducting elections, of counting the ballots and making return thereof, 
the appointment and compensation of officers of election, and all other 
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kindred subjects, shall apply to all primaries, insofar as they are consistent 
with this act, the intent of this act being to place the primary under the 
regulation and protection of the laws now in force as to elections. 


History: En. Sec. 38, Initiative Meas- References 
ure Nov. 1912; re-en. Sec. 670, R. C. M. Wilkinson v. La Combe, 59 M 518, 520, 
1921. 197 P 836; State ex rel. Mills v. Stewart, 


64 M 453, 464, 210 P 465; Thompson v. 
Chapin, 64 M 376, 383, 209 P 1060. 


671-673. Repealed—Referendum No. 27, page 488, laws of 1925. 


CHAPTER 66 


PRESIDENTIAL ELECTORS AND DELEGATES TO 
NATIONAL CONVENTIONS 


Section 673.1. Political party defined. 

673.2. Exclusive method of selecting presidential electors and delegates to 
national political conventions—committeemen and chairmen. 

673.3. County conventions—notice of holding—proceedings when no central 
committee exists. 

673.4. Presiding officer—proxies. 

673.5. Organization of county conventions — certificates of election — dele- 
gates to state convention. 

673.6. Time of state convention—election of presidential electors and dele- 
gates to national convention. 

673.7. Conduct of state convention. 

673.8. Payment of convention expenses. 


673.1. Political party defined. The term political party as used in this 
act shall include any party conducted for political purposes, which now has 
or hereafter shall perfect.a national organization. 


History: En. Sec. 1, Ch. 126, L. 1927. tended to limit the scope of the first, but: 
O rice d Effect the two must be read together and har- 
Pera Cro Dy wal A monized, and under that rule held that 


Where the legislature at the same ses- . chapter 7, laws of 1927, and this section 
sion passes two statutes relating to the providing for a method of electing presi- 
same subject matter, it may not be pre- dential electors, ete., are not in irrecon- 
sumed that by enacting the second, with- cilable conflict. State ex rel. Foster et al. 
out making reference to the first, it in- v. Mountjoy, 83 M 162, 166, 271 P 446. 


673.2. Exclusive method of selecting presidential electors and delegates. 
to national political conventions—committeemen and chairmen. All politi- 
eal parties in Montana shall hereafter nominate their presidential electors. 
and elect their delegates to national conventions in the manner provided 
by this act. It shall be the duty of each political party to select in each 
county in the state in such manner as is now provided by law, or by the 
rules of the party in case the law does not so provide, a precinct commit- 
teeman for each election precinct, a county chairman in each county and 
a state chairman. 

History: En. Sec. 2, Ch. 126, L. 1927. 


673.3. County conventions—notice of holding—proceedings when no 
central committee exists. In each year when a president of the United 
States is to be chosen a county convention shall be held by each political 
party on the second Tuesday in May in each county in the state, composed 
of the county precinct committeemen of the party. The chairman of the 
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county central committee shall call said county convention and, not less 
than ten days nor more than two weeks before the date of the convention, 
shall publish said call in a newspaper published at the county seat and 
shall mail a copy of the call to each precinct committeeman. In the event 
there is no county central committee in any county, the state central com- 
mittee of the political party having no county central committee in said 
county shall appoint a county central committee therein and said county 
central committee shall have the same powers and duties as county central 
committee selected as now provided by law. | 
History: En. Sec. 3, Ch. 126, L. 1927. 


673.4. Presiding officer—proxies. The county chairman of the party 
shall preside at the county convention. No person other than a_ duly 
elected or appointed precinct committeeman shall be entitled to sit in said 
convention or participate in its proceedings. No proxy shall be recognized — 
unless held by an elector of the precinct of the committeeman executing 
the same. In case of the absence of any precinct committeeman and his 
duly appointed proxy, the convention may fill the vacancy by appointing 
some qualified elector of the party, resident in the precinct, to represent 
such precinct in the convention. 

History: En. Sec. 4, Ch. 126, L. 1927. 


673.5. Organization of county convention—certificates of election— 
delegates to state convention. Said county convention shall organize by 
the appointment of a secretary, who, with the chairman of the meeting, 
shall issue and sign certificates of election to the delegates and alternates 
elected by the convention. The convention shall elect delegates and alter- 
nate delegates to attend the state convention, in a number equal to the total 
number of state senators and representatives elected from said county to 
the legislative assembly. 

History: En. Sec. 5, Ch. 126, L. 1927. 


673.6. Time of state convention—election of presidential electors and 
delegates to national convention. On the third Tuesday in May the dele- 
gates (or alternate delegates in case any elected delegates can not attend) . 
shall hold a state convention at the seat of government for the purpose of 
electing delegates and alternates to the national convention of the party, 
and presidential electors. ; 

History: En. Sec. 6, Ch. 126, L. 1927. 


673.7. Conduct of state convention. Said state convention shall be 
conducted in accordance with the party rules, subject, however, to the fol- 
lowing requirements : 


The chairman of the state central committee shall call the state conven- 
tion and shall publish the call at least once in a newspaper published at 
the seat of the government. Said call shall be published not less than ten 
(10) days nor more than two (2) weeks before the date of the convention 
and a copy of the call shall be mailed to the county chairman in each county. 
The chairman of the state central committee shall preside over the conven- 


564 


Ch. 66, 67 BALLOTS—PREPARATION AND FORM 673.8-678 


tion and, together with a secretary chosen by the convention, shall sign 
certificates of election, which shall, be delivered as credentials to the 
several persons elected by the convention as delegates to the national con- 
vention of said party, and certificates of nomination for presidential electors 
for said party which shall be filed with the secretary of state. Only 
regularly elected delegates or alternates shall be entitled to sit in said 
convention or participate in its proceedings and no proxies shall be recog- 
nized by the convention. In case of the absence of a member or members 
of the delegation elected from any county the delegates present for said 
county shall be entitled to cast a number of votes equal to the number 
of delegates elected to the convention from said county. 
History: En. Sec. 7, Ch. 126, L. 1927. 


673.8. Payment of convention expenses. The entire expense of con- 
ducting the county and state conventions herein provided for shall be de- 
frayed by the several political parties, except that each elected delegate or 
-alternate who shall attend the state convention and participate therein 
shall receive the sum of five (5c) cents per mile for each mile actually 
travelled by him in going to and returning from said convention, said 
mileage to be computed by the shortest practicable route, and to be paid 
out of the general funds of the county in the same manner as other election 
expenses. 

History: En. Sec. 8, Ch. 126, L. 1927. 


674-676. Repealed—Referndum No. 27, page 488, laws of 1925. 


CHAPTER 67 
BALLOTS—PREPARATION AND FORM 


Section 677. Ballots, how printed and distributed. 
678. County clerk to print ballots—elector may vote for any person. 
679. Municipal clerk to act in municipal election. 
680. Pasters to be printed and distributed where vacancy has been filled. 
681. Form, color and size of ballot. 
682. Ballot to indicate party or principle—selection, how made in case of 
double nomination. . 
683. Blank space and margin. 
684, Stub, size and contents. 
685. Uniformity of size and printing. 
686. County clerk to prepare ballot, when and how. 
687. Number of ballots to be provided for each precinct. 

677. Ballots, how printed and distributed. All ballots cast in elections 
for public officers within the state (except school district officers), must be 
printed and distributed at public expense as provided in this chapter. 
The printing of ballots and cards of instruction for the elections in each 
county, and the delivery of the same to the election officers is a county 
charge, and the expense thereof must be paid in the same manner as the 
payment of other county expenses, but the expense of printing and deliv- 
ering the ballots must, in the case of municipal elections, be a charge upon 
the city or town in which such election is held. 

History: En. Sec. 1, p. 135, L. 1889; re-en. Sec. 1350, Pol. C. 1895; re-en. Sec. 541, 
Rev. C. 1907; re-en. Sec. 677, R. C. M. 1921. Cal. Pol. C. Sec. 1185. 

678. County clerk to print ballots—elector may vote for any person. 
Except as in this chapter otherwise provided, it is the duty of the county 
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clerk of each county to provide printed ballots for every election for pub- 
lic officers in which electors or any of the electors within the county par- 
ticipate, and to cause to be printed in the ballot the name of every can- 
didate whose name has been certified to or filed with the county clerk in 
the manner provided for in this chapter. Ballots other than those printed. 
by the respective county clerks according to the provisions of this chapter 
must not be cast or counted in any election. Any elector may write or 
paste on his ballot the name of any person for whom he desires to vote 
for any office, and must mark the same as provided in section 696, and 
such vote must be counted the same as if printed upon-the ballot and 
marked by the voter, and any voter may take with him into the polling- 
place any printed or written memorandum or paper to assist him in mark-. 
ing or preparing his ballot except as otherwise provided in this chapter. 


History: En. Sec. 1351, Pol. C. 1895; 
re-en. Sec. 542, Rev. C. 1907; re-en. Sec. 
678, R. C. M. 1921. Cal. Pol. C. Sec. 1196. 


so provided can be cast or counted. Har- 
rington v. Crichton, 53 M 388, 391, 164 
Prost. 


Operation and Effect 


By statute a uniform ballot has been 
adopted, to be printed and distributed at 
public expense, and no others than those 


References 


Cited or applied as section 1351, political 
code, in state ex rel. Brooks v. Fransham,, 
19 M 273, 286, 48 P 1. 


679. Municipal clerk to act in municipal elections. In all municipal 
elections the city clerk must perform all the duties prescribed for county 
clerks m this chapter. 


History: En. Sec. 1352, Pol. C. 1895; re-en. Sec. 543, Rev. C. 1907; re-en. Sec. 679, 
R. C. M. 1921. 


680. Pasters to be printed and distributed where vacancy has been 
filled. When any vacancy occurs before election day and after the print- 
ing of the ballots, and any person is nominated: according to the provi- 
sions of this code to fill such vacancy, the officer whose duty it is to have 
the ballots printed and distributed must thereupon have printed a requi- 
site number of pasters containing the name of the new nominee, and must 
mail them by registered letter to the judges of election in the various. 
precincts interested in such election, and the judges of election, whose 
duty it is made by the provisions of this chapter to distribute the ballots,. 
must affix such pasters over the name for which substitution is made in 
the proper place on each ballot before it is given out to the elector. 


History: En. Sec. 1353, Pol. C. 1895; 
re-en. Sec. 544, Rev. C. 1907; re-en. Sec. 
680, R. C. M. 1921. 


Referenecs 
Referred to as section 1353 of the polit- 
ical code in State ex rel. Scharnikow v.~ 


Hogan, 24 M 397, 403, 62 P 683. 


681. Form, color and size of ballot. Ballots prepared under the provi- 
sions of this chapter must be white in color and of a good quality of paper, 
and the names must be printed thereon in black ink. The ballots used in 
any one county must be uniform in size, and every ballot must contain the 
names of every candidate whose nomination for any special office specified 
in the ballot has been certified or filed according to the provisions of law, 
and no other names. The list of candidates of the several parties shall 
be placed in separate columns of the ballot, in such order as the author- 
ities charged with the printing of the ballots shall decide. As near as 
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682 


possible the ballot shall be in the following form: 
vided for in this section) 


(stub hereinafter pro- 


DEMOCRATIC. REPUBLICAN. LABOR PARTY. 


For Governor For Governor 


For Governor 


Joseph K. Toole John E. Richards Fred Whiteside 


a 


For Lieut.-Governor 


Pe 


For Lieut.-Governor For Lieut.-Governor 


Frank C. Higgins Alex. C. Botkin 


WE 


For Sec. of State For See. of State For See. of State 


Geo. M. Hays Louis Rotwitt W. R. Allen 


bet 
Ee 
Fa 


and continuing in like manner as to all candidates to be voted for at such 
election. 


History: Ap. p. Sec. 17, p. 139, L. 1889; 
amd. Sec. 1354, Pol. C. 1895; amd. Sec. 


1354, p. 117, L. 1901; amd. Sec. 2, Ch. 88, 


L. 1907; Sec. 545, Rev. C. 1907; re-en. Sec. 
681, R. C. M. 1921. 


NOTH.—Sections 681 to 686 were origi- 
nally part of section 545, revised codes, 
1907, which has been divided in this code. 


Operation and Effect 


_The so-called anti-fusion statute, con- 
sisting of this section and the five follow- 
ing sections, was not impliedly repealed 


Cal. Pol. C. Sec. 1197. 


by the primary election law of 1913, and 
is not unconstitutional. State ex rel. Met- 
ealf v. Wileman, 49 M 436, 437, 143 P 565. 


Referenecs 


Cited or applied as section 1354, political 
code, before amendment, in State ex rel. 
Brooks v. Fransham, 19 M 273, 286, 48 
P 1; as laws of 1901, p. 117, before amend- 
ment, in State ex rel. Riley v. Weston, 31 
M 218, 226, 78 P 487; as section 545, re- 
vised codes, in Harrington v. Crichton, 53 
M 388, 391, 164 P 537. 


682. Ballot to indicate party or principle—selection, how made in case 
of double nomination. Every ballot must also contain the name of the 
party, or principle, which the candidates in the respective columns repre- 
sent, aS contained in the certificates of nomination; provided, however, 
that where any person is nominated for the same office by more than one 
party or convention, his name shall be placed upon the ticket under the 
designation of the party which first nominated him, unless he declines, in 
writing, one'or more of such nominations, or by written election indicates 
the party designation under which he desires his name to be printed, or 
if he was nominated by more than one party or convention at the same 
time shall, within the time fixed by law for filing certificates of nomina- 
tion, file with the officer with whom his certificate of nomination is 
required to be filed a written election indicating the party designation 
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under which he desires his name to be printed on the ballot, and it shall 
be so printed. If he shall fail or neglect to so file such an election, the 
officer with whom the certificate of nomination is required to be filed 
shall place his name under the designation of either of the parties by 
which he was nominated, but under no other designation whatever, and 
no person, who has been nominated by petition or otherwise, shall have 
his name printed upon the ticket if the same already appears under a 
party designation. 

History: Ap. p. Sec. 17, p. 139, L. 1889; amd. Sec. 1354, Pol. C. 1895; amd. Sec. 
1354, p. 117, L. 1901; amd. Sec. 2, Ch. 88, L. 1907; Sec. 545, Rev. C. 1907; re-en. Sec. 
682, R. C. M. 1921. Cal. Pol. C. Sec. 1197. | 

683. Blank space and margin. Below the names of candidates for 
each office there must be left a blank space large enough to contain as 
many written names of candidates as there are persons to be elected. 
There must be a margin on each side of at least half an inch in width, 
and a reasonable space between the names printed thereon, so that the 
voter may clearly indicate, in the way hereinafter provided, the candi- 
date or candidates for whom he wishes to east his ballot. 

History: Ap. p. Sec. 17, p. 139, L. 1889; amd. Sec. 1354, Pol. C. 1895; amd. Sec. 
1354, p. 117, L. 1901: amd. Sec. 2, Ch. 88, L. 1907; Sec. ‘545, Rev. C. 1907; re-en. Sec. 
683, R. C. M. 1921. Cal. Pol. C. Sec. 1197. 

684. Stub, size and contents. The ballot shall be printed on the same 
leaf with a stub, and separated therefrom by a perforated line. The part 
above the perforated line, designated as the stub, shall extend the entire 
width of the ballot, and shall be of sufficient depth to allow the follow- 
ing instructions to voters to be printed thereon, such depth.to be not less 
than two inches from the perforated line to the top thereof, upon the 
face of which stub shall be printed, in type known as brevier capitals, 
the following: ‘‘This ballot should be marked with an ‘X’ in the square 
before the name of each person or candidate for whom the elector intends 
to. vote. In cases of a ballot containing a constitutional amendment, or 
other question to be submitted to a vote of the people, by marking an ‘X’ 
in the square before the answer of the question or amendment submitted. 
The elector may write in the blank spaces, or paste over another name, 
the name of any person for whom he wishes to vote, and vote for such 
person by marking an ‘X’ in the square before such name.’’ On the back 
of the stub shall be printed or stamped by the county clerk, or other 
officer whose duty it is to provide the ballots, the consecutive number of 
the ballot, beginning with number ‘‘1,’’ and increasing in regular numeri- 
cal order to the total number of ballots required for the precinct. 


History: Ap. p. Sec. 17, p. 139, L. 1889; amd. Sec. 1354, Pol. C. 1895; amd. Sec. 
1354, p. 117, L. 1901; amd. Sec. 2, Ch. 88, L. 1907; Sec. 545, Rev. C. 1907; re-en. Sec. 
684, R. C. M. 1921. Cal. Pol. C. Sec. 1197. 


685. Uniformity of size and printing. All of the official ballots of the 
same sort, prepared by any officer or board for the same balloting place, 
shall be of precisely the same size, arrangement, quality and tint of paper, 
and kind of type, and shall be printed in black ink of the same tint, so 
that when the stubs numbered as aforesaid shall be detached therefrom, 
it shall be impossible to distinguish any one of the ballots from the other 
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ballots of the same sort, and the names of all candidates printed upon the 
ballots shall be in type of the same size and character. 

History: Ap. p. Sec. 17, p. 139, L. 1889; amd. Sec. 1354, Pol. C. 1895; amd. Sec. 
1354, p. 117, L. 1901; amd. Sec. 2, Ch. 88, L. 1907; Sec. 545, Rev. C. 1907; re-en. Sec. 
685, R. C. M. 1921. Cal. Pol. C. Sec. 1197. 

686. County clerk to prepare ballot, when and how. Whenever the 
secretary of state has duly certified to the county clerk any question to be 
submitted to the vote of the people, the county clerk must print the ballot 
in such form as will enable the electors to vote upon the question so pre- 
sented in the manner provided by law. The county clerk must also pre- 
pare the necessary ballots whenever any question is required by law to 
be submitted to the electors of any locality, and any of the electors of the 
state generally, except that as to all questions submitted to the electors 
of a municipal corporation alone the city clerk must prepare the neces- 
sary ballots. 


: History: Ap. p. Sec. 17, p. 139, L. 1889; amd. Sec. 1354, Pol. C. 1895; amd. Sec. 
1354, p. 117, L. 1901; amd. Sec. 2, Ch. 88, L. 1907; Sec. 545, Rev. C. 1907; re-en. Sec. 
686, R. C. M. 1921. Cal. Pol. C. Sec. 1197. 


687. Number of ballots to be provided for each precinct. The county 
elerk must provide for each election precinct in the county ten more than an 
equal number of ballots as there are electors registered in the precinct. 
If there is no registry in the precinct, the county clerk must provide ballots 
equal to the number of electors who voted at the last preceding election 
in the precinct, unless in the judgment of the county clerk a greater num- 
ber be needed, but in no case to exceed one and one-half times as many as 
the number of registered voters in the precinct. He must keep a record 
in his office, showing the exact number of ballots, that are delivered to the 
judges of each precinct. In municipal elections it is the duty of the city 
elerk to provide ballots as specified in this section. 


History: Ap. p. Sec. 1355, Pol. C. 1895; amd. Sec. 3, Ch. 88, L. 1907: Sec. 546, Rev. 
C. 1907; re-en. Sec. 687, R. C. M. 1921; amd. Sec. 1, Ch. 16, L. 1925. Cal. Pol. C. Sec. 
1199. 


CHAPTER 68 


CONDUCTING ELECTIONS—THE POLLS—VOTING AND CHALLENGES 


Section 688. Voting to commence when and continue how long. 
689. Time of opening and closing of polls. 
690. Proclamation at opening and thirty minutes before closing polls. 
691. Proclamation at closing polls. 
692. Sufficient booths or compartments must be furnished. 
693. Elector to cast his ballot without interference. 
694. Expenses of providing places for election. 
695. Delivery of official ballots to elector. 
696. Method of voting. ‘ 
697. Only one person to occupy booth, and no longer than five minutes. 
698. Spoiled ballot. 
699. Judges may aid disabled elector. 
700. Manner of voting. 
701. Announcement of voter’s name. 
702. Putting ballot in box. 
703. Record that person has voted, how kept. ' 
704. Marking precinct registry book when elector has voted—procedure. 
705. List of voters. 
706. Grounds of challenge. 
707. Proceedings on challenges for want of identity. 
708. Same on challenges for having voted before. 
709. Same on ground of conviction of crime. 
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710. Challenges, how determined. 

711. Trial of challenges. 

712. If a person refuses to be sworn, vote to be rejected. 

713. Proceedings upon determination of challenges. 

714. List of challenges to be kept. 

688. Voting, to commence when and continue how long. Voting may 

commence as soon as the polls are open, and may be continued during all 
the time the polls remain open. 


History: En. Sec. 1365, Pol. C. 1895; re-en. Sec. 556, Rev. C. 


1907; re-en. Sec. 688, 
R. C. M. 1921. Cal. Pol. C. Sec. 1224. 


689. Time of opening and closing of polls. The polls must be opened 
at eight o’clock on the morning of election day and must be kept open con- 
tinuously until six o’clock in the afternoon of said day, when the same 
must be closed; provided that in precincts having less than one hundred 
(100) registered electors the polls must be opened at one o’clock in the 
afternoon of election day and must be kept open continuously until six 
o’clock in the afternoon of said day, when they must be closed; provided, 
further, that whenever all registered electors in any precinct have voted 
the polls shall be immediately closed. 


History: Ap. p. Sec. 11, p. 462, Cod. amd. Sec. 1290, Pol. C. 1895; re-en. Sec. 


Stat. 1871; re-en. Sec. 11, p. 73, L. 1876; 
re-en. Sec. 525, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1017, 5th Div. Comp. Stat. 1887; 


514, Rev. C. 1907; re-en. Sec. 689, R. C. M. 
1921; amd. Sec. 1, Ch. 3, L. 1935. Cal. Pol. 
C. Sec. 1160. 


690. Proclamation at opening and thirty minutes before Bly: polls. 
Before the judges receive any ballots they must cause it to be proclaimed 
aloud at the place of election that the polls are open, and thirty minutes 
before the closing of the polls pio chea aa must be made that the polls 
wili close in one-half hour. 


History: Ap. p. Sec. 11, p. 462, Cod. 
Stat. 1871; re-en. Sec. 11, p. 73, L. 1876; 
re-en. Sec. 525, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1017, 5th Div. Comp. Stat. 1887; 


691. Proclamation at closing polls. When polls are closed, that fact 
must be proclaimed aloud at the place of election; and after such procla- 
mation no ballots must be received. 


History: Ap. p. Sec. 11, p. 462, Cod. 
Stat. 1871; re-en. Sec. 11, p. 73, L. 1876; 
re-en. Sec. 525, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1017, 5th Div. Comp. Stat. 1887; 


amd. Sec. 1291, Pol. C. 1895; re-en. Sec. 
515, Rev. C. 1907; re-en. Sec. 690, R. C. M. 
1921. Cal. Pol. C. Sec. 1163. 


amd. Sec. 1292, Pol. C. 1895; re-en. Sec. 
516, Rev. C. 1907; re-en. Sec. 691, R. C. M. 
1921. Cal. Pol. C. Sec. 1164. 


692. Sufficient booths or compartments must be furnished. All officers 
upon whom is imposed by law the duty of designating the polling-places 
must provide in each polling-place designated by them, a sufficient number 
of places, booths, or compartments, each booth or compartment to be fur- 
nished with a door or curtain sufficient in character to screen the voter 
from observation, and must be furnished with such supplies and con- 
veniences as shall enable the elector to prepare his ballot for voting, and 
in which electors must’ mark their ballots, screened from observation, and 
a guard-rail so constructed that only persons within such rail can approach 
within ten feet of the ballot-boxes, or the places, booths, or compartments 
herein provided for. The number of such places, booths, or compartments 
must not be less than one for every fifty electors, or fraction thereof, 
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registered in the precinct. In precincts containing less than twenty-five 
registered voters, the election may be conducted under the provisions of 
this chapter without the preparation of such booths or compartments, as 
required by this section. 

History: En. Sec. 22, p. 141, L. 1889; re-en. Sec. 1357, p. 118, L. 1901; re-en. Sec. 
548, Rev. C. 1907; re-en. Sec. 692, R. C. M. 1921. Cal. Pol. C. Sec. 1203. 

693. Elector to cast his ballot without interference. No person other 
than electors engaged in receiving, preparing, or depositing their ballots, 
or a person present for the purpose of challenging the vote of an elector 
about to cast his ballot, is permitted to be within said rail; and in cases 
of small precincts where places, booths, or compartments are not required, 
no person engaged in preparing his ballot shall, in any way, be inter- 
fered with by any person, unless it be some one authorized by the provi- 
sions of this chapter to assist him in preparing his ballot; nor shall any 
officer of election do any electioneering on election day. No person what- 
soever shall do any electioneering on election day, within any polling 
place, or any building in which an election is being held, or within twenty- 
five feet thereof; said space of twenty-five feet to be protected by ropes 
and kept free of trespassers; nor shall any person obstruct:the doors or 
entries thereto, or prevent free ingress to and egress from said building. 
Any election officer, sheriff, constable, or other peace officer is hereby 
authorizd and empowered, and it is hereby made his duty, to clear the 
passageway, and prevent such obstruction, and to arrest any person so 
doing. No person shall remove any ballot from the polling-place before 
the closing of the polls. No person shall show his ballot after it is marked, 
to any person, in such a way as to reveal the contents thereof, or the 
name of the candidate or candidates for whom he has marked his vote; 
nor shall any person solicit the elector to show the same; nor shall any 
person, except the judge of election, receive from any elector a ballot 
prepared for voting. No elector shall receive a ballot from any other per- 
son than one of the judges of election having charge of the ballots; nor 
shall any person other than such judge of election deliver a ballot to 
such elector. No elector shall vote, or offer to vote, any ballot except 
such as he has received from the judges of election having charge of the 
ballots. No elector shall place any mark upon his ballot by which it may 
afterwards be identified as the one voted by him. Every elector who does 
not vote a ballot delivered to him by the judges of election having charge 
of the ballots, shall, before leaving the polling-place, return such ballot 
to such judges. 

History: Ap. p. Sec. 22, p. 141, L. 1889; References 
re-en. Sec. 1358, Pol. C. 1895; amd. Sec. Cited or applied as section 1358, polit- 
1358, p. 118, L. 1901; re-en. Sec. 549, Rev. jeg) code, as amended, in Lane v. Bailey, 
C. 1907; re-en. Sec. 693, R. C. M. 1921. o9 yw 548, 560, 75 P 191. 
Cal. Pol. C. Sec. 1215. 

694. Expenses of providing places for election. The expense of pro- 
viding such places or compartments, ropes, and guard-rails is a public 
charge, and must be provided for in the same manner as the other elec- 
tion expenses. 


History: En. Sec. 1359, p. 119, L. 1901; re-en. Sec. 550, Rev. C. 1907; re-en. Sec. 694, 
R. C. M. 1921. 
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695. Delivery of official ballots to elector. At any election the judges 
of election must designate two of their number whose duty it is to deliver 
ballots to the qualified electors. Before delivering any ballot to an elector, 
the said judges must print on the back, and near the top of the ballot, 
with the rubber or other stamp provided for the purpose, the designation 
‘‘official ballot’? and the other words on same, as provided for in section 
603 of this code; and the clerks must enter on the poll-lists the name of 
such elector and the number of the stub attached to the ballot given him. 
Each qualified elector must be entitled to receive from the judges one 


ballot. 


History: Ap. p. Sec. 23, p. 141, L. 1889; 
amd. Sec. 1360, Pol. C. 1895; amd. Sec. 4, 
Ch. 88, L. 1907; Sec. 551, Rev. C. 1907; 
re-en. Sec. 695, R. C. M. 1921. 


Operation and Effect 


Where ballots had been delivered to 
electors by the judges of election with 
the official stamp apparently in the place 
in which the law requires it to be, al- 
though in reality it was on the stub in- 


stead of on the ballot proper, the act of 
the judges in removing the stamp with 
the stub—thus leaving the ballot without 
the stamp—did not render the ballot void. 
Harrington v. Orichton, 53 M 388, 164 P 
537. 

References 

Cited or applied as section 1360, polit- 
ical code, before amendment, in State ex 
rel. Brooks v. Fransham, 19 M 273, 287, 
48 P 1. 


696. Method of voting. On receipt of his ballot the elector must 
forthwith, without leaving the polling-place and within the guard-rail 
provided, and alone, retire to one of the places, booths, or compartments, 
if such are provided, and prepare his ballot. He shall prepare his ballot 
by marking an ‘‘X’’ in the square before the name of the person or per- 
sons for whom he intends to vote. In case of a ballot containing a con- 
stitutional amendment, or other question to be submitted to the vote of 
the people, by marking an ‘‘X’’ in the square before the artswer of the 
question or amendment submitted. The elector may write in the blank 
spaces or paste over any other name the name of any person for whom he 
wishes to vote, and vote for such person by marking an “‘X’’ before such 
name. No elector is at liberty to use or bring into the polling-place any 
unofficial sample ballot. After preparing his ballot the elector must fold — 
it so the face of the ballot will be concealed and so that the indorsements 
stamped thereon may be seen, and hand the same to the judges in charge 
of the ballot-box, who shall announce the name of the elector and the 
printed or stamped number on the stub of the official ballot so delivered 
to him, in a loud and distinet tone of voice. If such elector be entitled 
then and there to vote, and if such printed or stamped number is the same 
as that entered-on the poll-list as the number on the stub of the official 
ballot last delivered to him by the ballot judge, such judge shall receive 
such ballot, and, after removing the stub therefrom in plain sight of the 
elector, and without removing any other part of the ballot, or in any 
way exposing any part of the face thereof below the stub, shall deposit 
each ballot in the proper ballot-box for the reception of voted ballots, 
and the stubs in a box for detached ballot stubs. Upon voting, the elector 
shall forthwith pass outside the guard-rail, unless he be one of the per- 
sons authorized to remain within the guard-rail for other purposes than 
voting. 
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History: Ap. p. Sec. 24, p. 142, L. 1889; 
amd. Sec. 1361, Pol. C. 1895; amd. Sec. 
1361, p. 119, L. 1901; amd. Sec. 5, Ch. 88, 
L. 1907; Sec. 552, Rev. C. 1907; re-en. Sec. 
696, R. C. M. 1921. Cal. Pol. C. Sec. 1205. 


Operation and Effect 


In an election contest, the court prop- 
erly refused to count for a candidate bal- 
lots marked as follows: (1) Where the 
eross was placed after the candidate’s 
name and entirely without his party col- 
umn; (2) where perpendicular lines were 
drawn through’ the names in one party 
column, but no cross was placed before 
the eandidate’s name; and (3) where his 
name was written in: one party column, 
but no cross marked in the square 
before the name. In neither instance was 
there substantial, or any, compliance with 
the provisions of this section. Carwile 
v. Jones, 38 M 590, 595, 101 P 153. 

Id. In an election contest, the court 
properly refused to count a ballot for a 
candidate which was marked by crossing 
out all the names in other party columns, 
but which failed to show an ‘‘X’?’ before 
his name. While the intention of the 
voter is generally a very material consid- 
eration, he must express his intention 
substantially as indicated by the statute. 

Id. Where the cross-mark was placed 
after the candidates name but within his 
party column, the ballot was void, since 
the elector did not substantially comply 
with the requirement of this section rela- 
tive to placing the mark before the name. 

Id. Any mark within the square before 
the candidate’s name, which can be said 
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_to be a crossing of two lines, will answer 


the requirements of the statute that the 
elector must place an ‘‘X’’ in such square; 
and in the absence of anything to indi- 
cate a purpose on his part to identify his 
ballot by the use of a third line within 
the square, a defect in the mark is not 
sufficient to vitiate the ballot. 


Acts of Election Officers 


A ballot properly marked, but from 
which the stub has not been detached by 
the ballot judge as required by this 
section, should be counted; a voter is not 
to be disfranchised by the errors or 
wrongful acts of election officers. Car- 
wile v. Jones, 38 M 590, 599, 101 P 153. 

Id. A ballot bearing the indorsement: 
‘‘Voted by H. and M. (judges election) 
for illegibility of voter,’’ was not void 
on the ground that the reason given for 
assisting the voter was not one recog- 
nized by law, since section 699, post, does 
not require the judges to certify the rea- 
son for assisting an elector, and the 
words ‘‘for illegibility of voter’’ were 
therefore surplusage; and in the absence 
of a showing why they gave assistance, 
it will be presumed that they regularly 
performed their official duties. 


Referenecs 

Cited or applied as section 1361, polit- 
ical code, before amendment, in State ex 
rel. Brooks v. Fransham, 19 M 273, 292, 
48 P 1; as section 552, revised codes, in 
Harrington v. Crichton, 53 M 388, 164 
PAOGT. 


697. Only one person to occupy booth, and no longer than five min- 


utes. 


No more than one person must be allowed to occupy any one booth 


at one time, and no person must remain in or occupy a booth longer than 
may be necessary to prepare his ballot, and in no event longer than five 
minutes, if the other booths or compartments are occupied. 

History: En. Sec. 25, p. 142, L. 1889; re-en. Sec. 1362, Pol. C. 1895; re-en. Sec. 553, 


Rev. C. 1907; re-en. Sec. 697, R. C. M. 1921. 


698. Spoiled ballot. 


Cal. Pol. C. Sec. 1206. 


Any elector who by accident or mistake spoils 


his ballot, may, on returning said spoiled ballot, receive another in place 


thereof. 


History: En. Sec. 26, p. 142, L. 1889; re-en. Sec. 1363, Pol. C. 1895; re-en. Sec. 554, 


Cal. Pol. C. Sec. 1207. 


Rev. C. 1907; re-en. Sec. 698, R. C. M. 1921. 


699. Judges may aid disabled elector. Any elector who declares to 
the judges of election, or when it appears to the judges of election that 
he cannot read or write, or that because of blindness or other physical 
disability he is unable to mark his ballot, but for no other cause, must, 
upon request, receive the assistance of two of the judges, who shall repre- 
sent different parties, in the marking thereof, and such judges must 
certify on the outside thereof that it was so marked with their assistance, 
and must thereafter give no information regarding the same. The judges 
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must require such declaration of disability to be made by the elector under 
oath before them, and they are hereby authorized to administer the same. 
No elector other than the one who may, because of his inability to read or 
write, or of his blindness or physical disability, be unable to mark his bal- 
lot, must divulge to any one within the polling-place the name of any 
candidate for whom he intends to vote, or ask or receive the assistance 


of any person within the polling-place in the preparation of his ballot. 


History: Ap. p. Sec. 27, p. 142, L. 1889; 
amd. Sec. 1364, Pol. C. 1895; amd. Sec. 
1364, p. 120, L. 1901; re-en. Sec. 555, Rev. 
C. 1907; re-en. Sec. 699, R. C. M. 1921. Cal. 
Pol. C. Sec. 1208. , 


Operation and Effect 


Where it appeared in an election con- 
test that a voter’s ballot had been in- 
dorsed by the judges of election, as re- 
quired by this section, it was necessary 


to show that it could not thereby be 
identified, in order to let in, as secon- 
dary evidence, testimony as to how he 
voted. Lane v. Bailey, 29 M 548, 560, 
Tange a8 4 


References 


Cited or applied as section 555, revised 
codes, in Carwile v. Jones, 38 M 590, 597, 
101 P 153; Gervais v. Rolfe, 57 M 209, 


polo, oe peeoou, 


700. Manner of voting. The person offering to vote must hand his 
ballot to the judges, and announce his name, and in incorporated cities and 
towns any such person must also give the name of the street, avenue, or 
location of his residence, and the number thereof, if it be numbered, or 
such clear and definite description of the place of such residence as shall 
definitely fix the same. 


History: En. Sec. 1366, Pol. C. 1895; 
re-en. Sec. 557, Rev. C. 1907; re-en. Sec. 
700, R. C. M. 1921. Cal. Pol. C. Sec. 1225. 


701. Announcement of voter’s name. The judges must receive the 
ballot, and before depositing it in the ballot-box must, in an audible tone 
of voice, announce the name, and in ineorporated towns and cities the 
judges must also announce the residence of the person voting, and the 
same must be recorded on each poll-book. 


History: En. Sec. 1367, Pol. C. 1895; 
re-en. Sec. 558, Rev. C. 1907; re-en. Sec. 
701, R. C. M. 1921. Cal. Pol. C. Sec. 1226. 


References 
Goodell v. Judith Basin County et al., 
70 M 222, 233, 224 P' 1110, 


References 
Goodell v. Judith Basin County et al., 
70 M 2238, 233, 224 P 1110. 


702. Putting ballot in box. If the name be found on the official reg- 
ister In use at the precinct where the vote is offered, or if the person 
offering to vote produce and surrender a proper registry certificate, and 
the vote is not rejected, upon a challenge taken, the judges must imme- 
diately and publicly, in the presence of all the judges, place the ballot, 
without opening or examining the same, in the ballot-box. 


History: En. Sec. 1368, Pol. C. 1895; 
re-en. Sec. 559, Rev. C. 1907; re-en. Sec. 
702, R. C. M. 1921. Cal. Pol. C. Sec. 1227. 


References 
Goodell v. Judith Basin County et al., 
70 M 222, 233, 224 P 1110. 


703. Record that person has voted, how kept. When the ballot has 
been placed in the box, one of the judges must write the word ‘‘Voted”’ 
opposite the number of the person on the check-list for the precinct. 


History: En. Sec. 1369, Pol. C. 1895; 
re-en. Sec. 560, Rev. C. 1907; re-en. Sec. 
703, R. C. M. 1921. Cal. Pol. C. Sec. 1228. 


Operation and Effect 

Under this section the act of voting is 
not completed until the ballot is deposited 
in the ballot-box. Goodell v. Judith Basin 
County et al, 70 M 222, 233, 224 P 1110. 
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704. Marking precinct registry book when elector has voted—pro- 
cedure. The judges of election in each precinct, at every general or 
special election, shall, in the precinct register book, which shall be certified 
to them by the county clerk, mark a cross (X) upon the line opposite to 
the name of the elector. Before any elector is permitted to vote the 
judges of election shall require the elector to sign his name upon one of 
the precinct register books, designated by the county clerk for that pur- 
pose, and in a column reserved in the said precinct books for the signature 
of electors. If the elector is not able to sign his name, he shall be required 
by the judges to produce two freeholders who shall make an affidavit 
before the judges of election, or one of them, in substantially the follow- 
ing form: 

State of Montana, 
(ea nyeOs lees. me en Ne § 

‘““We, the undersigned witnesses, do swear that our names and signa- 
tures are genuine, and that we are each personally acquainted with 
cei font 5 Re oe One On (the name of the elector), and that we know 
i Meee ECSU LILG Gh ce Soe ao ees a Ac ene Beit tage , and that we believe that 
he is entitled to vote at this election, and that we are each freeholders in 
the county,’’ which affidavit shall be filed by the judges, and returned by 
them to the county clerk, with the return of the election; one of the 
judges shall thereupon write the elector’s name, and note the fact of his 
inability to sign, and the names of the two freeholders who made the 
affidavit herein provided for. If the elector fails or refuses to sign his 
name, and, if unable to write, fails to procure two freeholders who will 
take the oath herein provided, he shall not be allowed to vote. Imme- 
diately after the election and canvass of the returns, the judges of elec- 
tion shall deliver to the county clerk the copy of said official precinct 
register, sealed, with the election returns and poll-book, which have been 
used at said election. 


History: En. Sec. 26, Ch. 113, L. 1911; printed here because of its application 
amd. Sec. 26, Ch. 74, L. 1913; amd. Sec. to the subject embraced in this chapter. 
26, Ch. 122, L. 1915; re-en. Sec. 704, R. C. Burarehces 
M. 1921. 


f : Thompson v. Chapin, 64 M 376, 383, 209 
NOTE.—The foregoing section appears p 1060. 


as section 576 of this code. It is also 


705. List of voters. Each clerk must keep a list of persons voting, 
and the name of each person who votes must be entered thereon and num- 
bered in the order voting. Such list is known as the poll-list and forms a 
part of the poll-book of the precinct. 


History: En. Sec. 1370, Pol. C. 1895; re-en. Sec. 561, Rev. C. 1907; re-en. Sec. 705, 
R. C. M. 1921. Cal. Pol. C. Sec. 1229. 


706. Grounds of challenge. Any person offering to vote may be 
orally challenged by any elector of the county, upon either or all of the 
following grounds: | 

1. That he is not the person whose name appears on the register or 
eheck-list. 

2. That he is an idiot or insane person. 
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3. That he has voted before that day. 

4. That he has been convicted of a felony and not pardoned. 

History: En. Sec. 1371, Pol. C. 1895; re-en. Sec. 562, Rev. C. 1907; re-en. Sec. 706, 
R. C. M. 1921. Cal. Pol. C. Sec. 1230, 

707. Proceedings on challenges for want of identity. If the challenge 
is on the ground that he is not the person whose name appears on the 
official register, the judges must tender him the following oath: 

‘““You do swear (or affirm) that you are the person whose name is 
entered on the official register and check-list.’’ 

History: En. Sec. 1372, Pol. C. 1895; re-en. Sec. 563, Rev. C. 1907; re-en. Sec. 707, 
R. C. M. 1921. Cal. Pol. C. Sec. 1231. 

708. Same on challenges for having voted before. If the challenge is 
on the ground that the person challenged has voted before that day, the 
judges must tender to the person challenged this oath: 

‘You do swear (or affirm) that you have not before voted this day.’’ 

History: En. Sec. 1373, Pol. C. 1895; re-en. Sec. 564, Rev. C. 1907; re-en. Sec. 708, 
R. C. M. 1921. Cal. Pol. C. Sec. 1234. 

709. Same on ground of conviction of crime. If the challenge is on 
the ground that the person challenged has been convicted of a felony, the 
judges must tender him the following oath: 

‘““You do swear (or affirm) that you have not been convicted of a 
felony.’’ 

History: En. Sec. 1374, Pol. C. 1895; re-en. Sec. 565, Rev. C. 1907; re-en. Sec. 709, 
R. C. M. 1921. Cal. Pol. C. Sec. 1235. 

710. Challenges, how determined. Challenges upon the grounds either: 

1. That the person challenged is not the person whose name appears 
on the official register; or 

That the person. has before voted that day, are determined in favor 
of the person challenged by his taking the oath tendered. 

2. <A challenge upon the ground that the person challenged has been 
convicted of a felony and not pardoned must be determined in favor of 
the person challenged on his taking the oath tendered, unless the fact of 
conviction be proved by the production of an authenticated copy of the 
record or by the oral testimony of two witnesses. If the person challenged 
asserts that he has been convicted of a felony and pardoned therefor, he 
must exhibit his pardon or a proper certified copy thereof to the judges, 
and if the pardon be found sufficient, the judges must tender to him the 
following oath: ‘*You do swear that you have not been convicted of any 
felony other than that for which a pardon is now exhibited.’’ Upon 
‘taking this oath the person challenged must be permitted to vote if other- 
wise qualified, unless a conviction of some other felony be proved, as in 
this section provided for the proof of a conviction. 

History: En. Sec. 1375, Pol. C. 1895; re-en. Sec. 566, Rev. C. 1907; re-en. Sec. 710, 
R. C. M. 1921. Cal. Pol. C. Sec. 1236. 

711. Trial of challenges. Challenges for causes other than those speci- 
fied in the preceding section must be tried and determined by the judges 
of election at the time of the challenge. 

History: En. Sec. 1376, Pol. C. 1895; re-en. Sec. 567, Rev. C. 1907; re-en. Sec. LAs 
R. C. M. 1921. Cal. Pol. C. Sec. 1237. 
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712. If a person refuses to be sworn, vote to be rejected. If any per- 
son challenged refuses to take the oaths tendered, or refuses to be 
sworn and to answer the questions touching the matter of residence, he 
must not be allowed to vote. 


History: En. Sec. 1377, Pol. C. 1895; re-en. Sec. 568, Rev. C. 1907; re-en. Sec. 712, 
R. C. M. 1921. Cal. Pol. C. Sec. 1238. 


713. Proceedings upon determination of challenges. If the challenge 
is determined against the person offering to vote, the ballot must, with- 
out examination, be destroyed by the judges in the presence of the person 
offering the same; if determined in his favor, the ballot must be deposited 
in the ballot-box. 


History: En. Sec. 1378, Pol. C. 1895; re-en. Sec. 569, Rev. C. 1907; re-en. Sec. 713, 
R. C. M. 1921. Cal. Pol. C. Sec. 1242. 


714. List of challenges to be kept. The judges must cause each of the 
clerks to keep a list showing: 

1. The names of all persons challenged. 

2. The grounds of such challenges. 

3. The determination of the judges upon the challenge. 


History: En. Sec. 1379, Pol. C. 1895; re-en. Sec. 570, Rev. C. 1907; re-en. Sec. 714, 
R. C. M. 1921. Cal. Pol. C. Sec. 1243. 
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VOTING BY ABSENT ELECTORS 


Section 715. Voting by elector when absent from place of residence. 
716. Application by absentee for ballot. 
717. Form of application. 
718. Transmission of application to county clerk—delivery of ballot. 
719. Duty of clerk to deliver application or ballot. 
720. Mailing ballot to elector--form of return and affidavit. 
721. Marking and swearing to ballot by electors. 
722. Disposition of marked ballot upon receipt by clerk. 
723. Delivery or mailing of ballots to election judges. 
724. Clerk to keep record of ballots and issue certificate. 
725. Duty of election judges—poll-lists, numbering ballots and rejected ballots. 
726. Voting before election day by prospective absentee. 
727. Envelopes containing ballots—deposit in box and rejection of ballot. 
728. Transmission of ballot by special delivery. 
729. Voting in person by elector on election day. 
730. Procedure when elector is present after marking absent ballot. 
731. Opening of envelopes after deposit. 
732. False swearing perjury—official misconduct a misdemeanor. 
733. Voting machines—canvass of votes. 
734. Duty of elector if present on election day. 
735. Violation of law by elector or officer outside of state—change of venue. 


715. Voting by elector when absent from place of residence. Any 
qualified elector of this state, having complied with the laws in regard to 
registration, who is absent from the county of which he is an elector on 
the day of holding any general or special election, or primary election for 
the nomination of candidates for such general election, or any municipal 
general, special, or primary election, may vote at any such election as 
hereinafter provided. 


History: En. Sec. 1, Ch. 110, L. 1915; Constitutionality 
amd. Sec. 1, Ch. 155, L. 1917; re-en. Sec. The absent voters law is a valid en- 
715, R. C. M. 1921. actment and not open to the objection 
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that in permitting a ballot to be delivered 
to the election officers by mail, it violates 
section 2, of article IX, of the state con- 
stitution, the contention that the section, 
by providing that an elector shall have 
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preceding the election ‘‘at which he of- 
fers to vote,’’ impliedly requires his per- 
sonal presence at the polls, not being ten- 
able. Goodell v. Judith Basin County et 
al., 70 M 222, 227 et seq., 224 P 1110. 


resided in the state one year immediately 


716. Application by absentee for ballot. At any time within thirty 
days next preceding such election, any voter expecting to be absent on the 
day of election from the county in which his voting precinet is situated 
may make application to the county clerk of such county, or to the city 
or town clerk, in the case of a municipal general, special, or primary elec- 
tion, for an official ballot or official ballots to be voted at such election as 
an absent voter’s ballot or ballots. 


History: En. Sec. 2, Ch. 110, L. 1915; 
re-en. Sec. 2, Ch. 155, L. 1917; re-en. Sec. 
716, R. C. M. 1921. 


References 
Goodell v. Judith Basin County et al, 
70 M 222, 227, 224 P 1110. 

717. Form of application. Application for such ballots shall be made 
on a blank to be furnished by the county clerk of the county of which the 
applicant is an elector, or the city or town elerk, if it be municipal, general, 
special or primary election, and shall be in substantially the following form: 


sped: ies TER SSE BORE , a duly qualified elector of the ...................---..--- 
precinct,\in ‘the:county wie. 2 ee ee eee ee , and state of Montana, 
and am to the best of my knowledge and belief entitled to vote in such 
precinct in the next election, expecting to be absent from the said county 
on the day for holding such election, hereby make application for an official 
ballot to be voted by me at the said election. 


State OP). AeU Ue ah a l 
SS. 
Courity OF Pie a Boe ee ee i 
On this! 2 See Ghiys Ochi Alwi sete , personally appeared before me 


tk acter LAA in hea A AL SA. , who being first duly sworn, deposes and says that 
he is the person who signed the foregoing application, that he has read 
and knows contents of same and knows to his own knowledge the matters 
and things therein stated are true.’’ 


This application must be subscribed by the applicant and sworn to 
before some officer authorized to administer oaths, and the application 
shall not be deemed complete without his affidavit. 


History: En. Sec. 3, Ch. 110, L. 1915; 
re-en. Sec. 3, Ch. 155, L. 1917; re-en. Sec. 
TLi, Be. . Mo T9221) ama. sec. 1, Gn 15s, 


References 


Goodell v. Judith Basin County et al, 
70 M 222, 227, 224 P 1110. 


L. 1923. 


718. Transmission of application to county clerk—delivery of ballot. 
The voter making such application shall forward by mail or deliver in 
person the same to the county clerk of the county in which he is registered 
and it shall be the duty of the said county clerk to look up the applicant’s 
registration card and compare the signature on the application for absent 
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voter’s ballot and the registration card and if convinced the person making 
the application for absent voter’s ballot and the person who signed the 
original registration card is one and the same person, he shall accept the 
same in good faith and deliver the ballot as provided in section 719. 


History: En. Sec. 4, Ch. 110, L. 1915; References 


amd. Sec. 4, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
718, R. C. M. 1921; amd. Sec. 2, Ch. 151, 79 M 299, 927, 236, 224 P 1110. 
L. 1923. 


719. Duty of clerk to deliver application or ballot. Such application 
blank shall, upon request therefor, be sent by such county or city or town 
clerk to any elector of the county, by mail, and shall be delivered to any 
elector upon application made personally at the office of such county or 
city or town clerk; provided, however, that no elector shall be entitled to 
receive such a ballot on election day, nor unless his application is made 
to or received by the county or city or town clerk before the delivery of 
the official ballots to the judge of election. 


History: En. Sec. 5, Ch. 110, L. 1915; re- References 
en. Sec. 5, Ch. 155, L. 1917; re-en. Sec. 719, Goodell v. Judith Basin County et al, 
R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


720. Mailing ballot to elector—form of return and affidavit. Upon 
receipt of such application, properly filled out and duly signed, or as soon 
thereafter as the official ballot for the precinct in which the applicant 
resides has been-printed, the said county or city or town clerk shall send 
to such elector by mail, postage prepaid, one official ballot, or if there be 
more than one ballot to be voted by an elector of such precinct, one of 
each kind, and shall inclose with such ballot or ballots an envelope, to be 
furnished by such county or city or town clerk, which envelope shall bear 
upon the front thereof the name, official title and postoffice address of such 
county or city or town clerk, and upon the other side a printed affidavit, 
in substantially the following form: 


eee Cw een ee ees ee ee i 
SS. 
OSTA 2 Ce) ho aay oe AA RE eC Bere § 
UI) ese Ra OS | a a ett ee SAM a , do solemnly swear that I am 
Fe COSTES (174 (Ok) Rd 1: RC a el ee precinet, (and if he be a resident of a city 
Ne FL! oak PhS NO Us Oud APES TONS s besa beam en tier he en Ui eer ake RtRpe nese A , In the town 
ESM VCR co 12 42 Lied aan Nh es POS: COULTLE V0 tree ert ree eure et sere Seat 


and state of Montana, and entitled to vote in such precinct at the next 
election; that I expect to be absent from the said county of my residence 
on the day of holding such election and that I will have no opportunity 
to vote in person on that day. 


Subseribed and sworn to before me this.............. Maw oine i Wh Os Rte 
19......; and I hereby certify that the affiant exhibited to me the enclosed 
ballot or ballots for inspection before marking, and that the same was 
(or were) then unmarked and that he then in my presence, and in the 
presence of no other person, and in such manner that I could not see his 
vote, marked said ballot (or ballots) and inclosed and sealed the same in 
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this envelope. That the affiant was not solicited or advised by me to 
vote for or against any candidate or measure. 


History: En. Sec. 6, Ch. 110, L. 1915; References 
amd. Sec. 6, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
720, R. C. M. 1921. 70 M 222, 237, 224 P 1110. 


721. Marking and swearing to ballot by elector. Such voter shall 
make and subscribe the said affidavit before an officer authorized by law 
to administer oaths, and who has an official seal, and may do so at any 
place in the state of Montana, or in any other state or territory of the 
United States, before any officer authorized by the laws of this state to 
take acknowledgments of instruments without the state, and such voter 
shall thereupon, in the presence of such officer and of no other person, 
mark such ballot or ballots, but in such manner that such officer cannot 
see the vote, and such ballot or ballots thereupon, in the presence of such 
officer, shall be folded by such voter so that each ballot shall be separate, 
and so as to conceal the vote, and shall be, in the presence of such officer, 
placed in such envelope securely sealed with mucilage and in addition 
thereto sealing wax in not less than two places thereon, the sealing wax 
to contain the impression of the official seal of the officer administering the 
oath. Said officer shall thereupon append his signature and official title 
and affix his seal at the end of said jurat and affidavit. Said envelope 
shall be mailed by such absent voter, postage prepaid, or delivered to the 
county or city or town clerk, as the case may be. 

History: En. Sec. 7, Ch. 110, L. 1915; References 


amd. Sec. 7, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al. 
721, R. C. M. 1921; amd. Sec. 3, Ch. 151, 79 M 929, 937, 924 P 1110 _ : 
L. 1923. 


722. Disposition of marked ballot upon receipt by clerk. Upon receipt 
of such envelope, such county or city or town clerk shall forthwith inclose 
the same, unopened, together with the written application of such absent 
voter in a larger envelope, which shall be securely sealed and indorsed with 
the name of the proper voting precinct, the name and official title of such 
clerk, and the words “‘This envelope contains an absent voter ballot, and 
must be opened only on election day at the polls when the same are open,”’ 
and such clerk shall safely keep the same in his office until the same is 
delivered or mailed by him as provided in the next section. 


History: En. Sec. 8, Ch. 110, L. 1915; re- References 
en. Sec. 8, Ch. 155, L. 1917; re-en. Sec. 722, Goodell v. Judith Basin County et al., 
R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


723. Delivery or mailing of ballots to election judges. In case such 
envelope is received by such clerk prior to the delivery of the official 
ballots to a judge of election of the precinct in which such absent voter 
resides, said larger envelope, containing the said voter’s envelope, and his 
said application, as above provided, shall be delivered to the judge of 
election of such precinct, to whom the official ballots of the precinct shall 
be delivered, and at the same time. In ease the official ballots for such 
precinct shall have been delivered to the judge of election prior to the 
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time of the receipt by the said clerk of said absent voter’s envelope, such 
elerk shall immediately after inclosing such voter’s envelope and his appli- 
cation in a larger envelope, and after indorsing the latter as provided in 
the foregoing section, address and mail the larger envelope, postage pre- 
paid, to the said judge of election of said precinct, as hereinafter further 
provided. 


History: En. Sec. 9, Ch. 110, L. 1915; re- References 
en. Sec. 9, Ch. 155, L. 1917; re-en. Sec. 723, Goodell v. Judith Basin County et al., 
R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


_ 724, Clerk to keep record of ballots and issue certificate. The ballot 
or ballots to be delivered or marked by such absent: voter shall be one of 
the regular official ballots to be used at such election, and of each kind of 
such official ballots if there be more than one kind to be voted, beginning 
with ballot one and following consecutively, according to the number of 
applications for such absent voter ballots. The county or city or town 
clerk shall keep a record of all ballots so delivered for the purpose of 
absent voting, as well as of ballots, if any, marked before him as herein- 
after provided, and shall make and deliver to the judge of election, to 
whom the ballots for the precinct are delivered, and at the time of the 
delivery of such ballots, a certificate stating the numbers of ballots deliv- 
ered or mailed to absent voters, as well as those marked before him, if 
any, and the names of the voters to whom such ballots shall be delivered 
or mailed, or by whom they shall have been marked if marked before him. 


History: En. Sec. 10, Ch. 110, L. 1915; re- References 
en. Sec. 10, Ch. 155, L. 1917; re-en. Sec. 724, Goodell v. Judith Basin County et al, 
R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


725. Duty of election judges — poll-lists, numbering ballots and 
rejected ballots. The judges of election, at the opening of the polls, shall 
note on the poll-lists, when one is required by law to be kept, opposite the 
numbers corresponding to the numbers of the ballots issued to absent 
voters, as shown by the certificate of the county or city or town clerk, the 
fact that such ballots were issued to absent voters, and shall reserve said 
numbers for the absent voters. The notation may be made by writing the 
words ‘‘absent voters’’ opposite such numbers. 


The judges shall not allow any names to be inserted in the poll-list on 
the lines corresponding to said numbers, except the name of the elector 
entitled to each particular number according to the certificate of the 
county or city or town clerk, and the number of his ballot. Any so 
rejected shall be placed together with the voter’s application and the 
absent voter’s envelope provided for the purpose by the clerk and recorder 
or city or town clerk, which shall be sealed and indorsed by the words, 
Srerceten absent voter’ ballots’ numbered: 222 rate , and shall 
put thereon the number of the ballots given to absent voters according to 
the county or city or town clerk’s certificate. There shall be a separate 
inclosing envelope for the ballot or ballots of each absent voter whose 
ballot or ballots may have been rejected, and such envelopes shall be 
placed in an envelope together with the other ballots, and shall not be 
opened without order of a court of competent jurisdiction. 
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History: En. Sec. 11, Ch. 110, L. 1915; References 
amd. Sec. 11, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
725, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


726. Voting before election day by prospective absentee. Any quali- 
fied elector who is present in his county after the official ballots of such 
county have been printed and who has reason to believe that he will be 
absent from such county on election day as provided in section 716 may 
vote before he leaves his county, in like manner as an absent voter, before 
the county or city or town clerk or some officer authorized to administer 
oaths and having an official seal; and the provisions of this act shall be 
deemed to apply to such voting. If the ballot be marked before the 
county or city or town clerk it shall be his duty to deal with it in the 
same manner as if it had come by mail. 

History: En. Sec. 12, Ch. 110, L. 1915; References 
amd. Sec. 12, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al, 
726, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 

727. Envelopes containing ballots—deposit in box and rejection of 
ballot. At any time between the opening and closing of the polls on such 
election day, the judges of election of such precinct shall first open the 
outer envelope only, and compare the signature of such voter to such 
_ application, with the signature to such affidavit. 

In case the judge find the affidavit is sufficient and that the signatures 
correspond, and that the applicant is then a duly qualified elector of such 
precinct, and has not’ voted at such election, they shall open the absent 
voter’s envelope, in such manner as not to destroy the affidavit thereon, 
and take out the ballot or ballots therein contained, and without unfold- 
ing the same, or permitting the same to be opened or examined, shall 
ascertain whether the stub or stubs is or are still attached to the ballot 
or ballots, and whether the number thereon corresponds to the number 
in the county or city or town clerk’s certificate. If so, they shall indorse 
the same in like manner that other ballots are indorsed, shall detach the 
stub as in other cases, and deposit the ballot or ballots in the proper 
ballot-box or boxes, and make in their election list and books the proper 
entries to show such elector to have voted. In ease such affidavit is found 
to be insufficient, or that the said signatures do not correspond, or that 
such applicant is not then a duly qualified elector of such precinct, such 
vote shall not be allowed, but, without opening the absent voter envelope, 
the judges of such election shall mark across the face thereof ‘‘rejected as 
defective’’ or ‘‘rejected as not an elector’’ as the case may be. The absent 
voter envelope, when such absent vote is voted, and the absent voter 
envelope with its contents, unopened, when such absent vote is rejected, 
shall be deposited in the ballot-box containing the general or party bal- 
lots, as the case may be, retained and preserved in the manner by law 
provided for the retention and preservation of official ballots voted at 
such election. If, upon opening the absent voter’s envelope, it be found 
that the stub of any ballot has been detached, or that the number thereon 
does not correspond to the number in the county or city or town clerk’s 
certificate of the number issued to such absent voter, the ballot shall be 
rejected, and it shall then and there, and without looking at the face 
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thereof, be marked on the back ‘‘rejected on the ground of.....................------ 
filling the blank with the statement of the reason of the rejection; qritich 
statement shall be dated and signed by the majority of the judges. The 
ballot or ballots so rejected, together with the absent voter’s envelope 
bearing the application, and the said application, shall be all inclosed in 
an envelope, which shall be then and there securely sealed, and on such 
envelope the judges shall write or cause to be written (if not already 
printed thereon) the words, “‘rejected ballot of absent voter’’ (writing in 
the name of the elector). ‘‘The rejected ballot or ballots is or are 
IEE OES Se a ’? The judges shall designate the rejected ballot as 
‘‘oeneral ballot,’’ if it be a ballot for candidates that are rejected. If the 
rejected ballot be a one put on a question submitted to the vote of the 
electors, the judges shall designate such ballot as ballot question No............. 
in the certificate on the envelope. There shall be a separate inclosing 
envelope for the ballot or ballots of each absent voter whose ballot or 
ballots may have been rejected and such inclosing envelope shall be placed 
in the envelope in which the other ballots voted or (are) required to be 
placed and shall not be opened without an order of a court of competent 
jurisdiction. The county or city or town clerk shall provide and have 
delivered to the judge of election suitable envelopes for inclosing rejected 
absent voter’s ballots. 


History: En. Sec. 13, Ch. 110, L. 1915; References 
amd. Sec. 13, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
727, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


728. Transmission of ballot by special delivery. Whenever the county 
or city or town clerk shall mail the envelope containing an absent voter’s 
envelope and ballots, as provided in this act, to a judge of election, he 
shall place thereon the proper postage and the proper stamp or stamps, 
and the proper markings to secure the transmission and delivery thereof 
as a special delivery letter, in accordance with the postal laws of the 
United States and the regulations of the United States postoffice. 


: History: En. Sec. 14, Ch. 110, L. 1915; References 
amd. Sec. 14, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
728, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


729. Voting in person by elector on election day. Any qualified elec- 
tor who has marked his ballot as hereinbefore provided, who shall be in 
his precinct on election day, shall be permitted to vote in person, provided 
his said ballot has not already been deposited in the ballot-box. 


History: En. Sec. 15, Ch. 110, L. 1915; References 
re-en. Sec. 15, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
729, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


730. Procedure when elector is present after marking absent ballot. 
In case any elector who shall have marked his ballot as an absent voter, 
as in this act provided, shall appear at the voting place of his precinct on 
election day, before his ballot or ballots shall have been deposited in the 
ballot-box, his envelope containing his ballot shall, if he so desires, be 
opened in his presence, and the ballot or ballots found therein shall be 
deposited in the ballot-box as hereinbefore provided. If such elector shall 
ask for a new ballot or ballots with which to vote, he shall be entitled to 
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the same, but in such case his absent-voter envelope shall not be opened, 
and the judges shall mark, or cause to be marked, across the face thereof, 
‘‘unopened because voter appeared and voted in person,’’ and then deposit 
in the said envelope, unopened, in the ballot-box. If the envelope contain- 
ing the absent-voter ballot shall have been marked ‘‘rejected as defec- 
tive,’’ and deposited in the ballot-box, such elector so appearing shall 
have the same right to vote as if he had not attempted to vote as an 
absent voter. If voting machines are there used, he shall vote by machine 
as other voters. 


History: En. Sec. 16, Ch. 110, L. 1915; References 
re-en. Sec. 16, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
730, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


731. Opening of envelopes after deposit. If the aforesaid envelope 
eontaining an absent-voter ballot shall have been deposited, unopened, in 
the ballot-box, the said envelope shall not be opened, without an order of 
a court of competent jurisdiction. 


History: En. Sec. 17, Ch. 110, L. 1915; References 
re-en. Sec. 17, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al, 
731, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


732. False swearing perjury—official misconduct a misdemeanor. If 
any person shall wilfully swear falsely to any affidavit in this act pro- 
vided for, he shall, upon conviction thereof, be deemed guilty of perjury, 
and shall be punished as in such cases by law provided. If the county or 
city or town clerk, or any election officer, shall refuse or neglect to per- 
form any of these duties prescribed by this act, or shall violate any of the 
provision thereof, or if any officer taking the affidavit provided for in 
section 720 shall make any false statement in his certificate thereto 
attached, or look at any mark or marks made by the voter upon any such 
ballot, or permit or allow any other person to be present at the marking 
of any such ballot by the voter, or to see any mark or marks made 
thereon by the voter, he shall be deemed guilty of a misdemeanor, and — 
shall be punished by a fine not exceeding five hundred dollars, or by 
imprisonment in the county jail not exceeding six months, or by both such 
fine and imprisonment. 


History: En. Sec. 18, Ch. 110, L. 1915; References 
amd. Sec. 18, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
732, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


733. Voting machines—canvass of votes. In and for precincts where 
voting machines are to be used, the county or city or town clerk shall 
cause to be printed and shall provide ballots in the regular form of printed 
ballots, and sufficient printed ballots and sufficient in number for possible 
absent voters, and also poll-books and ballot-boxes such as lists required 
for the precincts in which printed ballots are used. Absent voters’ bal- 
lots received in such precincts shall be cast as in this act provided, and all 
provisions of this act and of the election laws shall apply to the casting, 
canvassing, counting, and returning of such ballots and votes, except as 
herein otherwise provided. In making the canvass, the votes cast by 
absent voters shall be added by the judges of election to the votes cast 
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on the voting machines, and the results determined and reported accord- 
ingly. 
History: En. Sec. 19, Ch. 110, L. 1915; References 


amd. Sec. 19, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
733, R. C. M. 1921, 70 M 222, 227, 224 P 1110. 


134. Duty of elector if present on election day. In case any elector 
who shall have taken advantage of the provisions of this act, and marked 
his ballot as an absent voter, as in this act provided, shall not leave his 
county, or shall return thereto on or before election day, and in time to 
allow him to go to the polls, to-wit, to the voting place in his precinct, and 
to be admitted therein before the close of the polls, it shall be his duty so 
to go to the said voting place and to present himself to the judges of 
election at said voting place, and if he shall wilfully neglect so to do, he 
shall be deemed guilty of a misdemeanor and, upon conviction thereof, 
shall be punished by a fine of not more than one hundred dollars or by 
imprisonment not more than thirty days in the county jail or by both such 
fine and imprisonment. If such an elector so appears the judges of elec- 
tion shall note in the poll-books and lists the fact of his appearance as well 
as whether or not he voted in person. 


History: En. Sec. 20, Ch. 110, L. 1915; References 
re-en. Sec. 20, Ch. 155, L. 1917; re-en. Sec. Goodell v. Judith Basin County et al., 
734, R. C. M. 1921. 70 M 222, 227, 224 P 1110. 


735. Violation of law by elector or officer outside of state—change of 
venue. If any elector of this state or any other person or any officer shall, 
in any matter connected with voting outside of the state under the pro- 
visions of this law, in any manner violate any of the provisions of this 
act, or of any of the election or penal laws of this state applicable to 
voting under this act, in such manner that such violation would constitute 
an offense if committed within the state, then and in such case such elec- 
tor, person, or officer shall be deemed guilty of a like offense, and be pun- 
ishable to the same extent and in the same manner as if the act, omission, 
or violation had been committed in this state, and may be prosecuted in 
any county in this state; provided, however, that if the defendant or one 
of several defendants be a resident of the state he may have the case 
removed to the county in which the ballot was cast, or was to be east, if 
not, in fact cast; and provided, further, that the court may order any 
such case removed to such county, subject always to the power of the 
court of any county to grant a change of venue as in other cases. 


History: En. Sec. 21, Ch. 155, L. 1917; References 
re-en. Sec. 735, R. C. M. 1921. Goodell v. Judith Basin County et al., 
70 M 222, 227, 224 P 1110. 


736-756. Repealed—Chapter 163, laws of 1935. 


CHAPTER 70 
VOTING MACHINE—CONDUCT OF ELECTION WHEN USED 


Section 757. State board of voting machine commissioners. 
758. Specifications of machines required. 
759. Purchase and use of voting machines at elections. 
760. Payment for machines, how provided for. 
761. Method of conducting elections. 
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762. Assistance to elector unable to record vote. 

763. Ballots and instructions to voters. 

764, City and county clerks to set up machines for use. 
765. Irregular ballots. 

766. Counting the votes. 

767. Election returns. 

768. Election laws applicable. 

769. Penalty for neglect of duty by election officer. 
770. Penalty for tampering with or injuring machines. 
771. Penalty for violation by judges of election. 

772. Penalty for fraudulent returns or certificates. 
773. Experimental use of machine—defective machines. 

757. State board of voting machine commissioners. The governor, sec- 
retary of state, and state auditor, and their successors in office, are hereby 
created and constituted the state board of voting-machine commissioners. 
It shall be the duty of said board to examine all voting or ballot machines 
in order to determine whether such machines comply with the require- 
ments of this act and can safely be used by voters at elections under the 
provisions of this act, and no machine or machines shall be provided or 
used at any election in this state unless the said machine or machines shall 
have received the approval of a majority of said board as herein provided. 
Said board may employ two qualified mechanics, who shall be qualified 
electors of the state of Montana, to examine said machines and assist said 
board in the discharge of its duties under this act, the compensation to be 
paid such qualfied mechanics not to exceed the sum of ten dollars each 
for each day actually employed. Any machine or machines which shall 
have the approval of the majority of said board may be provided for in 
this act. The report of said board on each and every kind of voting 
machine shall be filed with the secretary of state within thirty days after 
examining the machine, and the secretary of state shall, within five days 
after the filing of any report approving any machine or machines, 
transmit to the board of county commissioners, city council or other board 
of officers having charge and control of elections in each of the counties 
and cities of this state, a list of the machines so approved. No machine 
or machines shall be used unless they shall have received the approval of 
the state board at least sixty days prior to any election at which such 
machine or machines are to be used. The compensation of the mechanics 
and all other expenses connected with the examination of any machine 
shall be paid, or caused to be paid, by the person or company submitting 
a machine for examination before the filing of the report thereon. The 
amount of such expenses shall be certified by the state auditor and paid 
to the state treasurer. 


History: En. Sec. 1, Ch. 168, L. 1907; Montana, providing that all elections shall 
Sec. 609, Rev. C. 1907; re-en. Sec. 757, be ‘‘by ballot,’? the term ‘‘ballot’’ being 
R. C. M. 1921. employed, not to designate a piece of 
paper, but a method to insure, so far as 
possible, the secrecy and integrity of the 

This act is not invalid as in contraven- popular vote. State ex rel. Fenner v. 
tion of section 1, article 9, constitution of Keating, 53 M 371, 377 et seq., 163 P 1156. 


Operation and Effect 


758. Specifications of machines required. No machine or machine 
system shall be approved by the commission unless it be so constructed as 
to afford every elector a reasonable opportunity to vote for any person for 
any office, or for or against any proposition for whom, or for or against 
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759, 760° 
which he is by law entitled to vote, and enable him to do this in secrecy; 
and it must be so constructed as to preclude an elector from voting for 
any candidate for the same office or upon any question more than once, 
and from voting for any person for any office for whom he is not by law 
entitled to vote. The machine or machine system must admit of his voting 
a split ticket as he may desire. It must also be so constructed as to reg- 
ister or record each and every vote cast. For presidential electors one 
device may be provided for voting for all the candidates of one party at 
one time by the use of such device, opposite or adjacent to which shall be 
a ballot on the machine containing the names of all the candidates for 
all presidential electors of that party, and a vote registered or recorded 
by the use of such device shall be counted for each of such candidates on 
said ballot. The machine must be constructed so that it cannot be tam- 
pered with or manipulated for any fraudulent purpose; and the machine 
must be so locked, arranged, or constructed that during the progress of 
the voting no person can see or know the number of votes registered or 
recorded for any candidate. 


History: En. Sec. 2, Ch. 168, L. 1907; 
Sec. 610, Rev. C. 1907; re-en. Sec. 758, 
hh. CioM. 1921. 


The provision quoted is, however, to be 
read in connection with the remainder of 
the act and, when so read, it becomes ob- 
vious that the act does not require a vot- 


Operation and Effect 


In an action of quo warranto to deter- 
mine the title to an office, the claim was 
made that the voting machines used at 
an election in one of the counties of the 
state did not comply with the law which 
authorizes their use, basing the conten- 
tion upon the provision of above section, 
that ‘‘the machine must be constructed 
so that it cannot be tampered with or 
manipulated for any fraudulent purpose.’’ 


ing machine which will be proof against 
all tampering or manipulation, but one 
which, when honestly operated, will en- 
able an elector to secretly cast his vote 
as he wishes to cast it and have it counted 
as cast, and which cannot be tampered 
with or manipulated in such a way that, 
though properly operated by the elector, 
it would seem to receive and record his 
vote without doing so. State ex rel. Fen- 
ner v. Keating, 53 M 371, 381, 163 P 1156. 


759. Purchase and use of voting machines at elections. The boards of 
county commissioners of counties of the first class shall, and the boards of 
county commissioners of other counties and city councils of all cities and 
towns, may, at their option, adopt and purchase, for use in the various pre- 
cincts, any voting machine approved in the manner above set forth in this 
act, by the voting machine commission, and none other. If it shall be im- 
practicable to supply each and every election district with a voting machine 
or voting machines at any election following the adoption of such machines 
in a city, village, or town, as many may be supplied as it is practicable to 
procure, and the same shall be used in such precinct of the municipality, 
as the proper officers may order. The proper officers of any city, village, 
or town may, not later than the tenth day of September, in any year in 
which a general election is held, unite two or more precincts into one for 
the purpose of using therein at such election a voting machine, and the 
notice of such uniting shall be given in the manner prescribed by law for 
the change of election districts. 

History: En. Sec. 3, Ch. 168, L. 1907; Sec. 611, Rev. C. 1907; amd. Sec. 1, Ch. 6, 
L. 1909; re-en. Sec. 759, R. C. M. 1921. 

760. Payment for machines, how provided for. Payment for voting 
machines purchased may be provided by the issuance of interest-bearing: 
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bonds, certificates of indebtedness, or other obligation, which will be a 
charge upon such county, city, or town. Such bonds, certificates, or other 
obligation may be made payable at such time or times, not exceeding ten 
years from the date of issue, as may be determined, but shall not be issued 
or sold at less than par. ! 

History: En. Sec. 4, Ch. 168, L. 1907; Sec. 612, Rev. C. 1907; re-en. Sec. 760, 
R. C. M. 1921. 

761. Method of conducting elections. The room in which the election 
is held shall have a railing separating that part of the room to be occupied 
by the election officers from that part of the room occupied by the voting 
machine. The exterior of the voting machine and every part of the polling- 
place shall be in plain view of the judges. The machine shall be so placed 
that no person on the opposite side of the railing can see or determine how 
the voter casts his vote, and that no person can so see or determine from the 
outside of the room. After the opening of the polls, the judges shall not 
allow any person to pass within the railing to that part of the room where 
the machine is situated, except for the purpose of voting and except as 
provided in the next succeeding section of this act; and they shall not per- 
mit more than one voter at a time to be in such part of the room. They 
shall not themselves remain or permit any person to remain in any posi- 
tion that would permit him or them to see or ascertain how the voter votes 
or how he has voted. No voter shall remain within the Voting machine 
booth or compartment longer than one minute, and if he should refuse to 
leave it after that lapse of time he shall at once be removed by the judges. 
The election board of each election precinct in which a voting machine is 
used shall consist of three judges of election. Where more than one machine 
is to be used in an election precinct, one additional judge shall be appointed 
for each additional machine. Before each election at which voting- 
machines are to be used, the custodian shall instruct all judges of election 
that are to serve thereat in the use of the machine and their duties in 
connection therewith; and he shall give to each judge that has received 
such instruction, and is fully qualified to conduct the election with the 
machine, a certificate to that effect. For the purpose of giving such in- 
struction, the custodian shall call such meeting or meetings of the judges 
of election as shall be necessary. Hach judge of election shall attend such 
meeting or meetings and receive such instructions as shall be necessary 
for the proper conduct of the election with the machine; and, as com- 
pensation for the time spent in receiving such instruction, each judge that 
shall qualify for and serve in the election shall receive the sum of one 
dollar, to be paid to him at the same time and in the same manner as com- | 
pensation is paid to him for his services on election day. No such judge 
of election shall serve in any election at which a voting machine is used. 
unless he shall have received such instruction and is fully qualified to per- 
form his duties in connection with the machine, and has received a certifi- 
eate to that effect from the custodian of the machines; provided, however, 
that this shall not prevent the appointment of a judge of election to fill a 
vacancy in an emergency. 

History: En. Sec. 5, Ch. 168, L. 1907; Sec. 613, Rev. C. 1907; amd. Sec. 1, Ch. 99, 
L. 1909; re-en. Sec. 761, R. C. M. 1921. 
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762. Assistance to elector unable to record vote. If any voter shall, 
in the presence of the judges of election, declare that he is unable to read 
or write the English language, or that by reason of a physical disability 
or total blindness he is unable to register or record his vote upon the voting 
machine, he shall be assisted as provided by section 699. Any person who 
shall deceive any elector in registering or recording his vote under this 
section, or who shall register or record his vote in any other way than as 
requested by such person or who shall give information to any person as 
to what ticket or for what person or persons such person voted, shall be 
punished as provided in section 10753 of the Penal Code. 


History: En. Sec. 6, Ch. 168, L. 1907; Sec. 614, Rev. C. 1907; re-en. Sec. 762, 
R. C. M. 1921; amd. Sec. 1, Ch. 31, L. 1935. 


763. Ballots and instructions to voters. Not more than ten (10) or 
less than three (3) days before each election at which voting machines are 
to be used, the board, or officials, charged with the duty of providing bal- 
lots, shall publish in newspapers representing at least two (2) political 
parties a diagram of reduced size showing the face of the voting machine, 
after the official ballot labels are arranged thereon, together with illus- 
trated instructions how to vote, and a statement of the locations of such 
voting machines as shall be on public exhibition; a voting machine shall at 
all time be on exhibition for public demonstration in the office of the 
‘county clerk and recorder in the counties where said voting machines are 
used, and it shall be the duty of said county clerk and recorder to demon- 
strate and explain the working and operation of said voting machine to 
any inquiring voter; or in lieu of such publication, said board or officials 
may send by mail or otherwise at least three (3) days before the election, 
a printed copy of said reduced diagram to each registered voter. Not later 
than forty (40) days before each election at which voting machines are to 
be used the secretary of state shall prepare samples of the printed matter 
and supplies named in this section, and shall furnish one of each thereof 
to the board or officials having charge of election in each county, city, or 
village in which the machines are to be used, such samples to meet the re- 
quirements of the election to be held, and to suit the construction of the 
machine to be used. The board or officials charged with the duty of 
providing ballots, shall provide for each voting machine for each election 
the following printed matter and supplies; suitable printed or written 
directions to the custodian for testing and preparing the voting machines 
for the election; one certificate on which the custodian can certify that he 
has properly tested and prepared the voting machine for the election; one 
certificate on which some person other than the custodian preparing the 
machine, can certify that the voting machine has been examined and 
found to have been properly prepared for the election; one certificate on 
which the party representatives can verify that they have witnessed the 
testing and preparation of the machines; one certificate on which the 
deliverer of the machine can certify that he has delivered the machines to 
the polling-places in good order; one card stating the penalty for tamper- 
ing with or injuring a voting machine; two seals for sealing the voting 
machine; one envelope in which the keys to the voting machine can be 
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sealed and delivered to the election officers, said envelope to have printed or 
written thereon the designation and location of the election district in 
which the machine is to be used, the number of machine, the number shown 
on the protective counter thereof after the machine has been prepared for 
the election and the number or other designation on such seal as the ma- 
chine is sealed with; said envelope to have attached to it a detachable re- 
ceipt for the delivery of the keys of the voting machine to the judge of elec- 
tion; one envelope in which keys to the voting machine can be returned by 
the election officers after the election; one card stating the name and tele- 
phone address of the custodian on the day of the election; two statements of 
canvass on which the election officers can report the canvass of the votes as 
Shown on the voting machine, together with other necessary information 
relating to the election, said statements of canvass to take the place of all 
tally papers, statements, and returns as provided heretofore; three (3) 
complete sets of ballot labels; two diagrams of the face of the machine 
with the ballot labels thereon, each diagram to have printed above it the 
proper instructions to voters for voting on the machine; six (6) suitable 
printed instructions to judges of election; six (6) notices to judges of elec- 
tion to attend the instruction meeting; six (6) certificates that the judges 
of election have attended the instruction meeting, have received the neces- 
sary instruction, and are qualified to conduct the election with the 
machine. The ballot labels shall be printed in black ink on clear white 
material of such size and arrangement as shall suit the construction of the 
machine; provided, however, that the ballot labels for the questions may | 
contain a condensed statement of each question to be voted on, followed 
by the words ‘‘Yes’’ and ‘‘No’’; and provided further, that the titles of 
the officers thereon shall be printed in type as large as the space for each 
office will reasonably permit, and wherever more than one candidate will 
be voted for for an office, there shall be printed below the office title 
thereof the words ‘‘vote for any two,’’ or such number as the voter is 
lawfully entitled to vote for for such office. When any person is nomi- 
nated for an office by more than one political party his name shall be 
placed upon the ticket under the designation of the party which first nomi- 
nated him; or, if nominated by more than one party at the same time, he 
shall, within the time fixed by law for filing certificates of nomination, file 
with the officer with whom his certificate of nomination is required to be 
filed, a written statement indicating the party designation under which he 
desires his name to appear upon the ballot, and it shall be so printed. If 
he shall refuse or neglect to so file such a statement, the officer with whom 
the certificate of nomination is required to be filed shall place his name 
under the designation of either of the parties nominating him, but under 
no other designation whatsoever. If the election be one at which all the 
candidates for office of presidential electors are to be voted for with one 
device, the county commissioners shall furnish for each machine twenty- 
five (25) ballots for each political party, each ballot containing the names 
of the candidates for the office of presidential electors of such party and a 
suitable space for writing in names, so that the voter can vote thereon for 
part of the candidates for the office of presidential electors of one party 
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and part of the candidates therefor of one or more other parties or for 
persons for that office not nominated by any party. For election precincts 
in which voting machines are to be used, no books or blanks for making 
poll-lists shall be provided, but in lieu thereof, the registry lists shall con- 
tain a column in which can be entered the number of each voter’s ballot 
as indicated by the number registered on the public counter as he emerges 
from the voting machine. 


History: En. Sec. 7, Ch. 168, L. 1907; Sec. 615, Rev. C. 1907; amd. Sec. 2, Ch. 99, 
L. 1909; amd. Sec. 1, Ch. 246, L. 1921; re-en. Sec. 763, R. C. M. 1921. 


764, City and county clerks to set up machines for use. The city or 
county clerks of each city or county in which a voting machine is to be 
used shall eause the proper ballots to be put upon each machine corre- 
sponding with the sample ballots herein provided for, and the machines in 
every way put in order, set and adjusted ready for use in voting when 
delivered at the precinct, and for the purpose of so labeling the machines, 
' putting in order, setting and adjusting the same, they may employ one or 
more competent persons, and they shall cause the machine so labeled, in 
order and set and adjusted, to be delivered at the voting precinct, together 
with all necessary furniture and appliances that go with the same in the 
room where the election is to be held in the precinct, in time for the open- 
ing of the polls on election day; provided, however, that a shield of tin 
painted black made to conform with the shape of the keys or levers on 
said voting machine, shall be placed over the keys or levers not in use on 
the face of the ballot of the voting machine; said shields to be plainly 
marked with the words “‘not in use’’; and provided that a space of at 
least one row of keys or levers be left vacant and marked ‘‘not in use’’ 
between the rows assigned to the two parties obtaining the largest number 
of votes: cast at the previous general election; and provided, also that 
the general ballot used on the voting machine shall conform in the loca- 
tion of the various parties and the location of the various names of the 
eandidates, with the paper ballots used in the precincts where voting 
machines are not in use. Thus the party assigned to the first vertical 
column on the paper ballot be given the first vertical column or the top 
horizontal row on the voting machine; the party assigned to the second 
vertical column on the paper ballot be given the second vertical column, or 
the second horizontal row to be voted on the voting machine. The judges 
shall compare the ballots on the machine with the sample ballot, see that 
they are correct, examine and see that all the counters, if any, in the ma- 
chine are set at zero, and that the machine is otherwise in perfect order, 
and they shall not thereafter permit the machine to be operated or moved 
except by electors in voting, and they shall also see that all necessary ar- 
rangements and adjustments are made for voting irregular ballots on the 
machine, if such machine be so arranged. 


History: En. Sec. 8, Ch. 168, L. 1907; Sec. 616, Rev. C. 1907; amd. Sec. 2, Ch. 246, 
L. 1921; re-en. Sec. 764, R. C. M. 1921. 


765. Irregular ballots. In case a voting machine be adopted which 
provides for the registry or recording of votes for candidates whose names 
are not on the official ballot, such ballots shall be denominated irregular 
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ballots. A person whose name appears on a ballot, or on or in a machine 
or machine system, shall not be voted for for the same office or on or in 
any regular device for casting an irregular ticket, and any such vote shall 
not be counted, except for the office of presidential electors, and an elector 
may vote in or on such irregular device for one or more persons nomi- 
nated by one party with one or more persons nominated by any one or all 
other parties, or for one or more persons nominated by one or more parties 
with one or more persons not in nomination, or he may vote in such irregu- 
lar device a presidential electoral ticket composed entirely of names of per- 
sons not in nomination. 


History: En. Sec. 9, Ch. 168, L. 1907; Sec. 617, Rev. C. 1907; re-en. Sec. 765, 
R. C. M. 1921. 


766. Counting the votes. As soon as the polls of the election are closed 
the judges shall immediately lock the machine, or remove the recording de- 
vice so as to provide against voting, and open the registering or recording 
compartments in the presence of any person desiring to attend the same, 
and shall proceed to ascertain the number of votes cast» for each person 
voted for at the election, and to canvass, record, announce, and return the 
same as provided by law. 


History: En. Sec. 10, Ch. 168, L. 1907; Sec. 618, Rev. C. 1907; re-en. Sec. 766, 
R. C. M. 1921. 


767. Election returns. The judges, as soon as the count is completed 
and fully ascertained, shall place the machine for one hour in such a posi- 
tion that the registering or recording compartments will be in full view 
of the public and any person desiring to view the number of votes cast 
for each person voted for at the election, must be permitted to do so. 
Immediately after the above said one hour shall have expired the judges 
shall seal, close, lock the machine or remove the record so as to provide 
against voting or being tampered with, and in case of a machine so sealed 
or locked, it shall so remain for a period of at least thirty (30) days, 
unless opened by order of a court of competent jurisdiction. When irregu- 
lar ballots have been voted, the judges shall return them in a properly 
sealed package endorsed “‘irregular ballots,’’ and indicating the precinct 
and county and file such package with the city or county clerk. It shall 
be preserved for six (6) months after such election and may be opened 
and its contents examined only upon an order of a court of competent 
jurisdiction; at the end of such six (6) months unless ordered otherwise 
by the court, such package and its contents shall be destroyed by the city 
or county clerk. All tally sheets taken from such machine, if any, shall 
be returned in the same manner. The officers heretofore charged with the 
duty of furnishing tally sheets and return blanks shall furnish suitable 
return blanks and certificates to the officers of election. Such return 
sheets shall have each candidate’s name designated by the same reference 
character that said candidate’s name bears on the ballot labels and count- 
ers, and shall make provision for writing in of the vote for such candidate 
in figures and shall also provide for writing in of the vote in words. 
Such return sheet shall also provide for the return of the vote on ques- 
tions. It shall also have a blank thereon, on which can be marked the pre- 
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cinct, ward, etc., of which said return sheet bears the returns and the num- 
ber and make of the machine used. Said return sheet shall also have a cer- 
tificate thereon, to be executed before the polls open by the judges of 
election, stating that all counters except the protective counter, if any, 
and except as otherwise noted thereon, stood at ‘‘000’’ at the beginning 
of the election, and that all of said counters had been carefully exam- 
ined before the beginning of the election; that the ballot labels were cor- 
rectly placed on the machine and correspond to the sample ballot, and 
such other statements as the particular machine may require; and shall 
provide for the signature of the election officers. Said return sheet shall 
also have thereon a second certificate stating the manner of closing the 
polls, the manner of verifying the returns, that the foregoing returns are 
correct, giving the indication of the public counter, and poll-list, and pro- 
tective counter, if any, at the close of the election. Such certificate shall 
properly specify the procedure of canvassing the vote and locking the 
machine, etc., for the particular type of machine used, and such certificate 
shall be such that the election officers can properly subscribe to it as hav- 
ing been followed and shall have provisions for the signature of the elec- 
tion officers. The election officers shall conform their procedure to that 
specified in the certificate to which they must certify. The certificate and 
attest of the election officers shall appear on each return sheet. 


History: En. Sec. 11, Ch. 168, L. 1907; Sec. 619, Rev. C. 1907; amd. Sec. 3, Ch. 246, 
L. 1921; re-en. Sec. 767, R. C. M. 1921. 


768. Election laws applicable. All laws of this state applicable to 
elections where voting is done in another manner than by machine, and. 
all penalties prescribed for violation of such laws, shall apply to elections. 
and precincts where voting machines are used, in so far as they are not 
in conflict with the provisions of this chapter. 


History: En. Sec. 12, Ch. 168, L. 1907; Sec. 620, Rev. C. 1907; re-en. Sec. 768,,. 
R. C. M. 1921. 


769. Penalty for neglect of duty by election officer. Any public officer, 
or any election officer upon whom any duty is imposed by this act, who: 
shall wilfully neglect or omit to perform any such duties, or do any act 
prohibited herein for which punishment is not otherwise provided herein, 
shall, upon conviction, be imprisoned in the state prison for not less than 
one year or more than three years, or be fined in any sum not exceeding 
one thousand dollars, or may be punished by both such imprisonment and 
fine. 


History: En. Sec. 13, Ch. 168, L. 1907; Sec. 621, Rev. C. 1907; re-en.: Sec. 769,. 
R. C. M. 1921. 


770. Penalty for tampering with or injuring machines. Any person 
not being an election officer who, during any election or before any elec- 
tion, after a voting machine has had placed upon it the ballots for such 
election, shall tamper with such machine, disarrange, deface, injure, or 
impair the same in any manner, or mutilate, injure, or destroy any ballot 
placed thereon or to be placed thereon, or any other appliance used in con- 
nection with such machine, shall be imprisoned in the state prison for a 
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period of not more than ten years, or be fined not more than one thousand 
dollars, or be punished by both such fine and imprisonment. 


History: En. Sec. 14, Ch. 168, L. 1907; Sec. 622, Rev. C. 1907; re-en. Sec. 770, 
R. C. M. 1921. 


771. Penalty for violation of duty by judge of election. Whoever, 
being a judge of election, with intent to permit or cause any voting 
machine to fail to correctly register or record any vote cast thereon, 
tampers with or disarranges such machine in any way, or any part or 
appliance thereof, or who causes or consents to said machine being used 
for voting at any election with knowledge of the fact that the same is 
not in order or not perfectly set and adjusted, so that it will correctly 
register or record all votes cast thereon, or who, for the purpose of 
defrauding or deceiving any voter, or of causing it to be doubtful for 
what ticket or candidate or candidates or proposition any vote is cast, or 
of causing it to appear upon said machine that votes cast for one ticket, 
candidate, or proposition were cast for another ticket, candidate, or 
proposition, removes, changes, or mutilates any ballot on said machine, or 
any part thereof, or does any other like thing, shall be imprisoned in the 
state prison not more than ten years, or fined not exceeding one thousand 
dollars, or punished by both such fine and imprisonment. 


History: En. Sec. 15, Ch. 168, L. 1907; Sec. 623, Rev. C. 1907; re-en. Sec. 771, 
R. C. M. 1921. 


772. Penalty for fraudulent returns or certificates. Any judge or clerk 
of an election who shall purposely cause the vote registered or recorded on 
or in such machine to be incorrectly taken down as to any candidate or 
proposition voted on, or who shall knowingly cause to be made or signed 
any false statement, certificate, or return of any kind, of such vote, or who 
shall knowingly consent to such things, or any of them, being done, shall 
be imprisoned in the state prison not more than ten years, or fined not 
more than one thousand dollars or punished by both such fine and impris- 
onment. 


History: Hn. Sec. 16, Ch. 168, L. 1907; Sec. 624, Rev. C. 1907; re-en. Sec. 772, 
R. C. M. 1921. 


773. Experimental use of machines—defective machines. The proper 
officers authorized by this act to adopt voting machines, may provide for 
the experimental use of an election in one or more precincts, of a machine 
approved by the Montana voting machine commission without a formal 
adoption or purchase thereof and its use at such election shall be as valid 
for all purposes as if formally adopted. Jf from any cause a machine be- 
comes unworkable, or unfit for use, voting shall proceed as in cases where 
machines are not used, and the county clerk must furnish each voting 
place with the supply of ballots and other supplies required by the election 
laws to be used in the case of emergency herein provided for, and in such 
ease only. 


History: En. Sec. 17, Ch. 168, L. 1907; re-en. Sec. 625, Rev. C. 1907; amd. Sec. 3, 
Ch. 99, L. 1909; amd. Sec. 4, Ch. 246, L. 1921; re-en. Sec. 773, R. C. M. 1921. 
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CHAPTER 71 


ELECTION RETURNS 


Section 774. Canvass to be public and without adjournment. 
775. Mode of canvassing. 
776. Where ballots are in excess of names on check list. 
777. What ballots must be counted. 
778. Ascertaining the number of votes cast and persons voted for. 
779. Ballots to be strung and inclosed in sealed envelopes. 
780. Rejected ballots. 
781. Poll-books—signing and certification of. 
| 782. Election returns by judges, how made. 
783. One of the judges to keep certain papers and the ballot-box. 
784. Custody of election returns. 
785. Delivery to county clerk. 
786. Filing of ballots and stubs by county clerk. 
787. Keeping returns pending contest. 
788. Disposition of returns prior to canvass of vote. 
789. Clerk to file in his office books, papers, ete. 

774. Canvass to be public and without adjournment. As soon as the 
polls are closed, the judges must immediately proceed to canvass the votes. 
given at such election. The canvass must be public in the presence of by- 
standers and must be continued without adjournment until completed and 
the result thereof is publicly declared. 


History: Ap. p. Sec. 22, p. 380, Bannack Rev. C. 1907; re-en. Sec. 774, R. C. M.. 
Stat; re-en. Sec. 22, p. 464, Cod. Stat. 1921. Cal. Pol. C. Sec. 1252. 
1871; re-en. Sec. 21, p. 75, L. 1876; re-en. References 
Sec. 535, 5th Div. Rev. Stat. 1879; re-en. Cited and applied in connection with 
Sec. 1027, 5th Div. Comp. Stat. 1887; amd. related sections in Harrington v. Crichton,. 
Sec. 1400, Pol. C. 1895; re-en. Sec. 572, 53 M 388, 392, 164 P 537. 

775. Mode of canvassing. The canvass must commence by a com- 
parison of the poll-lists from the commencement, and the correction of any 
mistakes that may be found therein, until they are found to agree. The 
judges must then take out of the box the ballots unopened except to 
ascertain whether each ballot is single, and count the same to determine 
whether the number of ballots corresponds with the number of names on. 
the poll-lsts. If two or more ballots are found so folded together as to 
present the appearance of a single ballot, they must be laid aside until. 
the count of the ballots is completed, and if, on comparing the count with 
the poll-lists and further considering the appearance of such ballots, a 
majority of the judges are of the opinion that the ballots thus folded to-. 
gether were voted by one elector, they must be rejected; otherwise they 
must be counted. 

History: Ap. p. Sec. 23, p. 380, Bannack Rev. C. 1907; re-en. Sec. 775, R. C. M. 1921.. 
Stat.; re-en. Sec. 23, p. 464, Cod. Stat. Cal. Pol. C. Sec. 1253. 
1871; re-en. Sec. 22, p. 75, L. 1876; re-en. References 
Sec. 546, 5th. Div. Rev. Stat. 1879; re-en. Cited and applied in connection with 
Sec. 1028, 5th. Div. Comp. Stat. 1887; amd. other related sections in Harrington v.. 
Sec. 1401, Pol. C. 1895; re-en. Sec. 573, Crichton, 53 M 388, 392, 164 P 537. 

776. Where ballots are in excess of names on check-list. If the bal- 
lots then are found to exceed in number the whole number of names on 
the poll-list, they must be placed in the box (after being purged in the 
manner above stated), and one of the judges must, publicly, and without 
looking in the box, draw therefrom singly and destroy unopened so many 
ballots as are equal to such excess. And the judges must make a record on 
the poll-list of the number of ballots so destroyed. 
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History: Ap. p. Sec. 24, p. 380, Bannack 
Stat.; re-en. Sec. 24, p. 464, Cod. Stat. 
1871; re-en. Sec. 23, p. 76, L. 1876; re-en. 
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Sec. 1029, 5th. Div. Comp. Stat. 1887; amd. 
Sec. 1402, Pol. C. 1895; re-en. Sec. 574, 
Rev. C. 1907; re-en. Sec. 776, R. C. M. 


Sec. 537, 5th Div. Rev. Stat. 1879; re-en. 1921. Cal. Pol. C. Sec. 1255. 


777. What ballots must be counted. In the canvass of the votes, any 
ballot which is not indorsed as provided in this code by the official stamp 
is void and must not be counted, and any ballot or parts of a ballot from 
which it is impossible to determine the elector’s choice is void and must 
not be counted; if part of a ballot is sufficiently plain to gather therefrom 
the elector’s intention, it is the duty of the judges of election to count such 


part. 


History: En. Sec. 30, p. 143, L. 1889; 
re-en. Sec. 1403, Pol. C. 1895; re-en. Sec. 
575, Rev. C. 1907; re-en. Sec. 777, R. C. M. 
1921. 


Operation and Effect 


Where, from the manner in which a 
ballot was marked, it was impossible to 
determine the elector’s choice, the ballot 
was void under this section, and should 
not have been counted in an election con- 
test. Carwile v. Jones, 38 M 590, 598, 
LOL: Pe lag. 

This section was enacted prior to the 
provision for a stub at the head of the 
ballot. The legislature, by providing for 
the stub to be numbered, and to be re- 
moved only at the time of depositing the 
ballot in the ballot-box, has hit upon an 
effective method of guarding against 
fraud and illegal voting, and has in- 
sured the deposit of the ballot in the 


ballot-box, and the provisions of the sec- 
tion should now be construed in the light 
of the changed conditions. Hence where 
ballots had been delivered to electors by 
the judges of election with the official 
stamp apparently in the place in which 
the law requires it to be, although in 
reality it was on the stub instead of on 
the ballot proper, the act of the judges . 
in removing the stamp with the stub, 
thus leaving the ballot without the offi- 
cial designation, did tiot render the bal- 
lots void, and the same should have been 
counted. Harrington v. Crichton, 53 M 
388, 396, 164 P 537. 


References 


Cited or applied as section 1403, polit- 
ical code in State ex rel. Brooks v. Fran- 
sham, 19 M 273, 292, 48 P 1; Goodell v. 
Judith Basin County et al., 70 M 222, 242, 
224 P 1110. 


778. Ascertaining the number of votes cast and persons voted for. 


The ballots and poll-lists agreeing or being made to agree, the judges must 
then proceed to count and ascertain the number of votes cast for each 
person voted for. In making such count the ballots must be opened singly 
by one of the judges, and the contents thereof, while exposed to the view 
of the other judges, must be distinctly read aloud by the judge who opens 
the ballot. As the ballots are read, each clerk must write at full length 
on a sheet to be known as a tally-sheet the name of every person voted 
for and of the office for which he received votes, and keep by tallies on 
such sheet the number of votes for each person. The tally-sheets must 
then be compared and their correctness ascertained, and the clerks must, 
under the supervision of the judges, immediately thereafter set down, at 
length and in their proper places in the poll-books, the names of all per- 
sons voted for, the offices for which they respectively received votes, and 
the total number of votes received by each person, as shown by the tally- 
sheets. No ballot or vote rejected by the judges must be included in the 
count provided for in this section. 


History: Ap. p. Sec. 25, p. 380, Bannack Sec. 1404, Pol. C. 1895; re-en. Sec. 576, 


Stat.; re-en. Sec. 25, p. 464, Cod. Stat. Rev. C. 1907; re-en. Sec. 778, R. CO. M. 1921. 
1871; re-en. Sec. 24, p. 76, L. 1876; re-en. References 

Sec. 538, 5th Div. Rev. Stat. 1879; re-en. Dubie v. Batani, 97 M 468, 476, 37 P 
Sec. 1030, 5th Div. Comp. Stat. 1887; amd. 2d 662. 
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Ch. 71 779-783 


779. Ballots to be strung and inclosed in sealed envelopes. The bal- 
lots, as soon as read or rejected ‘for illegality, must be strung upon a 
string by one of the judges, and must not thereafter be examined by any 
person, but must, as soon as all legal ballots are counted, be carefully sealed 
in a strong envelope, each member of the judges writing his name across 
the seal. 


History: En. Sec. 1405, Pol. C. 1895; on a string in compliance with the provi- 


re-en. Sec. 577, Rev. C. 1907; re-en. Sec. 
779, R. C. M. 1921. Cal. Pol. C. Sec. 1259. 


Operation and Effect 
Failure of the judges of election of a 


sions of this section did not obstruct or 
prevent the ascertainment of the result 
of the election, and was insufficient to 
impeach the returns of the precinct. Dubie 
v. Batani, 97 M 468, 479, 37 P 2d 662. 


voting precinct to place the voted ballots 


780. Rejected ballots. Any ballot rejected for illegality must be marked 
by the judges, by writing across the face thereof ‘‘Rejected on the ground 
nha ety Soi rae dBA ALE, ROR awa a , filling the blank with a brief statement of the 
reasons for the rejection, which statement must be dated and signed by 
a majority of the judges. 


- History: En. Sec. 1406, Pol. C. 1895; re-en. Sec. 578, Rev. C. 1907; re-en. Sec. 780, 
R. C. M. 1921. 


781. Poll-books—signing and certification of. As soon as all the votes 
are counted and the ballots sealed up, the poll-books must be signed and 
certified to by the judges and clerks of election substantially as in the form 
in section 600 of this code. 


History: En. Sec. 1407, Pol. C. 1895; re-en. Sec. 579, Rev. C. 1907; re-en. Sec. 781, 
By, 0.00, 1921; 


782. Election returns by judges—how made. The judges must, before 
they adjourn, inclose in a strong envelope, securely sealed up and directed 
to the county clerk, the check-lists, all certificates of registration received 
by them, one of the lists of the persons challenged, one of the poll-books, 
one of the tally-sheets, and the official oaths taken by the judges and 
clerks of election; and must inclose in a separate package or envelope, se- 
curely sealed up and directed to the county clerk, all detached stubs from 
ballots voted and all unused ballots with the numbered stubs attached; and 
must also inclose in a separate package or envelope, securely sealed up 
and directed to the county clerk, all ballots voted, including all voted bal- 
lots which, for any reason, were not counted or allowed, and indorse on 
the outside thereof ‘‘Ballots Voted.’’ Each of the judges must write his 
name across the seal of each of said envelopes or packages. 


History: Ap. p. Sec. 1408, Pol. C. 1895; References 
amd. Sec. 6, Ch. 88, L. 1907; Sec. 580, Dubie v. Batani, 97 M 468, 478, 37 P 
Rev. C. 1907; re-en. Sec. 782, R. C. M. 094 669. 


1921. 


783. One of the judges to keep certain papers and the ballot-box. The 
judges must select one of their number to retain, open to the inspection of 
all electors, for at least six months, the other list of persons challenged, the 
other tally-sheet and poll-book. The judge so selected must also retain the 
ballot-box. 

History: En. Sec. 1409, Pol. C. 1895; re-en. Sec. 581, Rev. C. 1907; re-en. Sec. 783, 
R. C. M. 1921. 


O97 


784-789 POLITICAL CODE Ch. 71 


784, Custody of electon returns. The sealed envelope containing the 
check-lists, certificates of registration, poll-book, tally-sheets, oaths of elec- 
tion officers, also the package or envelope containing the detached stubs 
and unused ballots, must, before the judges adjourn, be delivered to one 
of their number, to be determined by lot, unless otherwise agreed upon. 

History: Ap. p. Sec. 1410, Pol. C. 1895; amd. Sec. 7, Ch. 88, L. 1907; Sec. 582, 
Rev. C. 1907; re-en. Sec. 784, R. C. M. 1921. Cal. Pol. C. Sec. 1263. 

785. Delivery to county clerk. The judges to whom such packages 
are delivered must, within twenty-four hours, deliver them, without their 
having been opened, to the county clerk, or convey the same, unopened, 
to the postoffice nearest the house in which the election for such precinct 
was held, and register and mail the same, duly directed to the said clerk. 

History: En. Sec. 1411, Pol. C. 1895; re-en. Sec. 583, Rev. C. 1907; re-en. Sec. 785, 
R. C. M. 1921. 

786. Filing of ballots and stubs by county clerk. Upon the receipt of 
the packages by the county clerk, he must file the one containing the bal- 
lots voted and the one containing the detached stubs and unused ballots, 
and must keep them unopened and unaltered for twelve months, after which 
time, if there is no contest commenced in some tribunal having jurisdiction 
about such election, he must burn such packages, or envelopes, without 
opening or examining their contents. 

History: Ap. p. Sec. 1412, Pol. C. 1895; amd. Sec. 8, Ch. 88, L. 1907; Sec. 584, Rev. 
C. 1907; re-en. Sec. 786, R. C. M. 1921. Cal. Pol. C. Sec. 1265. 

787. Keeping returns pending contest. If, within twelve months, there 
is such a contest commenced, he must keep the packages of envelopes un- 
opened and unaltered until it is finally determined, when he must, as pro- 
vided in the preceding section, destroy them, unless the same are by virtue 
of an order of the tribunal in which the contest is pending, brought and 
opened before it to the end that evidence may be had of their contents, in 
which event the packages or envelopes and their contents are in the cus- 
tody of such tribunal. 


History: Ap. p. Sec. 1413, Pol. C. 1895; References 
amd. Sec. 9, Ch. 88, L. 1907; Sec. 585, Rev. Cited or applied as section 1413, polit- 
C. 1907; re-en. Sec. 787, R. C. M. 1921. ical code, before amendment, in Lane v. 
Cal. Pol. C. Sec. 1266. Bailey, 29 M 548, 560, 75 P 191. 


788. Disposition of returns prior to canvass of vote. The envelopes 
containing the check-lists, certificates of registration, poll-book, tally-sheets, 
and oaths of election officers must be filed by the county clerk and be 
kept by him, unopened and unaltered, until the board of county commis- 
sioners meet for the purpose of canvassing the returns, when he must pro- 
duce them before such board, where the same shall be opened. 


History: Ap. p. Sec. 1414, Pol. C. 1895; amd. Sec. 10, Ch. 88, L. 1907; Sec. 586, Rev. 
C. 1907; re-en. Sec. 788, R. C. M. 1921. 


789. Clerk to file in his office books, papers, etc. As soon as the re- 
turns are canvassed, the clerk must file in his office the poll-book, lists, and 
the papers produced before the board from the package mentioned in the 
next preceding section. 

History: En. Sec. 1415, Pol. C. 1895; re-en. Sec. 587, Rev. C. 1907; re-en. Sec. 789; 
R. C. M. 1921. Cal. Pol. C. Sec. 1268. 
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CHAPTER 72 
CANVASS OF ELECTION RETURNS—RESULTS AND CERTIFICATES 


Section 790. Meeting of county commissioners to canvass returns. 
791. In case of absence certain county officers to act. 
792. Canvass to be postponed, when. 
793. Canvass to be public. 
794. Statement of the result to be entered of record. 
795. Plurality to elect. 
796. Duty of canvassing board—tie vote. 
797. Certificates issued by the clerk. 
798. Returns for joint members of house of representatives. 
799, How transmitted. 
800. Duty of clerk receiving such returns. 
801. State returns, how made. 
802. How transmitted. 
803. State canvassers, composition and meeting of board. 
804. Messenger may be sent for returns—his duty and compensation. 
805. Governor to issue commissions. - 
806. Defect in form of returns to be disregarded. 
807. Duty of secretary of state to print election laws. 
808. Penalties. 


790. Meeting of county commissioners to canvass returns. The board 
of county commissioners of each county is ex-officio a board of county ean- 
vassers for the county, and must meet as the board of county canvassers 
at the usual place of meeting of the county commissioners within ten days 
after each election, at twelve o’clock noon, to canvass the returns. 


History: En. Sec. 2, p. 299, L. 1891; 
amd. Sec. 1430, Pol. C. 1895; re-en. Sec. 
588, Rev. C. 1907; re-en. Sec. 790, R. C. M. 


References 


Referred to as_ section 588, revised 
codes, with other sections, in State ex rel. 


1921. Cal. Pol. C. Sec. 1278. Cryderman y. Wienrich, 54 M 390, 400, 
170 P 942. 
791. In case of absence certain county officers to act. If, at the time 


and place appointed for such meeting, one or more of the county com- 
missioners should not attend, the place of the absentees must be supplied 
by one or more of the following county officers, whose duty it is to act 
in the order named, to-wit, the treasurer, the assessor, the sheriff, so that 
the board of county canvassers shall always consist of three acting mem- 
bers. The clerk of the board of county commissioners is the clerk of the 
board of county canvassers. 


History: Ap. p. Sec. 2, p. 299, L. 1891; 
amd. Sec. 1431, Pol. C. 1895; re-en. Sec. 
589, Rev. C. 1907; re-en. Sec. 791, R. C. M. 
1921. 


Operation and Effect 


The members of a county board of 
canvassets do not necessarily embrace the 
same officers, but are subject to changes 
which depend upon circumstances, and a 
writ of mandate, issued to compel such 
board to reconvene and canvass the re- 
turns from an election precinet which 
they had excluded, is properly directed 
to the particular individuals comprising 


792. Canvass to be postponed, when. 


the board, describing them by name, and 
as constituting the board of county can- 
vassers of election returns for a certain 
county of the state, the particular mem- 
bers of such board at the time in question 
being the persons against whom obedience 
must, if necessary, be enforced. State ex 
rel, Leech v. Board of Canvassers, 13 M 
23,/29,,31..P. 879, 


References 


Referred to in connection with other 
sections in State ex rel. Cryderman v. 
Wienrich, 54 M 390, 400, 170 P 942. 


Tf, at the time of meeting, the 


returns from each precinct in the county in which polls were opened have 
been received, the board of county canvassers must then and there pro- 
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ceed to canvass the returns; but if all the returns have not been received, 
the canvass must be postponed from day to day until all of the returns 
are received, or until seven postponements have been had. If the returns 
from any election precinct have not been received by the county clerk 
within seven days after any election, it is his duty forthwith to send a 
messenger to the judges for the missing returns, who must procure such 
returns from the judges, or any of them, and return the same to the county 
clerk. Such messenger must be paid out of the county treasury fifteen 
cents per mile in going and coming. If it appears to the board, by evi- 
dence, that the polls were not opened in any precinct, and no returns have 
been received therefrom, the board must certify to the same, and file such 
certificate with the county clerk, with the evidence, if any, who must enter 
the same in the minutes and in the statement mentioned in section 794. 


History: Ap. p. Sec. 3, p. 300, L. 1891; 
amd. Sec. 1432, Pol. C. 1895; re-en. Sec. 
590, Rev. C. 1907; re-en. Sec. 792, R. C. M. 
1921. Cal. Pol. C. Sec. 1280. 


References 


Referred to as section 590, revised 
codes, with other sections, in State ex rel. 


. Cryderman v. Wienrich, 54 M 390, 400, 


170 P 942. 


793. Canvass to be public. The canvass must be made in public by 
opening the returns and determining therefrom the vote of such county 
or precinct for each person voted for, and for and against each propo- 
sition voted upon at such election, and declaring the result thereof. In 
canvassing, no returns must be rejected if it can be ascertained therefrom 
the number of votes cast for each person. The fact that the returns do 
not show who administered the oath to the judges or clerks of election, 
or a failure to fill out all the certificates in the poll-books, or to do or per- 
form any other act in making up the returns, that is not essential to de- 
termine for whom the votes were cast, is not such an irregularity as to 
entitle the board to reject the same, but they must be canvassed as other 


returns are. 


History: En. Secs. 4 and 5, p. 301, 
L. 1891; re-en. Sec. 1433, Pol. C. 1895; 
re-en. Sec. 591, Rev. C. 1907; re-en. Sec. 
793, R. C. M. 1921. Cal. Pol. C. Sec. 1281. 


Operation and Effect 


A county board of canvassers has no 
authority to inquire into the validity of 
a certificate of nomination of a nominee 
for office, and therefore, where the elec- 
tion returns are genuine and _ properly 
certified, prohibition will not lie to re- 
strain the board from canvassing such 
returns and counting the vote cast for 
such person, as required by sections 4 
and 6, pages 301, 302, laws of the second 
session, upon the ground that the nomi- 
nation was invalid. Pigott v. Canvas- 
sers of Cascade County, 12 M 587, 538, 
31 P 536. 

-The duties of a county canvassing 
hoard are ministerial, and such board has 
no authority to exclude the returns of an 
election precinct, regularly made, upon 
the ground that the voting was shown 
by affidavits to be illegal, and, having 
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done so, may be compelled by mandamus 

to canvass such returns. State ex rel. 

Leech v. Board of Canvassers, 13 M 23, 

30, 31 P 879. See, also, State ex rel. 

Breen v. Toole, 32 M 4, 10, 79 P 403; Poe 

As Sheridan County, 52 M 279, 288, 157 
185. 


Where a county canvassing board is- 
sued a certificate of election to a candi- 
date for the legislative assembly after 
unlawfully excluding the returns of a 
particular precinct, and then adjourned 
sine die, such board may be. compelled 
by mandamus to reconvene and canvass 
the returns so excluded, and issue a certi- 
ficate of election to the person shown 
by a complete canvass to be entitled 
thereto. State ex rel. Leech v. Board 
of Canvassers, 13 M 23, 31, 31 P 879. 


Id. Returns in the poll-book being left 
blank, and the certificate thereto not be- 
ing properly filled in, are not grounds 
for rejecting returns, nor are they such 
irregularities as will entitle a board of 
canvassers to reject them. 
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Id. It is the duty of the board of can- | References 
vassers to procure the check-lists and Cited or applied as section 591, revised 
surrendered lists before rejecting the eodes in Stephens v. Nacey, 47 M 479 
vote of a precinct as returned by the 485 133 P 361. { ; 
poll-books alone. ‘ 
794. Statement of the result to be entered of record. The clerk of the 
board must, as soon as the result is declared, enter on the records of such 


board a statement of such result, which statement must show: 


1. The whole number of votes cast in the county. 

2. The names of the persons voted for and the propositions voted upon. 

3. The office to fill which each person was voted for. 

4. The number of votes given at each precinct to each of such per- 
sons, and for and against each of such propositions. 

5. The number of votes given in the county to each of such persons, 
and for and against each of such propositions. 


History: En. Sec. 6, p. 301, L. 1891; re-en. Sec. 1434, Pol. C. 1895; re-en. Sec. 592, 
Rev. C. 1907; re-en. Sec. 794, R. C. M. 1921. Cal. Pol. C. Sec. 1282. 


795. Plurality to elect. The person receiving at any election the high- 
est number of votes for any office to be filled at such election is elected 
thereto. 


History: En. Sec. 1170, Pol. C. 1895; re-en. Sec. 456, Rev. C. 1907; re-en. Sec. 795, 
R. C. M. 1921. Cal. Pol. C. Sec. 1066. 


796. Duty of canvassing board—tie vote. The board must declare 
elected the person having the highest number of votes given for each 
office to be filled by the votes of a single county or a subdivision thereof, 
and in the event of two or more persons receiving an equal and sufficient 
number of votes to elect to the office of state senator, or member of the 
house of representatives, it shall be the duty of the board, under the di- 
rection of and in the presence of the district court, or judge thereof, to 
recount the ballots cast for such persons, and the board shall declare 
elected the person or persons shown by the recount to have the highest 
number of votes. If such recount shall show that two or more such per- 
sons receive an equal and sufficient number of votes to elect to the same 
office, then, and in that event, the board shall certify such facts to the 
oovernor. 


History: En. Sec. 6, p. 302, L. 1891; re-en. Sec. 1435, Pol. C. 1895; re-en. Sec. 
'593, Rev. C. 1907; amd. Sec. 1, Ch. 84, L. 1909; re-en. Sec. 796, R. C. M. 1921. 


797. Certificates issued by the clerk. The clerk of the board of county 
commissioners must immediately make out and deliver to such person (ex- 
cept to the person elected district judge) a certificate of election signed by 
him and authenticated with the seal of the board of county commissioners. 


History: En. Sec. 7, p. 302, L. 1891; References 
re-en. Sec. 1436, Pol. C. 1895; re-en. Sec. State ex rel. Wallace v. Callow, 78 M 
594, Rev. C. 1907; re-en. Sec. 797, R. C. M. 308, 315, 254 P 187. 
1921. Cal. Pol. C. Sec. 1284. 


798. Returns for joint members of house of representatives. When 
there are members of the house of representatives voted for by the electors 
of a district composed of two or more counties, each of the clerks of the 
counties composing such district, immediately after making out the state- 
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ment specified in section 794, must make a certified abstract of so much 
thereof as relates to the election of such officers. 


History: En. Sec. 8, p. 302, L. 1891; re-en. Sec. 1437, Pol. C. 1895; re-en. Sec. 595, 
Rev. C. 1907; re-en. Sec. 798, R. C. M. 1921. 


799. How transmitted. The clerk must seal up such abstract, indorse 
t ‘‘Election Returns,’’ and without delay transmit the same by mail to the 
clerk of the board of commissioners of the county which stands first in 
alphabetical arrangement in the list of counties composing such district. 


History: En. Sec. 1438, Pol. C. 1895; re-en. Sec. 596, Rev. C. 1907; re-en. Sec. 799, 
R. C. M. 1921. Cal. Pol. C. Sec. 1286. : 


800. Duty of clerk receiving such returns. The clerk to whom the re- 
turns of a district are made must, on the twentieth day after such election, 
or sooner, if the returns from all the counties in the district have been re- 
ceived, open in public such returns, and from them and the statement of 
the vote for such officers in his own county: 

1. Make a statement of the vote of the district for such officers, and 
file the same, together with the returns, in his office. 

2. Transmit a certified copy of such statement to the secretary of state. 

3. Make out and deliver or transmit by mail to the persons elected a cer- 
tificate of election (unless it is by law otherwise provided). 

History: Ap. p. Sec. 9, p. 303, L. 1891; amd. Sec. 1439, Pol. C. 1895; re-en. Sec. 
597, Rev. C. 1907; re-en. Sec. 800, R. C. M. 1921. Cal. Pol. C. Sec. 1287. 

801. State returns, how made. When there has been a general or spe- 
cial election for officers voted for by the electors of the state at large or 
for judicial officers (except justices of the peace), each clerk of the board 
of county canvassers, so soon as the statement of the vote of his county is 
made out and entered upon the records of the board of county commission- 
ers, must make a certified abstract of so much thereof as relates to the votes 
given for persons for said offices to be filled at such election. 


History: En. Sec. 10, p. 303, L. 1891; amd. Sec. 1440, Pol. C. 1895; re-en. Sec. 
598, Rev. C. 1907; re-en. Sec. 801, R. C. M. 1921. Cal. Pol. C. Sec. 1288. 


802. How transmitted. The clerk must seal up such abstract, indorse 
it ‘‘Election Returns,’’ and without delay transmit it by mail, registered, 
to the secretary of state. 


History: En. Sec. 11, p. 303, L. 1891; re-en. Sec. 1441, Pol. C. 1895; re-en. Sec. 
599, Rev. C. 1907; re-en. Sec. 802, R. C. M. 1921. Cal. Pol. C. Sec. 1289. 


803. State canvassers, composition and meeting of board. On the first 
Monday of December after the day of election, at twelve o’clock noon, the 
state auditor, state treasurer, and attorney general, who constitute a board 
of state canvassers, must meet in the office of the secretary of state and 
compute and determine the vote, and the secretary of state, who is secre- 
tary of said board, must make out and file in his office a statement thereof 
and transmit a copy of such statement to the governor. 


History: En. Sec. 14, p. 304, L. 1891; amd. Sec. 1442, Pol. C. 1895; re-en. Sec. 600, 
Rev. C. 1907; re-en. Sec. 803, R. C. M. 1921. Cal. Pol. C. Sec. 1290. 


804. Messenger may be sent for returns—his duty and compensation. 
If the returns from all the counties have not been received on the fifth 
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day before the day designated for the meeting of the board of state can- 
vassers, the secretary of state must forthwith send a messenger to the 
clerk of the board of county canvassers of the delinquent county, and such 
clerk must furnish the messenger with a certified copy of the statement 
mentioned in section 794. The person appointed is entitled to receive as 
compensation five dollars per day for the time necessarily consumed in 
such service, and the traveling expenses necessarily incurred. His account 
therefor, certified by the secretary of state, after being allowed by the 
board of examiners, must be paid out of the general fund of the state 
treasury. | 


History: Ap. p. Secs. 12 and 13, L. 1891; amd. Sec. 1443, Pol. C. 1895; re-en. Sec. 
601, Rev. C. 1907; re-en. Sec. 804, R. C. M. 1921. 


805. Governor to issue commissions. Upon receipt of such copy men- 
tioned in section 803, the governor must issue commissions to the persons 
who from it appear to have received the highest number of votes for 
offices to be filled at such election. In ease a governor has been elected 
+o succeed himself, the secretary of state must issue the commission. 

History: En. Sec. 15, p. 304, L. 1891; amd. Sec. 1444, Pol. C. 1895; re-en. Sec. 
602, Rev. C. 1907; re-en. Sec. 805, R. C. M. 1921. Cal. Pol. C. Sec. 1291. 

806. Defect in form of returns to be disregarded. No declaration of 
the result, commission, or certificate must be withheld on account of any 
defect or informality in the return of anv election, if it can with reason- 
abie certainty be ascertained from such return what office is intended and 
who is elected thereto. 


History: En. Sec. 17, p. 305, L. 1891; References 
re-en. Sec. 1448, Pol. C. 1895; re-en. Sec. Cited or applied as section 606, revised 
606, Rev. C. 1907; re-en. Sec. 806, R. C. M. codes, in Stephens v. Nacey, 47 M 479, 
1921. Gal. Pol. C. Sec. 1297. 485, 133 P 361. 


807. Duty of secretary of state to print election laws. It is the duty 
of the secretary of state to cause to be published, in pamphlet form, a 
sufficient number of copies of election laws and such other provisions of 
law as bear upon the subject of elections, and to transmit the proper number 
to each county clerk, whose duty it is to furnish each election officer in 
his eounty with one of such copies. 

History: En. Sec. 18, p. 305, L. 1891; re-en. Sec. 1449, Pol. C. 1895; re-en. Sec. 607, 
Rev. C. 1907; re-en. Sec. 807, R. C. M. 1921. 

808. Penalties. The penalties for the violation of election laws are 


prescribed in sections 10747 to 10820 of the Penal Code. 
History: En. Sec. 1450, Pol. C. 1895; re-en. Sec. 608, Rev. C. 1907; re-en. Sec. 808, 
R. C. M. 1921. 


CHAPTER 73 


FAILURE OF ELECTIONS—PROCEEDINGS ON TIE VOTE 


Section 809. Tie vote on representative in congress, 
810. Proceedings on tie vote. 
811. Tie vote on state officers. 
812. Tie vote on judicial officers. 
£09. Tie vote on representative in congress. In case of a failure, by 
reason of a tie vote or otherwise, to elect a representative in congress, the 
secretary of state must transmit to the governor a certified statement 
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showing the vote cast for such persons voted for, and in case of a failure to 
elect, by reason of a tie vote or otherwise, the governor must order a special 
election. 

History: En. Sec. 16, p. 305, L. 1891; re-en. Sec. 1447, Pol. C. 1895; re-en. Sec. 605, 
Rev. C. 1907; re-en. Sec. 809, R. C. M. 1921. 

810. Proceedings on tie vote. In case any two or more persons have 
an equal and highest number of votes for either governor, lieutenant-gov- 
ernor, secretary of state, attorney general, state auditor, state treasurer, 
clerk of the supreme court, superintendent of public instruction, or any 
other state executive officer, the legislative assembly, at its next regular 
session, must forthwith, by joint ballot of the two houses, elect one of such 
persons to fill such office; and in case of a tie vote for clerk of the district 
court, county attorney, or for any county officer except county commis- 
sioner, and for any township officer, the board of county commissioners 
must appoint some eligible person, as in case of other vacancies in such 
offices; and in case of a tie vote for county commissioner, the district 
judge of the county must appoint an eligible person to fill the office, as in 
other cases of vacancy. 


History: En. Sec. 1171, Pol. C. 1895; 


clusive, and vacancies occur by operation 
re-en. Sec. 457, Rev. C. 1907; re-en. Sec. 


of law upon the expiration of the terms 


810, R. C. M. 1921. Cal. Pol. C. Secs. 
1067-1068. 


Operation and Effect 


If there is a clause in the constitution 
providing that an officer shall hold for 
a definite term and until his successor is 
elected and qualified, and the people fail 
to elect his successor, there is no va- 
cancy, and he is entitled to hold over 
until the people have chosen his succes- 
sor in the usual way; but, in the case of 
judicial officers, whose terms end at the 
expiration of a definitely fixed period, 
the words, ‘‘and until his sucessor has 
elected and qualified,’’ refer to those 
officers only who were first elected after 
the adopt.on of the constitution; they 
have no application to those chosen after 
such first election. State ex rel. Jones v. 
Foster, 39 M 583, 586, 104 P 860. 


The provisions of the constitution, fix- 
ing the terms of judicial officers, are ex- 


811. Tie vote on state officers. 


designated, even where the people fail to 
elect their successors; hence, if, by rea- 
son of a tie vote, there is a failure to 
elect the successor of a clerk of a district 
court upon the expiration of the incum- 
bent’s term, there is a vacancy which 
the county commissioners are authorized, 
under this section, to fill by appointment. 
State ex rel. Jones v. Foster, 39 M 583, 
592, 104 P 860. See, also, State ex rel. 
mein v. Lentz, 50 M 322, 336, 146 


This section does not in terms declare 
that a vacaney in office shall occur when 
there has been no election to the office by 
reason of a tie vote. In so far as it re- 
lates to officers named in the constitution 
and the authority of the county commis- 
sioners to fill vacancies therein, it is in- 
valid. State ex rel. Chenoweth v. Acton, 
31 M 37, 40, 77 P 299. See State ex rel. 
Jones v. Foster, 39 M 583, 591, 104 P 860. 


In case of a tie vote for state officers, 


as specified in the preceding section, it is the duty of the secretary of state 
to transmit to the legislative assembly, at its next regular session, a cer- 
tified copy of the statement showing the vote cast for the two or more 
persons having an equal and the highest number of votes for any state 
office. 


History: En. Sec. 1445, Pol. C. 1895; re-en. Sec. 603, Rev. C. 1907; re-en. Sec. 811, 
R. C. M. 1921. 


812. Tie vote on judicial officers. In case any two or more persons 
have an equal and highest number of votes for justice of the supreme court, 
or judge of a district court, the secretary of state must transmit to the 
governor a certified statement showing the vote cast for such person, and 
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thereupon the governor must appoint an eligible person to hold office as 


in case of other vacancies in such offices. 
History: En. Sec. 1446, Pol. C. 1895; re-en. Sec. 604, Rev. C. 1907; re-en. Sec. 812, 
R. C. M. 1921. 


CHAPTER 74 
NON-PARTISAN NOMINATION AND ELECTION OF JUDGES 
OF SUPREME COURT AND DISTRICT COURT 


Section 812.1. _ Nomination and election of district court and supreme court judges. 

812.2. Nominations. 

812.3. Petition for nomination—contents—form—filing—fees. 

812.4. Register of candidates for nomination. 

812.5. Arrangement and certification of judicial candidates—separate from 
party designation. 

812.6. Primary ballots—preparation and distribution. 

812.7. Judicial primary ballots—voting. 

812.8. Separate counting and canvassing of juidcial ballots—application 
of general laws. 

812.9. Nominations—placing names on ballots. 

812.10. Tie vote, how decided. 

812.11. Vacancies among nominees after nomination and before general 
‘election, how filled. 

812.12. Judicial ballot for general election. 

812.138. Unlawful for political party to endorse judicial candidate. 

812.14. Arrangement of judicial ballot when voting machine used. 

812.15. Repealing clause—application of general laws. 


812.1. Nomination and election of district court and supreme court 
judges. That hereafter all candidates for the office of justice of the su- 
preme court of the state of Montana or judge of the district court in any 
zudicial district of the state of Montana, shall be nominated and elected in 
accordance with the provisions of this act and in no other manner. 

History: En. Sec. 1, Ch. 182, L. 1935. 


812.2. Nominations. Candidates for any office within the provisions 
ot this act, to be filled at any election to be held in the state of Montana, 
shall be nominated in the manner herein provided at the regular primary 
nominating election provided by law for the nomination of other candidates 
for other offices to be filled at such election, and all laws relating to such 
primaries shall continue to be in force and to be applicable to the said 
offices in so far as may be consistent with the provisions of this act. 

History: En. Sec. 2, Ch. 182, L. 1935. 


812.3. Petition for nomination—contents—form—filing—fees. All per- 
sons who shall desire to become candidates for nomination to any office 
withia the provisions of this act shall prepare, sign and file petitions for 
nomination in compliance with the requirements of the primary ciection 
laws, which petition for nomination shall be substantially in the following 


(ERA AL Thab kets, a ath Ipairilamngeliete ole aotaet aes AIIERS. (Name and title of officer with whom 
Mie anes LOWE eC.) ANU LO. t he CLE CP Ole OI Gi Gr ec cecet testo towae sinner -aeaae re atc? 
(state OF COUNTICS OF 2.....-7..-. ay Pho ath comprising the district or county 
as the case may be) in the state of Montana: 

bath yo ape attuned ey aol em Po pape ig =) 6 eA 1 hp eet wai a ptak me AN Seabed as , and 
my POstoLincerad dress) Un Leet ee eee ee I am a candidate on 
the non-partisan judicial ticket for the nomination for the office of -............. 
at the primary nominating election to be held in the -............---....-------- (state 


605 


812.4-812.7 POLITICAL CODE Ch. 74 


of Montana or district or county), on the ................--.. dayr ot.) Beane 
WES Fee , and if I am nominated as a candidate for such office I will nectar 
the nomination and will not withdraw, and if I am elected, I will qualify 
as such officer. 

Provided, however, that no such petition for judicial office shall indi- 
eate the political party or political affiliations of the candidate, and pro- 
vided further that no candidate for judicial office may in his wate: for 
nomination state any measures or principles he advocates, or have any 
statement of measure or principles which he advocates, or any slogans, after 
his name on the nominating ballot as permitted by section 641. 

Each person so filing a petition for nomination shall pay or remit there- 
with the fee prescribed by law for the filing of such a petition for the par- 
ticular judicial position for which he aspires for nomination. All such 
petitions for justices of the supreme court and judges of the several district 
courts of the state shall be filed with the secretary of state. 

History: En. Sec. 3, Ch. 182, L. 1935. 


812.4. Register of candidates for nomination. On receipt of each of 
such petitions the secretary of state shall make corresponding entries in 
the ‘‘Register of Candidates for Nomination’’ as now provided by law, but 
on a page or pages of such register apart from entries made with reference 
to the district candidates of political parties. 

History: En. Sec. 4, Ch..182, L. 1935. 


812.5. Arrangement and certification of judicial candidates—separate 
from party designation. At the same time and in the same manner as by 
law he is required to arrange and certify the names of candidates for other 
state offices the secretary of state shall separately arrange and certify and 
file as required by law, the names of all candidates for judicial office, certi- 
fying to each county clerk of the state the names of all candidates for judi- 
cial office entitled to appear on the primary ballot in his county, with all 
other information required by law to appear upon the ballot, which lists of 
judicial candidates shall be made upon separate sheets of paper from the 
lists of candidates to appear under party or political headings. 

History: En. Sec. 5, Ch. 182, L. 1935. 


812.6. Primary ballots—preparation and distribution. At the same 
time and in the same manner as he is by law required to prepare the pri- 
mary election ballots for the several political parties, the county clerk of 
each county shall arrange, prepare and distribute official primary ballots 
for judicial offices which shall be known and designated and entitled 
** Judicial Primary Ballots,’’ which shall be arranged as are other primary 
ballots, except that the name of no political party shall appear thereon. 
The same number of official judicial primary ballots and sample ballots 
shall be furnished for each election precinct, as in the case of other primary 
election ballots. 

History: En. Sec. 6, Ch. 182, L. 1935. 


812.7. Judicial primary ballots—voting. Each elector having the right 
to vote at a primary election shall be furnished with a separate ‘‘ Judicial 
Primary Ballot’’ at the same time and in the same manner as he or she is 
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furnished with other ballots provided by law and each elector, without 
regard to political party, may mark such ‘‘Judicial Primary Ballot’’ for 
one or more persons of his choice for judicial nominations, depending on 
the number to be nominated and elected, which shall be deposited in the 
general ballot box provided. The official number of such judicial primary 
ballot so delivered and voted shall correspond to the official number of the 
regular ballot of the elector. Every elector shall be entitled to vote, with- 
out regard to politics, for one or more persons of his choice for nomination 
for judicial office, depending on the number of places to be filled at the 
succeeding general election. Different terms of office for the same posi- 
tion shall be considered as separate offices. 
History: En. Sec. 7, Ch. 182, L. 1935. 


812.8. Separate counting and canvassing of judicial ballots—application 
of general laws. After the closing of the polls at a primary election, the 
election officers shall separately count and canvass the judicial primary 
ballots and make record thereof, and certity to the same, showing the num- 
ber of votes cast for each person upon the judicial primary ballot, in addi- 
tion to certifying the party vote or other matters voted upon as required 
by law. Judicial ballots, their stubs, and unused ballots, shall be disposed 
of ix the same manner as other ballots, stubs and unused ballots, and all 
returns made in the same manner now provided by law. 

History: En. Sec. 8, Ch. 182, L. 1935. 


812.9. Nominations—placing names on ballots. The candidates for 
nomination at any primary election for any office within the provisions of 
this act, to be filled at the succeeding general election, equal in number to 
twice the number to be elected at the succeeding general election, who shall 
have received at any such primary election the highest number of votes cast 
for nomination to the office for which they are candidates (or if the number 
of all of the candidates voted for as aforesaid be not more than twice the 
number to be elected, then all the candidates) shall be the nominees for such 
office; and their names, and none other, except as hereinafter provided, 
shall be printed as candidates for such respective offices upon the official 
ballots which are provided according to law for use at such succeeding 
primary or general election; provided that no candidate shall be entitled to 
have his name placed on the judicial ballot at the general election, in any 
form, unless he shall have been a successful candidate at the primary elec- 
tion. 

History: En. Sec. 9, Ch. 182, L. 1935. 


812.10. Tie vote, how decided. In case of a tie vote, candidates receiv- 
ing tie vote for justice of the supreme court or judge of the district courts 
shall appear and cast lots before the secretary of state on the fifth day 
after such vote is officially canvassed. In case any such candidate or candi- 
dates shall fail to appear either in person or by proxy in writing, before 
twelve o’clock noon of the day appointed, the secretary of state shall by 
lot determine the candidate whose name will be certified for the general 
election and printed on the official ballot. 

History: En. Sec. 10, Ch. 182, L. 1935. 
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812.11. Vacancies among nominees after nomination and before general 
election, how filled. If after any primary election, and before the succeed- 
ing general election, any candidate nominated pursuant to the provisions 
of this act. shall die or by virtue of any present or future law become dis- 
qualified from or disentitled to have his name printed on the ballot for the 
election, a vacancy shall be deemed to exist which shall be filled by the 
otherwise unnominated and not disentitled candidate for the same office 
next in rank with respect to the number of votes received in such primary 
election. If after the primary, and before the general election, there should 
not be any candidate nominated and living and entitled to have his name 
printed on the ballot for any office which is within the provisions of this 
act, or not enough of such candidates to equal the number of persons to 
be elected to such office, then the governor in the case of justices of the 
supreme court and judges of the district courts is authorized and empow- 
ered to certify to the secretary of state the names of persons qualified for 
such office or offices equal in number to twice the number to be elected at 
the general election, and the names of the persons so nominated shall there- 
upon be printed on the official ballot in the same manner as though regular- 
ly nominated at the judicial primary election. Nominations so made by the 
governor to fill a vacancy shall not be deemed filed too late if filed within 
ten days after the vacancy occurs, and in case the ballots for the election 
have already been printed, stickers may be used to place the names of 
such candidate upon the ballot. 


Hsitory: En. Sec. 11, Ch. 182, L. 1935. 


812.12. Judicial ballot for general election. At every general election 
at which any candidate for judicial office is to be voted upon the elector 
shall be provided with a separate official ballot having the same identifica- 
tion upon the stub thereof as the regular ballot plainly marked ‘‘ Judicial 
Ballot,’’ and the count and canvass of such votes shall be separate from the 
regular ballots of political parties. For the guidance of voters, the ballot 
shall make suitable designation of the number of persons the elector may 
vote for, for each particular office to be filled at such election. 

History: En. Sec. 12, Ch. 182, L. 1935. 


812.13. Unlawful for political party to endorse judicial candidate. It 
shall be unlawful for any political party to endorse any candidate for the 
office of justice of the supreme court or judge of a district court, and any- 
one who in any way participates in such endorsement by any political 
party, or who purports to act on behalf of any political party in endors- 
ing any candidate, shall be guilty of a misdemeanor. 

History: En. Sec. 13, Ch. 182, L. 1935. 


812.14. Arrangement of judicial baliot when voting machine used. In 
all counties of the state where voting machines are now, or may hereafter 
be used in any elections, it shall be the duty of the clerk and recorder to 
arrange the judicial ballot in both the primary and general elections in the 
vertical column or horizontal row or space, immediately following the col- 
umn, row or space assigned the first major political party and immediately 
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preceding the column, row or space assigned the second major political 
party. 
History: En. Sec. 14, Ch. 182, L. 1935. 


812.15. Repealing clause—application of general laws. All acts and 
parts of acts in conflict herewith are hereby repealed, and all laws pertain- 
ing to elections, both primary and general, and to special elections, not in 
conflict herewith are hereby declared applicable to the nomination and 
election of the officers herein referred to. 

History: En. Sec. 15, Ch. 182, L. 1935. 


CHAPTER 75 
PRESIDENTIAL ELECTORS, HOW CHOSEN—DUTIES 


Section 813. Electors, when chosen. 
814. Returns, how made. 
815. Duty of governor. 
816. Meeting of electors. 
817. Vacancies, how supplied. 
818. Voting of electors. 
819. Separate ballots for president and vice-president. 
820. Must make list of persons voted for. 
821. Result to be transmitted as provided by law of the United States. 
822. Compensation of electors. 
823. How audited and paid. 


813. Electors, when chosen. At the general election in November, pre- 
ceding the time fixed by the law of the United States for the choice of presi- 
dent and vice-president of the United States, there must be elected as many 
electors of president and vice-president as this state is entitled to appoint. 
The names of the presidential electors shall appear on the ballot and in 
addition thereto, preceding them, shall appear the names of the presidential 
and vice-presidential candidates in their respective party designated col- 
umns. No square shall appear in front of the names of the presidential 
electors instead of which there shall be one square in front of the names 
of the presidential and vice-presidential candidates. The ballot shall also 
have the following direction printed thereon: ‘‘To vote for the presidential 
electors of any party, the voter shall place a cross in the square before the 
names of the candidates for president and vice-president of said party.’’ 
The number of votes received by presidential and vice-presidential candi- 
dates shall, within the meaning of this act, be the number of votes to be 
credited to each of the electors representing them. 


History: En. Sec. 1, p. 173, L. 1891; re-en. Sec. 1460, Pol. C. 1895; re-en. Sec. 626, 
Rev. C. 1907; re-en. Sec. 813, R. C. M. 1921; amd. Sec. 1, Ch. 4, L. 1933. Cal. Pol. C. 
Sec. 1307. 


814, Returns, how made. The votes for electors of president and vice- 
president must be canvassed, certified to, and returned in the same manner 
as the votes for state officers. 


History: En. Sec. 2, p. 173, L. 1891; re-en. Sec. 1461, Pol. C. 1895; re-en. Sec. 627, 
Rev. C. 1907; re-en. Sec. 814, R. C. M. 1921. Cal. Pol. C. Sec. 1308. 


815. Duty of governor. The governor must transmit to each of the 
electors a certificate of election, and on or before the day of their meeting 
deliver to each of the electors a list of the names of electors, and must do 
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all other things required of him in the premises by any act of Congress in 
force at the time. 


History: En. Sec. 3, p. 174, L. 1891; re-en. Sec. 1462, Pol. C. 1895; re-en. Sec. 628, 
Rev. C. 1907; re-en. Sec. 815, R. C. M. 1921. Cal. Pol. C. Sec. 1314. 


816. Meeting of electors. The electors must assemble at the seat of 
government the first Monday after the second Wednesday in December 
next following their election, at two o’clock in the afternoon. 


History: En. Sec. 4, p. 174, L. 1891; re-en. Sec. 1463, Pol. C. 1895; re-en. Sec. 629, 
Rev. C. 1907; re-en. Sec. 816, R. C. M. 1921; amd. Sec. 1, Ch. 15, L. 1933; amd. Sec. 1, 
Ch. 33, L. 1935. Cal. Pol. C. Sec. 1315. 


817. Vacancies, how supplied. In case of the death or absence of any 
elector chosen, or in case the number of electors from any cause be deficient, 
the electors then present must elect, from the citizens of the state, so many 
persons as will supply such deficienoy: 

History: En. Sec. 5, p. 174, L. 1891; re-en. Sec. 1464, Pol. C. 1895; re-en. Sec. 630, 
Rev. C. 1907; re-en. Sec. 817, R. C. M. 1921. Cal. Pol. C. Sec 1316. 

818. Voting of electors. The electors, when convened, must vote by 
ballot for one person for president and one for vice-president of the United 
States, one of whom at least is not an inhabitant of this state. 

History: En. Sec. 1465, Pol. C. 1895; re-en. Sec. 631, Rev. C. 1907; re-en. Sec. 818, 
R. C. M..1921. Cal. Pol. C. Sec. 1317. 

819. Separate ballots for president and vice-president. They must 
name in their ballots the persons voted for as ia aclty and in distinct 
ballots the persons voted for as vice-president. 

History: En. Sec. 1466, Pol. C. 1895; re-en. Sec. 632, Rev. C. 1907; re-en. Sec. 819, 
R. C. M. 1921. Cal. Pol. C. Sec. 1318. 

820. Must make list of persons voted for. They must make distinct 
lists of all persons voted for as president, and of all persons voted for as 
vice-president, and of the number of votes given for each. 

History: En. Sec. 1467, Pol. C. 1895; re-en. Sec. 633, Rev. C. 1907; re-en. Sec. 820, 
R. C. M. 1921. Cal. Pol. C. Sec. 1319. 

821. Result to be transmitted as provided by law of the United States. 
They must certify, seal up, and transmit such lists in the manner + oneal 
by the constitution and laws of the United States. 

History: En. Sec. 1468, Pol. C. 1895; re-en. Sec. 634, Rev. C. 1907; re-en. Sec. 821, 
R. C. M. 1921. Cal. Pol. C. Sec. 1320. 

822. Compensation of electors. Electors receive the same pay and mile- 
age as is allowed to members of the legislative assembly. 

History: En. Sec. 7, p. 174, L. 1891; re-en. Sec. 1469, Pol. C. 1895; re-en. Sec. 635, 
Rev. C. 1907; re-en. Sec. 822, R. C. M. 1921. Cal. Pol. C. Sec. 1321. 

823. How audited and paid. Their accounts therefor, certified by the 
secretary of the state, must be audited by the state auditor, who must draw 
his warrants for the same on the treasurer, payable out of the general fund. 


History: En. Sec. 1470, Pol. C. 1895; re-en. Sec. 636, Rev. C. 1907; re-en. Sec. 823, 
R. C. M. 1921. Cal. Pol. C. Sec. 1322. 


CHAPTER 76 


MEMBERS OF CONGRESS—ELECTIONS AND VACANCIES 


Section 824. Election of United States senators—for full term ane to fill vacancies. 
825. Writs of election to fill vacancy. 
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826. When held. 
827. Returns, how made. 
828. Certificates issued by governor. 


824. Election of United States senators—for full term and to fill va- 
cancies. The election of senators in Congress of the United States for full 
terms must be held on the first Tuesday after the first Monday in Novem- 
ber next preceding the commencement of the term to be filled; and the elec- 
tions of senators in Congress of the United States to fill vacancies therein 
must be held at the time of the next succeeding general state election fol- 
lowing the occurrence of such vacancy; if any election therefor be invalid 
or nct held at such time, then the same shall be held at the second succeed- 
ing general state election. Nominations of candidates and elections to the 
office shall be made in the same manner as is provided by law in ease of 


governor. 
History: En. Sec. 1480, Pol. C. 1895; re-en. Sec. 637, Rev. C. 1907; amd. Sec. 1, 
Ch. 126, L. 1915; amd. Sec. 1, Ch. 134, L. 1917; re-en. Sec. 824, R. C. M. 1921. 


825. Writs of election to fill vacancy. When a vacancy happens in the 
office of one or more senators from the state of Montana in the Congress 
of the United States, the governor of this state shall issue, under the seal of 
the state, a writ or writs of election, to be held at the next succeeding 
general state election, to fill such vacancy or vacancies by vote of the 
electors of the state; provided, however, that the governor shall have power 
to make temporary appointments to fill such vacancy or vacancies until 
the electors shall have filled them. 

History: En. Sec. 1481, Pol. C. 1895; re-en. Sec. 638, Rev. C. 1907; amd. Sec. 2, 
Ch. 126, L. 1915; re-en. Sec. 825, R. C. M. 1921. 

826. When held. At the general election to be held in the year eighteen 
hundred and ninety-two, and at the general election every two years 
thereafter, there must be elected for each congressional district one repre- 
sentative to the Congress of the United States. | 

History: En. Sec. 2, p. 306, L. 1891; re-en. Sec. 1490, Pol. C. 1895; re-en. Sec. 639, 
Rev. C. 1907; re-en. Sec. 826, R. C. M. 1921. Cal. Pol. C. Sec. 1343. 

827. Returns, how made. The vote for representative in Congress must 
be canvassed, certified to, and transmitted in the same manner as the vote 
for state officers. 

History: En. Sec. 2, p. 306, L. 1891; re-en. Sec. 1491, Pol. C. 1895; re-en. Sec. 640, 
Rev. C. 1907; re-en. Sec. 827, R. C. M. 1921. Cal. Pol. C. Sec. 1344. 

828. Certificates issued by governor. The governor must, upon the 
receipt of the statement mentioned in section 803 of this code, transmit to 
the person elected a certificate of his election, sealed with the great seal 
and attested by the secretary of the state. 


History: En. Sec. 3, p. 306, L. 1891; re-en. Sec. 1492, Pol. C. 1895; re-en. Sec. 641, 
Rev. C. 1907; re-en. Sec. 828, R. C. M. 1921. Cal. Pol. C. Sec. 1347. 


CHAPTER 77 
CONTESTING ELECTIONS 


Section 828.1. Recount of votes, order for—application, contents and time for making 

—hearing—determination by court. 

828.2. Failure to comply with provisions for counting votes, presumption of 
incorrectness from. 

828.3. Calling in other judge—court not divested of. 

828.4. Precincts in which recount ordered—deposit of cost of recount—pro- 
cedure when more than one application for recount made—manner 
of recounting votes—certificates of election. 
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828.5. Recount limited to precincts and offices specified in order of court. 
828.6. Certificates of election, effect of recount on. 

828.7. Election officers not ‘to be paid until after recount—not paid on 
, finding incorrect count. 

829. Other provisions concerning contests, reference to. 


828.1. Recount of votes, order for—application, contents and time for 
making—hearing—determination by court. Any unsuccessful candidate for 
any public office at any general or special election, or at any municipal 
election, may within five days after the canvass of the election returns by 
the board or body charged by law with the duty of canvassing such election 
returns, apply to the district court of the county in which said election is 
held, or to any judge thereof, for an order directed to such board to make 
a recount of the votes cast at such election, in any or all of the election pre- 
cincts wherein the election was held, as hereinafter provided. Said appli- 
cation shall set forth the grounds for a recount, and it shall be verified by 
the applicant to the effect that the matters and things therein stated are 
true to the best of the applicant’s knowledge, information and _ belief. 
Within five days after the filing of said application in the office of the 
elerk of said district court, the said court, or the judge thereof, shall hear 
and consider said application, and determine the sufficiency thereof; and, 
if from said verified application, the district court, or the judge thereof, 
finds that there is probable cause for believing that the judges and clerks 
of election did not correctly count and ascertain the number of votes cast 
for such applicant at any one or more of the election precincts that the 
judges and clerks of election might not have correctly counted and ascer- 
tained the number of votes cast for the applicant in any one or more 
election precincts, then, or in either of such events, the court or judge shali 
make an order addressed to the said board of county canvassers, requiring 
them at the time and place fixed by said order, which time shall be not 
more than five days from the making of such order to reassemble and re- 
convene as a canvassing board, and to recount the ballots cast at said 
election precinct or precincts of ae complaint is made as in said order 
specified. 

History: En. Sec. 1, Ch. 27, L. 1935. 

828.2. Failure to comply with provisions for counting votes, presump- 
tion of incorrectness from. If it shall be made to appear by such verified 
application that the judges or clerks of election in any one or more election 
precincts did not comply with each and all of the provisions and require- 
ments of section 778, in counting and ascertaining the number of votes cast 
for each person voted for at said election, that shall be considered as suf- 
ficient probable cause for believing that the judges and clerks of election of 
said election precinct, or precincts, did not correctly count and ascertain 
the number of votes cast for the applicant in such election precinct or 
precincts. 

History: En. Sec. 2, Ch. 27, L. 1935. 

828.3. Calling in other judge—court not divested of jurisdiction by 
failure to hear application within prescribed time. If the judge of said 
district court of the county in which said election is held be ill, or absent, 
or for any other reason disqualified from acting, then and in that event 
another district court judge shall be called in to hear and determine said 


612 


Ch. 77 CONTESTING ELECTIONS 898.4 


application, either by an order of a judge of said district court, or by an 
order by a justice of the supreme court of the state of Montana. A failure 
to hear, consider or determine said application within the time herein pro- 
vided, shali not divest the court of jurisdiction, but the said court before 
which said application is presented and filed shall retain jurisdiction thereof 
for all purposes until said application is finally acted upon, considered and 
determined, and until a final count is made and had by the said board of 
county canvassers and the result thereof finally determined as herein 
provided. 
History: En. Sec. 3, Ch. 27, L. 1935. 


828.4. Precincts in which recount ordered—deposit of cost of recount— 
procedure when more than one application for recount made—manner of 
recounting votes—certificates of election. If said application asks for a 
recount of the votes cast in more than one election precinct, but the 
erounds thereof are not sufficient for a recount in all, the court shall order 
a recount as to only such precinct as to which there are sufficient grounds 
stated and shown. The court in its order shall determine the probable ex- 
pense of making such recount, and the applicant or applicants asking for 
such recount shall deposit with the said board the amount so determined 
and specified in said order, in cash; and if it be ascertained by said recount 
that the applicant or applicants have been elected to said office, then and 
in that event all money so deposited with said board shall be returned to 
the said applicant or applicants, but if an applicant as a result of said 
recount is found not to have been elected, then if the expense of making 
said recount shall be greater than the estimated cost thereof said applicants 
shall pay said excess, but if less than the estimated cost, then the differ- 
ence shall be refunded to the applicant or applicants. The expense of 
making said recount as herein provided, shall be the salary of the members 
of the canvassing board for the period of time required to make such re- 
eount, and the salary of two clerks at the rate of not more than $8.00 per 
day each. If more than one candidate makes application for a recount of 
the votes cast at said election, the court may, in its discretion, consider 
such applications separately or together, and may make separate or joint 
orders in relation thereto, and apportion the expense between said appli- 
eants. The board of canvassers, in recounting said ballots cast in said 
election, shall count the votes cast in the respective precincts as to which 
a recount is ordered for the several candidates in whose behalf a recount 
is ordered, at the same time, in the following manner: | 

The county clerk shall produce, unopened, the sealed package or envel- 
ope received by him from the judges of election of the election precinct, or 
precincts, as to which a recount is ordered, in which is enclosed all ballots 
voted at such election in said precinct or precincts; and the package or 
envelope must then be opened by a member of the board of county can- 
vassers in the presence and view of the other members of said board and 
of the county clerk, and of the candidates for said office or offices as to 
which said recount is ordered, present thereat. The ballots must then be 
taken from said packages or envelope by a member of the board, and in 
the presence of the candidate or candidates seeking such recount, and the 
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candidate or candidates who by the first canvass was found to have received 
the highest number of votes, the ballots must be taken singly by one of the 
members of the canvassing board, and the contents thereof, while exposed 
to the view of said candidates and of one of the other members of said 
canvassing board, must be distinctly read aloud, and as the ballots are 
read, two clerks must write at full length, on sheets to be known as tally 
sheets, which shall be previously prepared for that purpose, one for each 
clerk, with the name of said respective candidates and the office or offices 
as to which a recount is being made, with the numbers of such election 
precincts as to which said recount is ordered, and the number of votes for 
each person in said election precinct or precincts. At the completion of 
said recount the tally sheets must then be compared and their correctness 
ascertained, and the total number of votes cast for any candidate deter- 
mined. If, on such recount, the votes cast for any candidate who makes 
such application shall be either more or less than the number of votes 
shown upon the official returns for that person and office, then the original 
returns shall be thereupon by the clerk of said board of canvassers, and 
under its direction, corrected so as to state the number of votes Aue 
on such recount. 

The said board of canvassers shall thereupon cause its clerk to enter 
on the records of said board the result of said election as determined 
by such recount, and the clerk of said board shall thereupon make out 
and deliver Bertiticats of election in conformity to the result ascertained 
by said recount. 

The candidate who as a result of the original or first canvass of the 
returns by the board of canvassers was found to be elected, shall be served 
with a copy of the application, and shall be given an opportunity to be 
heard thereon, and he shall be permitted to be present and to be Bags 
sented at any recount ordered. 

When said recount of the ballots in any election precinct has been 
finished, the ballots shall then be again enclosed in the same package or 
envelope in which they had been placed by the judges of election, and in 
the presence and view of the county clerk and the members of the board 
of canvassers the said packages or envelopes shall again be closed and 
sealed, and then again delivered into the custody of the county clerk. 

History: En. Sec. 4, Ch. 27, L. 1935. 


828.5. Recount limited to precincts and offices specified in order of 
court. The board of canvassers shall make no recount of any votes cast 
in any election precinct or for any office other than the precinct or pre- 
eincts and office or offices specified in said order. 

History: En. Sec. 5, Ch. 27, L. 1935. 


828.6. Certificates of election, effect of recount on. If it shall be found 
and determined by said recount that the person to whom the county clerk 
had issued a certificate of election pursuant to section 797, did not in fact 
receive the highest number of votes cast at said election for said office, 
then the said certificate of election first issued by said clerk shall be void, 
and the certificate of election issued by said clerk purusant to the findings 
and determination of said recount shall be treated and considered, for all 
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purposes as the only certificate of election to said office, and the person 
named therein shall be the person elected to said office. 
History: En. Sec. 6, Ch. 27, L. 1935. 


828.7. Election officers not to be paid until after recount—not paid 
on finding incorrect count. No judge or clerk of any election, of any 
election precinct, as to which a recount is ordered shall receive any pay 
for his or her services as such judge or clerk until the completion of such 
recount by the said canvassing board, and if it shall be ascertained on such 
recount that any applicant in whose behalf such recount is had, has been 
elected, then in that event, the judges and clerks of the election precincts 
in which the votes were found to have not been correctly counted shall not 
be paid or receive any pay for their services as such. 

History: En. Sec. 7, Ch. 27, L. 1935. 


829. Other provisions concerning contests, reference to. See sections 
659 to 661, and sections 10810 to 10814 for other provisions governing elec- 
tion contests. 

History: New section recommended by code commissioner, 1921. 


CHAPTER 78 


CONVENTIONS TO RATIFY PROPOSED AMENDMENTS TO 
CONSTITUTION OF THE UNITED STATES" 


Section 829.1. Conventions for ratification of amendments to United States consti- 

tution. 

829.2. Delegates to constitutional convention. 

829.3. Nomination of delegates. 

829.4.  Hlection of delegates. 

829.5. Form of ballot. 

829.6. Time for convention of delegates. 

829.7. Quorum—officers—procedure—qualifications. 

‘829.8. Compensation of delegates and officers. 

829.9. - Certificate of result-— transmission to secretary of state of United 
States. 

829.10. Qualifications of signers of petitions and electors. 

829.11. Federal acts to supersede state provisions concerning amendments. 


829.1. Convention for ratification of amendments to United States 
constitution. Whenever the Congress shall propose an amendment to the - 
constitution of the United States and shall propose that the same be rati- 
fied by convention in the states, a convention shall be held, as provided 


herein, for the purpose of ratifying such amendment. 
History: En. Sec. 1, Ch. 188, L. 1933. 


829.2. Delegates to constitutional convention. The number of dele- 
gates to be chosen to such convention shall be not less than one-half of the 
number of the members of the legislative assembly of Montana, and each 
county shall have one-half of the number of delegates as it is then entitled 
to elect members of the legislative assembly of Montana, provided, that 
when the number is an odd number, each county shall be entitled to one- 
half of the next even number. The delegates shall be elected at the next gen- 
eral election or primary nominating election held throughout the state, after 
the Congress has proposed the amendment, or at a special election to be 
called by the governor, at his discretion, by proclamation at any time after 
the Congress has proposed the amendment, and except as otherwise pro- 
vided herein, the election, in all respects, from the nomination of candi- 
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dates to and including the certificate of election, shall be in accordance 
as nearly as may be with the laws of the state relating to the election of 
members of the legislative assembly of the state. 

History: Hn. Sec. 2, Ch. 188, L. 1933. 

829.3. Nomination of delegates. Nomination of a candidate for the 
office of delegate shall be by petition, which shall be signed by not less 
than one hundred voters of the county. Nominations shall be without 
party or political designation, but shall be as ‘‘in favor of’’ or ‘‘opposed to’’ 
ratification of the proposed amendment. All petitions and the acceptances 
thereof shall be filed not less than thirty ae prior to the election. 

History: En. Sec. 3, Ch. 188, L. 1933. 


829.4. Election of delegates. The results of the election shall be deter- 
mined as follows: The total number of votes cast for each candidate *‘in 
favor of’’ ratification, and the total number of votes cast for all candidates 
‘‘in favor of’’ ratification and the total number of votes cast for each can- 
didate ‘‘opposed to’’ ratification and the total number of votes cast for 
all candidates ‘‘opposed to’’ ratification shall be ascertained, and the 
candidates equal to the number to be elected receiving the highest number 
of votes from the side that casts the greater number of votes in favor of or 
opposed to ratification, as the case may be, shall be deemed elected. 


- History: En. Sec. 4, Ch. 188, L. 1933. 


829.5. Form of ballot. On the official ballot there shall be printed the 
proposed amendment, the names of candidates for delegates to the conven- 
tion, and appropriate instructions to the voters, all in substantially the 
following form: 


PROPOSED AMENDMENT TO THE CONSTITUTION OF THE 

UNITED STATES 

Delegates to the Convention to Ratify the Proposed Amendment. 

The Congress has proposed an amendment to the Constitution of the 
United States which provides, (insert here.the substance of the proposed 
amendment. ) 

The Congress has also proposed that the said amendment shall be rati- 
field by conventions in the states. 


In favor of Opposed to 
ratification of the proposed amend- | ratification of the proposed amend- 
ment. ment. 
Vote [irtiirhc Ae CU coat ee. ees Vote #04.) ok hop gee 
eandidates only. candidates only. 
Names of candidates. Names of candidates. 


History: En. Sec. 5, Ch. 188, L. 1933. 
616 


Ch. 78, 79 Us CONSTITUTIONAL AMENDMENTS 899 6-829.11 


829.6. Time for convention of delegates. The delegates to the conven- 
tion shall meet at the state capitol on the first Monday in the month follow- | 
ing the election, at 10:00 o’clock a. m., and shall constitute a convention 
to act upon the proposed amendment to the constitution of the United 
States. 

History: En. Sec. 6, Ch. 188, L. 1938. 


829.7. Quorum—officers—procedure—qualifications. A majority of 
the total number of delegates to the convention shall constitute a quorum. 
The convention shall have power to choose a president and secretary, and 
all other necessary officers, and to make rules governing the procedure of 
the convention. It shall be the judge of the qualifications and election of 
its own members. 

History: En. Sec. 7, Ch. 188, L. 1933. 


829.8. Compensation of delegates and officers. Each delegate shall re- 
ceive mileage and per diem as provided by law for members of the legis- 
lative assembly. The secretary and other officers shall receive such com- 
pensation as may be fixed by the convention. 

History: En. Sec. 8, Ch. 188, L. 1933. 


829.9. Certificate of result—transmission to secretary of state of United 
States. When the convention shall have agreed by a majority of the vote 
of the total number of delegates in attendance at such convention, a cer- 
tificate to that effect shall be executed by the president and secretary of 
the convention, and transmitted to the secretary of state of the United 
States. 

History: En. Sec. 9, Ch. 188, L. 1933. 


829.10. Qualification of signers of petitions and electors. Those entitled 
to petition for the nomination of candidates and to vote at such election 
shall be determined as now provided by the registration laws of Montana. 

History: En. Sec. 10, Ch. 188, L. 1933. 


829.11. Federal acts to supersede state provisions concerning amend- 
ments. If the Congress shall either in the resolution submitting the pro- 
posed amendment, or by statute, prescribe the manner in which the con- 
vention shall be constituted, the preceding provisions of this act shall be 
inoperative, and the convention shall be constituted and held as the said 
resolution or act of Congress shall direct, and all officers of the state of 
Montana who may by said resolution or statute be authorized to direct, or 
be directed to take any action to constitute such a convention for this state,. 
are hereby authorized and directed to act thereunder, and in obedience 
thereto, with the same force and effect as if acting under a statute of this 
state. 

History: En. Sec. 11, Ch. 188, L. 1933. 


CHAPTER, 79 


THE STATE BOARD OF EDUCATION—ITS COMPOSITION, 
POWERS AND DUTIES 


Section 830. Membership. 
831. Appointive members. 
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832. Oaths. 
833. Officers. 
834. Quorum. 


835. Meetings. 
836. Powers and duties. 


830. Membership. The state board of education shall consist of eleven 
members of which number the governor, state superintendent of public 
instruction, and attorney general shall be ex-officio members. 


History: En. Sec. 1, p. 158, L. 1893; 
re-en. Sec. 1510, Pol. C. 1895; re-en. Sec. 
642, Rev. C. 1907; re-en. Sec. 100, Ch. 76, 
L. 19138; re-en. Sec. 830, R. C. M. 1921. 


NOTE.—For California statutes gov- 
erning public schools, see sections 1517- 
1891, political code. 


Operation and Effect 
No retroactive effect will be given to 

831. Appointive members—term of office—vacancies. The governor 
shall appoint, by and with the advice and consent of the senate, the re- 
maining eight members of the board. Such appointments shall be made in 
the following manner:—The appointees shall be equally divided between 
the first and second congressional districts of the state of Montana and 
shall be so selected that not more than four of such members are affiliated 
with the same political party or organization. Upon the expiration of the 
term of any present member or members of the board, appointment shall 
be made in such manner as to earry into effect the foregoing provisions 
of this act. — 

The terms of office for members so appointed upon the board shall be 
four years, and until their successors are appointed and qualified; provided 
that any appointment to fill a vacancy occurring before the expiration of 
the term of the incumbent shall be filled for the remainder of such term 
only, and by a person a resident of the congressional district and a mem- 
ber of the political party or organization required to equalize the appointed 
members of the board, between territory and political party or organiza- 
tion, as in the case of a full term appointment. 

History: En. Sec. 2, p. 159, L. 1893; re-en. Sec. 1511, Pol. C. 1895; re-en. Sec. 643, 
Rev. C. 1907; amd. Sec. 101, Ch. 76, L. 1913; re-en. Sec. 831, R. C. M. 1921; amd. Sec. 1, 
Ch. 53, L. 1927. 

832. Caths. The persons so appointed as members of the state board 
of education shall, before entering upon the duties of their office, take and 
subscribe the constitutional oath of office prescribed for civil officers, which 
shall be filed in the office of the secretary of state. 

History: En. Sec. 3, p. 159, L. 1893; re-en. Sec. 1512, Pol. C. 1895; re-en. Sec. 644, 
Rev. C. 1907; re-en. Sec. 102, Ch. 76, L. 1913; re-en. Sec. 832, R. C. M. 1921. 

833. Officers. The governor shall be the president of said board and 
the superintendent of public instruction shall be the secretary thereof. 
The state treasurer shall be the treasurer of the board. 


this act; it is not commanded by its con- 
‘text, terms, or manifest purpose. Falli- 
gan v. School District, 54 M 177, 179, 169 
P 803. 


References 


Cited or applied as section 642, revised 
codes, in In re Beck’s Estate, 44 M 561, 
581, 121 P 784, 1057. 


History: En. Sec. 4, p. 159, L. 1893; 
re-en. Sec. 1513, Pol. C. 1895; re-en. Sec. 
645, Rev. C. 1907; re-en. Sec. 103, Ch. 76, 
L. 1913; re-en. Sec. 833, R. C. M. 1921. 
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Cited or applied as section 1513, politi- 
cal eode, in State ex rel. Koch v. Bar- 
ret, 26 M 62, 66, 66 P 504; as section 645, 
revised codes, in In re Beck’s Estate, 44 
M 561, 581, 121 P 784, 1057. 
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834. Quorum. A majority of said board shall constitute a quorum for 
the transaction of business. 

History: En. Sec. 5, p. 159, L. 1893; re-en. Sec. 1514, Pol. C. 1895; re-en. Sec. 646, 
Rev. C. 1907; re-en. Sec. 104, Ch. 76, L. 1913; re-en. Sec. 834, R. C. M. 1921. 

835. Meetings. The board shall hold quarterly meetings, at the state 
capital or at any other town or city in the state of Montana in or near 
which may be located any institutions under its jurisdiction, on the second 
Monday in April, July, September and December in each year, and may 
hold special meetings at any time and place it may direct. The president 
and secretary of the board may also call special meetings of said board at 
any time and place, if in their judgment necessity requires it. The secre- 
tary of the board shall notify the members of all regular and special meet- 
ings. The members of said board shall receive no compensation for their 
services but shall be allowed their actual expenses, incurred in attending 
the meetings of the board, which expense and all other expenses, on the 
certificate of the secretary of the board, shall be audited and approved by 
the state board of examiners, and paid by warrant of the state auditor on 
the state treasurer. 

History: _ En. Sec. 6, p. 159, L. 1893; re-en. Sec. 1515, Pol. C. 1895; re-en. Sec. 647, 
Rev. C. 1907; amd. Sec. 105, Ch. 76, L. 1913; amd. Sec. 1, Ch. 196, L. 1919; re-en. Sec. 
835, R. C. M. 1921; amd. Sec. 1, Ch. 146, L. 1929; amd. Sec. 1, Ch. 115, L. 1935. 

836. Powers and duties. The state board of education shall have power 
and it shall be its duty: 

1. To have general control and supervision of the state university, 
state normal college, college of agriculture and mechanic arts of Montana, 
state orphans’ home, Montana school of mines, Montana school for the 
deaf and blind, the Montana state industrial school, and the state voca- 
tional school for girls. 

2. To adopt rules and regulations, not inconsistent with the constitu- 
tion and the laws of this state, for its own government, and proper and 
necessary for the execution of the powers and duties conferred upon it 
by law. 

3. To provide, subject to the laws of the state, rules and regulations 
for the government of the affairs of the state educational institutions 
named in this section. , 

4. To prescribe standards of promotion to the high school department. 
of all public schools of the state, and to accredit such high schools as main- 
tain the standards of work prescribed by the board; provided, that in 


all examinations which shall be given by this board and shall be con- 


ducted by the county board of educational examiners, to determine the 
scholarship of candidates for promotion to high school, fifty per cent. of 
the credits required shall be based upon the eighth-grade work completed 
in any school of this state, and certified to the county superintendent by 
the principal or teacher of such grade. 

5. To grant diplomas to the graduates of all state canoer onal msti- 
tutions, where diplomas are authorized or now granted, upon the recom- 
mendation of the faculties thereof, and may confer honorary degrees upon: 
persons, other than graduates, upon the recommendation of the faculty of 
such institutions. 
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6. To adopt and use, in the authentication of its acts, an official seal. 

7. Repealed—Chapter 131, laws of 1923. 

8. To keep a record of its proceedings. 

9. To make an annual report on or before the first day of January in 
each year, which may be printed under the direction of the state board 
of examiners. | : | 

10. To appoint and commission experienced teachers as instructors in 
eounty institutes. 

11. To have, when not otherwise provided by law, control of all books, 
records, buildings, grounds, and other property of the institutions and 
colleges named in this section. 

12. To receive from the state board of land commissioners, or other 
boards, or persons, or from the government of the United States, any 
and all funds, incomes, and other property to which any of said institu- 
tions may be entitled, and to use and appropriate the same for the specific 
purpose of the grant or donation, and none other; and to have general con- 
trol of all receipts and disbursements of any of said institutions. 

13. To choose and appoint a president and faculty for each of the 
various state institutions named herein, and to fix their compensation. 

14. To confer upon the executive board of each of said institutions 
such authority relative to the immediate control and management, other 
than financial, and the selection of the faculty, teachers, and employees, 
as may be deemed expedient, and may confer upon the president and fac- 
ulty such authority relative to the immediate control, and management, 
other than financial, and the selection of teachers and employees, as may 


by said board be deemed for the best interest of said institutions. 


History: Ap. p. Sec. 7, p. 159, L. 1893; 
re-en. Sec. 1516, Pol. C. 1895; re-en. Sec. 
648, Rev. C. 1907; amd. Sec. 1, Ch. 73, L. 
1909; amd. Sec. 106, Ch. 76, L. 1913; Subd. 
7, amd. Sec. 2, Ch. 196, L. 1919; re-en. Sec. 
836, R. C. M. 1921; amd. by repealing 
Subd. 7, Ch. 131, L. 1923. 


NOTE.—There has been added by the 
code commissioner of 1921 to paragraph 1 
of this section the words ‘‘and the state 
vocational school for girls,’’ in order to 
make the section conform to legislation 
subsequent to its enactment. 


Exclusive Control of Funds Derived 
from Land Grant 


The state board of education is vested 
with exclusive power to receive and con- 
trol the funds derived from lands granted 
the state for the use of its institutiong of 
learning, among them the state normal 
school, and therefore is free from the limi- 
tations and restrictions of the constitu- 


tion as to the expenditures of the ordinary 
revenues of the state, to-wit, only on ap- 
propriations made by the legislature and 
on warrants drawn by the state auditor. 


(Sec. 34, art. V, and sec. 10, art. XII.) 


State v. State Board of Education et al., 
Oi) MAS Tyla, ot ead ol: 


Implied Powers 


The power expressly granted to the 
state board of education to manage and 
control-the business and finances of the 
state education institutions by this sec- 
tion, carries with it the implied power to 
do all things necessary and proper to the 
exercise of its general powers. State v. 
State Board of Education et al. 97 M 
121, 133-141, 33 P 2d 516. 


References 


Cited or applied as section 1516, polit-— 
ical code, before amendment, in State ex 
rel. Koch v. Barret, 26, M 62, 66, 66 P 504. 


CHAPTER 80 
RESIDENCE HALLS AT STATE EDUCATIONAL INSTITUTIONS 


Section 836.1. 
education. 


Erection of residence halls at institutions controlled by state board of 


836.2. Title to be held in name of state. 
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RESIDENCE HALLS 


836.1-836.4 


Use of rents and income limited to institution where derived. 


836.3. Provision for carrying out powers. 

836.4. State not to become obligated for payments. 
836.5. 

836.6. State funds not to be used. 


836.1. Erection of residence halls at institutions controlled by state 
board of education. The state board of education is authorized to: 

(a) Erect from time to time at any of the institutions under its control 
such residence halls as may be required for the good of the institutions. 

(b) Rent the rooms in such residence halls and provide board to the 
students, officers, guests, and employees of said institutions at such rates 
as will insure a reasonable excess of Income over operating expenses. 

(c) Hold the funds derived from the operation of such residence halls 
and spend the same for repairs, replacements, and betterments including 
the erection of additional residence halls. 


(d) 
halls. 
History: En. Sec. 1, Ch. 94, L. 1929. 
Constitutionality 


Held, that this act, authorizing the state 
board of education to erect and operate 
residence halls at the state educational in- 
stitutions is not unconstitutional as grant- 
ing legislative powers to the board. Bar- 
bour v. State Board of Education, 92 M 
321, 324, 138 P 2d 225. 


Id. Held, that the title to chapter 94, 
laws of 1929, giving authority to the state 
board of education to erect residence halls 
at the state educational institutions, suf- 
ficiently meets the requirements of the 
last above rule, and, therefore, does not 
offend against section 23, article V, of 
the constitution, the matter of the pro- 
cedure and details of the system of fi- 
nancing the construction of residence halls 
covered by the body of the act being 
germane to their ‘‘erection and opera- 
tion’’ mentioned in the title. 

Id. Held, further, that chapter 94 does 


not run counter to section 1, article XIII, 
of the constitution, prohibiting the giving 


836.2. Title to be held in name of state. 


Exercise full control and complete management of such residence 


or loaning of the credit of the state to an 
individual or association in aid of the 
purpose of the act, to-wit, the erection 
and operation of residence halls at state 
educational institutions. 

Id. Where a special fund has arisen 
from income derived from a state activity 
(such as contemplated by chapter 94, laws 
of 1929, from the renting of state educa- 
tional dormitories, the erection of which 
is authorized by such chapter), the future 
income therefrom may be used for any- 
thing which can be said to be an accom- 
plishment of the particular purpose or 
the fulfillment of the trust, without vio- 
lation of constitutional or statutory pro- 
visions considered. 


Operation and Effect 

Held, that nothing contained in either 
sections 192 and 196, R. C. M. 1921, as 
amended by chapter 157, laws of 1931, or 
in section 194 of the codes, relative to 
the duties of the state treasurer and state 
boards, is out of harmony with chapter. 94, 
laws of 1929. Barbour v. State Board of 
Edueation, 92 M 321, 324, 13 P 2d 225. 


The title to all real estate 


and improvements acquired and erected under the provisions of this act 
shall be taken and held in the name of the state of Montana. 


History: En. Sec. 2, Ch. 94, L. 1929. 


836.3. Provision for carrying out powers. 


powers, said board may: 
(a) Borrow money. 


In earrying out the above 


(b) Pledge the rents and income received from the residence halls for 


the discharge of loans so executed. 


History: En. Sec. 3, Ch. 94, L. 1929. 


836.4. State not to become obligated for payments. No obligation cre- 
ated hereunder shall ever be or become a charge against the state of 
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Montana but all such obligations, including principal and interest, shall be 
payable solely: 

(a) From the net rents and income pledged. | 

(b) From the net rents and income which has not been pledged for 
other purposes arising from any other residence halls or like improvement 
under the control and management of said board; or 

(c) From the income derived from gifts and bequests made to the 
institutions under the control of said board for residence hall purposes. 

History: En. Sec. 4, Ch. 94, L. 1929. 


836.5. Use of rents and income limited to institution where derived. 
In discharging obligations under the preceding sections the residence 
halls at each of said institutions shall be considered as a unit and the rents 
and income available for residence hall:purposes at one institution shall 
not be used to discharge obligations created for residence halls at another 
institution. | 

History: En. Sec. 5, Ch. 94, L. 1929. 


836.6. State funds not to be used. No state funds shall be loaned or 
used for this purpose. This shall not apply to funds derived from the net 
rents and income of residence halls now or hereafter owned by the state 
of Montana. 

History: En. Sec. 6, Ch. 94, L. 1929. 


837-840. Repealed—Chapter 131, laws of 1923. 


CHAPTER 81 
CONTROL OF STATE EDUCATIONAL, CHARITABLE AND 
REFORMATORY INSTITUTIONS 


Section 841. General control of state institutions. 
842. Local executive boards—creation, residence and powers. 
843. Officers—bond of treasurer. 
844. Term of office. 
845. Meetings. 
846. Compensation of members. 
847. Powers and duties. 
848. Reports. 
849. Vacancies. 
850. Control of expenditures by the state board of examiners. 
851. Donations, grants, gifts. 

841. General control of state institutions. The general control and 
supervision of the state university, state normal college, college of agri- 
culture and mechanical arts of Montana, the eastern state normal school, 
state orphans home, state industrial school, and the state vocational 
school for girls are vested in the state board of education. 


History: New section recommended by code commissioner, 1921; amd. Sec. 4,~ 
Ch. 160, L. 1925. 

842. Local executive boards—creation, residence and powers. There 
shall be an executive board, consisting of three members, for each of said 
institutions named in the preceding section, two of whom shall be 
appointed by the governor, by and with the advice and consent of the 
state board of education, and the president of such institution shall be 
ex-officio member of said board. At least two of said members shall 
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reside in the county where such institution is located. Said executive 
board shall have such immediate direction and control, other than finan- 
cial, of the affairs of such institution as may be conferred on such board 
by the state board of education, subject always to the supervision and con- 
trol of said state board. 

History: Sn. Sec. 2, Ch. 73, L. 1909; re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 842, 
R. C. M. 1921. : 

_ 843. Officers—bond of treasurer. The president of the institution 
shall be the chairman of the board, and said board shall elect a secretary. 
who may or may not be a member of said board, and who may also act 
as treasurer, and the treasurer of said board shall be treasurer of the 
institution, and such secretary and treasurer shall give bond with good and 
sufficient surety for the faithful performance of his duties as such, and for 
the faithful accounting for and paying over to, and for the use of said insti- 
tution, all moneys received by him as treasurer. Said bond shall run to the 
state of Montana and shall be in such sum as may be designated by the 
state board of examiners, and when executed shall be approved by said 
board of examiners. The duties of the chairmen and secretaries of each of 
said executive boards shall be those usually performed by such officers, or 
which may be designated by the state board of education or the state 
board of examiners. 

History: En. Sec. 3, Ch. 73, L. 1909; amd. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 843, 
R. C. M. 1921. 

844, Term of office. The ex-officio member of each of said executive 
boards shall hold his office during his continuance as president of such 
institution, and the two members appointed by the governor shall hold 
office for the term of four years from and after the third Monday in April 
of the year appointed, unless sooner removed by the governor or by the 
state board of education. Such members shall qualify by making and 
filing their oath of office with the state board of education. 

History: En. Sec. 10, Ch. 73, L. 1909; amd. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 844, 
R. C. M. 1921. 

845. Meetings. The executive board of each of said institutions shall 
meet in regualr session at least once in each quarter, and monthly, or 
oftener, if the business of such institutions require it. 

History: En. Sec. 5, Ch. 73, L. 1909; re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 845, 
R. C. M.: 1921. 

846. Compensation of members. The members of each of the executive 
boards, except the chairman, shall receive such compensation for their 
services as shall be fixed by the state board of education, not exceeding 
the sum of five dollars for each day actually spent in the discharge of 
their official duties, and not exceeding the sum of one hundred and twenty- 
five dollars in any one year for each member, and such members shall also 
be reimbursed from the amount appropriated by the legislature for the 
maintenance and support of such institutions, all expenses necessarily in- 
curred by them in discharge of their official duties as members of said 
boards. 

History: En. Sec. 11, Ch. 73, L. 1909; re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 846, 
R. C. M. 1921. 
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847. Powers and duties. Said executive board shall have such immedi- 
ate direction and control, other than financial, of the affairs of such 
institution as may be conferred on such board by the state board of .edu- 
cation, subject always to the supervision and control of said state board. 
Said executive boards shall also have and exercise power and authority 
in contracting current expenses, and in auditing, paying, and reporting 
bills for salaries, or other expenses incurred in connection with such insti- 
tutions; provided, the board of examiners may not limit the power of the 
executive board in making expenditures or contracts which in no single 
instance or for any single purpose exceed two hundred and fifty dollars. 


History: En. Sec. 2, Ch. 73, L. 1909; re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 847, 
R. C. M. 1921. ' 


848. Reports. Each of said executive boards shall, on or before the 
first Monday in June of each year, make a detailed statement and report of 
all its transactions and of the condition of the institutions, including the 
number of teachers, professors, and employees, with the salary or wages 
paid to each,-and a detailed statement of all expenses and disbursements 
of such institution, which report shall contain such other information or 
recommendations as may be required by the state board of examiners, or 
by the state board of examiners and the state board of education, and 
the state board of education and the state board of examiners shall have 
authority to eall for a report and statement from such executive boards at 
any time such board may deem it advisable. All such reports by such boards 
shall be made in triplicate, one copy shall be retained by such board, one 
copy shall be filed with the state board of education, and one copy with 
the state board of examiners. : 


History: En. Sec. 6, Ch. 73, L. 1909; amd. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 848, 
R. C. M. 1921. 


849. Vacancies. All vacancies occurring in the membership of any of 
said executive boards shall be filled by appointment by the governor, which 
appointments shall be referred to the state board of education at its first 
meeting thereafter for confirmation. 


History: En. Sec. 2, Ch. 73, L. 1909; re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 849, 
R. C. M. 1921. 


850. Control of expenditures by the state board of examiners. The 
state board of examiners of the state of Montana shall have supervision and 
control of all expenditures of all moneys, appropriated or received for the 
use of said institutions from any and all sources, other than that received 
under and by virtue of the acts of Congress, hereinbefore referred to, and 
said state board of examiners shall let all contracts, approve all bonds for 
any and all buildings or improvements, and shall audit all claims to be 
paid from any moneys, other than that received under and by virtue of the 
acts of Congress herein referred to; but said state board of examiners shall 
have authority to confer upon the executive boards of such institutions 
such power and authority in contracting current expenses, and in audit- 
ing, paying, and reporting bills for salaries or other expenses incurred in 
connection with said institutions, as may be deemed by said state board 
of examiners to be to the best interest of said institution. 
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History: En. Sec. 13, Ch. 73, L. 1909; | References 
re-en. Sec. 110, Ch. 76, L. 1913; re-en. Sec. State ex rel. Jones v. Hrickson, 75 M 
850, R. C. M. 1921. 429, 457, 244 P 287. 


851. Donations, grants, gifts. All donations, grants, gifts, or devises, 
made to any of the institutions named herein, shall be made to such insti- 
tution in its legal name, and if made to any officer or boards of such insti- 
tution, the same shall be immediately transferred by such board or officer 
to such institution. 

History: En. Sec. 111, Ch. 76, L. 1913; References 
re-en. Sec. 851, R. C. M. 1921. Cited or applied as section 14, act of 


1909, in In re Beck’s Estate, 44 M 561, 
576, 121 P 784. 


CHAPTER 82 


THE UNIVERSITY OF MONTANA 


Section 852. What institutions constitute. 
852.1. Legal names of units of university of Montana. 
853. Control vested in state board of education—appointment of employees, 
faculty and chancellor. 
854. Diplomas and degrees. 
855. Duties of state board of education. 


856. Seal of university—signing and attestation of diplomas and degrees. 
857. Local executive board. 

858. Powers and duties of presidents of several institutions. 

859. No person to use the name of the university of Montana. 


860. Refunding fare to students. 


852. What institutions constitute. The state university at Missoula, 
the college of agriculture and mechanic arts at Bozeman, the school of 
mines at Butte, the normal college at Dillon, the eastern Montana state 
normal school at Billings and the northern agricultural and manual train- 
ing school at Fort Assinniboine, and such departments of said institutions 
as may hereafter be organized, shall constitute the university of Montana, 
under the name and style of university of Montana. 


History: En. Sec. 1, Ch. 92, L. 1913; authorized for the maintenance of the 
re-en. Sec. 852, R. C. M. 1921; amd. Sec. university. Construction given section 
1, Ch. 6, L. 1927. 852, R. C. M. 1921, before amendment, 
chapter 6, laws of 1927, in State ex rel. 


wae ahh He oh ‘ : Jones v. Erickson, 75 M 429, 441, 244 P 
The agricultural. experiment station 997, 


and the agricultural extension service are 

not parts of the agricultural college or References 

component parts of the university of State v. Brannon et al., 86 M 200, 212, 
Montana; hence appropriations made for 283 P 202; State ex rel. Henderson v. Daw- 
them cannot be charged to receipts from son County, 87 M 122, 135, 286 P 125. 
the mill and half levy for state purposes 


852.1. Legal names of units of University of Montana. The legal names 
of the units of the University of Montana shall be and they are hereby fixed, 
designated and declared to be as follows: 

Unit at Missoula, Montana State University. 

Unit at Bozeman, Montana State College. 

Unit at Butte, Montana School of Mines. 

Unit at Dillon, Montana State Normal College. 

Unit at Billings, Eastern Montana State Normal School. 

Unit at Fort Assinniboine and Havre, Northern Montana College. 

History: En. Sec. 1, Ch. 28, L. 1935. 
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853. Control vested in state board of education—appointment of em- 
ployees, faculty, and chancellor. The control and supervision of the univer- 
sity of Montana, as hereinbefore constituted, are vested in the state board 
of education, which must appoint a president and faculty for each -of the 
various state institutions constituting the university of Montana, and such 
other officers, agents, and employees for said university of Montana and for 
its competent state institutions as the state board may deem necessary, 
including a chancellor of the university of Montana, whose powers and 
duties shall be such as may be prescribed by the state board of education. 
The board shall also prescribe the powers and duties of the president, 
faculty, officers, agents and employees of said institutions composing said 
university of Montana, and shall also establish for the government of the 
university of Montana and for its component institutions, and for .the 
instruction given therein, such rules and regulations, not inconsistent with 
the laws of the state, as may be necessary for the proper government and 
control of the university of Montana and its said component institutions. 

History: En. Sec. 2, Ch. 92, L. 1913; re-en. Sec. 853, R. C. M..1921. 


854. Diplomas and degrees. The state board of education shall have 
power,-upon the recommendation of the faculty of any of the said com- 
ponent institutions, to grant diplomas and to confer the customary degrees 
on the graduates of all departments of said university of Montana, and 
such degrees and diplomas shall run from the university of Montana, 
specifying substantially that the graduate has completed the course of 
study of the university of Montana at the state university in Missoula. 
at the college of agriculture and mechanic arts in Bozeman, at the school 
of mines in Butte, at the state normal college in Dillon, at the eastern 
Montana state normal school at Billings, or at the northern Montana 
agricultural and manual training school at Fort Assinniboine, as the 
case may be. : 


History: En. Sec. 3, Ch. 92, L. 1913; re-en. Sec. 854, R. C. M. 1921; amd. Sec. 2, 
Ch. 6. L. 1927. 


855. Duties of state board of education. It shall be the duty of the 
state board of education, in the exercise of its diseretion, in the govern- 
ment and control of said university of Montana and its component insti- 
tutions, as conferred upon it by the constitution of the state, to take such 
steps and prescribe such rules as may be necessary to prevent unneces- — 
sary duplications of courses of instruction in the various educational insti- 
tutions composing the university of Montana; to investigate carefully the 
needs of each of said institutions with reference to buildings, equipment, 
and instruction; to estimate the necessary appropriations required for such 
needs, and to make recommendations to the legislative assembly accordingly. 

History: En. Sec. 4, Ch. 92, L. 1913; re-en. Sec. 855, R. C. M. 1921. 


856. Seal of university — signing and attestation of diplomas and 
degrees. The state board of education shall adopt and cause to be pre- 
pared a seal for the university of Montana, constituted as herein pre- 
-seribed, which seal shall contain on the face thereof the words ‘‘ University 
of Montana,’’ which words shall be arranged on said seal as the state 
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board of education may prescribe. Said seal shall remain in the custody 
of the secretary of the state board of education, and the same shall be 
affixed to all diplomas, and all other papers, instruments, and documents 
executed by the said university of Montana, which from their character or 
nature may require a seal. If a chancellor of the said university of Mon- 
tana shall be selected and employed by the state board of education, as 
herein provided for, such diplomas, papers, instruments, and documents 
shall be signed by the chancellor of the university and attested by the 
secretary of the state board of education. 

History: En. Sec. 5, Ch. 92, L. 1913; re-en. Sec. 856, R. C. M. 1921. 

857. Local executive board. There is also a local executive board for 
each of the institutions constituting the university of Montana. The powers 
and duties of said board are defined by sections 841 to 851 of this code. 

History: New section recommended by code commissioner, 1921. 

858. Powers and duties of presidents of several institutions. The 
presidents of each of the educational institutions constituting the uni- 
versity of Montana, as herein prescribed, in connection with their respec- 
tive executive boards of the several institutions, as now prescribed by 
law, shall have the immediate direction, management, and control of their 
respective institutions, subject to the general supervision, direction and 
control of the state board of education, as now prescribed by law, and no 
one of the presidents of any of said institutions shall have any direction, 
control, management, or authority in or over any of said institutions except 
his own. | 

History: En. Sec. 6, Ch. 92, L. 1913; re-en. Sec. 858, R. C. M. 1921. 

References 

State ex rel. Ingersoll v. Clapp et al., 81 M 200, 207, 263 P 433. 

859. No person to use the name of the university of Montana. The 
state has the exclusive right to the use of the name ‘‘University of Mon- 
tana,’’ and no other institution of learning, or corporation must use the 
name of ‘‘University of Montana,’’ or ‘‘Montana University,’’ or like 
name, and the attorney general is required to bring an action in the name 
of the state against any person, association, or corporation using such or 
like name, for the purpose of dissolving the corporation, and recovering 
a sum not exceeding five hundred dollars, nor less than one hundred dol- 
lars, which is hereby made the penalty for a violation of the provisions 
of this section, from the person or association using such name. 

History: En. Sec. 1542, Pol. C. 1895; re-en. Sec. 668, Rev. C. 1907; re-en. Sec. 859, 
R. C. M. 1921. 

860. Refunding fare to students. The state board of education, subject 
to such rules and regulations as said board may hereafter adopt thereon, 
is authorized to provide for the refund of the amount of necessary fare, 
less: fifteen ($15.00) dollars, paid by any student in regular attendance at 
any of the institutions of the university of Montana for traveling, once 
each year, from his place of residence, in the state of Montana by the most 
direct route of travel, to the said institution and return. 

History: En. Sec. 1, Ch. 123, L. 1917; References 


re-en. Sec. 860, R. C. M. 1921; amd. Sec. 1, Mills v. Stewart, 76 M 429, 448, 247 P 
Ch. 49, L. 1923; amd. Sec. 1, Ch. 41, L. 332. 
1925. 
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CHAPTER 83 


MONTANA STATE UNIVERSITY—LAW AND FORESTRY SCHOOLS 


Section 861. Establishment and purpose of the state university. 
862. The president—powers and duties. 
863. Departments of the university. 
864. Course of study. 
865. Qualifications of students—military instruction. 
866. Charges for tuition. 
867. Endowed professorships. 
868. Appropriations for support of university. 
869. Selection of site. 
872. Law school at state university. - 
873. Official designation of law school. 
874. Powers of state board of education over. 
875. Forestry school at state university. 
876. Official designation of forestry school. 
877. Powers of state board of education with reference to. 

861. Establishment and purpose of the state university. The state 
educational institution located at Missoula and heretofore designated as 
the university of Montana shall hereafter be known and designated as the 
state university and shall constitute one of the component institutions of 
the university of Montana. The state university has for its object instruc- 
tion of young men and women on equal terms in all the departments of 
science, in literature, the arts and industrial and professional education. 


History: En. Sec. 1540, Pol. ©. 1895; NOTE.—Seetion 852.1 provides that the 
re-en. Sec. 666, Rev. C. 1907; amd. Sec. 1, legal name of the unit of the University 
Ch. 10, L. 1921; re-en. Sec. 861, R. C. M. of Montana located at. Missoula shall be 
1921. Montana State University. 

862. The president—powers and duties. The president of the univer- 
sity shall be the president of the general faculty, and of the special fac- 
ulties of the several departments or colleges and the executive head of 
the institution in all its departments. As such officer he shall have author- 
ity, subject to the state board of education to give general direction to 
the instruction, practical affairs and scientific investigations of the sev- 
eral colleges, and as long as the interests of the institution require it, he 
shall be charged with the duties of one of the professorships. He shall 
perform the duties of the corresponding secretary for the university. He 
shall, annually, on or before the fifteenth day of June in each year, make 
a report to the state board of education, showing in detail the progress 
and condition of the university during the previous year, the number of 
professors and students in the several departments and classes, the nature 
and results of all important experiments and investigations, and such 
other matters, relating to the proper government, and educational work 
of the institution as he shall deem useful. It shall also be the duty of 
said president to furnish any special report when requested to do so by 
the state board of education or by the legislature. 

History: En. Sec. 5, p. 174, L. 1893; References 
re-en. Sec. 1547, Pol. C. 1895; re-en. Sec. State ex rel. Ingersoll v. at et al., 81 
673, Rev. C. 1907; amd. Sec. 1, Ch. 44, L. M 200, 207, 263 P 433. 

1911; re-en. Sec. 862, R. C. M. 1921. 

863. Departments of the university. There shall be established the 

following colleges or departments of the state university, to-wit: 


1. A preparatory department. 
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2. A department of literature, science, and the arts. 

3. Such professional and technical colleges as may, from time to time, 
be added thereto or connected therewith. The preparatory department 
may be dispensed with, at such rate and in such wise as may seem just 
and proper to the state board of education. 


History: En. Sec. 6, p. 174, L. 1893; 
re-en. Sec. 1548, Pol. C. 1895; re-en. Sec. 
674, Rev. C. 1907; re-en. Sec. 863, R. C. M. 
1921. 


NOTE.—The first paragraph of section 
674, revised codes 1907, has been omitted 
in this code, it being a repetition of sec- 
tion 666, revised codes 1907 (861). 


864, Course of study. Such studies or courses of instruction shall be 
pursued in the preparatory department as shall best prepare the student 
to enter any of the regular colleges or departments of the university. The 
college or department of literature, science, and the arts shall embrace 
courses of instruction in mathematical, physical and natural sciences, 
with their application to the industrial arts; a liberal course of instruction 
in the languages, literature, history, and philosophy, and such other 
branches as the state board of education may prescribe. And, as soon as 
the income of the university will allow, and in such order as the demands 
of the public seem to require, the said courses of instruction in the sciences, 
literature, and the arts shall be expanded into distinct colleges or depart- 
ments of the university, each with its own faculty and appropriate title. 

History: En. Sec. 7, p. 175, L. 1893; re-en. Sec. 1549, Pol. C. 1895; re-en. Sec. 675, 
Rev. C. 1907; re-en. Sec. 864, R. C. M. 1921. 

865. Qualifications of students—military instruction. The university 
shall be open to students of both sexes, under such regulations and restric- 
tions as the state board of education may deem proper. All able-bodied 
male students of the university may receive instruction and discipline in 
military tactics, the requisite arms for which shall be furnished by the 
state. 

History: En. Sec. 8, p. 175, L. 1893; re-en. Sec. 1550, Pol. C. 1895; re-en. Sec. 676, 
Rev. C. 1907; re-en. Sec. 865, R. C. M. 1921. 

866. Charges for tuition. Tuition shall ever be free to all students 
who shall have been residents of the state for one year next preceding 
their admission, except in the law and medical departments, and for extra 
studies. The state board of education may prescribe rates for tuition for 
any student in the law or medical departments, or who shall not have been 
a resident aforesaid, and for teaching such studies. 


History: En. Sec. 9, p. 175, L. 1893; year does not bar the state board of edu- 


re-en. Sec. 1551, Pol. C. 1895; re-en. Sec. 
677, Rev. C. 1907; re-en. Sec. 866, R. C. M. 
1921. 


Exaction of Students’ 
Prohibited 


Held, that the provision of this section 
that tuition shall be free to students at 
the state educational institutions who 
have been residents of the state for one 


Union Fee Not 


cation from collecting a students’ union 
fee as a condition precedent to entry to 
assist in creating a fund out of which a 
contemplated bond issue to defray the ex- 
penses of the erection of a students’ union 
building was to be paid, ‘‘tuition’’ not 
embracing the principal purposes for 
which the building is intended to be used. 
State v. State Board of Education et al., 
97 M 121, 133, 33 P 2d 516. 


867. Endowed professorships. Any person contributing a sum not 
less than fifteen thousand dollars shall have the privilege of endowing a 
professorship in the university, or any department thereof, the name and 
object of which shall be designated by the state board of education. 
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History: En. Sec. 10, p. 175, L. 1893; References 
re-en. Sec. 1552, Pol. C. 1895; re-en. Sec. Cited or applied as section 678, revised 
678, Rev. C. 1907; re-en. Sec. 867, R. C. M. codes, in In re Beck’s Estate, 44 M 561, 
1921. 582, 121 P 784, 1057. 


868. Appropriations for support of university. For the support and 
endowment of the university there is annually and perpetually appro- 
priated : 

1. The university fund income, and all other sums of money appro- 
priated by law to the university fund income. 

2. All tuition and matriculation fees. 

3. All such contributions as may be derived from public or private 
bounty. 

The entire income of all such funds shall be placed at the disposal of 
the state board of education, by transfer to the treasurer of said board, 
and shall be kept separate and distinct from the accounts of the state and 
all other funds, and shall be used solely for the support of the aforesaid 
colleges and departments of the university or those connected therewith. 
But all means derived from other public or private bounty shall be exclu- . 
sively devoted to the specific objects for which they shall have been desig- 
nated by the donor. ? 


History: En. Sec. 11, p. 175, L. 1893; References 
re-en. Sec. 1553, Pol. C. 1895; re-en. Sec. Cited or applied as section 679, revised 
679, Rev. C. 1907; re-en. Sec. 868, R. C. M. codes, in In re Beck’s Estate, 44 M 561, 
1921. 582, 121 P 784, 1057. . 


869. Selection of site. It shall be the duty of the state board of edu- 
cation within ninety days from the date of the passage of this act, if then 
organized, but if not organized then within ninety days from the organ- 
ization of the said board, to select the site for the definite and permanent. 
location of said state university, which site shall be within three miles of 
the city limits of the city of Missoula; and they shall, at once, take steps 
or proceedings for procuring the title to the tract or tracts of land so 
selected by them, and they may, and are hereby empowered to enter into 
contracts, in the name of the state of Montana, for the purchase of said 
tract or tracts of land so selected, and may execute such obligations for 
the payment of the same as will mature when the probable income of the 
university fund will pay for the same. The state board of education are 
hereby authorized and empowered to accept, in the name of the state of 
Montana, such gifts of land and moneys as may be tendered for a uni- 
versity site or to aid in the purchase of said site; and they shall take the 
proper and necessary conveyances of said tract or tracts of land in the 
name of the state; provided, that if such gifts consist of money only or 
money and land, and the land be not sufficient in amount or not appro- 
priate for a university site, then they shall appropriate such gifts to the 
payment of said site, and if there be a surplus the same to become a part 
of the university Pusich: provided, that said tract of land shall not be less. 
than forty acres in aetans 

History: En. Sec. 12, p. 176, L. 1893; re-en. Sec. 1554, Pol. C. 1895; re-en. Sec. 680,, 
Rev. C. 1907; re-en. Sec. 869, R. C. M. 1921, 


870-871. Omitted. 
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872. Law school at state university. There is hereby created and 
established in the state and located at the city of Missoula, a law school, 
as a department of the state university. 

History: En. Sec. 1, Ch. 31, L. 1911; re-en. Sec. 872, R. C. M. 1921. 


873. Official designation of law school. That said law school shall be 
known and designated as “*The Law Department of the State University.”’ 
History: En. Sec. 2, Ch. 31, L. 1911; re-en. Sec. 873, R. C. M. 1921. 


874. Powers of state board of education over. The state board of 
education is hereby empowered and given authority to make all necessary 
rules and regulations with reference to the conduct and management of 
the said law school; to map out and provide for the courses of study to be 
pursued by students attending said law school; to obtain and provide for 
necessary quarters, equipment, and books therefor, and to retain and hire 
the necessary professors and instructors to instruct the students therein. 

History: En. Sec. 3, Ch. 31, L. 1911; re-en. Sec. 874, R. C. M. 1921. 


875. Forestry school at state university. There is hereby created and 
established in this state and located at the city of Missoula, a forestry 
school, as a department of the state university. 

History: En. Sec. 1, Ch. 131, L. 1913; re-en. Sec. 875, R. C. M. 1921. 


876. Official designation of forestry school. That said forestry school 
shall be known and designated as ‘“‘The Department of Forestry of the 
State University.’’ 

History: En. Sec. 2, Ch. 131, L. 1913; re-en. Sec. 876, R. C. M. 1921. 


877. Powers of state board of education with reference to. The state 
board of education is hereby empowered and given authority to make all 
necessary rules and regulations with reference to the conduct and manage- 
ment of the said forestry school; to map out and provide for the courses 
of study to be pursued by students attending said forestry school; to 
obtain and provide for necessary quarters, equipment, and books therefor, 
and to retain and hire the necessary professors and instructors to instruct 
the students therein. 

History: En. Sec. 3, Ch. 131, L. 1913; re-en. Sec. 877, R. C. M. 1921. 


CHAPTER 84 


MONTANA SCHOOL OF MINES—STATE BUREAU OF MINES AND GEOLOGY 


Section 878. School of mines, establishment and objects. 

879. Control and management. 

880. Qualification of students. 

881. Fees of professors. . 

882. Establishment of the Montana state bureau of mines and geology. 
883. Appointment of mining engineer, assistants, and employees. 
884. Objects and duties of bureau. 
. 885. Reports to legislature and condition of bureau. 

886. Printing and distribution of reports. 

887. Disposition of mineral specimens. 

888. Oath of office of director and assistants. 


878. School of mines, establishment and objects. A school of mines 
of Montana is hereby established and located at Butte, and has for its 
object instruction and education in chemistry, metallurgy, mineralogy, 
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geology, mining, milling, engineering, mathematics, mechanics, drawing, 
the laws of the United States, and of the state in reference to mining 
and the rights and duties of citizens in relation thereto. 


History: En. Sec. 1570, Pol. C. 1895; ments. Section 852.1 provides that the 
re-en. Sec. 689, Rev. C. 1907; re-en. Sec. legal name of the unit of the University 
878, R. C. M. 1921. of Montana located at Butte shall be Mon- 


NOTE.—The latter part of original sec- HARA TRGRGO! Changs 


tion omitted to conform to later enact- 

879. Control and management. The control and management of the 
state school of mines is vested in the state board of education and in a 
local executive board. 

History: New section recommended by code commissioner, 1921. 


880. Qualifications of students. The said school of mines shall be 
open and free for instruction to all bona fide residents of this state with- 
out regard to sex or color, and, with the consent of the state board of 
education, students from other states or territories may receive an educa- 
tion thereat, upon such terms and at such rates of tuition as the board 
may prescribe. 

History: En. Sec. 8, p. 178, L. 1893; re-en. Sec. 1579, Pol. C. 1895; re-en. Sec. 698,. 
Rev. C. 1907; re-en. Sec. 880, R. C. M. 1921. 

881. Fees of professors. It shall be lawful for the professor or president 
of the school of mines, who shall be appointed by the state board of edu- 
cation, to charge and collect such reasonable fees for any and all assays 
and analyses made by them, as the said board may prescribe, an account. 
of which shall be kept by said president and paid over monthly to the 
treasurer of said school of mines, which shall become a part of the school 
of mines fund. , 

History: En. Sec. 16, p. 179, L. 1893; re-en. Sec. 1587, Pol. C. 1895; re-en. Sec.. 
705, Rev. C. 1907; re-en. Sec. 881, R. C. M. 1921. : 

882. Establishment of the Montana state bureau of mines and geology. 
There is hereby established in the Montana state school of mines a de- 
partment to be known as the Montana state bureau of mines and geology, 
which shall be under the direction of the state board of education. 


History: En. Sec. 1, Ch. 161, L. 1919; re-en. Sec. 882, R. C. M. 1921; amd. Sec. 1.,. 
Ch. 95, L. 1929. 


883. Appointment of mining engineer, assistants, and employees. The 
state board of education shall have power and it shall be its duty to 
appoint a qualified mining engineer as the director of the said bureau, and. 
to appoint such assistants and employees as may be necessary, and to fix 
the compensation of all persons connected with the said bureau. 

History: En. Sec. 2, Ch. 161, L. 1919; re-en. Sec. 883, R. C. M. 1921. 


884. Objects and duties of bureau. The bureau shall have for its object 
and duties the following: 

1. To collect, to compile, and to publish statistics relative to Montana 
ceology, mining, milling and metallurgy. 

2. To collect typical geological and mineral specimens and samples of 
products; to collect photographs, models, and drawings of a ae: used. 
in the mines, mills, and smelters of Merten 
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3. To collect a library and a bibliography of literature pertaining to 
or useful for the progress of geology, mining, milling, and smelting in 
Montana. 

4. To study the geological formations of the state, with special refer- 
ence to their economic mineral resources, both metallic and non-metallic. 

5. To examine the topography and physical features of the state with 
reference to their practical bearing upon the occupation of the people. 

6. To -study the mining, milling, and smelting operations carried on 
in the state, with special reference to their improvement. 

7. To prepare and to publish bulletins and reports, with necessary 
illustrations and maps, which shall embrace both a general and a detailed 
description of the natural resources and geology, mines, mills and reduc- 
tion plants of the state. 

8. To make qualitative examinations of rocks and mineral samples. 

9. To consider such other. scientific and economic problems as in the 
judgment of the state board of education are of value to the people of 
the state. 

10. To communicate special information on Montana geology, mining, 
and metallurgy. 

11. To cooperate with the other departments of the university of 
Montana, with the state mine inspector, and with other departments of the 
state government as may be mutually beneficial; and to cooperate with 
the United States geological survey and with the United States bureau 
of mines, in accordance with the regulations of those institutions. 

History: En. Sec. 3, Ch. 161, L. 1919; re-en. Sec. 884, R. C. M. 1921. 


885. Reports to legislature of progress and condition of bureau. The 
state board of education shall cause to be prepared a report to the legis- 
lative assembly before each regular session thereof, showing the progress 
and condition of the bureau, together with such other information as may 
be deemed necessary or as the legislative assembly may require. 

History: En. Sec. 4, Ch. 161, L. 1919; re-en. Sec. 885, R. C. M. 1921. 


886. Printing and distribution of reports. The regular and special 
reports of the bureau, with proper illustrations and maps, shall be printed 
and distributed as the state board of education may direct, and as the 
interests of the state and of science and industry may demand. 

History: En. Sec. 5, Ch. 161, L. 1919; re-en. Sec. 886, R. C. M. 1921. 


887. Disposition of mineral specimens. All materials collected, after 
having served the purposes of the bureau, shall be deposited either in the 
state museums or in the collections of the state school of mines, and 
duplicates of representative material shall be distributed to the various 
educational institutions of the state, in such a manner as to be of the 
greatest advantage to the educational interests of the state. 

History: En. Sec. 6, Ch. 161, L. 1919; re-en. Sec. 887, R. C. M. 1921. 


888. Oath of office of director and assistants. The director of the 
bureau and his assistants shall take an oath to perform all the services 
required of them under this act, and to guard carefully all confidential 
information accumulated in the progress of their work; to refrain from 
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any pecuniary speculation or remunerative private work based upon any 

knowledge of a commercial or economic nature acquired in the pursuit 

of their duties, until said knowledge or information shall have been fully 

published and submitted to the people of the state; and to turn into the 

bureau as state property all correspondence, notes, illustrations, and data 

of any kind accumulated by them in performing the work of the bureau. 
History: En. Sec. 7, Ch. 161, L. 1919; re-en. Sec. 888, R. C. M. 1921. 


CHAPTER 85 


MONTANA STATE COLLEGE—AGRICULTURAL EXPERMENT STATION 


Section 889. Establishment and objects. 
890. Control and management. 
891. Agricultural experiment station. 
892. Management of station. 
893. Acceptance of grant. 
894. Designation of station as beneficiary. 
895. Acceptance of certain acts of congress. 
896. Same. 
897. Treasurer executive board agricultural college. 
898. Establishment of experiment substation in horticulture. 
899. Experiment substation located in Fergus county. - 
900. Authority of governor to accept site. 
901. Acceptance of donations of money and material. 


889. Hstablishment and objects. The college of agriculture and me- 
chanic arts of the state of Montana is established and located at the city 
of Bozeman, or within three miles of the corporate limits of said city, 
upon such tract or tracts of land containing in the aggregate not less 
than eighty acres, and as much more as shall be selected by the state 
board of education, as hereinafter provided; and said college has for its 
leading objects and purposes, without excluding other scientific and 
classical studies, and including military tactics, to teach such branches of 
learning as are related to agriculture and the mechanic arts, in such man- 
ner as the state board of education, and any subordinate boards by such 
state board appointed, may prescribe. 


History: En. Sec. 1, p. 171, L. 1893; Montana State College. 
re-en. Sec. 1622, Pol. C. 1895; re-en. Sec. Refe a 
732, Rev. C. 1907; re-en. Sec. 889, R. C. M. ete ET fet 
1921. Cited or applied as laws of 1893, p. 171, 
in In re Beck’s Estate, 44 M 561, 582, 121 
NOTH.—Section 852.1 provides that the =p 7g4 1057; State ex ‘rel. Jones v. Erick- 
legal name of the unit of the University § gon 75 M 429. 447. 244 P 287. 
of Montana located at Bozeman shall be d i : 


890. Control and management. The control and management of the 
college of agriculture and mechanic arts is vested in the state board of 
education and in a local executive board. 

History: New section recommended by code commissioner, 1921. 


891. Agricultural experiment station. There is also located and 
established on the land selected by the state board of education, in con- 
nection with said agricultural college, and under its direction, an agri- 
cultural experiment station, to aid in acquiring and diffusing among the 
people of the state of Montana useful and practical information on sub- 
jects connected with agriculture, and to promote scientific investigation 
and experiments respecting the principles and application of agricultural 
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science, which experiment station is established under and by virtue of 
the authority contained in the act of Congress, entitled ‘‘An act to estab- 
lish experimental stations in connection with the colleges established in 
the several states under the provisions of an act approved July 2, 1862, 
and the said acts supplementary thereto,’’ approved March 2, 1887, and 
the provisions, donations, and benefits contained in said act of Congress, 
and in all other acts of Congress relating to agricultural experimental 
stations and agricultural colleges, now in force, and all acts supplementary 
thereto, or amendatory thereof, are by the state of Montana hereby accepted 
and adopted. 


History: Hn. Sec. 7, p. 172, L. 1893; References 
re-en. Sec. 1628, Pol. C. 1895; re-en. Sec. Cited or applied as section 1628, polit- 
‘738, Rev. C. 1907; re-en. Sec. 891, R.C. M. ical code, in State ex rel. Koch v. Barret, 
1921. 26 M 62, 64, 66 P 504; State ex rel. Jones 


v. Erickson, 75 M 429, 447, 244 P 287. 


892. Management of station. Said agricultural experiment station is 
hereby placed under the supervision and control of the state board of 
education and the executive or subordinate board or authority who may 
be by the governor, by and with the consent and advice of said state board 
of education, appointed. 


History: En. Sec. 8, p. 173, L. 1893; re-en. Sec. 1629, Pol. C. 1895; re-en. Sec. 739, 
Rev. C. 1907; re-en. Sec. 892, R. C. M. 1921. 


893. Acceptance of grant. That the state of Montana hereby assents 
to the provisions of an act of Congress entitled ‘‘An act to provide for 
an increased annual appropriation for agricultural experiment stations 
and regulating the expenditure thereof,’’ approved March 16, 1906, and 
hereby consents to receive the benefits thereof in the manner and form 
and for the purposes in said act intended and provided. 


History: En. Sec. 1, Ch. 64, L. 1907; Sec. 740, Rev. C. 1907; re-en. Sec. 893, 
R. C. M. 1921. 


894. Designation of station as beneficiary. Until otherwise provided 
by law the agricultural experiment station, now established at Bozeman, 
Gallatin county, state of Montana, shall be the beneficiary of the funds 
in said act mentioned, and shal! use and disburse said funds only for the 
purposes and in the manner provided in said act. The treasurer of the 
executive board of the agricultural college and agricultural experiment 
station, at said city of Bozeman, is hereby authorized to receive and shall 
be the custodian of said funds, and he shall account for said funds and 
make reports to the secretary of agriculture, as required by said act of 
Congress. 


History: En. Sec. 2, Ch. 64, L. 1907; Sec. 741, Rev. C. 1907; re-en. Sec. 894, 
R. C. M. 1921. 


895. Acceptance of certain acts of Congress. That the state of Mon- 
tana hereby accepts and assents to the terms and provisions of the act of 
Congress, approved May 8, 1914, entitled: ‘‘An act to provide for co- 
operative agricultural extension work between the agricultural colleges in 
the several states receiving the benefits of an act of Congress approved 
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July second, eighteen hundred and sixty-two, and of act supplementary 
thereto, and the United States department of agriculture.’’ 


History: En. Sec. 1, Ch. 19, L. 1915; re-en. Sec. 895, R. C. M. 1921. 


References 
State ex rel. Jones v. Erickson, 75 M 429, 447, 244 P 287. 


896. Same. The president of the agricultural college of the state of 
Montana is hereby authorized to enter into all necessary agreements with 
the secretary of agriculture of the United States, relative to the receipt 
and expenditures of all moneys paid to the state of Montana, or to such 
agricultural college under the provisions of said act, and to receive and 
expend such money in accordance with the provisions of said act of Con- 
gress, and the agreement so made with said secretary of agriculture. 

History: En. Sec. 2, Ch. 19, L. 1915; re-en. Sec. 896, R. C. M. 1921. 


897. Treasurer executive board agricultural college. The treasurer of 
the executive board of the college of agriculture and mechanic arts of 
Montana shall have the authority to receive from the treasurer of the 
state of Montana the cash appropriation received from the United States 
by authority of the act of congress of August 30, 1890 (2€ Statutes at 
Large, p. 417), known as the second Morrill Act, and the act of Congress 
of March 4, 1907 (Statutes at Large, p. 1281), known as the Nelson Amend- 
ment. And such cash appropriation shall be expended by the executive 
board of said college, under the general supervision of the state board of 
education, but only for the purpose for which the same is appropriated by 
Congress. | 

The treasurer of said executive board of said college’shall also have the 
authority to receive all moneys appropriated by the act of Congress of 
March 16, 1906 (384 Statutes at Large, p. 63), entitled ‘‘An act to provide 
for and increase the annual appropriation for agricultural experiment 
stations, and regulating the expenditures thereof,’’ and such money shall 
be expended by said executive board under the supervision and direction 
and control of the state board of education in the manner and for the 
purpose designated in said act of congress, and as required by section 894 
of this code. The treasurer of said college shall, on or before the first 
day of September of each year, make a detailed statement of the amounts 
received and disbursed under the provisions of the act of Congress of 
March 30, 1890, and of March 4, 1907, and shall report the same to the 
secretary of agriculture of the United States and to the secretary of the 
interior of the United States, as required by said acts of Congress, and 
shall file a duplicate thereof with the state board of examiners of the 
state of Montana on or before the tenth day of September of each year. 
Said treasurer shall also make a detailed statement of the amounts of money 
received and disbursed under the act of congress of March 16, 1906, which 
reports shall be filed with the state board of examiners on or before the 
tenth day of September of each year, and shall also make such reports to the 
officers or departments of the United States as are now or may hereafter 
be required by the laws of the United States. 

History: En. Sec. 109, Ch. 76, L. 1913; re-en. Sec. 897, R. C. M. 1921. 
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898. Establishment of experiment substation in horticulture. The 
executive board of the Montana college of agriculture and mechanic arts 
is hereby authorized and directed to establish a substation for the pur- 
pose of carrying on experimental work in horticulture, said station to be 
located at such point in the state of Montana as said board may select; 
provided, however, that the citizens or county wherein said substation is 
located shall donate to the state and give in fee simple not less than fifteen 
acres of suitable land, including a perpetual water-right for the same. 


History: En. Sec. 1, Ch. 146, L. 1907; established by authority of the foregoing 
Sec. 756, Rev. C. 1907; re-en. Sec. 898, section. 
R. C. M. 1921. References 


Cited or applied as section 756, revised 
NOTE.—The horticultural substation lo- codes, in In re Beck’s Estate, 44 M 561, 
eated near Corvallis in Ravalli county was 583, 121 P 784, 1057. 

899. Experiment substation located in Fergus county. That there is 
hereby established, to be located in Fergus county, Montana, on such land 
as may be donated to the state of Montana and accepted by the governor 
and secretary of state as suitable for the purpose, a substation of the agri- 
cultural experiment station provided for in section 891 of this code. Said 
substation shall be under the direction of the experiment station of the 
agricultural college of the state of Montana. 


History: En. Sec. 1, Ch. 189, L. 1907; References 
Sec. 763, Rev. C. 1907; re-en. Sec. 899, Cited or applied as section 763, revised 
R. C. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


121 P 784, 1057. 


900. Authority of governor to accept site. The governor and secre- 
tary of state are hereby authorized to accept, on behalf of the state, dona- 
tion or donations of land for such purposes, provided such land be conveyed 
to the state in fee simple, and be free of all incumbranees and the title to 
the same be good. 

History: En. Sec. 2, Ch. 189, L. 1907; Sec. 764, Rev. C. 1907; re-en. Sec. 900, 
R. C. M. 1921. 

901. Acceptance of donations of money and material. The said col- 
lege is authorized to receive donations of money, implements, building 
materials, animals, and supplies for the use of said substation. ; 


History: En. Sec. 4, Ch. 189, L. 1907; References 
Sec. 765, Rev. C. 1907; re-en. Sec. 901, Cited or applied as section 765, revised 
R. C. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


583, Ue ek let. LOY. 


CHAPTER 86 


MONTANA GRAIN INSPECTION LABORATORY 


Section 902. Grain laboratory established at experimental station. 
903. Official name of laboratory. 
904. Purpose of laboratory—samples and tests of grains and reports made 
of results. 
905. Germination and purity tests of grain samples. 
906. Supervision and control of laboratory. 
907. Employment of assistant and necessary help. 
908. Fee chargeable for making tests. 
909. Tests of grain samples to determine grade and dockage. 
910. Reports of tests—annual report. 
911. Who may send samples to be tested—procedure in case of disagreement 
between buyer and seller. 
912. Disposition of fees and annual report of expenditures. 
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902. Grain laboratory established at experiment station. There is 
hereby established at the Montana agricultural experiment station a state 
erain laboratory for the study of the milling and baking quality of wheat 
raised in Montana, and for the study of the germinating capacity, quality, 
and purity of field crop seeds grown and sold in the state of Montana, as 
far as this may be determined. This laboratory shall be known as the 
Montana grain laboratory. 

History: En. Sec. 1, Ch. 119, L. 1913; re-en. Sec. 902, R. C. M. 1921. 


903. Official name of laboratory. The name of the Montana grain 
laboratory as established at the Montana agricultural experiment station 
is hereby changed to the Montana grain inspection laboratory. 

History: En. Sec. 1, Ch. 54, L. 1917; re-en. Sec. 903, R. C. M. 1921. 


904. Purposes of laboratory—samples and tests of grains and reports 
made of results. The purpose of this laboratory shall be to make the 
studies necessary to establish the grade and quality of the wheat and 
other grains grown in the state by scientific and accurate tests, to the end 
that such facts established by scientific experiments, publicly disseminated, 
may aid the grain-growers and dealers in the state to establish the full mar- 
ket value of their products in the markets of the world. 


Samples of the different kinds of wheat grown under the various con- 
ditions existing in the state of Montana shall be collected, and systematic . 
study shall be made of each of these to determine their milling and bak- 
ing value. ‘Tests shall also be made of samples which may be sent to the 
laboratory by growers and dealers in the state of Montana, provided post- 
age and transportation charges are prepaid and the method of taking the 
samples conforms to the regulations prescribed by the director in charge of 
the laboratory. 


The director in charge of the laboratory shall keep an accurate record 
of all samples submitted, and report the results of all the milling and bak- 
ing tests which are made in tne laboratory to the parties submitting the 
samples, as soon as possible after such tests have been completed. The 
results from all the tests made at the laboratory must be reported in the 
form of bulletins or pamphlets, whenever the data accumulated shall be 
sufficient for such publication. 

History: En. Sec. 2, Ch. 119, L. 1913; re-en. Sec. 904, R. C. M. 1921. 


905. Germination and purity tests of grain samples. Any citizen of 
the state of Montana, by conforming to the regulations prescribed by the 
state grain laboratory of the Montana agricultural experiment station and 
by prepaying postage or transportation charges, may send a sample or 
samples of seed to the state grain laboratory of the Montana agricultural 
experiment station, which shall determine the percentage of germination, 
quality and purity of each sample sent. The results of these determinations 
shall be reported upon free of charge to the person sending such samples. 
Such of these tests as are of value to the public shall be reported in bul- 
letin or pamphlet form, at least once a year. 

History: En. Sec. 3, Ch. 119, L. 1913; re-en. Sec. 905, R. C. M. 1921. 
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906. Supervision and control of laboratory. This laboratory shall be 
under the general supervision of the director of the Montana agricultural 
experiment station. It shall be directly in charge of the agronomist of 
the Montana agricultural experiment station, who shall be known as the 
director in charge of the laboratory, and who, in co-operation with the 
board of direetors of the Montana seed growers’ association, shall make 
such rules and regulations as are necessary to the proper conduct of the 
laboratory under the purposes as outlined in section 904. 

History: En. Sec. 4, Ch. 119, L. 1913; re-en. Sec. 906, R. C. M. 1921. 


907. KEmployment of assistant and necessary help. The director in 
charge of the laboratory, under the direction of the director of the Mon- 
tana agricultural experiment station, shall have authority to employ a 
competent assistant and such help as is needed to properly carry on the 
laboratory. They shall have authority to incur expenditures for travel, 
express, freight, postage, etc., necessary to collect samples for study, and 
to properly carry on the work of the laboratory. 

History: En. Sec. 5, Ch. 119, L. 1913; re-en. Sec. 907, R. C. M. 1921. 


9038. Fees chargeable for making tests. Samples of wheat sent in by 
individuals, the results from the testing of which samples are of no gen- 
eral or market value, shall be charged a fee sufficient to cover the cost of 
making the test. Fees so collected are to be deposited in a fund in charge 
of the director of the experiment station, to be used in support of the labor- 
atory. Any surplus remaining in this fund at the close of the state’s bien- 
nium shall be turned over to the state treasurer and shall revert to the state 
general fund. 

History: En. Sec. 7, Ch. 119, L. 1913; re-en. Sec. 908, R. C. M. 1921. 


909. Tests of grain samples to determine grade and dockage. In addi- 
tion to the duties already prescribed by law, this laboratory shall make 
thorough and complete tests on grain samples sent in by citizens of the 
state of Montana and collected by the officials of the laboratory, in order 
to establish the true grade of such samples and the true amount of dock- 
age contained therein. In the case of wheat samples sent in for grade 
and dockage tests, the laboratory shall determine the amount and quality 
of the gluten present, the percentage of moisture, and shall make such 
other determinations as shall be necessary to accurately show the quality 
and grade of the grain in sample. 

History: En. Sec. 2, Ch. 54, L. 1917; re-en. Sec. 909, R. C. M. 1921. 


910. Reports of tests—annual report. Reports shall be made to those 
sending samples for grade and dockage determinations, as soon as the tests 
have been completed and the grade and dockage determined. At the close 
of each laboratory year there shall be published a report of the work of 
the year, showing the names of persons from whom samples were received, 
the kind of grain, the results of the tests conducted, and the grade and 
dockage as established for each sample tested during the year. The report 
shall contain such other material as the officials of the Montana grain in- 
spection laboratory may deem relevant and important. Copies of this 
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report shall be sent without charge to citizens of the state who may request 
them. 
History: En. Sec. 3, Ch. 54, L. 1917; re-en. Sec. 910, R. C. M. 1921. 


911. Who may send samples to be tested—procedure in case of dis- 
agreement between buyer and seller. Any citizen of the state of Montana, 
by conforming to the regulations prescribed by the officials of the Mon- 
tana grain inspection laboratory, by prepaying postage and transportation 
charges on samples, and by paying any fee which may hereafter be pre- 
seribed by the proper authorities, may send grain samples to the Montana 
erain inspection laboratory. The true grade or the proper amount of 
dockage as requested by the sender shall be determined and reported to the 
sender. Whenever the buyer and seller of any lot of grain cannot agree 
upon the proper grade or dockage of the same, either party may demand 
that a sample of such grain be sent to the state grain inspector. Such 
sample shall be taken in the presence of both parties in interest, and shall 
be sealed and forwarded in the manner required by the inspector. The 
grade and dockage fixed by the inspector on such grain shall be binding 
upon both parties, and any balance due either party .shall be determined 
according to the grade and dockage fixed by said inspector; provided, 
however, that in the case of a bona fide sale of such lot of grain at a termin- 
al market outside the state, the grade and dockage fixed at such terminal 
market shall not be disturbed, and any balance due between the parties 
shall be determined according to the grade and dockage that shall have 
been fixed at such sale. 

History: En. Sec. 4, Ch. 54, L. 1917; re-en. Sec. 911, R. C..M. 1921. 


912. Disposition of fees and annual report of expenditures. All fees 
collected by the Montana grain inspection laboratory for the tests conduct- 
ed shall be deposited in a fund in charge of the director of the laboratory, 
to be used in the support of the laboratory. A full report of the expendi- 
tures of the laboratory, with a statement of the source of the income, 
whether from state appropriations or from fees collected, shall be made a 
part of the annual report. Any surplus remaining at the close of the state’s 
biennium shall be turned over to the state treasurer and shall revert to the 
general fund of the state. 

History: En. Sec. 9, Ch. 54, L. 1917; re-en. Sec. 912, R. C. M. 1921. 


NOTE.—So much of the above section as relates to appropriations for 1918-1919 
has been omitted from this code. 


CHAPTER 87 
THE STATE ENTOMOLOGIST 


Section 913. State entomologist of Montana. 
914. Duties of state entomologist. 
915. Annual report. 
916. Expenses. 

913. State entomologist of Montana. The entomologist of Montana 
agricultural college and experiment station shall be known as the state 
entomologist of Montana. 

History: En. Sec. 1, Ch. 59, L. 1907; re-en. Sec. 1, Ch. 193, L. 1907; Sec. 766, Rev. 
C. 1907; re-en. Sec. 913, R. C. M. 1921. 
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914. Duties of state entomologist.. It shall be the duty of state ento- 
mologist to conduct field investigations of the injurious insects of fruits, 
vegetables, grains, grasses, forage, crops, including clover and alfalfa, root 
crops, shade trees, ornamental plants, and any other insects that may be- 
come injurious. When it becomes known to the state entomologist that an 
outbreak of an insect has occurred in any part of the state, it shall be his 
duty, so far as is possible without conflicting with his other duties, to go 
to the scene of the outbreak or send a suitably qualified assistant. The 
state entomologist or said assistant shall determine the extent and serious- 
ness of the outbreak, and, when necessary, publish or make public demon- 
stration of the best remedies to be employed. 

History: Ap. p. Sec. 2, Ch. 59, L. 1903; en. Sec. 2, Ch. 103, L. 1907; Sec. 767, Rev. 
C. 1907; re-en. Sec. 914, R. C. M. 1921. 

915. Annual report. The entomologist shall make an annual report to 
the governor of the state, on or before the first day of January, which 
report shall be published by the experiment station as one of its regular 
bulletins, and shall contain a report of his work and expenditures under 
this act. 


History: En. Sec. 3, Ch. 59, L. 1903; re-en. Sec. 3, Ch. 103, L. 1907; Sec. 768, Rev. 
C. 1907; re-en. Sec. 915, R. C. M. 1921. 


916. Expenses. The state entomologist shall receive no compensation 
for his services other than what he may receive from the college of agri- 
eulture and mechanic arts and experiment station but such office or labora- 
tory expenses and such salaries of necessary assistants, together with such 
traveling expenses as result from the work contemplated under this act, 
not to exceed such sums as the legislature from time to time may appro- 
priate, shall be paid, and upon certification of the secretary of the executive 
board of the college of agriculture and mechanic arts and director of the 
agricultural experiment station, the state auditor is authorized to issue war- 
rants to cover the same. The actual traveling expenses of the state ento- 
mologist and the actual traveling expenses and salary of his assistant, which 
shall result from the work contemplated under'section 4504, shall be paid 
by the county or counties wherein such work is contemplated or carried 
on, and upon presentation and allowance of a sworn claim against such 
county or counties, warrants in payment thereof shall be drawn upon the 
general fund of such county or counties. The board of county commis- 
sioners shall annually determine the amount of such warrants drawn upon 
the general fund for the purposes of this act, and shall include such amount 
in the tax levied the succeeding year for the purpose of insect pest ex- 
termination and reimburse the general fund for money so paid out on such 
warrants as is provided in section 4504. 


History: En. Sec. 4, Ch. 59, L. 1903; amd. Sec. 4, Ch. 103, L. 1907; Sec. 769, Rev. 
C. 1907; re-en. Sec. 916, R. C. M. 1921; amd. Sec. 1, Ch. 114, L. 1925. 


CHAPTER 88 
NORTHERN MONTANA COLLEGE 


Section 917. Establishment—subjects for instruction. 
918. Control and supervision. 
919. Establishment of agricultural experimental substation. 
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920. Acceptance of gifts by state board of education. 
921. Executive board—duties—location of school. 

922. Appointment of principal and faculty. 

923. Secretary and treasurer—bond. 


917. Establishment—subjects for instruction. Whereas the state of 
Montana has heretofore purchased from the United States the lands and 
buildings at Fort Assiniboine, Montana, upon certain conditions, which con- 
ditions have been partially complied with and discharged; and, 

Whereas, there is a large amount of property so purchased by the state 
of Montana that is not in use or necessary for the proper operation of the 
agricultural experiment station now situated at said Fort Assiniboine; and 
said property is deteriorating in value and should be salvaged and the pro- 
ceeds therefrom placed in a fund to be used for the purposes contemplated 
by the act of Congress, authorizing the sale of said property to the state 
of Montana; the northern Montana agricultural and manual training 
school which, pursuant to the provisions of chapter 67, laws 1913, was 
established at Fort Assiniboine, Montana. It is hereby declared to be a 
body politic and corporate with power to sue and be sued, and receive 
property by gift, purchase, devise or bequest. It-has for its object in- 
struction and education in the English language, literature, and mathe- 
matics, mechanic arts, agricultural chemistry, animal and vegetable anat- 
omy and physiology, and veterinary art, entomology, geology, and such 
other natural sciences as may:be prescribed by the state board of educa- 
tion, political, rural and ‘household economy, agriculture, horticulture, moral 
philosophy, history, bookkeeping, and especially the application of science 
and the mechanical arts to practical agriculture in the field, and irriga- 
tion and use of water for agricultural purposes; also all that relates to 
an efficient, modern manual training school. 


History: En. Sec. 1, Ch. 67, L. 1913; NOTE.—Section 852.1 provides that the 
re-en. Sec. 917, R. C. M. 1921; amd. Sec. legal name of the unit of the University 
1, Ch. 66, L. 1925. of Montana located at Fort Assiniboine 

and Havre shall be Northern Montana 
College. 


918. Control and supervision. The general control and management of 
the Northern Montana Agricultural and Manual Training School is vested 
in the State Board of Education and the local executive board hereinafter 
provided for. 

History: En. Sec. 2, Ch. 67, L. 1913; re-en. Sec. 918, R. C. M. 1921; amd. Sec. 2, 
Ch. 66, L. 1925; amd. Sec. 1, Ch. 82, L. 1927. 

919. Kstablishment of agricultural experimental substation. There is 
also established and shall be located on the lands and in the buildings 
aforesaid in connection with such agricultural school, an agricultural ex- 
perimental substation to aid in acquiring and diffusing among the people 
of the state of Montana useful and practical information on subjects con- 
nected with field agriculture, and to promote scientific investigation and 
experiments respecting the principles and appheation of agricultural science, 
which experimental substation is established and under the direction of 
the directors of the Montana agricultural experiment station, located at 
Bozeman, Montana, and under the general control of the state board of 


education. 
History: En. Sec. 3, Ch. 67, L. 1913; re-en. Sec. 919, R. C. M. 1921. 
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920. Acceptance of gifts by state board of education. The state board 
of education is hereby authorized and empowered to accept such gifts of 
money or other property as may be tendered to aid in repairing such build- 
ings as are now located at Fort Assiniboine, and putting the same in con- 
dition to carry out the purposes of this act and for installing the necessary 
apparatus to initiate the work of said school. 

History: En. Sec. 4, Ch. 67, L. 1913; re-en. Sec. 920, R. C. M. 1921. 


921. Executive board—duties—location of school. The governor shall, 
within thirty days after the passage and approval of this act, designate 
and appoint two persons, residents of Hill county, Montana, whose tenure 
of office shall be fixed by the state board of education, who together with 
the chancellor of the university of Montana shall constitute an executive 
board. The chancellor of the university to serve until such time as‘a faculty 
be selected for said school, after which the president of the school shall 
serve on said board in the place of the chancellor. Said board shall have 
the immediate direction and control of the affairs of said school subject 
only to the general supervision and control of the state board of education. 


Said board shall take possession and control of said school at Fort 
Assiniboine, Montana, except such parts thereof as are under the control 
of and being used by the agricultural experiment station. Said board 
is authorized with the consent and approval of the state board of examiners 
to sell and dispose of any such property at public or private sale as it may 
deem advisable to prevent loss through deterioration or other cause. After 
deducting the necessary expenses of such sale, the proceeds together with 
any moneys received for said school from any other source shall be deposited 
with the state treasurer and by him credited to the fund known as the 
northern Montana agricultural and manual training school fund. Said 
fund shall be used for the support of said school. 


Any academic department or departments of said school which do not 
of necessity or for reasonable convenience need to be located on the prem- 
ises or grounds of said school at the Fort Assiniboine military reservation, 
may be located by the executive board and state board of education within 
or adjacent to the said city of Havre, Hill county, Montana. 

History: En. Sec. 5, Ch. 67, L. 1913; re-en. Sec. 921, R. C. M. 1921; amd. Sec. 3, 
Ch. 66, L. 1925; amd. Sec..2, Ch. 82,,L. 1927. 

922. Appointment of principal and faculty. The executive board is 
authorized to choose and appoint a principal and faculty of said school, 
who shall serve for such time and receive such compensation as the execu- 
tive board may prescribe, subject to the approval of the state board of 
education. 

History: En. Sec. 6, Ch. 67, L. 1913; re-en. Sec. 922, R. C. M. 1921. 


923. Secretary and treasurer—bond. The executive board shall appoint 
a secretary thereof, who may also act as treasurer of said board and who 
may not be a member thereof, and such secretary and treasurer shall give 
bond, with good and sufficient surety or sureties, to be approved by the 
executive board, for the faithful performance of his duties, and for the 
faithful accounting for and paying over to the state board of education, to 
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and for the use of said school, all moneys received by him as treasurer, in 
such sum as said state board of education shall prescribe. 
History: En. Sec. 7, Ch. 67, L. 1913; re-en. Sec. 923, R. C. M. 1921. 


924-925. Omitted. 


CHAPTER 89 
MONTANA STATE NORMAL COLLEGE 


Section 926. Establishment of school—name. 
927. Object of school. 
928. Control and management. 
929. Acceptance of public lands. 
930. Securities, how paid for. 


926. Establishment of school—name. ‘That there be and is hereby 
established within two miles of the corporate limits of the city of Dillon, 
Beaverhead county, Montana, a state normal school, which shall be called 
the ‘‘Montana State Normal College.’’ 


History: En. Sec. 1, p. 180, L. 1893; References 
amd. Sec. 1652, Pol. C. 1895; amd. Sec. 1, Cited or applied as laws of 1893, p. 180, 
Ch. 29, L. 1903; Sec. 772, Rev. C. 1907; in In re Beck’s Estate, 44 M 561, 583, 121 
re-en. Sec. 926, R. C. M. 1921. P 784, 1057. 


927. Object of school. The object of said normal school shall be the 
instruction and training of teachers for the public schools of the state. 

History: En. Sec. 2, p. 180, L. 1893; re-en. Sec. 1653, Pol. C. ‘ene re-en. Sec. 773, 
Rev. C. 1907; re-en. Sec. 927, R. C. M. 1921. 

928. Control and management. The control and management of the 
state normal college are vested in the state board of education and in a 
local executive board. 

History: New section recommended by code commissioner, 1921. 


929. Acceptance of public lands. The state board of education, herein 
mentioned, and their successors, shall receive, in the name of the state 
normal school hereby established, all the benefits, of whatsoever nature, 
that may be derived from the distribution and selection of lands contem- 
plated in section 17 of an act of Congress, approved February 22, 1889, 
entitled ‘‘An act to provide for the division of Dakota into two states 
and to enable the people of North Dakota, South Dakota, Montana, and 
Washington to form constitutions and state governments and to be admit- 
ted into the union on an equal footing with the original states, and to make 
donations of public lands to such states.’’ 


History: En. Sec. 4, p. 180, L. 1893; re-en. Sec. 1655, Pol. C. 1895; re-en. Sec. 775, 
Rev. C. 1907; re-en. Sec. 929, R. C. M. 1921. 


930. Securities, how paid for. Whenever any securities are purchased 
with state normal school funds and the same are duly executed and deliv- 
ered to the president of the state board of land commissioners the board 
shall direct the state auditor to draw his warrant upon the state treasurer 
for the amount thereof, specifying the fund upon which, and the person 
in whose favor the said warrant shall be drawn, whereupon the state audi- 
tor shall draw a warrant upon the state treasurer accordingly, which war- 
rant shall be delivered to the president of the state board of land commis- 
sioners, and shall be paid by the state treasurer upon the delivery to him 
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ot the purchased securities; provided, that the state treasurer shall pur- 
chase interest-bearing warrants issued against any fund whenever ordered 
so to do by the state board of land commissioners. 


History: En. Sec. 2, Ch. 47, L. 1903; re-en. Sec. 790, Rev. C. 1907; amd. Sec. 1; 
Ch. 11, L. 1921; re-en. Sec. 930, R. C. M. 1921. 


CHAPTER 90 


EASTERN MONTANA STATE NORMAL SCHOOL 


Section 930.1. Establishment of Eastern Montana State Normal School. 
930.2. Purpose of school. 
930.3. Control and management of school. 
930.4. Acceptance of grants and donations. 

930.1. Establishment of Eastern Montana State Normal School. That 
there be, and is hereby established, subject to the approval of the state 
board of education, a state normal school to be located within the state of 
Montana, east of the 110th meridian, at a place to be designated by the state 
board of education as herein provided, the said school to be known as the 
Eastern Montana State Normal School. 

History: En. Sec. 1, Ch. 160, L. 1925. 


930.2. Purpose of school. The objects and purposes of said normal 
school shall be primarily for the instruction and training of teachers for the 
public schools of the state of Montana. 

History: En. Sec. 2, Ch. 160, L. 1925. 


930.3. Control and management of school. The control and manage- 
ment of the said Eastern Montana State Normal School shall be vested in 
the state board of education and in local executive board, which shall be 
appointed and constituted as provided by section 842. 

History: En. Sec. 3, Ch. 160, L. 1925. 


930.4. Acceptance of grants and donations. The state board of edu- 
cation is hereby authorized to accept, for and on behalf of said eastern 
Montana state normal school any donations of lands and any other gifts, 
grants or donations for the use and benefit of said eastern Montana state 
normal school. 

History: En. Sec. 5, Ch. 160, L. 1925. 


CHAPTER 91 
THE PUBLIC SCHOOLS—SUPERINTENDENT OF PUBLIC INSTRUCTION 


Section 931. Election, qualification, oath and bond. 
932. General powers. 
933. Official staff. 
934. Official files and records. 
935, Blanks and laws. 
936. Official records. 
937. Official seal. 
938. Printing of school laws. 
939. Report. 
940. Publication of report. 
941. Course of study. 
942. Institutes and summer schools—rules. 
943. County superintendents. 
944, Examinations. 
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945. Apportionment of school fund. 

946. Libraries. 

948. Other duties of state superintendent. 
949. Salary. 

931. Election, qualification, oath and bond. There shall be chosen by 
the qualified electors of the state, at the time and place of voting for mem- 
bers of the legislature, a superintendent of public instruction, who shall 
have attained the age of thirty years at the time of his election, and shall 
have resided within the state two years next preceding his election, and 
is the holder of a state certificate of the highest grade, issued in some state, 
and recognized by the state board of education, or is a graduate of some 
university, college, or normal school recognized by the state board by edu- 
cation as of equal rank with the university of Montana or the state normal 
school. He shall hold his office at the seat of government for the term 
of four years from the first Monday in January following his election, and 
until his suecessor is elected and qualified. Before entering upon his duties, 
he shall take the oath of a civil officer and give bond in the penal sum of 
ten thousand dollars, with not less than two sureties, i be approved by the 
governor and attorney general. 


History: En. Sec. 1700, Pol. C. 1895; re-en. Sec. 805, Rev. C. 1907; amd. Sec. 200, 
Ch. 76, L. 1913; re-en. Sec. 931, R. C. M. 1921. 


NOTE.—See section 464. 


932. General powers. He shall have the general supervision of the pub- 
lic schools of the state. . 

History: Ap. p. Sec. 1702, Pol. C. 1895; re-en. Sec. 807, Rev. C. 1907; amd. Sec. 201, 
Ch. 76, L. 1913; re-en. Sec. 932, R. C. M. 1921. 

933. Official staff. The superintendent of public instruction shall have 
the power to appoint one deputy, who shall receive an annual salary of 
twenty-five hundred dollars, one high school supervisor at an annual salary 
of twenty-five hundred dollars, two rural school supervisors at an annual 
salary of twenty-five hundred dollars each, one clerk at an annual salary of 
fifteen hundred dollars, and two stenographers at an annual salary of twelve 
hundred dollars each. Such deputy, high school supervisor, rural school 
supervisors, clerk, and stenographers shall perform such duties pertaining 
to the office as the superintendent may direct. 

History: En. Sec. 201, Subd. 2, Ch. 76, L. 1913; amd. Sec. 4, Ch. 196, L. 1919; 
re-en. Sec. 933, R. C. M. 1921. 

934. Official files and records. The superintendent shall preserve in 
his office all books, maps, charts, works on education, school registers, 
school reports, and school laws of other states and cities, plans for school 
buildings, and other articles of educational interest and value which may 
come into his possession as such officer, and at the expiration of his term 
shall deliver them, together with the reports, statements, records, and 
archives of his office to his successor. 

History: En. Sec. 1703, Pol. C. 1895; re-en. Sec. 808, Rev. C. 1907; amd. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 934, R. C. M. 1921. 

935. Blanks and laws. He shall cause to be printed and furnished to 
the proper officers or persons all school registers, reports, statements, 
notices, and blanks for returns needed or required to be used in the schools 
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or by the school officers in the state. He shall furnish through the county 
superintendent to each trustee and clerk of each district, and to each super- 
intendent or principal of each district, a copy of the school law. 

History: En. Sec. 1703, Pol. C. 1895; re-en. Sec. 808, Rev. C. 1907; amd. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 935, R. C. M. 1921. 

936. Cfficial records. He shall keep a record of his official acts, and 
shall file in his office all appeals and papers pertaining to them. 

History: En. Sec. 1708, Pol. C. 1895; re-en. Sec. 813, Rev. C. 1907; re-en. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 936, R. C. M. 1921. 

937. Official seal. He shall provide and keep a seal, which shall be 
the official seal of the state superintendent of public instruction, and by 
which all of his official acts may be authenticated. | 

History: En. Sec. 1710, Pol. C. 1895; re-en. Sec. 815, Rev. C. 1907; re-en. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 937, R. C. M. 1921.. 

938. Printing of school laws. He shali, at least once in four years, 
cause to be printed the school laws of the state, with such notes and de- 
cisions thereon as may seem to him advisable, and shall furnish them as 
they are needed to the school officers in the state. 

History: Sec. 1709, Pol. C. 1895; re-en. Sec. 814, Rev. C. 1907; re-en. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 938, R. C. M. 1921. 

939. Report. He shall, on or before the first day of December preced- 
ing the biennial session of the legislative assembly, make and transmit to 
the governor a report showing: 

(a) The number of school districts, schools, teachers employed, and 
pupils taught therein, and the attendance of pupils and studies pursued by 
them 

(b) The financial condition of the schools, their receipts and expendi- 
tures, value of schoolhouses and property, cost of tuition, and wages of 
teachers. 

(ec) The condition, educational and financial, of the normal and higher 
institutions connected with the school system of the state, and, as far as 
it can be ascertained, of the private schools, academies, and colleges of the 
state. 

(d) Such general matters, information, and recommendations relating 
to the educational interest of the state as hee may deem important. 

History: En. Sec. 1712, Pol. C. 1895; re-en. Sec. 817, Rev. C. 1907; amd. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 939, R. C. M. 1921. 

940. Publication of report. Fifteen hundred copies of the report of 
the superintendent of public instruction shall be printed biennially, in the 
month of December preceding the session of the legislative assembly. Two 
eopies shall be furnished to each of the members of the legislative assem- 
bly, one copy to each county superintendent of the state, one copy to the 
clerk of each school board, two to each state officer, one to each state and 
territorial superintendent; fifty copies shall be filed in the office of the 
superintendent of public instruction, and ten in the state historical library. 
The balance shall be distributed among the various colleges, universities, 
and other libraries of the United States. 

History: En. Sec. 1713, Pol. C. 1895; re-en. Sec. 818, Rev. C. 1907; re-en. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 940, R. C. M. 1921. 
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941. Course of study. He shall prepare, or cause to be prepared, with 
the co-operation and approval of such educators as may be named by the 
state board of education, a course of study for all the public elementary 
and high schools of the state, and shall prescribe to what extent the same is 
to be used. 


History: En. Sec. 1705, Pol. C. 1895; re-en. Sec. 810, Rev. C. 1907; amd. Sec. 202, 
Ch. 76, L. 1913; re-en. Sec. 941, R. C. M. 1921. 


942. Institutes and summer schools—rules. He shall prescribe, with 
the approval of the state board of education, rules and regulations for the 
holding of teachers’ institutes, and summer schools for teachers; shall pre- 
pare, with the approval of the state board of education, lists of imstrue- 
tors for institutes and summer schools from which county superintendents 
shall make their appointments. He shall attend and assist at teachers’ in- 
stitutes and summer schools for teachers, and aid and encourage generally 
teachers in qualifying themselves for the successful discharge of their duties. 


History: Ap. p. Sec. 1711, Pol. C. 1895; amd. Sec. 1, p. 129, L. 1897; re-en. Sec. 
816, Rev. C. 1907; amd. Sec. 202, Ch. 76, L. 1913; re-en. Sec. 942, R. C. M. 1921. 


943. County superintendents. He shall counsel with and advise county 
superintendents upon all matters involving the welfare of the schools; he 
shall, when requested, give them written answers to all questions concerning 
the school law. He shall decide all appeals from the decisions of the county 
superintendent, and may for such decision require affidavits, verified state- 
ments, or sworn testimony as to the facts in issue. He shall prescribe and 
cause to be enforced rules of practice and regulations pertaining to the 
hearing and determining of appeals, and necessary for carrying into effect 
the school laws of the state. He may also call an annual meeting of county 
superintendents as such times as he may deem advisable. 


History: En. Sec. 1707, Pol. C. 1895; by school officers entrusted with that 


re-en. Sec. 812, Rev. C. 1907; amd. Sec. 
202, Ch. 76, L. 1913; amd. Sec. 5, Ch. 196, 
L. 1919; re-en. Sec. 943, R. C. M. 1921. 


Operation and Effect 


An informal letter written by the super- 
intendent of public instruction to a county 
superintendent based on correspondence 
between them relative to an order of the 
latter abolishing a school district and ap- 
proving his action did not debar the state 
superintendent from thereafter passing 
upon the same question when presented 
upon a formal appeal from the county 
superintendent’s decision. State ex rel. 
School Distr. v. Trumper, 69 M 468, 477, 
222 P 1064. . 


It is the policy of the state that ordi- 
nary school controversies shall be adjusted 


duty, in whom the law imposes a wide 
discretion with which the courts will not 
interfere unless there is clear abuse there- 
of, or arbitrary and unlawful action. 
Where a teacher who had been dismissed 
by the board of school trustees, appealed 
to the county superintendent but failed 
to appeal to the superintendent of public 
instruction from an unfavorable decision, 
judgment for defendant in her action for 
breach of contract was proper, plaintiff 
having failed to exhaust her remedy af- 
forded by law by not appealing to the 
superintendent of public instruction, and 
nothing appearing in the record to show 
an abuse of discretion on the part of any 
of the school authorities. Kelsey v. School 
District No. 25, 84 M 453, 459, 276 P 26. 


944, Examinations. He shall, with the co-operation of the state board 
of educational examiners, prepare all questions to be used in the examina- 
tions of applicants for teachers’ certificates, and prescribe the rules and 
regulations for conducting all such examinations. 


History: En. Sec. 1704, Pol. C. 1895; re-en. Sec. 809, Rev. C. 1907; amd. Sec. 202, 
Ch. 76, L. 1913; amd. Sec. 5, Ch. 196, L. 1919; re-en. Sec. 944, R. C. M. 1921; amd. Sec. 


3. Ch. 131, L. 1923. 


648 


Ch. 91 SUPERINTENDENT OF PUBLIC INSTRUCTION 945-949 

945. Apportionment of school fund. He shall, between the first and 
tenth day of February of each year, apportion the state school fund 
among the several counties of the state, in proportion to the number of 
children of school age in each as shown by the last enumeration authorized 
by law. It shall be the duty of the state board of land commissioners to 
notify the state auditor on or before the tenth day of January of each 
year the amount of the state school fund subject to apportionment; and the 
said auditor, immediately upon receipt of such notification, shall issue 
his warrant on the state treasurer for the said amount. Thereupon the 
state treasurer shall certify said apportionment to the several county 
treasurers not later than the first Monday in March; provided, that the 
several county treasurers have fully complied with section 183 of ‘‘An 
act concerning revenue,’’ approved March 6, 1891, in which ease the county 
treasurers, upon receiving notice from the state treasurer of the amounts 
due their counties from the state school fund, may deduct said amount from 
the amount found due the state by their counties and remit the balance to 
the state treasurer. The superintendent of public instruction shall certify 
to the county superintendent of schools of each county, the amount appor- 
tioned to that county. 


History: En. Sec. 1714, Pol. C. 1895; 


funds, and other sources, controlled by 
re-en. Sec. 819, Rev. C. 1907; re-en. Sec. 


the state, are apportioned to the counties, 


202, Ch. 76, L. 1913; re-en. Sec. 945, R. C. 
M. 1921. 


NOTE.—Section 183 above referred to 
was superseded by section 3990, political 
code 1895. See section 2255 of this code. 

Operation and Effect 

Cited as section 1714 of the political 
code of 1895, to the effect that the moneys 
derived from interest on the state school 


and the amount falling to each county is 
made available for school purposes not 
later than February 10th of each year. 
Jay v. Sehool District No. 1, 24 M 219, 
228, 61 P 250. 


References 


Cited or applied as section 1714, polit- 
ical code, in State ex rel. Knight v. Cave, 
20 M 468, 473, 52 P 200. 


946. Libraries. He shall prepare and furnish to school officers, through 
the county superintendents, lists of publications approved by him as suit- 
able for school libraries; such list shall contain also the lowest price at 

which such publications can be purchased and the terms. He shall also 

prescribe rules and instructions for the proper care and use of school 
libraries, and such other information relative thereto as he shall think 
needful. 7 : 

History: En. Sec. 1703, Pol. C. 1895; Sec. 808, Rev. C. 1907; re-en. Sec. 202, Ch. 
76, L. 1913; re-en. Sec. 946, R. C. M. 1921. 


947. Repealed—Chapter 131, laws of 1923. 


948. Other duties of state superintendent. He shall also, as far as he 
shall’ find it practicable, address public assemblies on subjects pertaining 
to publie schools, and shall labor faithfully in all practicable ways for the 
welfare of the publie schools of the state, and shall perform such other 
duties as shall be required of him by law. 


History: Ap. p. Sec. 1711, Pol. C. 1895; amd. Sec. 1, p. 129, L. 1897; re-en. Sec.. 
816, Rev. C. 1907; amd. Sec. 202, Ch. 76, L. 1913; re-en. Sec. 948, R. C. M. 1921. 


949. Salary. The annual salary of the superintendent of public in- 
instruction for all services now required of him or which may hereafter 
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devolve upon him by law is three thousand six hundred dollars. He shall 
also be paid his traveling expenses actually and necessarily incurred in the 
discharge of his duties, not to exceed two thousand dollars in any une year. 


History: En. Sec. 203, Ch. 76, L. 1913; re-en. Sec. 949, R. C. M. 1921. 
NOTE.—Salary is here given as fixed by chapter 123, laws of 1919. 


CHAPTER 92 
COUNTY SUPERINTENDENT OF SCHOOLS 
Section 950. County superintendent of schools—eligible without regard to sex. 
950.1. Qualifications for county superintendent of schools. 
951. Election of superintendent. 


952. Term of office. 
953. Oath and bond. 
954. Vacaney, how filled. 


955. General powers. 

956. Duties of county superintendent, as to state superintendent. 
95. Visiting schools. 

958. Trustees meetings. 

959. _ Application for temporary certificates. 

960. Member county board educational examiners. 


961. Preside at institutes. 
962. School libraries. 
963. Truant officer. 


964. Apportionment of school moneys. 

965. Notify county treasurer. 

966. Controversies. 

967. Power to administer oaths. 

968. Boundaries of school districts. 

969. Creation of new districts. 

US Abandonment of school districts. : 

O71; Census to be transmitted to bureau of labor and industry and superin- 


tendent of public instruction. 
971.1. Checking census card index. 
972. Records. 
973. Annual reports. 
974. Office days. 
975. Clerk and deputy. 


976. Publication annual financial statements school districts. 
977. School trustees to furnish information. 

978. Cost of publication. 

979. Penalty for non-compliance with act. 


980. Expenses. 


950. County superintendent of schools—eligible without regard to sex. 
All persons otherwise qualified shall be eligible to the office of county 
superintendent of common schools without regard to sex. 

History: Ap. p. Sec. 8 p. 621, Cod. 1868, 5th Div. Comp. Stat. 1887; re-en. Sec. 
Stat. 1871; amd. Sec. 8, p. 118, L. 1874; 1730, Pol. C. 1895; re-en. Sec. 823, Rev. C. 
re-en. Sec. 1095, 5th Div. Rev. Stat. 1879; 1907; amd. Sec. 300, Ch. 76, L. 1913; re-en. 
amd. Sec. 1, p. 53, L. 1883; re-en. Sec. Sec. 950, R. C. M. 1921. 

950.1. Qualifications for county superintendent of schools. No person 
shall be eligible to the office of county superintendent of schools in any 
county of Montana, who, in addition to the qualifications required by the 
constitution of the state of Montana, is not the holder of a state certificate 
offered by the state of Montana, yranted by endorsement upon graduation 
from a standard normal school, or college, or university ; or who is not the 
holder of a certificate offered by the state of Montana, designated as a 
state certificate granted by examination in accordance with the rules and 
regulations as prescribed by the state board of educational examiners; and 
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who has not had at least three years successful experience as a teacher, 

principal or superintendent of public schools. The above qualifications 

shall not prohibit the re-election of present incumbents. ; 
History En. Sec. 1, Ch. 118, L. 1929. 


951. Election of superintendent. A county superintendent of schools 
shall be elected in each organized county in this state at the general election 
preceding the expiration of the term of office of the present incumbent, 


and every two years thereafter. 


History: This section originally a part 
of Sec. 950. Ap. p. Sec. 8, p. 621, Cod. 
Stat. 1871; amd. Sec. 8, p. 118, L. 1874; 
re-en. Sec. 1095, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1, p. 53, L. 1883; re-en. Sec. 


952. Term of office. 


1868, 5th Div. Comp. Stat. 1887; re-en. Sec. 
1730, Pol. C. 1895; re-en. Sec. 823, Rev. C. 
1907; amd. Sec. 300, Ch. 76, L. 1913; re-en. 
Sec. 951, R. C. M. 1921. 


The county superintendent shall take office on 


the first Monday in January next succeeding his election and hold for two 
years, and until his successor is elected and qualified. 


History: This section originally a part 
of Sec. 950. Ap. p. Sec. 8, p. 621, Cod. 
Stat. 1871; amd. Sec. 8, p. 118, L. 1874; 
re-en. Sec. 1095, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1, p. 53, L. 1883; re-en. Sec. 


1868, 5th Div. Comp. Stat. 1887; re-en. Sec. 
1730, Pol. C. 1895; re-en. Sec. 823, Rev. C. 
1907; amd. Sec. 300, Ch. 76, L. 1913; re-en. 
Sec. 952, R. C. M. 1921. 


953. Oath and bond. The person so elected shall take the oath or 
affirmation of office, and shall give an official bond to the county in a 
sum to be fixed by the board of county commissioners of said county. 


History: This section originally a part 
of Sec. 950. Ap. p. Sec. 8, p. 621, Cod. 
Stat. 1871; amd. Sec. 8, p. 118, L. 1874; 
re-en. Sec. 1095, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1, p. 53, L. 1883; re-en. Sec. 


1868, 5th Div. Comp. Stat. 1887; re-en. Sec. 
1730, Pol. C. 1895; re-en. Sec. 823, Rev. C. 
1907; amd. Sec. 300, Ch. 76, L. 1913; re-en. 
Sec. 953, R. C. M. 1921. 


954, Vacancy, how filled. The county commissioners of any county, 
shall, by appointment, fill any vacaney that may occur in the office of 
county superintendent until the next general election. 


History: This section originally a part 
of Sec. 950. Ap. p. Sec. 8, ». 621, Cod. 
Stat. 1871; amd. Sec. 8, p. 118, L. 1874; 
re-en. Sec. 1095, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1, p. 53, L. 1883; re-en. Sec. 


955. » General powers. 


1868, 5th Div. Comp. Stat. 1887; re-en. Sec. 
1730, Pol. C. 1895; re-en. Sec. 823, Rev. C. 
1907; amd. Sec. 300, Ch. 76, L. 1913; re-en. 
Sec. 954, R. C. M. 1921. 


The county superintendent shall have the gen- 


eral supervision of the public schools in his county. 


History: En. Sec. 1731, Pol. C. 1895; 
re-en. Sec. 824, Rev. C. 1907; re-en. Sec. 
301, Ch. 76, L. 1913; re-en. Sec. 955, 
R. C. M. 1921. 


References 


State ex rel. School Dist. v. Trumper, 
69 M 468, 476, 222 P 1064. 


956. Duties of county superintendent, as to state superintendent. He 


shall carry into effect all instructions of the state superintendent given 
within his authority. He shall distribute to the proper officers and to 
teachers all blanks furnished by the state superintendent and needed by 
such officers and teachers. 


History: En. Sec. 1733, Pol. C. 1895; 
re-en. Sec. 826, Rev. C. 1907; re-en. Sec. 
302, Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, 
L. 1919; re-en. Sec. 956, R. C. M. 1921. 
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References 


State ex rel. School Dist. v. Trumper, 
69 M 468, 476, 222 P 1064. 
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957. Visiting schools. He shall visit every public school under his 
supervision at least once each official year, and oftener if he shall deem 
it necessary to increase its usefulness. He shall at such visits carefully 
observe the conditions of the school, the mental and moral instruction 
given, methods employed by the teacher in teaching, training, and drill, 
the teachers’ ability, and progress of the pupils. He shall advise and 
direct the teacher in regard to the instruction, classification, government, 
and discipline of the school, and the course of study. He shall keep a 
record of such visits and by memoranda indicate his judgment of the 
teacher’s ability to teach and govern and the condition and progress of 
the school, which shall be open to inspection to any school trustee. During 
his visits to the schools of his county, the county superintendent shall 
consult with the trustees and clerks of all school districts upon all matters 
relating to the good and welfare of their schools, and shall instruct them, 
whenever necessary, in their duties relating to the reports to be made out 
by them and forwarded to him annually as the law requires. 

History: En. Sec. 1732, Pol. C. 1895; re-en. Sec. 825, Rev. C. 1907; amd. Sec. 1, 
Ch. 98, L. 1909; amd. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 957, R. C. M. 1921. 

958. Trustees’ meetings. The county superintendent may from time to 
time in convenient places hold trustees’ meetings, at which matters relating 
to the good of the school shall be discussed. Trustees shall be entitled to 
mileage at a rate not to exceed seven cents (7c) per mile for actual attend- 
ance at such trustees’ meetings where the distance necessarily traveled is 
in excess of three miles. All such claims of trustees shall be paid from 
district funds. 

History: En. Sec. 302, Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 
958, R. C. M. 1921; amd. Sec. 2, Ch. 16, L. 1933. 

959. Application for temporary certificates. He shall make applica- 
tion to the state board of educational examiners, if he deem it proper to 
do so, for the issuance of temporary certificates, valid until the next regu- 
lar examination, to persons holding certificates showing their fitness for 
the profession of teaching; provided, that no person shall be entitled to 
receive such temporary certificate more than once. 

History: En. Sec. 1739, Pol. C. 1895; re-en. Sec. 832, Rev. C. 1907; re-en. Sec. 302, 
Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 959, R. C. M. 1921. 

960. Member county board educational examiners. He shall serve on 
the county board of educational examiners. 

History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 960, R. C. M. 1921. 

961. Preside at institutes. He shall preside over all teachers’ insti- 
tutes held in his county, and shall elect suitable persons to instruct therein 
from the lst of teachers commissioned by the state board of education, 
and recommended by the state superintendent. 

History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 961, R. C. M. 1921. 

962. School libraries. He shall exercise supervision over the school 
libraries of the county, and aid in the selection of books for the same. 

History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 962, R. C. M. 1921. 

963. Truant officer. He shall act as truant officer in districts of the 
third class when no other provision is made. 

History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 963, R. C. M. 1921. 
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964. Apportionment of school moneys—warrants. The county superin- 
tendent shall apportion all school moneys to the school districts in accord- 
ance with the provisions of this title quarterly, and he may make apportion- 
ments at such other times as may be required or deemed necessary for the 
convenience of school officers. He shall certify to the several district clerks 
and county treasurer the amount so apportioned to the several districts, 
and the trustees shall draw their warrants on the county treasurer in favor 
of persons entitled to receive the same. Such warrants shall show for what 
purpose the money is required, and no such warrant shall be drawn unless 
there is money in the treasury to the credit of such district; provided, that 
school trustees shall have the authority to issue warrants in anticipation of 
school moneys which have been levied, but not collected, for the payment 
of current expenses of schools, but such warrants shall not be drawn in 


any amount in excess of the sum already levied. 


, History: En. Sec. 302, Ch. 76, L. 1913; 
re-en. Sec. 964, R. C. M. 1921; amd. Sec. 1, 
Ch. 82, L. 1925. 


NOTE.—The reference to the word title 
as used in the above section comprises 
the sections from 830 to 1329 inclusive of 
this code. A portion of this section as 
amended by Ch. 82, laws of 1925, has been 
omitted as special being applicable to the 
years 1924 and 1925 only. 


Operation and Effect 


Under provisions of the school law 
found in the fifth division of compiled 
statutes of 1887, similar in most respects 
to those now in ‘force, making it the duty 
of the district clerk to take annually an 
exact census of all children residing in 
the district, children absent from home 
attending private schools to be included 
in the census list of the district where 
their parents reside, and empowering the 
county superintendent to apportion all 
school moneys to the school district in 
proportion to the number of school census 
children as shown by the return of the 
district clerk, where certain children were 
returned by said clerk as of one district, 
while their fathers resided in another dis- 
trict, and the county superintendent trans- 
ferred these children to the districts where 
their fathers resided and apportioned the 
school moneys accordingly, it was held 


965. Notify county treasurer. 


that the exact census required could not 
include any person whose legal residence 
was elsewhere, and the transfer and ap- 
portionment were proper. School District 
No. 7. v. Patterson, 10 M 17, 24 P 698. 


Cited as section 1737 of the political 
code of 1895, being the same as the fore- 
going without the proviso, to the effect 
that school trustees are prohibited from 
drawing a warrant to pay any outstand- 
ing claim unless there is money in the 
county treasury to the credit of the dis- 
trict. Jay v. School District No. 1, 24 M 
21951228, (61) P 250. 


Though, under this section and section 
1012, school trustees may issue warrants 
in anticipation of school moneys from un- 
collected taxes to the extent of the sum 
levied, the legislative asembly did not ex- 
tend the privilege of going on the pay-as- 
you-go plan to school districts, as it did 
to cities and towns (secs. 5078, 5079, R. 


©. M.). Farbo v. School Dist. No. 1 of 
Toole Co., 95. M 581, 534 et seq., 28 P 2d 
455. 

References 


Cited or applied as section 1737, polit- 
ical code, before amendment, in State ex 
rel. Knight v. Cave, 20 M 468, 473, 52 P 
200; State v. McGraw, 74 M 152, 161, 240 
Pesla. 


He shall notify the county treasurer to 


withhold payment of warrants issued to teachers not holding valid cer- 


tificates. 


History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 965, R. C. M. 1921. 


966. Controversies. 


He shall decide all matters in controversy arising 


in his county in*the administration of the school law or appealed to him 
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from the decision of school officers or boards. 


POLITICAL CODE 


Ch. 92 


An appeal may be taken 


from his decision, in which case a full written statement of the facts, 
together with the testimony and his decision in the case, shall be certified 
to the state superintendent for his decision in the matter, which decision 
shall be final, subject to adjudication or the proper legal remedies in the 


state courts. 


History: En. Sec. 1735, Pol. C. 1895; 
re-en. Sec. 828, Rev. C. 1907; re-en. Sec. 
302, Ch. 76, L. 1913; re-en. Sec. 966, R. C. 
M. 1921. 


Jurisdiction 

In the absence of an affirmative show- 
ing of want of jurisdiction in the superin- 
tendent of public instruction on appeal 
from a decision of a county superinten- 
dent, jurisdiction and regularity of the 


proceedings will be presumed, and so long | 


as the former acts legally and within the 
powers expressly conferred courts will not 
interfere by certiorari. State ex rel. 
School Dist. v..Trumper, 69 M 468, 476, 
222 P 1064. 


Operation and Effect 


An informal letter written by the su- 
perintendent of public instruction to a 
county superintendent based on. corres- 
pondence between them relative to an 
order of the latter abolishing a school 
district and approving his action did not 
debar the state superintendent from there- 
after passing upon the same question 
when presented upon a formal appeal, 
from the county superintendent’s deci- 
sion. State ex rel. School Dist. v. Trum- 
per, 69 M 468, 476, 222 P 1064. 


In view of this section, providing for 
appeal to the county superintendent of 
schools from the decision of a _ school 
board and for an appeal to the state 
superintendent of schools from the deci- 
sion of the county superintendent, a court 
will not assume jurisdiction of a contro- 
versy arising out of the determination 
by a school board of the question whether 
a pupil was or was not a resident of the 
particular district, until the remedy thus 
provided has been exhausted, unless the 
board has acted without or in excess of 
its jurisdiction. Peterson v. School 
Board et al, 73 M 442, 447, 226 P 670. 
See, also, Kelsey v. School District No. 25, 
84 M 453, 258, 276 P 26. 

In the Peterson case, we declared that 
the court was without jurisdiction, for 
the reason that Peterson had not ex- 
hausted the remedy by appeal from the 


967. Power to administer oaths. 


action of the board of trustees, provided 
for in this section. That ruling has no 
application here, as this action was com- 
menced by a school officer (O’Brien v. 
School District, 68 M 432, 219 P 1113,) 
against a state appointee, and there is no 
provision of law by .which such a one 
could be brought before any school offi- 
cial for a determination of the question 
here involved. State ex rel. Johnson v. 
Kassing, 74 M 25, 28, 238 P 582. 


This section which provides that all 
school controversies shall first be sub- 
mitted to the county and state superin- 
tendents, subject to adjudication in the 
courts, has no application to an action 
for injunction- by a taxpayer based upon 
an attempt on the part of the board of 
trustees to proceed to the acquisition of 
a site for a school building in excess of 
its jurisdiction. Nichols v. School Dis- 
ag No. 3 et al. 87 M 181, 188, 287 

4, 


Time for Appeal 


No time having been fixed by statute 
within which an appeal may be taken 
from the decision of a county superinten- 
dent of schools, and in the absence of 
regulations by the state superintendent 
with relation thereto, the appeal may be 
taken within a reasonable time after the 
making of the decision, a limitation of 
six months being deemed reasonable. 
State ex rel. School Dist. v. Trumper, 69 
M 468, 476, 222 P 1064. 


Who May Appeal 


In the absence of express provision in 
this section, as to who may appeal from 
the decision of a county superintendent 
of schools, held that any person benefi- 
cially interested may appeal, and that a 
taxpayer or a member of the board of 
trustees of the district respecting which 
the decision was made in an interested 
party. State ex rel. School Dist. v. Trum- 
per, 69 M 468, 476, 222 P 1064. 


References 


State ex rel. Robinson v. Desonia et al., 
67 M 201, 205, 215 P 220. 


The county superintendent shall have 


power to administer the oath of office to all subordinate school officers, 
and in ease of appeal to him from the decision of school officers or board, 
or revocation of the certificate of a teacher, or in any other controversy 
or question brought to or coming before him in the administration of school 
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laws for opinion, order, or decision, he shall have the power to administer 
oaths to witnesses; but he shall not receive pay for administermg such 
oaths. 


History: En. Sec. 1736, Pol. C. 1895; re-en. Sec. 829, Rev. C. 1907; amd. Sec. 302, 
Ch. 76, L. 1913; re-en. Sec. 967, R. C. M. 1921. 


968. Boundaries of school districts. The county superintendent shall 
inquire and ascertain whether the boundaries of school districts in his 
county are definitely and plainly described in the records of the board of 
county commissioners, and keep in his office a full and correct transcript 
of such boundaries. In ease the boundaries of districts are conflicting, or 
are incorrectly described, he shall change, harmonize, and describe them, 
and make a report of such action to the commissioners; and on being rati- 
fied by the commissioners, the boundaries and descriptions so made shall 
be the legal boundaries and descriptions of the districts of that county. 
The county superintendent shall furnish the several district clerks with 
deseriptions of the boundaries of their respective districts. 


History: En. Sec. 14, p. 622, Cod. Stat. en. Sec. 1741, Pol. C. 1895; re-en. Sec. 834, 
1871; re-en. Sec. 14, p. 121, L. 1874; re-en. Rev. C. 1907; re-en. Sec. 302, Ch. 76, L. 
Sec. 1101, 5th Div. Rev. Stat. 1879; re-en. 1913; re-en. Sec. 968, R. C. M. 1921. 

Sec. 1874, 5th Div. Comp. Stat. 1887; re- 


969. Creation of new districts. He shall hear and pass upon all peti- 
tions for the creation of new school districts. 
History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 969, R. C. M. 1921. 


970. Abandonment of school districts. He shall attach to contiguous 
districts territory. not a part of any district and he shall have power to de- 
clare school districts abandoned when no school has been actually held 
within such district for two (2) consecutive years, if in his judgment there 
is no immediate prospect of the need of a school, and he must declare a 
school district abandoned when terms of school aggregating at least twelve 
(12) months have not been actually held in a district during a period of 
three (3) consecutive years. The county superintendent in determining 
the question of abandoning any school district under this act must include 
any period of time that may have elapsed before the approval of this act; 
provided, however, that if any such district has provided transportation for 
all children of school age, living within the district, to another district for 
the purpose of attending school therein for a term of at least six (6) months 
during each of such three (8) years, such transportation to be by means of 
a safe and proper omnibus, or omnibuses, driven or operated by a com- 
petent driver, or drivers, under contract let by the board of trustees of the 
district, and which driver, or drivers, shall be under proper and sufficient 
bonds, such transportation shall be deemed equivalent to the actual holding 
of school in such district for a term of six (6) months in each year, and 
such district shall not be ordered abandoned. The abandoned territory 
shall be attached to a contiguous district or districts. "Whenever a school 
district is ordered abandoned and there is any indebtedness outstanding 
against the district represented either by registered warrants, or bonds, or 
both, and there is not sufficient money in the funds of the district to pay 
the same, all money in the funds of the district shall be set aside and 
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applied in payment of such indebtedness, and there shall be levied annually, 
in the manner provided by law, a tax against all property within the boun- 
daries of such district, as the same existed when such indebtedness was 
incurred, sufficient to pay such indebtedness as it matures, with all interest 
becoming due thereon. 

All funds of an abandoned district, after all the debts of the district 
have been paid, shall be placed in the general fund of the district or dis- 
tricts to which its territory is attached on order of the county superin- 
tendent. If the territory of an abandoned district is divided and a part 
attached to two (2) or more districts, the funds of the abandoned district, 
after all its debts have been paid, shall be apportioned by the county super- 
intendent between the districts to which such territory is attached in pro- 
portion to the assessed value of the property attached to each thereof. 

History: Hn. Sec. 302, Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 
970, R. C. M. 1921; amd. Sec. 1, Ch. 65, L. 1929; amd. Sec. 1, Ch. 84, L. 1931. 

971. Census to be transmitted to bureau of labor and industry and 
superintendent of public instruction. It shall be the duty of the county 
superintendent of schools to transmit within thirty days after he receives 
the school census from the district clerk, the dupheate copy of the census 
furnished by the clerk showing the name, sex, age, and the date of birth of 
each child under twenty-one years of age residing in the county, together 
with the names of the parents or guardians of such children, to the com- 
missioner of the bureau of labor and industry. He shall also transmit to 
the superintendent of public instruction in the year 1927 a duplicate of 
his alphabetical card index of the school census on uniform blanks pro- 
vided by the superintendent of public instruction, and every year there- 
after cards for all new names shall be forwarded for insertion in the state 
file of the superintendent of public instruction, together with a list of 
eliminations of names from previous years. No county superintendent shall 
be paid his salary for the last two months of his official year until he 
presents to the county commissioners receipts from the commissioner of 
the bureau of labor and industry and from the superintendent of public 
instruction for such annual census reports and index of census list. 

History: En. Sec. 1, Ch. 17, L. 1907; Sec. 838, Rev. C. 1907; re-en. Sec. 302, Ch. 76, 
L. 1913; amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 971, R. C. M. 1921; amd. Sec. 3, Ch. 
118, L. 1927. 

971.1. Checking census card index. ‘The superintendent of public in- 
struction shall check for duplications the card indexes as submitted by 
the county superintendents. If duplications between counties are found, 
such duplications shall be reported by the superintendent of public instruc- 
tion to the county superintendents of the counties in which the names are 
listed with instructions to the county superintendents to ascertain the actual 
place of residence of such families and to report findings. Failure of any 
county superintendent to report within fifteen days shall constitute author- 
ity for the superintendent of public instruction to remove the names in 
question from the list of that county. 

History: En. Sec. 4, Ch. 118, L. 1927. 


972. Records. He shall keep a record of his official acts. He shall 
preserve all books, maps, charts, and apparatus sent him as school officer, 
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or belonging to his office. He shall file all reports and statements from 
teachers and school boards, and shall turn them over to his successor in 
office. He shall also provide a seal which shall be the official seal of the 
county superintendent by which his official acts may be authenticated. The 
superintendent of public instruction shall provide the design of the seal. 

History: Hn. Sec. 1734, Pol. C. 1895; re-en. Sec. 827, Rev. C. 1907; re-en. Sec. 302, 
Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 972, R. C. M. 1921. 

973. Annual reports. He shall, on or before the first day of September 
of each year, make and transmit an annual report to the superintendent of 
public instruction, containing such statistics, items, and statements relative 
to the schools of the county as may be required and prescribed by the 
state superintendent. Such reports shall be made upon and conform to the 
blanks furnished by the state superintendent of public instruction for that 
purpose. He shall not be paid his salary for the last two months in his 
official year until he presents to the county commissioners the receipt 
of the superintendent of public instruction for such annual report. 

History: En. Sec. 1740, Pol. C. 1895; re-en. Sec. 833, Rev. C. 1907; re-en. Sec. 302,. 
Ch. 76, L. 1913; amd. Sec. 1, Ch. 81, L. 1917; amd. Sec. 7, Ch. 196, L. 1919; re-en. Sec.. 
973, R. C. M. 1921. 

974. Office days. The county superintendent of schools shall keep 
his office open every day when he is not engaged in the supervision of 
schools except holidays; provided that when he has a deputy or clerk, his 
office shall be kept open every day in month except holidays. 

History: En. Sec. 302, Ch. 76, L. 1913; re-en. Sec. 974, R. C. M. 1921; amd. Sec. 1,. 
Ch. 97, L. 1925. 

975. Clerk and deputy. The county superintendent of counties having 
fifty or more teachers in third-class districts is authorized to appoint one 
clerk, and the county superintendent of counties having fewer than fifty 
teachers in third-class districts may, with the permission of the county 
commissioners, appoint a clerk at a salary to be fixed by the board of 
county commissioners. : 

The county commissioners of counties having not fewer than seventy- 
five public school teachers in districts of the third class shall appoint one: 
deputy, other than the clerk, for every seventy-five teachers in such dis- 
tricts from a list furnished by the county superintendent. Such deputy 
shall hold a Montana certificate not less in value than a professional grade 
certificate, and shall be paid a salary of one hundred twenty-five dollars 
per month and actual traveling expenses. 

History: En. Sec. 302, Ch. 76, L. 1913; amd. Sec. 1, Ch. 110, L. 1917; amd. Sec. 1, 
Ch. 193, L. 1919; re-en. Sec. 975, R. C. M. 1921. 

976. Publication annual financial statements school districts. It shall 
hereafter be the duty of all county superintendents of schools to pub- 
lish annually within thirty days of the close of the school year a state- 
ment of the financial conditions and transactions of all school districts in 
the county; said report shall be published once in some newspaper of gen- 
eral circulation printed and published in the county, and shall contain the 
following information: 

First.—A statement of all moneys received by such school district in 
the county, and from what source derived. 
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Second.—A summary of all the moneys paid out, in each of the school 
districts of the county, showing the total amount expended in each district 
for salaries of teachers, for maintenance of schools, for repairs, new equip- 
ment, buildings, improvements and any other miscellaneous expense. 

History: En. Sec. 1, Ch. 164, L. 1921; re-en. Sec. 976, R. C. M. 1921. 


977. School trustees to furnish information. It shall be the duty of 
all boards of school trustees to furnish to the county superintendent of 
schools of their county at such times and in such form as may be required 
by said county superintendents, the information specified in the preceding 
section with reference to their several school districts. 

History: En. Sec. 2, Ch. 164, L. 1921; re-en. Sec. 977, R. C. M. 1921. 


978. Cost of publication. The cost of the publication herein required 
to be made shall be borne by the county and paid out of the general fund 
thereof. 

History: En. Sec. 3, Ch. 164, L. 1921; re-en. Sec. 978, R. C. M. 1921. 


979. Penalty for non-compliance with act. The failure to comply with 
the requirements of this act on the part of any officer charged with the 
performance of any duty hereunder, shall constitute a misdemeanor and 
be punishable accordingly. 

History: Hn. Sec. 4, Ch. 164, L. 1921; re-en. Sec. 979, R. C. M. 1921. 


980. Expenses. The county commissioners shall furnish the county 
superintendent with a suitable office. They shall also furnish him or her 
with all necessary stationery and postage. 

History: En. Sec. 1742, Pol. C. 1895; amd. Sec. 1742, p. 122, L. 1901; amd. Sec. 
303, Ch. 76, L. 1913; amd. Sec. 2, Ch. 110, L. 1917; re-en. Sec. 980, R. C. M. 1921. — 


981-984. Repealed—Chapter 148, laws of 1931. 


CHAPTER 93 
SCHOOL TRUSTEES 


Section 985. Qualifications of. 
986. Number of. 
987. Elections. 


988. Election in districts of second and third class—nominations. 

989. Conduct of election. 

990. Election in districts of first class—nominations and conduct of 
elections. 

991. Board of trustees to call election. 

992. Same—notice of. 

993. Hours of election. 

994. Judges. 

995. Ballots and method of voting. 

996. Poll and tally-list, certificate of judges, and canvass of votes. 

997. Term of office—vacanecy—oath of trustees. 

998, Vacancy in school board. 

999. Trustees—how removed. 

1000. Vacancy in office of clerk. 

1001. Rearrangement of terms to prevent the election of a majority of the 
trustees. 

1002. Qualifications of electors. 


1003. Challenges—oath of voters. 
1004. Expenses of election. 

1005. Organization. 

1006. Meetings. 
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1007. Quorum. 

1008. Power over property. 

1010. Transportation of pupils. 

1010.1. Dissatisfied persons may appeal. 

(1010.2. Saving clause. 

1011. Night schools. 

1012. Issuance of warrants against anticipated revenues. 
1013. Transfer of apportionment. 

1014. Call special election. 

1015. Duties of trustees. 

1015.1. Validation of acts of school trustees concerning building and equipping 


dormitories. 
1015.2. Leasing of county lands for school purposes—limitation of term. 
1016. Letting contracts and furnishing supplies, trustees not to be interested. 


in—advertising for bids required, when. 
1017. Liability. 
1018. Misdemeanor—penalty. 
AQL9. Limitation on purchase of maps, charts, ete. 


985. Qualifications of. Any person, male or female, who is a qualified. 
voter at any election under this act, shall be eligible to the office of school 
trustee in such district. 

History: En. Sec. 500, Ch. 76, L. 1913; re-en. Sec. 985, R. C. M. 1921. 


References 
Missoula County F. H. School v. Smith, 91 M 419, 425, 8 P 2d 800. 


986. Number of. In districts of the first class, the number of trustees. 
shall be seven, in districts of the second class the number of trustees shall 
be five, and in districts of the third class the number of trustees shall be 
three. 


History: Ap. p. Sec. 1770, Pol. C. 1895; References 
amd. Sec. 1, p. 136, L. 1897; amd. Sec. 1, State ex rel. Wildin v. Hikoff et al., 
Ch. 69, L. 1907; Sec. 850, Rev. C. 1907; 84 M 539. 548. 276 P 954. 
amd. Sec. 1, Ch. 16, L. 1911; amd. Sec. 501, : y 
Ch. 76, L. 1913; re-en. Sec. 986, R. C. M. 
1921. 


987. Elections. An annual election of school trustees shall be held in 
each school district in the state on the first Saturday in April of each year 
at the district schoolhouse, if there be one, and if there be none, at a 
place designated by the board of trustees. In districts of the third class. 
having more than one schoolhouse where school is held, one trustee must 
be elected from persons residing where such outside schools are located. 


History: Ap. p. Sec. 1880, 5th Div. earlier statutes that exact historical com- 
Comp. Stat. 1887; amd. Sec. 1, p. 243, L. parison of specific sections cannot be 
1891; amd. Sec. 1770, Pol. C. 1895; amd. made. 

Sec. 1, p. 186, L. 1897; amd. Sec. 1, p. 57, ener. ¢ 

L. 1899; amd. Sec. 1, Ch. 69, L. 1907; Sec. Unconstitutional in Part 

850, Rev. C. 1907; amd. Sec. 1, Ch. 16, L. The last sentence of this section vio- 
1911; amd. Sec. 502, Ch. 76,.L. 1913: amd. lates section 11, of article IX, of the con- 
Sec. 7, Ch. 81, L. 1917; re-en. Heo. 987, stitution of Montana. Attorney General’s. 


H.C. DT. 182%, Opinions, No. 112, Vol. 15. 
NOTE.-The Ete miee is the history References 
of the law relating to the annual election Cited or applied as section 1770, polit- 


of school trustees. The arrangement of ical code, before amendment, in State ex 
the present act is so different from the rel. Bray v. Long, 21 M 26, 29, 52 P 645. 

988. Election in districts of second and third class—nominations. In 
districts of the second and third class, the names of all candidates for 
membership on the school board must be received and filed by the clerk 
and posted at each polling place at least five days next preceding the elec- 
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tion. Any five qualified electors of the district may file with the clerk the 
nominations of aS many persons as are to be elected to the school board at 
the ensuing election. 

History: En. Sec. 502, Ch. 76, L. 1913; re-en. Sec. 988, R. C. M. 1921. 


References 
State ex rel. Wildin v. EHickoff et al., 84 M 539, 546 et seq., 276 P 954. 


989. Conduct of election. In districts of the second and third classes, 
the election of school trustees shall be held and conducted under the 
supervision of the board of school trustees. The clerk of the school dis- 
trict must, not less than fifteen days before the election required under 
this act, post notices in three public places in said district, and in incor- 
porated cities in each ward, which notices must specify the time and place 
of election, and the hours during which the polls will be open. The trus- 
tees must appoint by an order entered in their records three qualified 
electors of said district, to act as judges at such election, and the clerk 
of the district shall notify them by mail of their appointment. If the 
judges named are not present at the time for opening the polls, the elec- 
tors present may appoint judges, and the judges so appointed shall desig- 
nate one of their number to act as clerk. The voting must be by ballot, 
without reference to the general election laws in regard to nominations, 
form of ballot, or manner of voting, and the polls shall be open for such 
length of time as the board of trustees may order; provided, that such 
polls must be open from two p. m. to six p. m. | 


History: En. Sec. 502, Ch. 76, L. 1913; 48, 9923 P 9034—Mtatec 6x. rel,  Wialdaneeiv. 
re-en. Sec. 989, R. C. M. 1921. Bickof¢ et..al., 84 M 539, 547, 276 P 954; 
Buckhouse v. harte School Dist: No. 28, 


References 85 M 141, 145, 277 P 961. 


Jersey et al. v. Peacock et al., 70 M 46, 


$90. Election in districts of first class—nominations and conduct of 
elections. In districts of the first class, no person shall be voted for or 
elected as trustee unless he has been nominated therefor by a bona fide 
public meeting, held in the district at least ten days before the day of 
election, and at which at least twenty qualified electors were present, and 
a chairman and secretary were elected, and a certificate of such nomina- 
tion, setting forth the place where the meeting was held, giving the names 
of the candidates in full, and if there are different terms to be filled, 
the term for which such candidate was nominated, duly certified by the 
chairman and secretary of such meeting, shall be filed with the district 
clerk at least eight days before the day of the election. The nomination 
and election of any person shall be void, unless he was nominated at a 
meeting as above provided at which at least twenty qualified electors were 
present, and his nomination certified and filed as aforesaid, and the board 
of trustees acting as a canvassing board shall not count any votes cast 
for any person, unless he has been so nominated and a certificate thereof 
filed as herein required. 

History: En. Sec. 502, Ch. 76, L. 1913; re-en. Sec. 990, R. C. M. 1921. 


991. Board of trustees to call election. The board of trustees shall, 
at least thirty days before the annual election of school trustees, by an 
order entered upon the minutes of their meeting, designate and establish 
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a suitable number of polling places and create an equal number of election 
precinets to correspond, and define the boundaries thereof. 

History: En. Sec. 502, Ch. 76, L. 1913; election precincts for the holding of the 
re-en. Sec. 991, R. C. M. 1921. election above referred to as required by 
Operation and Effect ge ain ae 

In the absence of proof in support of official duty had been regularly per- 
the contention that the trustees of a joint formed. Buckhouse v. Joint School Dist. 
school district had not established poll- No. 98 85 M 141. 145. 277 P 961. 
ing places nor defined the boundaries of ‘ ‘ 

992. Same—notice of. The district clerk shall, at least fifteen days 
before the election in districts of the first class, give notice of the election to 
be held in all such districts, by posting a notice thereof in three public 
places in the district, and in incorporated cities and towns in each ward, 
which notices must specify the time and place of election, the number of 
trustees, and the terms for which they are to be elected, and the hours 
during which the polls will be open. Whenever, in the judgment of the 
board of trustees, the best interest of the district will be served by the 
publication of such notices of election in some newspaper in the county, 
they may, by an order entered on the minutes of their meeting, direct 
the district clerk to publish the notice of election required to be given 
in districts of the first class, in some newspaper in the county. 

History: En. Sec. 502, Ch. 76, L. 1913; re-en. Sec. 992, R. C. M. 1921. 


993. Hours of election. In districts of the first class the polls must 
be opened at eight o’clock a. m., and kept open until twelve o’clock m., 
and from one o’clock p. m., until eight o’clock p. m. 

History: sn. Sec. 6, p. 138, L. 1897; re-en. Sec. 855, Rev. C. 1907; amd. Sec. 502, 
Ch. 76, L. 1913; re-en. Sec. 993, R. C. M. 1921. 

994. Judges. The board of district trustees shall, at least ten days 
before the day of the annual election of trustees in any district of the 
first class, appoint three qualified electors of the district for each polling 
place established to act as judges of election, and the district clerk shall 
notify such persons by mail of their appointment. Such judges shall 
designate one of their number to act as clerk of such election. If the 
judges appointed, or any of them, are not present at the time for the 
opening of the polls, the electors present may appoint judges, who must 
be qualified electors, to act in the place of those who are absent. 

History: En. Sec. 502, Ch. 76, L. 1913; re-en. Sec. 994, R. C. M. 1921. 


995. Ballots and method of voting. In districts of the first class, the 
ballot shall show the name or names of the candidates and the length of 
time for which they are to be elected. These ballots shall be as near as 
possible in the following form: 

For School Trustees: 
For three (8) year term. 
Vote for Three: 

John Abner 
William Brown 
Adam Smith 

For one (1) year term. 
George Davis 
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History: En. Sec. 9, p. 139, L. 1897; re-en. Sec. 858, Rev. C. 1907; amd. Sec. 502, 
Ch. 76, L. 1913; re-en. Sec. 995, R. C. M. 1921. 

996. Poll and tally-list, certificate of judges, and canvass of votes. 
At every election held under this act, a poll-list shall be kept by the 
judges and clerk at each polling-place, and immediately after the close 
of the polls the judges shall count the ballots, and if there be more bal- 
lots than votes cast the judges must draw by lot from the ballots, without 
seeing them, sufficient number of ballots to make the ballots remaining 
correspond with the number of votes cast. The clerk shall write down 
in alphabetical order in a poll-book provided for that purpose the name 
of every person voting at the time he deposits his ballot. There shall also . 
be provided a tally-list for each polling-place; after the ballots have been 
counted and made to agree with the poll-list the judges shall proceed to 
count them. The clerk shall enter in the tally-list the name of every person 
voted for as trustee, and the term, and tally opposite his name the number 
of votes cast for him, and at the end thereof set down in a column provided 
for that purpose the whole number of votes he received. The judges and 
clerk shall sign a certificate to said tally-list, setting forth the whole number 
of votes cast for each person or trustee, designating the term, and they shall 
verify the same as being correct, to the best of their knowledge, before an 
officer authorized to administer oaths. No informality in such certificate 
shall vitiate the election, if the number of votes received for each person 
ean reasonably be ascertained from said tally-list. Said books and tally-lists 
shall be returned to the the board of trustees of the district, who shall 
canvass the vote and cause the clerk of the district to issue a certificate of 
election to the person or persons elected, designating their term, a copy 
of which must be forwarded to the county superintendent of schools. School 
trustees are hereby authorized to administer oaths to judges of election. 


History: Ap. p. Sec. 1780, Pol. C. 1895; References 
amd. Sec. 11, p. 142, L. 1897; amd. Sec. State ex rel. Wildin v. Hickoff et al., 
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997. Term of office—vacancy—oath of trustees. Trustees elected shall 
take office immediately after qualifying, and shall hold office for the term 
of three years except as elsewhere expressly provided herein, and until 
their successors are elected or appointed and qualified. 

The clerk: of the district shall, at the time of issuing certificate of elec- 
tion to a person elected as trustee, deliver to such person a blank oath of 
office. Every trustee shall file his oath of office with the county superin- 
tendent of schools within fifteen days of the receipt of the certificate of 
election and blank oath of office from the clerk. Any trustee failing to 
qualify as herein provided shall forfeit all rights to his office, and the 
county superintendent of schools shall appoint to fill the vacancy caused 
thereby. 


History: Ap. p. Sec. 1782, Pol. C. 1895; References 
amd. Sec. 13, p. 143, L. 1897; Secs. 862 and Cited or applied as section 1782, polit- 
1019, Rev. C. 1907; amd. Sec. 502, Ch. 76, ical code, before amendment, in State ex 
L. 1913; amd. Sec. 11,.Ch. 196, L. 1919; = +4). Bray v. Long, 21.M 26, 29, 52 P 645; 
re-en. Sec. 997, R. C. M. 1921. Jersey et al. v. Peacock et al., 70 M 46, 
47, 223 P 903; State ex rel. Kuhl v. Kai- 
ser et al., 95 M 550, 553, 27 P 2d 1113. 
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998. Vacancy in school board. A vacancy in the office shall be filled 
by appointment by the county superintendent of schools; provided, that 
in districts of the first and second class, such appointment shall be sub- 
ject to confirmation by a majority of the remaining members of said board, 
if those remaining constitute a majority of the total number of the board. 
The trustee so appointed shall hold office until the next annual election, 
at which election there shall be elected a school trustee for the unexpired 
term. When any vacancy occurs in the office of trustee of any school 
district by death, resignation, failure to elect at the proper time, removal 
from the district, or other cause, the fact of such vacancy shall be imme- 
diately certified to the county superintendent by the clerk of the school 
district, and the county superintendent shall immediately appoint in writing, 
some competent person, who shall qualify and serve until the next annual 
school eleetion.. The county superintendent shall at the time notify the clerk 
of the school district of every such appointment; provided, that absence 
from the school district for sixty consecutive days, or failure to attend three 
consecutive meetings of the board of trustees without good excuse, shall 
constitute a vacancy in the office of trustee. 


History: Ap. p. Sec. 1782, Pol. C. 1895; 
amd. Sec. 13, p. 143, L. 1897; Secs. 862 and 
1019, Rev. C. 1907; amd. Sec. 502, Ch. 76, 
L. 1913; amd. Sec. 11, Ch. 196, L. 1919; 
re-en. Sec. 998, R. C. M. 1921. 


Terms of Appointees 


Under this section, a school trustee ap- 
pointed to fill a vacaney shall hold office 
only until the next annual school election 
at which a trustee shall be elected for 
the unexpired term. Two of three trus- 
tees of a district for the third class 
elected for three-year terms expiring in 
1934 and 1935, resigned. The board of 
trustees declined to call an election in the 
spring of 1933 to choose successors to the 


999. 


appointees, on the theory that they held 
over for the respective terms; however, 
by the use ‘of stickers, successors were 
elected at such election. Held, that the 
district court properly granted a writ of 
mandate compelling the board of trustees 
to issue certificates of election to the 
persons elected to succeed the appointees. 
State ex rel. Kuhl v. Kaiser et al., 95 M 
550, 553, 555, 27 P 2d 1113. 

Id. Held, further, that section 1001, R. 
C. M., apparently in conflict with this sec- 
tion, was intended to adjust the terms of 
school trustees so that the terms of a 
majority thereof should not expire at the 
same time, after which it has no further 
application to such district. 


Trustees—how removed. Any school trustee may be removed 


from office by a court of competent jurisdiction by law for removal of 
elective civil officers; provided, however, that upon charges being pre- 
ferred and good cause shown, the board of county commissioners may 
suspend a trustee until such time as such charges can be heard in the . 
court having jurisdiction thereof. 

History: En. Sec. 1982, Pol. C. 1895; re-en. Sec. 1021, Rev. C. 1907; re-en. Sec. 502, 
Ch. 76, L. 1913; re-en. Sec. 999, R. C. M. 1921. 

1000. Vacancy in office of clerk. Should the office of the clerk of 
the school district become vacant, the board of school trustees shall im- 
mediately fill such vacancy by appointment, and the chairman of the 
board of school trustees shall immediately notify the county superintendent 
of such appointment. 

History: En. Sec. 1981, Pol. C. 1895; 
re-en. Sec. 1020, Rev. C. 1907; re-en. Sec. 
502, Ch. 76, L. 1913; re-en. Sec. 1000, 
R. C. M. 1921. 

1001. Rearrangement of terms to prevent the election of a majority 


of the trustees. When at any annual school election the terms of a majority 
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References 


O’Brien v. School District No. 1, 68 M 
432, 435, 219 P 1113. 
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of the trustees regularly expire in districts of the first class, three trus- 
tees, in districts of the second class, two trustees, in districts of the third 
class, one trustee, shall be elected for three years, and the remaining trustee 
or trustees whose terms expire shall hold over for one or two years as may 
be necessary to prevent the terms of a majority of the board of trustees 
expiring in any one year; provided, that it shall be determined by lot what 


trustees shall hold over, and for what term. 


History: En. Sec. 502, Ch. 76, L. 1913; 
re-en. Sec. 1001, R. C. M. 1921. 


Operation and Effect 


In a school district of the third class 
the members of the board of trustees had 
been holding over for many years for 
failure to hold elections to choose their 
successors. An election was called and 
the board instead of pursuing the method 
of procedure under such circumstances 
prescribed by this section, i.e., selecting 
by lot one of its members to hold over 
for one year and one for two years and 
providing for the election of the third 
for the term of three years, furnished bal- 


1002. Qualifications of electors. 


lots providing for the election of three 
trustees for terms of one, two and three 
years respectively. Held, that since there 
was only one trustee to be elected, the 
ballots furnished were so misleading as 
to render the election void. Jersey et al., 
v. Peacock et al., 70 M 46, 48, 223 P 903. 

Held, further, that this section, appar- 
ently in conflict with section 998, R. OC. 
M., was intended to adjust the terms of 
school trustees so that the terms of a 
majority thereof should not expire at the 
same time, after which it has no further 
application to such district. State ex rel. 
Kuhl v. Kaiser et al., 95 M 550, 5538, 27 
Pa2dsi413; 


Every citizen of the United States 


who has resided in the state of Montana for one year, and thirty days in 
the school district next preceding the election, may vote thereat. Women 
of the age of twenty-one years and upwards, who are citizens of the United 
States, and who have resided in the state of Montana one year, and in the 
school district for thirty days next preceding the day of the election, may 
vote thereat. 


History: En. Sec. 1777, Pol. C. 1895; 
amd. Sec. 8, p. 138, L. 1897; re-en. Sec. 
857, Rev. C. 1907; amd. Sec. 502, Ch. 76, 
L. 1913; re-en. Sec. 1002, R. C. M. 1921. 


References 

State ex rel. Wildin v. Hickoff et al., 
84 M 539, 547, 276 P 954; Buckhouse v. 
Joint School District No. 28, 85 M 141, 
146, 277 P 961. 

1003. Challenges—oath of voters. Any person offering to vote may 
be challenged by any elector of the district, and the judges must thereupon 
administer to the person challenged an oath or affirmation in substance as 
follows: 

‘“‘You do solemnly swear (or affirm), that you are a citizen of the 
United States; that you are twenty-one years of age; and that you have 
resided in the state one year, and in this school district thirty days next 
preceding this election, and that you have not voted this day, so help you 
God.’’ F . 

If he takes this oath or affirmation, his vote must be received; other- 
wise reveuied Any person who shall swear falsely before any such judge 
of election shall be guilty of perjury, and shall be punished accordingly. 


History: Ap. p. Sec. 1779, Pol. C. 1895; 
amd. Sec. 10, p. 141, L. 1897; re-en. Sec. 
859, Rev. C. 1907; amd. Sec. 502, Ch. 76, 
L. 1913; re-en. Sec. 1003, R. C. M. 1921. 


References 

Cited or applied as section 1779, polit- 
ical code, before amendment, in State ex 
rel. Bray v. Long, 21 M 26, 33, 52 P 645; 
State ex rel. Wildin v. Hickoff et al., 84 
M 5389, 547, 276 P 954, 


1004. Expenses of election. All the expenses necessarily incurred in 
the matter we holding elections for school trustees shall be paid: out of the 
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school funds of the district. Judges of election of districts of the first 
and second class shall receive not to’exceed three dollars per day each for 


all services connected with the election. 


History: Ap. p. Sec. 14, p. 145, L. 1897; re-en. Sec. 866, Rev. C. 1907; amd. Sec. 502, 
Ch. 76, L. 1913; re-en. Sec. 1004, R. C. M. 1921. 


1005. Organization. The school trustees shall meet annually the third 
Saturday in April and organize by choosing one of their number chairman, 
and a competent person, not a member of the board, as clerk. The chair- 
man shall preside at all the meetings of the board, and shall perform such 
duties as usually pertain to such officer, and in accordance with the cus- 
tomary rules of order. 


History: Ap. p. Sec. 1793, Pol. C. 1895; 
amd. Sec. 4, p. 59, L. 1899; re-en. Sec. 871, 
Rev. C. 1907; amd. Sec. 504, Ch. 76, L. 


Noble Co. v. School District No. 4, 40 M 
123, 130,.105 P 551; School Dist. No. 2 v. 
Richards et al,, 62 M 141, 148, 205 P 206; 


O’Brien v. School District No. 1, 68 M 
432, 4385, 219 P 1113; State v. McGraw, 
74 M 152, 157, 240 P 812; Lumber Co. v. 
School Dist. No. 56, 84 M 461, 469, 277 
rao: 


1913; re-en. Sec. 1005, R. C. M. 1921. 


References 
Cited or applied as section 871, revised 
codes, before amendment, in Kenyon- 
1006. Meetings. The board shall hold, in districts of the first class, 
at least one and not more than five meetings each month for the trans- 
action of its business; and in all districts at least four meetings each year 
shall be held, to-wit: On the third Saturdays of April, July, October and 
January, at such places and hours as shall be fixed by the board. A special 
meeting of the board may be held upon the eall of the chairman or any 
two members of the board; at least forty-eight hours’ written notice shall 
be given to each member of the board of any special meetings, and no busi- 
ness transacted by the board shall be valid unless transacted at a regular 


or special meeting thereof. 


History: Ap. p. Sec. 1794, Pol. C. 1895; 
amd. Sec. 5, p. 59, L. 1899; re-en. Sec. 872, 
Rev. C. 1907; amd. Sec. 505, Ch. 76, L. 
1913; re-en. Sec. 1006, R. C. M. 1921. 


Operation and Effect 


The notice of dismissal which must be 
given a teacher entitled to the benefits 
of the tenure act, is one based upon action 
. by a majority of the board of trustees 
taken at a meeting thereof; hence, where 
two of the three members of the board 
decided in casual conversations had | at 
their homes to dispense with the services 
of the teacher and notified her to that 


effect in writing, the notice was not the 
legal notice required and was insufficient 
to effect her dismissal. To give validity 
to the business of the board it must be 
transacted at a regular or special meeting 
(this section), and the trustees must then 
act as a board. Day v. School District 
No. 21, 98 M 207, 214, 215, 38 P 2d 595. 


References 

O’Brien v. School District No. 1, 68 M 
432, 434, 219 P 1118;. Lumber Co. vv. 
School Dist. No. 56, 84 M 461, 466, 277 
P 9. 


1007. Quorum. Except when otherwise authorized by law every school 
district is under the control of a board of school trustees, consisting of 
three members, a majority of which constitutes a quorum for the transac- 


tion of business. 


History: En. Sec. 506, Ch. 76, L. 1913; 
re-en. Sec. 1007, R. C. M. 1921. 


References 

Cited or applied as section 1790, polit- 
ical code, in Campana v. Calderhead, 17 
M 548,°551, 44 P 83. 


1008. Power over property. The board of trustees of each school 
district shall have custody of all school property belonging to the dis- 
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trict, and shall have power in the name of the district, or in their own 
names as trustees of the district, to convey by deed all the interest of 
their district in or to any schoolhouse or lot directed to be sold as here- 
inafter provided, and all conveyances of real estate made to the district 
or to the trustees thereof shall be made to the board of trustees of the 
district and to their successors in office; said board, in the name of the 
district, shall have power to transact all business necessary for maintain- 
ing schools and protecting the rights of the district. 

History: Fn. Sec. 1801, Pol. C. 1895; re-en. Sec. 881, Rev. C. 1907; re-en. Sec. 507, 
Ch. 76, L. 1913; re-en. Sec. 1008, R. C. M. 1921. 


1009. Repealed—Chapter 148, laws of 1931. 


1010. Transportation of pupils. That the trustees of any school district 
in the state of Montana, when they shall deem it for the best interest of all 
pupils residing in such district, may close their school and send pupils of 
the district to another district or districts and for such purpose are hereby 
authorized to expend any moneys belonging to their district for the purpose 
of paying for the transportation of pupils from their district to such other 
district or districts, as hereinafter provided, and for the purpose of paying 
their tuition. Whenever the trustees of any school district in the state 
of Montana deem it for the best interest of such district and the pupils re- 
siding therein they are hereby authorized to expend any moneys belonging 
to their district for the purpose of paying for the transportation of pupils 
from their homes to the public school or schools maintained in such district 
including any child, or children, of such district who may attend any school 
other than such public school therein, on the condition that such child, or 
children, attending any other than a public school of such district shall 
pay their proportionate share of the cost of such said transportation so 
that the transportation of such pupil, or pupils, attending any school other 
than a public school shall not be a charge or expense to such district, as 
hereinafter provided ; provided, however, that in the letting of the contract 
for the transportation of more than five (5) pupils on a single transporta- 
tion route, the trustees of school districts shall advertise for bids for 
transportation of such pupils in one issue of the county paper having the 
largest circulation in such district at least fifteen (15) days prior to the. 
letting of contract, and in the event that there is no newspaper published 
in the county, then three (3) notices calling for bids shall be posted in 
three (3) separate and conspicuous places in the district and provided that 
the contract for such transportation shall be let to the lowest responsible 
bidder and suitable bond be furnished by contractor, and provided that the 
trustees of any district shall not, except where there is rail transportation 
or where it is necessary to transport pupils for special instruction from 
school to school, be allowed to expend any of the district’s money for 
transportation of pupils who live nearer than two and one-half miles from 
the limits of an incorporated city in which the child attends school 
or nearer than three (3) miles from the school the child attends, unless 
any child resides on an established consolidated route, provided, how- 
ever, that this limitation as to mileage shall not apply to districts of 
the first or second class. When they deem it for the best interest 


666 


Ch. 93 SCHOOL TRUSTEES 


1010 
of such district and the pupils residing therein, that any of such pupils 
should be sent to a school in their own or some other district, they 
must expend any moneys belonging to their district for the purpose 
of either paying for the transportation of such pupils from their homes to 
the public school or schools of such district or for their board, rent or 
tuition while actually attending such school, provided that if there are five 
(5) pupils or less, then the following schedule shall apply: The following 
schedule shall also apply in all cases of transportation of five (5) or less 
children : 


Three (3) to four (4) miles one (1) child thirty-five cents (85¢c) per 
day, each child additional ten cents (10c) per day. 

Four (4) to five (5) miles one (1) child forty-five cents (45¢) per day, 
each child additional twelve and one-half cents (1244¢) per day. 

Five (5) to six (6) miles one (1) child fifty-five cents (55c) per day, 
each additional child fifteen cents (15c) per day. 

Six (6) to seven (7) miles one (1) child sixty-five cents (65¢) per day, 
each additional child seventeen and one-half cents (1714¢) per day. 

Seven (7) to eight (8) miles one (1) child seventy-five cents (75c) per 
day, each additional child twenty cents (20c) per day. 

Hight (8) miles or over one (1) child seventy-five cents (75c) per day 
and each additional child twenty-five cents (25c) per day. 


The board of trustees with the approval of the county superintendent 
may alter this schedule if they deem it for the best terest of the children 
and taxpayers of the district. If, in the Judgment of the county superin- 
tendent and trustees of said district, there is any evidence of fraud in 
securing an allowance for board, transportation, house rent or tuition of 
an applicant having purposely changed his residence or otherwise having 
contrived to secure assistance, no district funds shall be allowed for any 
of the purposes above enumerated. 


When a district is relieved of the necessity of supporting any school 
by the fact that all or a part of the children residing in the district are 
being provided with schooling in another district, it shall be the duty of the 
trustees in the district holding no school to assist in the support of the 
school which the children of their district are attending, in proportion to 
the relation the number of children from their district attending school in 
another district. bears to the total number of children enrolled in the school 
in the other district. No district shall be entitled to share in the county 
apportionment if trustees refuse to comply with the above requirement 
when they are thus relieved of the necessity of providing any school. 

History: Ap. p. Sec. 1, Ch. 68, L. 1903; 
re-en. Sec. 877, Rev. C. 1907; amd. Sec. 1, 


Ch. 40, L. 1911; amd. Sec. 507, Ch. 76, L. 
1913; re-en. Sec. 1010, R. C. M. 1921; 


to rescind their action in closing two of 
the three schools in the district taken on 
the ground of the unfavorable financial 
condition of the district and on account 


amd. Sec. 1, Ch. 70, L. 1923; amd. Sec. Il, 
Ch. .76, L.. 1925; amd..Sec. 1,. Ch.) 77, L. 
1927; amd. Sec. 1, Ch. 102, L. 1929. 


Operation and Effect 


Held, that mandamus to compel school 
trustees of a district of the third class 
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of the removal of many families in the 
vicinity of those closed does not lie, the 
matter of maintaining or closing of any 
particular school or schools as well as the 
furnishing of transportation of the chil- 
dren to another school being addressed 
to the discretion of the board which can- 


1010.1-1012 


not be controlled by mandamus. State 
ex rel. Robinson v. Desonia et al., 67 M 
201, 204, 215 P 220. 

While mandamus does not lie to con- 
trol the discretion of a board of school 
trustees in deciding an application for 
transportation of a pupil from home to 
school, made under the provisions of 
this section, where the applicant appeals 
from its decision to the state board of 


1010.1. 
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Dissatisfied person may appeal. 


Ch. 93 


education and it reverses the order ap- 
pealed from and _ directs compliance 
with the petition of the applicant, 
the board of trustees has no longer any 
discretion but must obey the order of the 
reviewing board and may be compelled 
by mandate to perform its then minis- 
terial duty in the premises. State ex rel. 
Stephens v. Keaster et al., 82 M 126, 129 
et seq., 266 P 387. 


If any person shall be dis- 


satisfied with any finding or determination of either the board of trustees 
or county superintendent of schools under the provisions of this chapter 
relating to transportation, rent, tuition or board, such person may appeal 
from such finding or determination by written petition to the state super- 


—tendent of public instruction. 


History: En. Sec. 2, Ch. 77, L. 1927; 
amd. Sec. 2, Ch. 102, L. 1929. 


Constitutionality 


Held, prior to-amendment by Ch. 102, 
laws of 1929, that this section authorizing 
an appeal from a decision of a board of 
school trustees on an application for 
transportation of pupils from _ their 
homes to a school, ete., to the state board 
of education, is not open to the objection 
that under section 11, article XI, of the 
constitution, the legislature in preserib- 
ing the powers and duties of such board 
is limited to prescribing powers and. du- 


the state educational institutions and 
therefore was without authority to clothe 
it with jurisdiction to pass on appeals 
relating to matters connected with the 
common schools. State ex rel. Stephens 
v. Keaster et al., 82 M 126, 129 et seq., 
266 P. 387. 

Id. Held, under this case, that this 
section, granting the right of appeal to 
one dissatisfied with an order of a board 
of school trustees with relation to trans- 
portation of pupils from their homes to a 
school, to the state board of education, is 
not ineffective for failure to prescribe 
procedural rules for taking the appeal. 


ties to be exercised in connection with 


1010.2. Saving clause. Nothing in this act shall be construed as re- 


pealing, abrogating or modifying section 1044 of the Revised Codes of 
Montana. 


History: En. Sec. 2, Ch. 76, L. 1925; amd. Sec. 3, Ch. 77, L. 1927; amd. Sec. 3, 
Ch. 102, L. 1929. 
1011. Night schools. The trustees shall have power to organize and 


maintain outside of the regular school hours special sessions of the public 
schools, whenever, in their Judgment, such sessions are necessary. They 
shall determine what subjects shall be taught, and shall make all neces- 
sary rules and regulations for such sessions, including the terms of admis- 
sion of pupils. Such schools shall be free to all eligible pupils of the 
district, and the expense of maintenance shall be paid out of the general 
school funds of the district. 
History: En. Sec. 507, Ch. 76, L. 1913; re-en. Sec. 1011, R. C. M. 1921. 


1012. Issuance of warrants against anticipated revenues. The board 
of trustees of any school district, shall have authority to issue warrants in 
anticipation of the collection of school moneys for which levies have been 
made, but which have not been collected, for the payment of current ex- 
penses of the schools of said district ; 

Provided, however, that the total of all such warrants issued during 
any fiscal year shall not exceed an amount aggregating the following: The 
cash on hand at the beginning of such fiscal year, ninety (90) per cent of 
the amount of all taxes levied by such school district for the purpose of 
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1013-1015 
providing revenues for current expenses for such fiscal year, plus all 
revenues actually received from all other sources for use during such 
fiscal year, and all warrants heretofore issued within the limits herein pre- 
scribed are hereby declared to be the valid and subsisting obligations of 
the school districts issuing the same; 

Provided further, that until receipt of such revenues other than reve- 
nues from tax levies, the issuance of warrants shall be based upon the 
amounts of such revenues received during the previous fiscal year. 


History: New section inserted by code 
commissioner 1921; amd. Sec. 1, Ch. 162, 
L. 1933. 


Operation and Effect 


collected taxes to the extent of the sum 
levied, the legislative assembly did not 
extend the privilege of going on the pay- 
as-you-go plan to school districts, as it 
did to cities and towns (sections 5078, 
5079, R. C. M.). Farbo v. School Dist. 
No. 1 of Toole Co., 95 M 531, 534 et seq., 
28 P 2d 455. 


Though under section 964 and this sec- 
tion, school trustees may issue warrants 
in anticipation of school moneys from un- 


1013. Transfer of apportionment. Before children may attend the 
elementary schools in any district other than the one in which they reside, 
they must first secure the written consent of the board of trustees of the 
district in which they are to attend the school and also the written consent 
of the county superintendent of schools of the county in which said children 
reside, and the county treasurer shall then transfer to the district receiving 
such pupils all moneys due by apportionment to them. 


History: En. Sec. 507, Ch. 76, L. 1913; amd. Sec. 12, Ch. 196, L. 1919; re-en. Sec. 
1013, R. C. M. 1921; amd. Sec. 1, Ch. 109, L. 1929. 


1014. Call special election. The board of trustees shall have power to - 
eall a special election for the purpose of bonding the district for the erec- 
tion and furnishing buildings and purchase of school sites, and for permis- 
sion to sell school property; provided, that in districts of the first and 
second classes boards of trustees shall have power to change or select 
school sites. 


History: En. Sec. 507, Ch. 76, L. 1913; 
re-en. Sec. 1014, R. C. M. 1921. 


Repealed in Part 


Held, under this case, that this section, 
authorizing trustees of first and second 
class school districts to change or select 
school sites without the sanction of the 
electors of the district, was impliedly re- 
pealed by chapter 122, laws of 1923, 
amendatory of section 1015, by providing 


1015. Duties of trustees. 


neuval., 


generally, irrespective of the class of the 
district, that school boards shall not build 
or remove schoolhouses, nor purchase, sell 
or locate school sites unless directed so to 
do by a majority of the electors of the 
district. Nichols v. School District No. 3 
87 M 181, 184 et seq., 287 P 624. 


References 


State ex rel. Fisher v. School Dist. No. 
1, 97 M 358, 370, 34 P 2d 522. 


Every school board unless otherwise specially 


provided by law shall have power and it shall be its duty: 

1. To prescribe. and enforce rules not inconsistent with law, or those 
prescribed by the superintendent of public instruction for their own gov- 
ernment of schools under their supervision. 

2. To employ or discharge teachers, mechanics, or laborers, a to fix 


and order paid their wages; provided, that no teacher shall be employed 
except under resolution agreed to by a majority of the board of trustees 
at a special or regular meeting; nor unless such teacher be the holder of 
a legal teacher’s certificate in full force and effect. All contracts of em- 
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ployment of teachers, authorized by proper resolution of a board of trustees, 
shall be in writing and executed in duplicate by the chairman and clerk 
of the board, for the district and by the teacher. 

3. To determine the rate of tuition of non-resident pupils. 

4. To fix the compensation of the clerk. 

5. To enforce the rules and regulations of the superintendent of public 
instruction for the government of schools, pupils, and teachers and to en- 
force the course of study. 

6. To provide for school furniture and for ears thtant needed in the 
schoolhouse or for the use of the school board. 


7. To repair and insure schoolhouses and to rent, lease and let to such 
persons or entities as the board may deem proper, the grade school halls, 
gymnasium and buildings and part thereof for such time and rental as the 
board may designate. All rentals shall be paid to the county treasurer for 
the credit of the school district. 


8. To purchase, acquire, sell and dispose of plots or parcels of land 
to be used as sites for schoolhouses, school dormitories and other school 
buildings, and for other purposes in connection with the schools in the — 
district ; to build, purchase or otherwise acquire schoolhouses, school dormi- 
tories and other buildings necessary in the operation of schools of the 
district, and to sell and dispose of the same; provided, that they shall not 
build or remove schoolhouses or dormitories, nor purchase, sell or locate 
school sites unless directed so to do by a majority of the electors of the 
district voting at an election held in the district for that purpose, and such 
election shall be conducted and votes canvassed in the same manner as at 
the annual election of school officers, and notice thereof shall be given by 
the clerk by posting three notices in three public places in the district at 
least ten days prior to such election, which notices shall specify the time, 
place, and purpose of such election. 


9. ‘To hold in trust for their district all real or personal property for 
the benefit of the school thereof. 


10. To suspend or expel pupils from school who refuse to obey the 
rules thereof, and to exclude from school, children under six years of age 
where the interest of the school requires such exclusion. 


11. To provide clothing and medical aid for indigent children when 
it shall be made to appear that such aid is needed; and when deemed ad- 
visable to employ a physician or registered nurse to make inspections into 
the sanitary conditions of the school and the general health conditions of 
each pupil, and to make a full, detailed report to the board of trustees. 
The clerk of the district shall furnish immediately to each parent or guar- 
dian a copy of such portion of the above-mentioned report as pertains to 
his child or ward. 

12. To require pupils to be furnished with suitable books as a condi- 
tion of membership in school. 

13. To exclude from school and school libraries all books, tracts, papers 
and other publications of immoral and pernicious nature. 

14. To require teachers to conform to the law. 
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15. To make an annual report, as required by law, to the county super- 
intendent on or before the first day of August in each year, in the manner 
and form and on the blanks prescribed and furnished by the. superintendent 


of public instruction. 


16. To make a report directly to the superintendent of DEphe Aes 
tion whenever instructed by him to do so. 


17. To determine what branches, if any, in addition to those required 
by law, shall be taught in any school in the district, subject to the approval 
of the county superintendent, in districts of the third class. 


18. To visit every school in their district at least once in each term, 
and to examine carefully into its management, conditions, and needs. This 
clause applies to each of the trustees. 


19. To provide separate privies or outhouses for the use of the sexes 
at all schoolhouses, where the same do not exist, and to see that the same 
are kept in good repair, and in a clean condition. Such privies or outhouses 
must be located and built in such manner as to secure privacy. In all cases 
where there is no fence dividing the play yards of the sexes, the privies or 
outhouses herein named shall be separate and distinct buildings, and 
situated at least twenty feet apart, and to require that all teachers and 
janitors use due care in keeping all toilets in good repair and in clean 
condition and free from obscenity; provided, that any trustee or. trustees, 
teacher, janitor, or janitors, Paliee to comply with the provision of this 
act, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined in a sum not exceeding one hundred dollars, or imprisoned 
in the county jail not exceeding ninety days, or both such rie and imprison- 
ment in the discretion of the court. 


20. To allow pupils residing in other districts to attend school in the 
district of which they have charge, if in their judgment there is sufficient 
room. 


21. To procure, by purchase or donation, and to cause to be displayed 
daily in suitable weather, an American flag, with accompanying necessary 
fixtures, for each and every schoolhouse in their respective districts. Said 
flags shall be of dimensions not less than four by six feet, and shall be 
made from durable material. The school trustees are hereby authorized 
and empowered to use such portion of the school funds as remain in their 
hands, and which is not otherwise appropriated, for the purchase and erec- 
tion of fixtures. 

22. To close school at their discretion during the annual session of 
the state teachers’ association, and to allow teachers to attend the same 
without loss of salary. 


History: Earlier acts governing the enacted as Sec. 508, Ch. 76, L. 1913; Subds. 


duties of trustees were the following: 
. Sec. 27, p. 625, Cod. Stat. 1871; re-en. Sec. 
26, p. 126, L. 1874; re-en. Sec. 1113, 5th 
Div. Rev. Stat. 1879; amd. Sec. 6, p. 55, 
L. 1883; amd. Sec. 1885, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1797, Pol. C. 1895; 
amd. Sec. 5, p. 130, L. 1897; re-en. Sec. 
875, Rev. C. 1907. The above section was 
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1-10 were amended by Sec. 1, Ch. 61, L. 
1917; Subd. 11 amd. by Sec. 1, Ch. 61, L. 
1917, and Sec. 13, Ch. 196, L. 1919; Subds. 
12-13-14 re-en. Sec. 1, Ch. 61, L. 1917; 
Subd. 15 was amd. by Sec. 1, Ch. 61, L. 
1917, and by Sec. 2, Ch. 81, L. 1917; 
Subds. 16-17-18 re-en. Sec. 1, Ch. 61, L. 
1917; Subds. 19-20-21-22 re-en. Sec. 1, Ch. 
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61, L. 1917; re-en. Sec. 1015, R. C. M. 1921; 
amd. Sec. 1, Ch. 122, L. 1923; amd. Sec. 1, 
Ch. 122, L. 1931. 


Subd. 1, Rules 


Where the legislature has failed to make 
provision for a uniform series of text- 
books throughout the state, or to devolve 
the duty of doing so upon some officer 
or board, the trustees of a school district, 
under the general powers vested in them, 
and particularly the power of the board 
‘“to preseribe and enforce rules not in- 
consistent with law, or those prescribed 
by the superintendent of public instruc- 
tion, for their own government of schools 
under their supervision,’’ could prescribe 
what books should be used, in the schools 
of the district. Campana v. Calderhead, 
17 M 548, 552, 44 P 83. 


Subd. 2, Teachers and Employees—Con- 
tracts 


A school board had no power to allow 
compensation to a teacher for the full 
period of twelve months, during two and 
a half months of which time no school 
work was required and she was left free 
to engage in other pursuits; a donation 
of public funds under the pretext of com- 
pensation being unlawful. Finley  v. 
School District No. 1, 51 M 411, 414, 153 
PLOT: 

Where a teacher had taught school in 
the same district for three consecutive 
years (1929-1931) under an informal con- 
tract, although the statute provides that 
such contracts shall be in writing, the 
board of trustees, by accepting the bene- 
fits of the teacher’s services and in is- 
suing warrants to her in payment thereof, 
will be held to have ratified the contract; 
ratification thereof was equivalent to full 
compliance with the necessary formali- 
ties, and the contract thereupon must be 
considered as valid from its inception. 
Day v. School District No. 21, 98 M 207, 
211,38 P 2d 595. 


Subd. 8, School Houses 


In considering a provision similar to 
subdivision 8 of the above section, found 
in the compiled statutes of 1887 (comp. 
stat. 1887, div. 5, sec. 1885), the court 
was of the opinion that the term ‘‘school- 
house,’’ as used therein, does not mean 
simply the house, but refers to the school 
plant, including the general equipment, 
pupils and teachers, so that the board 
has no authority to remove the school 
properties and equipment to another dis- 
trict without being directed to do so by 
a vote of the people. State ex rel. Jay 
v. Marshall, 13 M 186, 139, 32 P 648. 

Mandamus is the proper remedy to re- 
quire the trustees of a school district to 
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determine the location of a site for a 
schoolhouse, where they arbitrarily re- 
move a school to a site selected by them- 
selves, without consulting ‘the electors; 
a resident and taxpayer of the school 
district is a party beneficially interested, 
and entitled in such case to make the 
application. State ex rel. Bean v. Lyons, 
37 M 354, 365, 96 P 922. 

Id. The provision of section 1719 of the 
political code of 1895, in regard to the 
removal of schoolhouse and the purchase 
or sale of school lots when directed by 
vote of the district, is not only a grant 
of power to school boards, but also a 
limitation upon their power, both as to 
its extent and as to the mode of its exer- 
icse, so that they cannot do any of the 
acts referred to without first obtaining 
the consent of the electors. 

Under subdivision 8 of this section, the 
selection and purchase of a site for a 
school building in districts of the first 
and second classes is not entrusted to the 
electors of the -districts but lodged in the 
trusteees under direction of the electors. 
Nichols v. School District No. 3 et al., 
87 M 181, 184, 287 P 624. 


Subd. 17, What Shall be Taught 


Held, in a taxpayers suit to enjoin a 
school district from selling a bond issue 
voted for the construction of an outdoor 
high school gymnasium and athletic field, 
that having provided for athletic training 
under authority given it by subd. 17, a 
place for giving proper instruction therein 
whether within or outside of a building, 
becomes a necessary part of the school 
plant. McNair v. School District No. 1, 
87 M 423, 432, 288 P 188. 


Subd. 20, Nonresident Pupils 


In the exercise of the power conferred 
upon school trustees by this section, to 
admit nonresident pupils and to fix the 
amount of tuition to be charged them, 
the board acts in a quasi-judicial capacity, 
and with the proper exercise of its dis- 
cretion and judgment in that regard the 
courts will not interfere. Peterson v. 
School Board et al. 73 M 442, 445, 236 
P 670. 


References 

State ex rel. Hessler v. District Court, 
64 M 296, 300, 209 P 1052; O’Brien v. 
School District No. 1, 68 M 4382, 434, 219 
P 1118; Kelsey v. School District No. 25, 
84 M 453, 457, 276 P 26; Lumber Co. v. 
School Dist. No. 56, 84 M 461, 467, 277 
P 9; Missoula Co. F. H. School v. Smith, 
91 M 419, 425, 8 P 2d 800; State ex rel. 


‘Fisher v. School Dist. No. 1, 97 M 358, 


370, 34 P 2d 522. 


Validation of acts of school trustees concerning building and 
The official acts of every board of school trustees 


672 


Ch. 93 SCHOOL TRUSTEES 1015.2-1017 
acting as such within the state of Montana, in purchasing or building dormi- 
tories and furnishing and equipping the same prior to the passage and 
approval of this act, which are for the benefit of their respective school 
districts and are used by the pupils and teachers thereof and are necessary 
for such purpose, are hereby legalized and confirmed, and made effectual 
and valid. 
History: En. Sec. 1, Ch. 123, L. 1923. 


1015.2. Leasing of county lands for school purposes—limitation of term. 
‘Whenever any county of the state of Montana shall have acquired title to 
any real or personal property in any manner now provided by law and 
such property is suitable or useful for domitory or gymnasium or school 
purposes to any public school located within the same city, town or school 
district where said property is situated, the board of county commissioners 
of said county may, upon request of the board of trustees of any such 
school district, lease said property to such school district for school dormi- 
tory or gymnasium purposes for such rental as the said board of county 
commissioners may deem adequate and for such term of years, not exceed- 
ing four years, as the board may see fit. 

History: En. Sec. 1, Ch. 151, L. 1925. 


1016. Letting contracts and furnishing supplies, trustees not to be 
interested in—advertising for bids required, when. It shall be unlawful 
for any school trustee to have any pecuniary interest, either directly or 
indirectly, in the erection of any schoolhouses, or for warming, ventilating, 
furnishing, or repairing the same, or be in any manner connected with the 
furnishing of supplies for the maintenance of the schools, or to receive or 
to accept any compensation or reward for services rendered as trustees, 
except as hereinbefore provided. No board of trustees shall let any con- 
tract for building, furnishing, repairing, or other work, for the benefit of 
the district, where the amount involved is two hundred and fifty dollars, 
or more, without first advertising in a newspaper published in the county 
for at least two weeks, calling for bids to perform such work, and the board 
shall award the contract to the lowest responsible bidder; provided, how- 
ever, that the board of school trustees shall have the right to reject any 
and all bids. 


History: Ap. p. Sec. 1802, Pol. C. 1895; 
re-en. Sec. 882, Rev. C. 1907; amd. Sec. 1, 
‘Ch. 32, L. 1909; amd. Sec. 509, Ch. 76, L. 
1913; re-en. Sec. 1016, R. C. M. 1921. 


Operation and Effect 


A taxpayer may maintain an action in 
behalf of a school district against its 
board of trustees to procure the cancella- 
tion of a contract for supplies alleged to 
have been fraudulently let by it. School 
Dist. No. 2 v. Richards et al., 62 M 141, 
205 P 206. 

In the absence of a statute (prior to en- 
actment of chapter 148, laws of 1931), 


making it incumbent upon a board of 
county high school turstees to let a con- 
tract for the erection of a high school 
building only on competitive bids, it was 
not required to do so, this section relating 
to the duties of boards of trustees of 
school districts in that behalf not applying 
to trustees of county high schools. Mis- 
soula Co. F. H. School v. Smith, 91 M 
419, 422, 8 P 2d 800. 


References 


Lumber Co. v. School Dist. No. 56, 84 
M 461, 466, 277 P 9. 


1017. Liability. Any board of trustees shall be liable, as trustees, in 
the name of the district, for any judgment against the district for any 
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salary due any teacher on contract, and for all debts legally contracted 
under the provisions of this title, and they shall pay such judgments or 
liabilities out of the school moneys to the credit of such district. 


History: En. Sec. 1803, Pol. C. 1895; 
re-en. Sec. 883, Rev. C. 1907; re-en. Sec. 
510, Ch. 76, L. 1913; re-en. Sec. 1017, 
R. C. M. 1921. 


Impliedly Repealed 
This section, providing that judgments 
against a school district for salary due a 


teacher on a contract shall be paid by the . 


board of trustees out of moneys to the 
eredit of the district, held impliedly re- 
pealed by the school district budget act, 


Operation and Effect 


Section 1803 of the political code of 
1895, corresponding to the above, does not 
authorize the entry of a judgment against 
a school district for the unpaid salary of 
a school teacher, where the district admits 
the claim, and the only reason that it 
does not pay it is that it has no funds 
applicable to the purpose, since until it 
has funds on hand with which to pay, 
failure or refusal to pay is not a violation 


of duty. Jay v. School District No. 1, 


chapter 146, 1 f 1931. Stat L 
i hated DHL vr oan oan 24 M 219, 229, G1 P 250. 


MecHose v. District Court, 95 M 230, 233 
et seq., 26 P 2d 345. 


1018. Misdemeanor—penalty. When any school officer is suspended 
by election or otherwise, he shall immediately deliver to his successor in 
office all books, papers, and moneys pertaining to his office, and such 
officer who shall refuse to do so, or who shall wilfully mutilate or destroy 
any such books or papers, or any part thereof, or who shall misapply 
any moneys intrusted to him by virtue of his office, shall be guilty of a 
misdemeanor, and shall be punished by a fine in the discretion of the court, 
not exceeding one hundred dollars. 


History: En. Sec. 1805, Pol. C. 1895; re-en. Sec. 885, Rev. C. 1907; re-en. Sec. 511, 
Ch. 76, L. 1913; re-en. Sec. 1018, R. C. M. 1921. 


1019. Limitation on purchase maps, charts, etc. The board of school 
trustees in any district of the third class shall not issue any warrant for 
maps, charts, or other apparatus, unless same is authorized and the war- 
rant countersigned by the county superintendent. 


History: En. Sec. 513, Ch. 76, L. 1913; 
amd. Sec. 1, Ch. 63, L. 1921; re-en. Sec, 
1019, R. C. M. 1921. 


References 
State ex rel. Hessler v. District Court, 
64 M 296, 301, 209 P 1052. 


CHAPTER 94 
BUDGET SYSTEM 


Section 1019.1. Application of budget system to school districts—definitions. 


1019.2. Board of school budget supervisors — county superintendent to be 
clerk—office. 

1019.3. Budget form. 

1019.4. Preparation of estimates of revenues. 

1019.5. Notice of meeting to prepare and adopt preliminary budget. 

1019.6. Preparation and adoption of preliminary budget. 

1019.7. Extra levy—submission to electors. 

1019.8. Notice of filing of preliminary budget—inspection—fixing and 
adopting final budget. 

1019.9. Estimate of receipts and statistics for apportionment. 

1019.10. County treasurer’s statement of cash on hand and obligations to 
be met. 

1019.11. County clerk’s certificate of taxable value of school districts. 

1019.12. Approval and adoption of final budgets—fixing of levies—taxpayers 
may be heard. 

1019.13. Changes in budget by budget. board—hearings—when changes for- 
bidden. 

1019.14. Final budget—expenditures limited to appropriations—transfers, 

1019.15. Transfer among appropriations—notice to treasurer. 

1019.16. Provision for emergency. 
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1019.17. Lapse of appropriations—provisions for late claims in next ensuing 
budget. 

1019.18. Statement of requirements. 

1019.19. Fixing of tax levy. 

1019.20. Record of budget—transmission to state superintendent, school trus- 
tees and county treasurer. 

1019.21. Treasurer to open accounts for appropriation items—transfers. 

1019.22. Issuance of school warrants in triplicate—disposal of copies. 

1019.23. Account of warrants—insufficient appropriation—notice to clerk of 
exhaustion of appropriation. . 

1019.24. Budget supervisors and tax for joint school districts. 

1019.25. State superintendent to enforce and supervise provisions of act. 

1019.26. Construction of act. 

1019.1. Application budget system for school districts—definitions. 
This act shall apply to all schooi districts. As used herein the term ‘‘board,’’ 
‘‘trustees’’ or ‘‘school trustees’’ shall mean the board of school trustees; 
the term ‘‘district’’? shall mean school district; the term ‘‘clerk’’ shall 
mean clerk of the school district; and the term ‘‘budget board’’ shall 
mean the board of school budget supervisors. 


History: En. Sec. 1, Ch. 146, L. 1931. 95 M 230, 233, 26 P 2d 345; Chicago ete. 
R. R. Co. v. Fallon County, 95 M 568, 


References 572, 28 P 2d 462. 


State ex rel. McHose v. District Court, 


1019.2. Board of school budget supervisors—county superintendent to 
be clerk—office. There shall be in each county in the state a board of 
school budget supervisors which board shall be the board of county com- 
missioners, and such board shall have, exercise and perform the powers 
and duties granted, imposed and prescribed by this act. The county 
superintendent of schools shall be the clerk of such board, and the office 
of said board shall be in the office of the county superintendent of schools. 

History: En. Sec. 2, Ch. 146, L. 1931. 


1019.3. Budget form. The county superintendent of each county shall 
cause a sufficient number of budget forms to be printed for use in such 
county, which shall be in substantially the following form: 


SCHOOL DISTRICT BUDGET AND APPLICATION FOR TAX LEVY. 
TO THE BOARD OF COUNTY COMMISSIONERS OF 
Bers a ae en COUNTY, MONTANA; 


The following budget and application for tax levies is submitted for 
School District. : 


IN Od son wy eae ha? for operation of schools for the school year beginning 
Abi ths jin tS Renews | 
SECTION I—GENERAL FUND EXPENSES. 
1 2. 3. 
n n 
H amt o 
ys 98 8 of & 
i an 
Bo AO E39 Of G5 
Bones oss HOES 
paves 2 OO ¢ Ban 
450 FRA 4HOn 


1. General control; school officers’ salaries, election 

@EXPeNses, CENSUS EXPENSES, CbC. -.......-c..eeecereenns Sia a rohan phil poate La oar tis A oe 
2. maleriesd Of teachers: Abr OTiMcigt ign 6.0) 4 Boo AR eg Pde 
3. Stationery, supplies, miscellaneous instruction, 

RPO IE GEE POL ao cnesestecsactenenssdtee-ecaqatschanannederseesaccenadaecss | Vaabeptedtaccnaccck _ corscnasennvevingh, | trneascbwenaeduene 
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Wages of janitors, engineers, etc. ...-........---------+-- 
Fuel, light, water, janitor supplies, ete. ............ 
Repairs and upkeep charges 
Lub Paty Keven kacccds tee tate ae eee © i ee 
Health \and aid for, indigent, childrens c-.b. dsc feeet-cnaa--decre neo ee et eee 
Transportation, rent and board for children.... 
Insurancee,’ rent jpensiong 4.008 ses ee Be ei tee ee eee 
New, sbuildings,.and alterations oye bacctek pesca Pecan eee ce See 
(Not financed from sale of bonds) 

Nev, edtipment oig2205 So ue 2s oot eee area 
(Not financed from sale of bonds) 

OR, DOOR uc. ioe acetal i ccs un titans tc cae wate Relea teks ae 
Reserve cash to maintain school from July 1 
to December 1 following school year 


eee ee 


eee ee 


ee 


FSS OND oR 


SS ee 
eS 


mee 
eo 


A A RI Od APE | RR Oe PR AO SSR Mel a RRR EES Drs ase a Suse eee Pee eee 


SECTION Il.—PROPOSED EXPENDITURES TO BE FINANCED BY 
SALE OF BONDS: 


a re 3. 

5 oes os 

eU5 35 § ae 

= BDRM ee ape On Pp 

=H 2_, 3S oe POR 

deus | EES 6S ESS 

pBavg 2 Dan re 20,5 = 

oKMH OS ness ay ss 

4H 50n AAA 450n 
1. New bDulldings and /grounds 1.2. .uecce 2A eee Biot de tC as ae ee ee peal eae 
2;) Alterations and additions to old” buildings. cc. te oie eae 
3.9 New equipment wach ans os. tie eel en er aig Seppe UF 9 rend, Aen 
e Phihad ot WM Hag BS ecb tatiaadaccininty Sy cher e.g Hesionealatiy 9 kiran Golion aes i he i ety RRR ARABI! Os © cccektncsantteceae 
Se RSVR IRE SMa GR PUN Tees « EAN RET oe a8 (TRUSTEE) 
Lee ose Tere OMNIA Lm kee et Sige Seale ead hes lng (TRUSTEE) 
ean chet en eh, mae ee an Te ere Paes (TRUSTEE) 
nares dpcasyidandiced tee Cet os atta ehG Les Lege ee ae eee ae an (TRUSTEE) 
Ri Ne ERENT ly MN AR eh PA BUDA 6/7 Lae Sieh hue 8 (TRUSTEE) 


CLERK OF SCHOOL DISTRICT. 


eee eee 6 yee Y 


History: En. Sec. 3, Ch. 146, L. 1931. 


1019.4. Preparation of estimates of revenue. During the month of 
March, in each year, for each school district, the county superintendent of 
schools shall insert in column 1 of each schedule of the budget form the 
actual expenditures for each item for the last completed school year, and 
such county superintendent must, not later than the 10th day of April fol- 
lowing, send or transmit such form to such school district, and such county 
superintendent must make out, on a separate sheet, and send with such 
budget form, an estimate of the revenues which the school district will 
probably receive during the ensuing school year, which estimate shall- be 
in substantially the following form: 


SRLOO Lin DUS Di oN oie o ee eens 
COUNTY SUPERINTENDENT’S ESTIMATE OF REVENUES 
FOR SCHOOL YEAR ELEMENTARY: 


1, - State Appartionment, "General... oe ie eee ee POS SES. tt 4 


2. County Apportionment, six (6) to eight (8) mill levy 
General School Fund 
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Comms stiooPEqualiza trom Bind 208 9% SR ef. eT OPS OU 
AlPotherssources;xcept-PaxTieviess 0) Mame ry posse ih rote? 
Ter (20) mill Special Disthice Levy "Ne. 20. SEO GE ahs SESE Lae) Tub 
ESTIMATED RECEIPTS, GENERAL FUND, FROM ALL 

SOURCES?) (AG? Lines Ptg By Bk oon ges Tus “sere Gi MDE, 
History: En. Sec. 4, Ch. 146, L. 1931. 


Sor ee 


1019.5. Notice of meeting to prepare and adopt preliminary budget. 
The county superintendent of schools must, during the month of May, in 
each year, and before the 31st day of such month, cause a notice to be pub- 
lished one (1) time in the official newspaper of the county, stating that in 
each school district in the county the board of trustees will meet in regular 
session on the second Monday in June, at its usual place of meeting, and 
_ will at such meeting prepare and adopt a preliminary budget for the next 
ensuing school year, and that any taxpayer in the district may appear at 
such meeting and be heard on such preliminary budget. 

History: En. Sec. 5, Ch. 146, L. 1931. 


1019.6. Preparation and adoption of preliminary budget. At the regu- 
lar meeting of the board of trustees of each school district on the second 
Monday in June such board must consider, prepare and adopt a preliminary 
budget for the next ensuing school year. Any taxpayer in the district 
may appear at such meeting and be heard in regard to the preliminary 
budget or any item or amount proposed to be included therein. Such meet- 
ing may be continued from day to day, but not exceeding three (3) days 
in all; provided, that in first and second class districts such meeting may 
be continued over a period of not more than five (5) days. When the 
board has determined the amount necessary to be expended for each item 
contained in such budget form there shall be entered in column 2 of SEC- 
TION I and in column 2 of SECTION II of the budget form the amount 
proposed to be expended during the ensuing fiscal year for each item con- 
tained in such form, and such preliminary budget shall then be signed by a 
majority of the trustees and the clerk of the district, and the clerk of the 
district must deliver or transmit such preliminary budget, when so filled 
in and signed, to the county superintendent of schools on or before the 
first day of July. If the estimated expenditures set forth in either lines 
2 or 4 shall provide for payment of salary or compensation to more than 
one (1) person, there shall be set forth on a separate sheet but attached 
to and made a part of such preliminary budget, each position or employ- 
ment with the salary or compensation to be paid to each person filling the 
same. 

History: En. Sec. 6, Ch. 146, L. 1931. 


1019.7. Extra levy—submission to electors. If, after the board of school 
trustees of any district has adopted the preliminary budget for such district 
for the ensuing school'year, it appears to such board that the amount which 
will be received from a district ten (10) mill tax levy and from all other 
sources during such ensuing school year, for the general fund of such dis- 
trict, as shown by the county superintendent’s estimate of revenues, will 
not be sufficient to meet and take care of the expenditures proposed to 
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be made during the ensuing school year from such general fund, as con- 
tained in such preliminary budget, the board must determine and make 
an estimate of the amount of such deficiency and the number of mills of 
additional levy required to be made to meet and take care of such de- 
ficiency, and must call an election, in the manner prescribed by law, for 
the purpose of obtaining the approval of the qualified electors of the dis- 
trict to the making of such additional levy, and such election must be held 
before the Ist day of July; provided, however, that if it appears to the 
board of school trustees of any district at any meeting thereof held prior 
to the general school election on the first Saturday in April, that a levy in 
excess of ten (10) mills will be required to maintain the schools in such 
district during the next ensuing school year, such board of trustees may 
determine the number of mills so required in excess of ten (10) mills, and 
may submit the question of such additional levy at the next ensuing general 
school election. 


History: En. Sec. 7, Ch. 146, L. 1931. 


Election Held on Date Other Than that 
Fixed by Statute—Tax Levy Upheld 


Held, in an action to recover school dis- 
trict taxes paid under protest, on the 
ground that the special levy was illegal 
because authorized at an election held on 
July 20 of a given year instead of on a 
day before July 1, as required by chapter 


146, laws of 1931 (this section), providing, 
inter alia, for a budget system for school 
districts, that the provision in this sec- 
tion, requiring the election to be held 
‘“before the Ist day of July’’ is directory 
merely, and that the holding of it at a 
later date did not render the election void. 
(Mr. Chief Justice Callaway dissenting). 
Chicago ete. R. R. Co. v. Fallon County, 
95 M 568, 572, 28 P 2d 462. 


1019.8. Notice of filing of preliminary budget—inspection—fixing and 
adopting final budget. The county superintendent of schools, as clerk of 
the board of school budget supervisors, between the 10th and 20th days of 
July, in each year, must publish a notice one (1) time in the official news- 
paper of the county, stating that the preliminary budgets for all school 
districts in the county for the ensuing school year, as prepared and adopted 
by the boards of trustees of such districts, are on file in the office of such 
county superintendent as clerk of the board of school budget supervisors, 
and that the same are open to inspection of all taxpayers. Said notice shall 
also state that the board of school budget supervisors will meet at the office 
of the county superintendent of schools at 10 o’clock A. M. on the 4th Mon- 
day in July, for the purpose of considering and fixing and adopting the 
final budget, and fixing the amount of expenditures which may be made 
for each purpose, by each school district, which session may be adjourned 
from day to day until the final adoption of all school district budgets, and 
that any taxpayer in a school district may appear at such meeting, and at 
any adjournment thereof, and be heard for or against any part of the budget 
for his district. 


History: En. Sec. 8, Ch. 146, L. 1931. 


1019.9. Estimate of receipts and statistics for apportionment. Imme- 
diately after the 30th day of June, the county superintendent of schools 
must attach to the preliminary budget for each school district an estimate 
of receipts and statistics for apportionment, which shall be in substantially 
the following form: 
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ESTIMATE OF RECEIPTS FOR GENERAL FUND AND 
STATISTICS FOR APPORTIONMENT 


SECTION HI—GENERAL FUND RECEIPTS 

a rm 

8 3 9 

iG 23.P 

pte E283 
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2. County apportionment, from six (6) to eight (8) mill 
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Cemsus. (6 to 21 years)....£22.1....04 ; Average Daily Attendance last year 
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History: En. Sec. 9, Ch. 146, L. 1931. 

1019.10. County treasurer’s statement of cash on hand and obligations 
to be met. After the county superintendent has attached such schedule or 
schedules to the preliminary budget for each school district, and before the 
10th day of July, the county treasurer must prepare statements for each 
school district showing the amount of cash on hand at the close of the last 
school year, obligations to be met during the current school year, and de- 
tails of bonds outstanding, which statements must be attached to the pre- 
liminary budget for such school districts, and which statements shall be 
substantially in the following form: 

INFORMATION TAKEN FROM RECORDS OF 
COUNTY TREASURER’S OFFICE. 
SECTION IV.—CASH ON HAND AND OBLIGATIONS TO BE MET: 
Cash on hand June 30, General Fund (Including Reserve).. $ 
Camano dalled. lex te Book Bands... ete tsk eat a Vos cosdea nto viene 
Cash on hand June 30, Bond Sinking and Interest Funds .. 
Boiinierestabatehloadumnomurrent. Y cpr iecak o cked ts he eid and apet duets 
Bond Principal to be paid or Sinking Fund Requirement 
HIPPOS RISE Awe Csr tate BCG. Gang of 7 MRM ARE Sen, SEO eRe SaRenre RMT AR an Feoe 
6. Amount of Registered unpaid Warrants on hand June 30th  _......00........ 


SECTION V.—DETAILS OF BONDS ISSUED AND OUTSTANDING: 


ee ee es 


SA bine i ch 


Amount 

of Issue 
Amount Out- 
standing 
Date of 
Issue 

Date of 
Maturity 
Rate of 
Interest 
Sinking Fund 
Requirements 
for Principal 
for each Year 


ee mew ew we ee meen ne eee ee eee ete ee Renee mene eee ee 


County Treasurer. 
History: En. Sec. 10, Ch. 146, L. 1931. 
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1019.11. County clerk’s certificate of taxable value of school districts. 
Before the third Monday in July the county clerk shall prepare a certifi- 
eate for each school district, which the county superintendent shall attach 
to the preliminary budget for such district, showing the taxable value of 
the school district, which certificate shall be substantially in the following 
form: 
COUNTY CLERK’S CERTIFICATE. 


I hereby certify that the taxable valuation of School District No. -............ 
for the year 19....., exclusive of assessments made by the State 
Board. of: Hqualizationwiss....4:0.6G. ko ee Te $ pout Same 
Taxable Value of Assessment made by State Board of Equali- 

PALUA OYE DE SUM ON Say Se SMETT a CRIN OU ee MPR MR ER Anna Erm sytney neem WA te 
(If the taxable valuations for the current fiscal year cannot be given, the 
taxable valuations for the fiscal year immediately preceding must be given.) 


TOTAT TAX ABO VALU ATO Nee te geese cree ee ee einen aeigs | 

I hereby. certify that there has been filed with me a certificate of elec- 

é tion Meld "Ori, cer Soe ae eae rte , 19......, at which an additional levy 
OLNG ee ee ee ee mills was authorized. 


COUNTY CLERK. 
History: En. Sec. 11, Ch. 146, L. 1931. 


1019.12. Approval and adoption of final budgets—fixing of levies—tax- 
payers may be heard. On the fourth Monday in July, at the hour of 10 
o’clock A. M., the board of school budget supervisors of each county shall 
meet in the office of the county superintendent of schools. The county 
superintendent, as clerk of said budget board, shall lay before the budget 
board all of the preliminary budgets adopted by the trustees of the several 
school districts of the county, with the county superintendent’s and county 
treasurer’s statements and the county clerk’s certificate attached thereto, 
and said budget board shall proceed to examine and consider such budgets. 
The board may adjourn its meeting from day to day but must approve and 
adopt the final budget for each school district and fix and determine the 
amount to be raised by tax levies for each such school district not later 
than the second Monday in August and before the fixing of tax levies for 
such districts. At such meeting, and at all adjournments thereof, any tax- 
payer in any district may appear before the budget board and be heard 
on the budget for such district and on any item or amount contained 
therein. 

History: En. Sec. 12, Ch. 146, L. 1931. 


1019.13. Changes in budget by budget board—hearings—when changes 
forbidden. At such meeting the budget board shall have the power to make 
any changes or corrections it may deem necessary or proper in any item or 
amount contained in SECTIONS JI, I, or II of any budget, either by elim- 
inating or striking out any item or amount contained therein, or by increas- 
ing or reducing the amount for any item, and when it appears to the 
budget board that the amount proposed to be expended for any item, as 
shown by the preliminary budget, is in excess of the amount actually re- 
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quired to be expended for such item, the board must reduce such amount 
to the amount actually required to be expended therefor; provided, that 
the budget board must, before making any such change or correction in the 
preliminary budget of any district, afford the trustees and clerk of the dis- 
trict an opportunity to be heard thereon, and provided further, that if 
at any such hearing the trustees of any district and the budget board are 
unable to agree on the amount to be expended for any such item, the board 
of trustees by majority vote of all members of the board, may finally fix 
and determine such amount, and the amount so fixed cannot thereafter be 
changed by the budget board. 

If it shall appear to the budget board that the amount which may be 
raised for the general fund of any school district by tax levies within the 
limits prescribed by law and which the board of county commissioners is 
authorized to levy, when added to the amount of the county superintend- 
ent’s estimate of receipts for such district, as set forth in SECTION III of 
the preliminary budget, will not be sufficient to pay the full amount of 
estimated expenditures for all purposes to be paid from the general fund 
of the district, as set forth in SECTION I of said preliminary budget, then 
the budget board must reduce or strike out the amounts proposed to be 
expended for one (1) or more items, as shown in the preliminary budget, 
in such manner and to such extent that the total estimated expenditures, as 
shown in said SECTION I of the preliminary budget, will not exceed the 
total amount of such estimated receipts and proceeds of the lawful tax 
levies which may be made for the general fund of the district; provided, 
that for the purpose of determining for what particular items contained in 
the preliminary budget the amounts to be expended are to be reduced or 
stricken out, the budget board may call in and question the members of 
the board of trustees and the clerk of such district, and in reducing or 
striking out such amounts the budget board shall be guided, as far as possi- 
ble by their wishes; provided, further, that if any contract has been entered 
into between the board of trustees of any school district and any teacher, 
principal or other person, by the terms of which contract such teacher, 
principal or other person has been employed for the school year for which 
the preliminary budget has been prepared, or when any teacher or princi- 
pal, by reason of employment during the last school year, is entitled under 
the provisions of section 1075, to retain his position and salary during the 
school year for which the preliminary budget was prepared, the board of 
school budget supervisors must not make any change in any item for sal- 
aries or wages which will reduce on in any manner affect the salary or 
wages of such teacher, principal or other person. 

History: En. Sec. 13, Ch. 146, L. 1931. 

Ee, 


1019.14. Final budget—expenditures limited to appropriations—trans- 
fers. When the budget board has determined and fixed the amount which 
may be expended for each item in the budget of a school district, it shall 
enter the amount so fixed for each item in column 8, of SECTION I of the. 
budget, and the amount so entered in such column for each item and the. 
total of all amounts so entered in such column shall constitute the final 
budget and the appropriations for each school district for the current school. 
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year, and the board of school trustees and all officers and employees of 
such district shall be limited in the making of expenditures or incurring 
of liabilities to the amount of such detailed appropriations, respectively ; 
provided that transfers may be made from the appropriation of one (1) 
item to the appropriation for any other item, as hereinafter provided; ex- 
penditures made, liabilities incurred or warrants issued in excess of any of 
the final budget detailed appropriations, as originally determined, or as 
revised by transfer, as hereinafter provided, shall not be a liability of the 
district and no money of the district shall ever be used for the purpose 
of paying the same. ~ 

History: En. Sec. 14, Ch. 146, L. 1931. 

Operation and Effect 


Under the school district budget act, 
each item in the district’s budget con- 
stitutes an appropriation for a definite and 
specific purpose, and an appropriation for 
one purpose may not be paid out for an- 


other, except that a part of an appropria- 
tion for one item may be transferred to 
another when it appears that there is an 
excess appropriation for the one and a de- 
ficieney in the other. State ex rel. Me- 
Hose v. District Court, 95 M 230, 233, 26 
P 2d 345, 


1019.15. Transfer among appropriations—notice to treasurer. When- 
ever it appears to the clerk of any school district that the amount appro- 
priated for any item in the final budget is in excess of the amount actually 
required to be expended for such item during the year for which such 
budget was adopted, and that the amount appropriated for any other item 
in such final budget, and payable from the same fund, is less than the 
amount which will be actually required for such item during such school 
year, the clerk of such school district may notify the county treasurer in 
writing to transfer the excess appropriation, or so much thereof as may 
be necessary, from one (1) item to the item for which the appropriation is 
deficient, and the county treasurer must thereupon make a transfer of such 
amount. 

History: En. Sec. 15, Ch. 146, L. 1931. 


1019.16. Provision for emergency. The provisions of this act shall not 
apply in the case of any emergency caused by the destruction or impairment 
of any school property necessary for the maintenance of school, or by the 
entering by a court of competent jurisdiction of a judgment for damages 
against the district, or by enactment of legislation, after the adoption of 
any final budget, requiring expenditures not contemplated therein, but the 
trustees. of any district, when any such emergency arises therein, may pro- 
ceed, in any manner authorized: by law, to levy taxes, raise funds, and make 
expenditures to meet and overcome such emergency. 


History: En. Sec. 16, Ch. 146, L. 1931. 


Operation and Effect 


A judgment secured by a_ teacher 
against a school district in December, 
1932, was not paid, and in August, 1933, 
she instituted mandamus proceedings to 
compel payment. At that time the dis- 


trict, working under the budget system, © 


had funds on hand no longer covered by 
appropriations made under the 1932-33 
budget, to pay the claim. The mandamus 
proceeding was dismissed. Held, on ap- 
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plication for writ of supervisory control, 
that the district court erred in dismissing 
the proceeding, in that the claim of re- 
latrix constituted an emergeney within 
the meaning of this section, excepted from 
the operation of the budget law, and which 
it was the duty of the board of trustees 
to meet by payment even though it: had 
in the meantime attempted to utilize such 
funds in making up the budget for 1933- 
34. State ex rel. McHose v. District Court, 
95 M 230, 233, 26 P 2d 345. 
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1019.17. Lapse of appropriations—provisions for late claims in next 
ensuing budget. All appropriations, other than appropriations for uncom- 
pleted improvements in progress of construction, shall lapse at the end of 
the school year; provided that appropriation accounts shall remain open for 
a period of twenty (20) days thereafter for the payment of claims incurred 
against such appropriations prior to the close of the school year and re- 
maining unpaid. After such period shall have expired all appropriations, 
except as hereinbefore provided regarding uncompleted improvements, shall 
be null and void and any lawful claim presented thereafter against any such 
appropriation shall be provided for in the next ensuing budget. 

History: En. Sec. 17, Ch. 146, L. 1931. 


1019.18. Statement of requirements. After the budget of each district 
has been completed, approved and finally adopted, the budget board shall 
prepare a statement and attach the same to such budget, showing the 
amounts necessary to be raised by tax levies in such district, which state- 
ment shall be substantially in the following form: 


SUMMARY OF REQUIREMENTS. 


SECTION VI—MAINTENANCE OF SCHOOLS. 


1. Requirements for all schools, current school year ...........-...... ) GPS arr att 
(Line 15 SECTION I) 


2. Registered Warrants per Treasurer’s statement —......02..c2200.0 veeeeeeeeeeeeeeeeee 

3. poh siektioednes nang ed) DCist. cote ee bblbaie cas. becee 

4. Cash on hand as per Treasurer’s statement, .....-...2--:cecceceneee | ceeeeeeteseceeeees 

paeceneral Miuridareceiptay ds estamapeds. ici Nae ed ie ahd 
(Line 5 SECTION JIT.) 

6. Ai Ad mipcdalimed tranthex}rib bate Se a rs AA EO ed. 


AMOUNT TO BE RAISED BY SPECIAL LEVY, 

ENT Ee Piclis ts GN) ee. ee at od ped, eh te OF events nn Sh 
(Subtract line 6 from line 3) 

NUMBER OF MILLS TO BE LEVIED FOR 

Pie tal Cry Eas Pye Le UNE) ee eet <P ake are en ake ey’ bons i: 


SECTION VII—BOND SINKING AND INTEREST FUNDS: 


1. Amount to be raised for Sinking and Interest Fund, or 
Principal of Bonds to be paid Current Year ........2..2..02--....-... pies Ay, ME 
2. Amount of Bond Interest to be paid Current Year... eee 
AMOUNT TO BE RAISED BY SPECIAL LEVY BOND 
SINKING AND INTEREST FUND (Add lines 1 and 2).... $.000000.. 
NUMBER OF MILLS TO BE LEVIED FOR BOND 
Siig MES 2 URE fo Cua old tie Cid) bie did eet anahand, ales» i ly a Sa hn li a ce 
History: En. Sec. 18, Ch. 146, L. 1931. 


1019.19. Fixing tax levy. The county superintendent of schools, as 
clerk of the school budget board, shall, when the board of county commis- 
sioners meets on the second Monday in August for the purpose of fixing 
tax levies, lay before such board the budgets for all school districts in the 
county, as finally adopted and approved by the school budget board, and 
the board of county commissioners shall, for each district, fix such number 
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of mills of the tax levy for each fund, within the limits prescribed by law, 
as will produce the amount shown by the final budget to be raised by tax 
levy. 

History: En. Sec. 19, Ch. 146, L. 1931. 


1019.20. Record of budget—transmission to. state superintendent, school 
trustees and county treasurer. After the final budget for each school dis- 
trict has been approved and adopted by the budget board, the county super- 
intendent as clerk of such board shall file such final budget in the office of 
the budget board, and shall make a full and complete copy thereof and trans- 
mit said copy to the state superintendent of public instruction on or before 
the first day of September. And the county superintendent shall, before 
the first day of September, send to the board of school trustees of each 
school district, and deliver to the county treasurer, a copy of so much of the 
final budget for such district, as approved and adopted by such budget 
board, as shows the different items for which appropriations were approved 
by such budget board and the amount of the appropriation approved for 
each such item. | 

History: En. Sec. 20, Ch. 146, L. 1931. 


1019.21. Treasurer to open accounts for appropriation items—transfers. 
When the county treasurer has received from the county superintendent, as 
elerk of the budget board, a copy of so much of the budget for each school 
district as shows the items and appropriations approved by the budget 
board, as provided in section 1019.20, the county treasurer shall open an 
account on his books with each school district for which a final budget 
was adopted, and shall enter in such account each item for which any 
appropriation was made in such final budget and the amount appropriated 
therefor. If the clerk of any school district shall direct the county treas- 
urer to transfer any amount from one (1) item of the final budget to an- 
other item of such budget, as authorized in this act, the county treasurer 
shall make such entries in the account of such school district as will show 
such transfer. 

History: En. Sec. 21, Ch. 146, L. 1931. 


1019.22. Issuance of school warrants in triplicate—disposal of copies. 
The clerk of each school district must issue all warrants drawn against any 
fund of the district in triplicate, and each thereof shall show on its face 
the particular item appropriation as set forth in the final budget, against 
which the warrant is drawn. The original warrant shall be delivered to the 
person entitled thereto; the duplicate, across the face of which shall be 
printed or endorsed **‘Not Negotiable—Copy for County Treasurer,’’ shall 
be mailed to the county treasurer immediately after the original has been 
drawn and signed; and the triplicate, across the face of which shall be 
printed or endorsed ‘‘Not Negotiable—Copy for Clerk of School District,’’ 
shall be retained by the clerk of the school district as a receipt for such 
disbursement. 

History: En. Sec. 22, Ch. 146, L. 1931. 


1019.23. Account of warrants—insufficient appropriation—notice to 
clerk of exhaustion of appropriation. Immediately on receiving the dupli- 
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cate of any warrant issued by any school district the county treasurer 
shall enter in the account for such school district, under the proper item 
of appropriation, the amount of such warrant and the number thereof, so 
that each item of appropriation for such school district will, at all times, 
show the amount of the unexpended appropriation made therefor in the 
final budget. 

Whenever the account of any school district shows that the amount 
appropriated for any item by the final. budget has been exhausted, or that 
the amount for which any warrant has been drawn is greater than the 
unexpended balance appropriated for such item, the treasurer must note 
such fact on the account when entering the amount of such warrant in such 
account, and must not pay the original warrant, or register the same, when 
- presented to him, but he shall endorse across the face thereof the ‘‘ Payment 
and Registration Refused Account Insufficient Appropriation’’ and return 
the same to the person presenting it for payment or registration. 

Whenever it appears to the county treasurer, after entering the amount 
of any warrant in the account of any school district, that the item appro- 
priation against which the warrant is issued is so nearly exhausted that 
the issuance of any additional warrant or warrants against the same will 
exhaust or exceed such appropriation, the treasurer shall immediately notify 
the clerk of the school district of such condition and that no warrant must 
be issued by such clerk against such appropriation item which will exceed 
the unexpended balance of the appropriation therefor. 

History: En. Sec. 23, Ch. 146, L. 1931. 


1019.24. Budget supervisors and tax for joint school districts. In the 
case of a joint school district when all of the schools are located in one (1) 
county, the county superintendent, the board of school budget supervisors 
and the county treasurer of the county in which the school or schools of 
the district are located, shall be the county superintendent, the budget board 
and the county treasurer to perform the duties imposed by this act with 
reference to the budgets for such joint districts. When schools of a joint 
district are located in both counties the superintendent of schools, the 
budget board of the county and the county treasurer to perform the duties 
imposed by this act with reference to the budget for such joint district 
shall be designated by the state superintendent of public instruction. 

The board of county commissioners of the county in which the school 
budget board adopts and approves the budget for a joint school district, 
shall make and fix all of the tax levies for the whole of such joint district 
for the year for which the budget has been adopted and approved, and the | 
eounty clerk of such county shall, immediately after the tax levies have 
been so fixed and made, certify, under, his hand and seal, to the county 
clerk of every other county in which any part of the joint district is situ- 
ated, the number of mills levied for each fund for such joint district, and 
taxes for such joint district in each of such counties shall be computed on 
such levies by such county clerks. 

History: En. Sec. 24, Ch. 146, L. 1931. 


1019.25. State superintendent to enforce and supervise provisions of act. 
The state superintendent of public instruction shall have general super- 
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vision over the enforcement of the provisions of this act, and shall have 
the power and it shall be the duty of such superintendent to adopt and 
promulgate suitable and proper rules and regulations to seeure such en- 
forcement and to require compliance therewith. The state superintendent 
of public instruction, shall, whenever it is deemed necessary to secure 
proper enforcement of the provisions of this act, make such changes as 
may be deemed necessary in any of the forms, statements or schedules con- 
tained in this act, and shall furnish each county superintendent with a copy 
of all such forms and statements, and it shall be the duty of each county 
superintendent to cause a sufficient number of such forms to be printed 
for use in the county. 

History: En. Sec. 25, Ch. 146, L. 1931. 

1019.26. Construction of act. This act shall not be construed to create 
any new fund or funds or to authorize a tax levy to be made for any fund 
in excess of the limitation now prescribed by existing law, or acts amenda- 
tory thereof. 

History: En. Sec. 26, Ch. 146, L. 1931. 
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1020. School district defined. The term ‘‘school district,’’ as used 
in these codes, is declared to mean the territory under the jurisdiction of a 
single board, designated as ‘‘board of trustees,’’ and shall be organized 
in the form and manner as hereinbefore provided, and shall be known as 
sl hind te eh gta Mi olen of county; provided, that all school 
districts now existing, as shown by the records of the county superintend- 


ents, are hereby recognized as legally organized districts. 


History: En. Sec. 1750, Pol. C. 1895; 
re-en. Sec. 839, Rev. C. 1907; re-en. Sec. 
400, Ch. 76, L. 1913; re-en. Sec. 1020, 
R. C. M. 1921. 


NOTE.—See note to See. 1323. 


School District Defined 

This section defines a school district 
to be ‘‘the territory under the jurisdic- 
tion of a single board, designated as 


term ‘‘school district’? has reference 
solely to the public school system. Box 
et a]. v. Duncan et al., 98 M 216, 222, 38 
P 2d 986. 


References 


O’Brien v. School District No. 1, 68 M 
432, 434, 219 P 1113; State v. McGraw, 
74 M 152, 156, 240 P 812; Waddell et al. 
v. School Dist. No. 3 et al, 79 M 432, 441, 
257 P 278. 


board of trustees.’’ It is clear that the 


1021. Classes—number of trustees. All districts having a population 
of eight thousand or more are, and hereafter shall be districts of the first 
class. All districts having a population of one thousand or more, and less 
than eight thousand, are, and hereafter shall be, districts of the second class, 
and all districts having a population of less than one thousand are, and 
hereafter shall be, districts of the third class. In districts of the first class 
the number of trustees shall be seven; in districts of the second class the 
number of trustees shall be five, and in districts of the third class the num- 
ber of trustees shall be three. 


History: En. Sec. 401, Ch. 76, L. 1913; re-en. Sec. 1021, R. C. M. 1921. 


1022. Powers as body corporate. Every school district constituted and 
formed as provided in these codes shall be and is hereby declared to be a 
body corporate, and under its own proper name or number as such cor- 
porate body may sue and be sued, contract and be contracted with, and 
may acquire, purchase, and hold and use personal or real property for school 


purposes mentioned in these codes, and sell and dispose of the same. 


History: En. Sec. 1759, Pol. C. 1895; 
re-en. Sec. 848, Rev. C. 1907; re-en. Sec. 
402, Ch. 76, L. 1913; re-en. Sec. 1022, R. C. 
M. 1921. Cal. Pol. C. Sec. 1575. 


Operation and Effect 


School dietricts are public corporations, 
but their powers are very limited and 
they can exercise none except such as are 
conferred by the law creating them, 
either expressly or by fair implication. 
Jay v. School District No. 1, 24 M 219, 
232, 61. P 250. 

A school district is a body corporate, 
but does not possess the powers of local 
legislation and control which are the dis- 
tinguishing characteristics of a municipal 
corporation. Hersey v. Neilson, 47 M 
132, 141, 131 P 30. 

A school district is a public corpora- 
tion, but with very limited powers. It 
may, through its board, exercise only 
such authority as is conferred by law, 
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either expressly or by necessary implica- 
tion. Finley v. School District No. 1, 51 
M 411, 415, 153 P 1010. 

See, also, State v. McGraw, 74 M 152, 
156, 240 P 812; Day v. School District 
No. 21, 98 M 207, 38 P 2d 595. 

It would seem that where a school dis- 
trict attempted in good faith to annex 
another district under an existing law 
providing for annexation but mistakenly 
proceeded under a law permitting the 
extension of its boundaries by taking in 
part of another district, and the district 
thus created was acquiesced in by all 
concerned for more than five years, it 
was a corporation de facto and the legal- 
ity of its existence was not open to col- 
lateral attack by resident taxpayers in 
an action to enjoin the sale of bonds is- 
sued by the district. Henderson v. School 
District No. 44, 75 M 154, 156, 242 P 979. 

A school district lawfully organized is 
a public corporation and remains such 


1023, 1024 


until disorganized in some manner recog- 
nized by law. State ex rel. Schoo! Dist. 
No. 28 v. Urton, 76 M 458, 463. 


School District Not Liable for Negli- 
gence 

Held, that in the absence of statute 
imposing liability for negligence upon 
school districts or their trustees, they may 
not be held liable, although this section 
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contains the general provision that a 
school district may sue and be sued. Per- 
kins v. Trask et al., 95 M 1, 7, 23 P 2d 
982. 


References 

School Dist. No. 2 v. Richards et al., 
62 M 141, 147, 205 P 206; O’Brien v. 
School District No. 1, 68 M 432, 434, 219 
P. 1113, 


1023. Limitation in consolidating or changing boundaries of districts. 


No school district shall be created nor boundaries changed between March 
1st and July Ist of any calendar year, and no school district nor any por- 
tion of any school district shall be included in the petition for the consolida- 
tion of school districts or for the changing of boundaries of school districts 


more than once during one calendar year. 


History: En. Sec. 1760, Pol. C. 1895; 
re-en. Sec. 849, Rev. C. 1907; re-en. Sec. 
403, Ch. 76, L. 1913; amd. Sec. 1, Ch. 69, 
L. 1917; re-en. Sec. 1023, R. C. M. 1921; 
amd. Sec. 1, Ch. 18, L. 1923; amd. Sec. 1, 
Ch. 37, L. 1933. 


Operation and Effect 


Held, that this section (as amended by 
chapter 18, laws of 1923), declaring that 
no school district shall be created or 
boundaries thereof changed between March 
1 and July 1 of any calendar year, was 
not impliedly repealed by section 1262.85, 
authorizing boards of county commis- 
sioners to consolidate county high schools, 


subject to the approval by the state super- 
intendent of public instruction. Box et 
al. v. Dunean et al., 98 M 216, 38 P 2d 
986. f 

Td. Action of the board of county com- 
missioners, taken under section 1262.85, 
ordering the consolidation of the high 
schools in two towns in a county in March 
1934, thus in effect creating a new school 
district at least for high school purposes, 
contrary to this section, declaring, inter 
alia, that no new school district shall be 
created or boundaries changed between 
March 1 and July 1 of any calendar year, 
held void. (Mr. Justice Angstman dis- 
senting. ) 


1024. Creation of new districts out of other districts—change of boun- 
daries. A new school district may be created out of portions of one (1) or 
more existing school districts where the taxable valuation (the percentage 
valuation upon which levies are made and taxes computed) of property 
remaining in each district from which territory is taken is not reduced be- 
low seventy-five thousand dollars ($75,000) and where the number of 
census children between the ages of six (6) and sixteen (16) years is not 
reduced below fifteen (15). For the purpose of organizing a new school 
district out of one (1) or more existing districts, a petition in writing shall 
be made to the county superintendent of schools, signed by parents or 
cuardians of at least ten (10) census children between the ages of six (6) 
and sixteen (16) years, residing within the boundaries of the proposed new 
district, and residing at a greater distance than three (3) miles from any 
schoolhouse owned by any one of such school districts in which a school is 
maintained. The petition shall describe the boundaries of the proposed — 
new district and give the names of all children of school age residing 
therein at the date of the presenting of said petition. The petition shall 
also show the taxable valuation (the percentage valuation upon which levies 
are made and taxes computed) of the property within the proposed new 
district which must not be less than seventy-five thousand dollars ($75,000) 
as Shown by the last completed assessment roll. The county superintendent 
shall within five (5) days from the receipt of such petition give notice of 
the hearing of said petition by posting or causing to be posted, a notice 
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thereof at least ten (10) days prior to the time appointed by him for con- 
sideration of said petition, in at least three (3) of the most public places. 
in the proposed new district and one (1) on each schoolhouse door of each. 
district affected by the proposed change, or if there be no schoolhouse,. 
then in one (1) of the most publie places in each of said old districts; and: 
shall on the day fixed in the notice proceed to hear said petition at the: 
place designated in said notice, which must be either at the court house of 
the county or else at the schoolhouse in one of the school districts affected,. 
unless a protest in writing signed by at least a majority of the school elec- 
tors residing within such proposed school district shall be filed with the 
county superintendent of schools before or at the time fixed in the notice 
for the hearing of said petition, in which event the proposed school district 
shall not be created. If no such protest be filed, then the county superin-. 
tendent, upon hearing the petition, shall within ten (10) days from the: 
date of such hearing, make an order establishing the new district and de- 
seribing the boundaries thereof, or make an order denying such petition. 
An appeal may be taken to the board of county commissioners of the 
county, from either order made as aforesaid by three (8) resident tax-- 
payers of either the old or the new district who are dissatisfied with said. 
order. Such appeal shall be taken within thirty (80) days of the date of 
such order and upon the hearing of said matter by the board of county 
commissioners, a decision shall be rendered which shall be final. The ap- 
peals mentioned in this section shall be in writing, subscribed by the par- 
ties taking the appeal and shall recite sufficient facts to show their rights. 
to appeal hereunder, and that it is an appeal from the decision rendered,. 
and such an appeal shall be filed with the county superintendent within 
thirty (80) days from the date of the order establishing such new district. 
or denying such petition. The county superintendent shall, within twenty 
(20) days from the filing of such notice of appeal, transmit to the board. 
of county commissioners, and file in the office of the county clerk, the 
notice of appeal and all petitions, plats, and papers in his possession per-- 
taining to the petition for the creation of such new school district. The 
county clerk, shall forthwith, upon receipt of such notice of appeal and. 
other papers, give notice to all parties interested, by causing to be posted at 
least ten (10) days prior to the date of the next regular meeting of the- 
board of county commissioners, in at least three (3) of the most public 
places in the proposed new district, and one (1) on each schoolhouse door: 
of each district affected by the proposed change, or if there be no school- 
house, then in one (1) of the most public places in each of said old districts,. 
notices to the effect that the board of county commissioners will, at its. 
office in the courthouse, upon a certain date, specifying the same in such. 
notices, which date shall be during the next regular session of the board,. 
finally hear and determine said appeal and said petition for the creation 
of such new district. The boundaries of any district can be changed in 
the following manner, to-wit: 


A majority of the resident freeholders residing in territory which is 
a part of any organized school district may present a petition in writing: 
to the county superintendent of schools, asking that such territory be trans-- 


689 


1024 POLITICAL CODE Ch. 95 
ferred to, or included in, any other organized district to which said terri- 
tory is contiguous, provided however, that no territory within three (3) 
miles of an established school in such district shall be so transferred and 
provided further that the taxable valuation (the percentage valuation upon 
which levies are made and taxes computed) of property in the district from 
which territory is taken shall not be reduced to less than seventy-five 
thousand dollars ($75,000). 


The petition shall describe the territory which it is proposed to transfer 
or include, and shall also state the reason for desiring such change, and 
the number of children of school age, if any, residing i in the territory to be 
transferred or included. 


The county superintendent shall file said petition in his office imme- 
diately on receipt thereof, and shall give notice to the parties interested 
by posting notices at least ten (10) days prior to the time appointed for 
considering said petition, one (1) of which shall be in a public place in 
the territory which is proposed to be transferred or included, and one (1) 
on the door of each schoolhouse in each district affected by the change, 
or if there be no schoolhouse in such district, then in some public place 
in such district or districts, and at the time stated in said notice for the 
consideration of such petition, which shall not be less than ten (10) days 
nor more than thirty (80) days after the date of filing such petition, he shall 
proceed to hear such petition, and if he deem it advisable and for the best 
interest of the territory proposed to be transferred or included, he shall 
erant said petition and make an order fixing the boundaries of the dis- 
tricts so changed, which order shall be final, unless an appeal be taken to 
the board of county commissioners of the county wherein such districts 
are located within thirty (380) days thereafter, and upon hearing thereof 
the decision of said board shall be final. All the papers, documents, and 
records in the case shall be certified by the county superintendent to the 
county commissioners for their determination of the matter on appeal; pro- 
vided, that lands lying contiguous to a district and not attached to any 
district shall be attached to an adjacent district by the county superintend- 
ent of his own motion, and provided further, that all districts shall consist 
of contiguous territory. 


History: Ap. p. Sec. 1751, Pol. C. 1895; 
re-en. Sec. 840, Rev. C. 1907; amd. Sec. 1, 
Ch. 82, L. 1911; amd. Sec. 404, Ch. 76, L. 
1913; amd. Sec. 8, Ch. 196, L. 1919; re-en. 
Sec. 1024, R. C. M. 1921; amd. Sec. 1, Ch. 
138, L. 1927; amd. Sec. 1, Ch. 175, L. 1933. 


Operation and Effect 


A petition for the creation of a new 
school district under sections 1026 et seq., 
is not a pleading, the contents of which 
are subject to critical legal analysis to 
determine its sufficiency; but is suffi- 
cient to confer jurisdiction upon the board 
of school trustees if it clearly indicates 
the desire of a majority of the school 
electors residing in the proposed new dis- 
trict for segregation, and describes its 
boundaries. State ex rel. Hall v. Peter- 
son et al., 55 M 355, 177 P 245. 
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It would seem that where a school dis- 
trict attempted in good faith to annex 
another district under an existing law 
providing for annexation but mistakenly 
proceeded under a law permitting the ex- 
tension of its boundaries by taking in 
part of another district, and the district 
thus created was acquiesced in by all 
concerned for more than five years, it 
was a corporation de facto and the legal- 
ity of its existence was not open to col- 
lateral attack by resident taxpayers in an 
action to enjoin the sale of bonds issued 
by the district. Henderson v. School 
District No. 44, 75 M 154, 242 P 979. 

Requirements of the statute as to what 
a petition for the creation of a new 
school district shall contain are jurisdic- 
tional; they must be made to appear in 
the petition or proven as matter of evi- 
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dence; omission to do either is fatal. 
School Dist. No. 28 v. Larson et al., 80 
M 3638, 369, 260 P 1042. 


A new school district can only be ‘‘cre- 
ated’’ by a county superintendent of 
schools on compliance with the provisions 
of this section, not by the judgment of a 
district court entered in pursuance of a 
remittitur from the supreme court in a 
cause in which the matter of its creation 
was determined. Head et al. v. Armstrong 


SCHOOL DISTRICTS 


1026-1023: 


_ Right of Appeal 


Since under this section an order of the 
board of county commissioners in the mat- 
ter of setting aside an order of the county 
superintendent of schools creating a school 
district, is final and no appeal lies to 
either school authorities or courts, equity 
will take jurisdiction of an action to 
right any wrong committed by the board. 
Grant et al. v. Michaels et al., 94 M 452,. 
459, 23 P. 2d 266. 


et al, 99 M 364, 369, 43 P 2d 243. 
1025. Repéaled—Chapter 138, laws of 1927. 


1026. Selection of trustees. When a new district is organized, such 
trustees of the old district as reside within the limits of the new one shall 
be trustees in the new district, and the county superintendent must appoint 
the remaining trustees for the new and old districts, who shall hold office 
until the next annual election. 


History: En. Sec. 405, Ch. 76, L. 1913; amd. Sec. 9, Ch. 196, L. 1919; re-en. Sec. 
1026, R. C. M. 1921. 


1027. Apportionment of moneys to new districts. No new district,. 
organized as provided in sections 1024 and 1025, shall be entitled to any 
share of public money belonging to the old district until school has actu- 
ally been taught one month in the new district; and unless within eight 
months from the order of the county superintendent granting such new 
district a school is opened, the action making a new district shall be void, 
and all elections or appointments of trustees or clerks made in conse- 
quence of such action, and all rights and office of parties so elected or 
appointed, shall cease and determine. 


History: En. Sec. 405, Ch. 76, L. 1913; amd. Sec. 9, Ch. 196, L. 1919; re-en. Sec. 
1027, R. C. M. 1921. © 


NOTE.—Section 1025 referred to herein has been repealed. 


1028. Division of district funds and property. When a new district 
is formed from one or more old ones, the school funds remaining to the 
eredit of the old district, after providing for all outstanding debts, ex- 
cept debts incurred for building and furnishing schoolhouses, shall be di- 
vided as follows: The basis for the division of the school fund shall be 
the school population, as shown by the last school census before the di- 
vision of the district or districts occurred, and shall apply to such funds. 
as remain to the credit of said old district or districts at the time of the 
organization of said new district, and said district shall receive funds 
in proportion to its per cent. of census. In ease of division, each district. 
shall own and hold all permanent property, such as sites, schoolhouses, and 
furniture situated within its boundaries. All division of funds under this. 
provision shall be made by the county superintendent, and when there are 
unpaid special taxes on the county tax-book belonging to a district at the 
date of its division, the county treasurer, upon being notified of such 
division by the county superintendent, shall retain all moneys received. 
in payment of such special tax until the same shall be apportioned by the 
county superintendent, whose duty shall be to apportion said money quar-- 
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terly between the fractions of the divided district according to the location 
of the property on which said tax was levied. At the first apportionment 
after the organization of a new district, the county superintendent shall 
apportion to such district its per capita proportion of the general fund, 
but no money, either from the general or special fund, shall be paid out 
of the county treasury on account of such district, until a school shall have 
been taught therein one month; provided, that any new district shall be 
entitled to its apportionment, where the time that school was maintained 
in the old district before division, and in the new one after division, shall 
be equal to at least four months. 

History: En. Sec. 405, Ch. 76, L. 1913; date on which it was created, in accord- 
amd. Sec. 9, Ch. 196, L. 1919; re-en. Sec. ance with the provisions of this section, 
1028, R. C. M. 1921. each district holding and owning all per- 
Operation and Btfect FORRES washer es Aled 

Upon creation of a new school district boundaries. Head et al. v. Armstrong 
out of an old one a division of its prop- et al., 99 M 364, 371, 43 P 2d 243. 
erty and funds should be made as of the 

1029. Distribution of indebtedness. If, at the time such new district 
is created, there is any indebtedness against such old school district, then 
the county superintendent of the county in which such districts are located 
shall apportion such indebtedness between said districts, by first deducting 
from said indebtedness the amount of ail moneys in the treasury belonging 
to the sinking fund of said old district, and then apportioning the remainder 
of the indebtedness between the respective districts in stilt to the 
value of the school property in the new district. 

History: En. Sec. 405, Ch. 76, L. 1913; amd. Sec. 9, Ch. 196, L. 1919; re-en. spat 
1029, R. C. M. 1921. 

1029.1. Indebtedness to remain against original territory upon creation 
of new school district. When a new school district shall be formed as pro- 
vided in section 1024 and sections 1033 and 1084, the bonded indebtedness 
of any school district or portion of school district affected by such con- 
solidation or change of boundaries, shall remain the indebtedness against 
the original territory against which such bonds were issued and shall be 
paid for out of levies made against said original territory. 

History: En. Sec. 1, Ch. 163, L. 1933. amendment of section 1024 includes the 

NOTTS Cotton 1050 Tetemcdeeh oon provisions of that section in their en- 
has been repealed. However, the last meaty: 

1030. Trustees issue interest-bearing warrants. That upon the adjust- 
ment of such indebtedness, it shall be the duty of the board of trustees of 
such new district to cause to be made out, issued, and delivered to the 
trustees of such old district, warrants equal to the amount of such indebted- 
ness apportioned to such new districts, which warrants, upon presentation, 
shall be indorsed by the treasurer of the county, ‘‘not paid for want of 
funds,’’ and shall thereafter draw interest at the rate of six per cent. per 
annum. 


History: En. Sec. 405, Ch. 76, L. 1913; amd. Sec. 9, Ch. 196, L. 1919; re-en. Sec. 
1030, R. C. M. 1921. 


1031. County commissioners levy tax for interest-bearing warrants. 
Until said warrants are paid, it shall be the duty of the board of county 
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commissioners of said county to annually levy a tax upon the taxable 
property of such new school district sufficient to pay the interest on said 
warrants, and the money realized from the levy of such taxes shall be, by 
the county treasurer, kept in a special fund to be used solely for the pur- 
pose of paying the interest and principal of said warrants. 


History: En. Sec. 405, Ch. 76, L. 1913; amd. Sec. 9, Ch. 196, L. 1919; re-en. Sec. 
1031, R. C. M. 1921. 


_ 1032, Repealed—Chapter 147, laws of 1927. 
1033. Repealed—Chapter 163, laws of 1935. 


1034. Consolidated districts—procedure in event of consolidation— 
bonded debts. Two or more school districts may be consolidated, either 
by the formation of a new district, or by the annexation of one or more 
districts to an existing district, as hereinafter provided. 

Whenever the county superintendent of schools receives a petition 
signed and acknowledged by a majority of the resident freeholders of 
each district affected, qualified to vote at school elections, praying for 
consolidation, he shall within ten days cause a ten days’ posted notice to 
be given by the clerk in each district, such notice to be posted in three 
public places, in each district, of an election in such district at a time 
and place specified in each notice to vote on the question of consolidation. 


The votes at such election shall be by ballot, which shall read ‘‘For 
Consolidation’’ or ‘‘Against Consolidation.’’ The presiding officer at 
such election shall, within ten days thereafter, certify the result of the 
vote to the county superintendent of the county in which the district main- 
ly hes. 

If the majority of the votes cast in each district be for consolidation, 
it earries, and the superintendent, within ten days thereafter, shall make 
proper orders to give effect to such vote, and shall thereafter transmit 
a copy thereof to the county clerk and recorder of each county in which 
any part of any district hes, and to the clerk of each district affected. If 
the order be for the formation of a new district, it shall specify the name 
and number of such district, and he shall appoint three trustees to serve 
until the first Saturday in April succeeding. 


At the regular election succeeding there shall be elected by the regu- 
larly qualified electors three trustees, one of whom shall serve for one year, 
one for two years, and one for three years. The election of trustees and 
terms shall be the same as for other districts under the general school laws. 


In ease of annexation of any district or districts to any existing district, 
as herein provided, the proper officers of the annexed districts, within ten 
days from the receipt of a copy of such order, shall turn over to the proper 
officers of the district to which they are annexed, all records, funds, and 
effects of such annexed district. In case of the formation of a new district, 
the proper officers of the discontinued districts in ike manner, within ten 
days after the organization of the new district, shall turn over the records, 
funds, and effects of such old districts to the proper officers of the new 
districts. 
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In ease of consolidation of districts by annexation, the title to school- 
houses and sites of the separate districts shall vest in the new-consolidated 
district, and the officers of the old district shall continue to exercise their 
duties until the officers of the new consolidated district have been elected 
and have qualified. 

Consolidated school districts shall be governed by the general school 
laws of the state. 

Bonded indebtedness of any districts merged by consolidation shall be 
assumed by the consolidated district. 


History: En. Sec. 407, Ch. 76, L. 1913; 
re-en. Sec. 1034, R. C. M. 1921. Cal. Pol. 
C. Sec. 1577. 


References 


Henderson v. School District No. 44,. 
75 M 154, 160, 242 P 979; Waddell et al. 
v. School Dist. No. 3 et al, 79 M 482, 
441, 257 P 278. 


1035. Joint districts—formation, control, discontinuance. Joint dis- 
tricts (districts lying partly in one county and partly in another) may be 
formed in the same manner as other new districts are formed, except that 
the petition herein provided for must be made to the county superintendent 
of each county affected; but in the case of joint districts, all of the pro- 
visions herein enumerated for the formation of a new district must be by 


concurrent action of the superintendent of each county affected. 


History: En. Sec. 408, Ch. 76, L. 1913; 
re-en. Sec. 1035, R. C. M. 1921. Cal. Pol. 
C. Sec. 1577. 


Operation and Effect 


This section declares that joint school 
districts may be formed as other districts 
are formed, thus referring to some pro- 
visions of either sections 1024, or section 
1025, R. C. M. 1921; the only sections re- 
ferring to the subject. Section 1024 re- 
quires, inter alia, that a petition for the 
creation of a district must be signed by 
parents of children residing at a greater 
distance than two miles from a school- 
house in which school is maintained. Sec- 
tion 1025 says that a petition for the 
creation of a district out of a portion 
of an existing one must be presented. to 
the board of trustees of the parent district. 
Held, that a petition for the creation of 
a joint district wholly from the terri- 
tory of an existing district, if drawn 
under 1024, was fatally defective in fail- 
ing to set forth that the signers resided 
at a greater distance than two miles 
from a schoolhouse in which school was 
being maintained; and if formulated un- 
der 1025, the procedure in presenting it 
to the superintendents of the two coun- 
ties in which the new district partly lay, 
instead of the board of trustees of the 
district out of which the new one was 
to be formed, did not confer jurisdiction 


on the superintendents to act, and that 
in either event the district court properly 
held that the order creating the district 
was void for want of jurisdiction in the 
superintendents to act. School Dist. No. 
28 v. Larson et al., 80 M 363, 370, 260 
P 1042. 


Held, on mandamus that where upon 
the creation of a new county the terri- 
tory embraced within a school district 
for many years existent in one of the two 
old counties out of which the new one was: 
created, was cut in two, causing it to 
lie partly in the old, and the county 
commissioners charged with the duty of 
dividing the new county into school dis- 
tricts did not properly perform it but 
left the boundaries of the district in 
question as they were before the creation 
of the new county, the district ipso facto. 
became a joint one, and therefore refu- 
sal of the county treasurer of the old 
county in which a portion of the district 
lay to transmit to the treasurer of the 
new county the funds collected by him 
as taxes upon the property within that 
portion for school purposes, was wrong- 
ful. . State ex rel. School Dist. No. 28 v.. 
Urton, 76 M 458, 464, 248 P 369. 


References 


State ex rel. Redman v. Meyers, 65 M. 
124, 129, 210 P 1064. 


1036. Same—apportionment of school money. Whenever a district lies: 


partly in one county and partly in another, the county superintendent 
must apportion to such district such proportion of the school money to which. 
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such district is entitled as the number of school census children residing 
in that portion of the district situated in his county bears to the whole 
number of school census children in the whole district. The trustees and 
teachers of joint districts must make to the superintendent of each county 
in which the district is located the reports which other trustees and teach- 
ers are required to make, and also the number of pupils attending the 
school from each county, and all other acts which from their nature should 
be separately kept and done, as if each portion of said joint district be- 
longing to each county were an entire district in the respective counties. 
The teachers of such joint district shall have certificates from the super- 
intendent of the county in which the schoolhouse is located. 

History: En. Sec. 1755, Pol. C. 1895; re-en. Sec. 844, Rev. C. 1907; re-en. Sec. 
408, Ch. 76, L. 1913; re-en. Sec. 1036, R. C. M. 1921. , 

1036.1. Determination of levy in joint school districts. The board of 
- school trustees of each joint school district, at the time of certifying to the 
boards of county commissioners the amount of money needed by such joint 
school district, and which is to be raised by a special tax levy for the gen- 
eral fund of the joint school district, for bond sinking and interest funds, 
and for each other fund for which a special tax levy may be made, shall 
also deliver or transmit a copy of such certificate, or certificates, to the 
county superintendent of schools of each county in which any part of such 
joint school district is situated. The county superintendents of all such 
counties must, either by correspondence, meetings, or in some other man- 
ner, ascertain and determine the number of mills which should be levied 
in such joint school district for each fund for which a levy is to be made, 
and which must be the same for each fund throughout the entire joint 
district, but must not exceed the limits prescribed by law for such levies. 
The number of mills to be levied for each such fund shall be ascertained 
and determined by such county superintendents by dividing the amount 
of money so certified as being required or needed for each such fund by 
the assessed valuation of the joint school district for such year and by 
then changing the fraction or decimal resulting therefrom to mills. After 
ascertaining and determining the number of mills which should be levied 
for each such fund, in the manner herein provided, all such county superin- 
tendents of schools shall make and sign a joint statement, addressed to the 
board of county commissioners of each county in which a part of the joint 
school district is situated, setting forth the number of mills which should 
be levied for each fund, as so ascertained and determined by such county 
superintendents, by the boards of county commissioners of such counties, 
and shall deliver or transmit one copy of such statement to each such board 
of county commissioners not later than the Saturday immediately preceding 
the second Monday in August. | 

History: En. Sec. 1, Ch. 105, L. 1925. 


1036.2. Levy of tax in joint school districts. At the time of fixing the 
tax levies for county and school purposes the board of county commis- 
sioners of each county in which any part of the joint school district is 
situated, shall fix the tax levy for each fund for such joint school district 
at the number of mills for each such levy recommended by such superin- 
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tendent of schools in such joint statement, it being the purpose of this act 
to require that every tax levy for each fund for a joint school district shall 
be uniform and at the same rate throughout the entire joint district for 
such fund. 

History: En. Sec. 2, Ch. 105, L. 1925. 


1037. Repealed—Chapter 115, laws of 1927. 


1037.1. Dissolution of joint school districts. A joint school district may 
be dissolved in the following manner: 

Whenever the majority of the qualified electors residing in that portion 
of a joint district situated in one county presents a petition to the county 
superintendent of schools of the same county praying for a dissolution of 
the district and setting forth briefly the reason therefor, such county 
superintendent shall immediately give notice thereof to all other county 
superintendents of counties contributing territory to the joint district, 
and shall within twenty (20) days from the date of the receipt of such 
petition call an election and fix a date for the holding of same, and 
shall notify the clerk of the district to post three notices in the territory of 
each county composing the district. Notices must be posted in the most 
conspicuous places in the territory and must be posted at least fifteen 
days preceding the election. Such notices must specify the purpose and 
the date and hour when the polls will be opened and the place at which 
the election will be held. Separate elections must be held in each portion 
of the district lying in different counties on the same date and hour and, 
be conducted in the same manner as general school elections. Each county 
superintendent of schools must appoint three judges of election for the 
territory in his or her county and the result of the election must be certified 
by the judges to their respective county superintendents. The county super- 
intendents shall meet within five days after the election and determine the 
total vote case throughout the district. If a majority of all votes cast in 
the district are for dissolution, the district must be dissolved; or in the 
event that two-thirds (2-3) of the votes cast in the territory of any county 
favor dissolution the district may be dissolved as to such territory; pro- 
vided both superintendents of the counties affected are agreed that such 
dissolution will not entail an undue hardship to either part of such joint 
district, and that there is no good and sufficient reason why such dissolu- 
tion should not be made. In ease of the failure of a two-thirds (2-3) major- 
ity in any portion of the district, as herein provided, or a failure of the 
majority of the entire district to vote for dissolution, the district shall not 
be dissolved and no election thereon can be held within three (3) years 
thereafter. If dissolution carries it shall take effect at the end of the 
eurrent school year. 

History: En. Sec. 1, Ch. 115, L. 1927. 


1037.2. Declaration of validity of school districts created out of joint 
districts. Any school district heretofore created out of a joint district 
without the concurrent action of the various county superintendents and 
boards of county commissioners of the various counties having territory 
within the district, or where all the requirements of the statutes have not 
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been fully complied with and such district has functioned for a period of 
two (2) years or more, is hereby declared to be a valid subsisting school 
district. 

History: En. Sec. 2, Ch. 115, L. 1927. 


1037.3. Limitation on creation of new school districts. In case of the 
dissolution of any joint school district as herein provided the territory 
shall be immediately formed into a new district or attached to an existing 
district by the county superintendent of schools, provided that no new dis- 
triet shall be created where the assessed valuation is less than $75,000.00 
and where fewer than ten census children reside within the territory. 

History: En. Sec. 3, Ch. 115, L. 1927. 


1037.4. Apportionment of funds and property on dissolution of joint 
school districts—indebtedness. Where a joint district has been dissolved as 
herein provided the various county superintendents shall meet and adjust 
the indebtedness and apportion the funds and property upon the following 
basis: 


First. Indebtedness created on account of permanent school property 
acquired shall be divided after deducting all sinking funds in proportion 
to the value of school property situated in each portion of the district. 


Second. Indebtedness incurred for current expenses of schools, whether 
represented by bonds or warrants, shall -be apportioned upon the basis 
of the assessed valuation of the various portions of the district as deter- 
mined by the last completed assessment preceding the election, after de- 
ducting from warrant indebtedness all moneys in the general fund of the 
district. 

Third. District funds remaining to the credit of the district in the 
various counties shall be apportioned on the basis of the census children 
of the district as shown by the last school census. 

History: En. Sec. 4, Ch. 115, L. 1927. 


—- 


1037.5. Copy of adjustment agreement to be furnished treasurer—notice 
to board of equalization of change of boundries, when. Each county super- 
intendent shall furnish the county treasurer of his or her county with a 
copy of the adjustment as agreed upon by them and the county treasurer 
shall make any remittances necessary to carry out the adjustment. Where 
a change in boundary lines has affected inter-county property subject to 
assessment by the state board of equalization, the county superintendent 
of schools shall also notify the state board of equalization of such change 
of boundaries. 

History: En. Sec. 5, Ch. 115, L. 1927. 


1038. Omitted. 
Held unconstitutional in State ex rel. Redman v. Meyers, 65 M 124, 210 P 1064. 


1039. Maintenance of schools in isolated sections. In districts in which 
there may be an isolated section or sections where not less than four 
children reside, which sections are situated not less than five miles from 
the established school in such district, in which isolated section or sections 
is maintained for not less than three months a school presided over by 
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a regular qualified teacher for the benefit of all children of such section, 
the board of trustees of such district shall pay to the teacher of such school 
the apportionment of the school moneys for the census children so attending 
said school, and such other moneys as may be necessary for at least a four 
months’ school; provided, in the judgment of the county superintendent 
of schools, the district has sufficient funds to support such school. | 

History: En. Sec. 608, Ch. 76, L. 1913; amd. Sec. 17, Ch. 196, L. 1919; re-en. Sec. 
1039, R. C. M. 1921. 

1039.1. Acceptance of gifts and legacies authorized—endowment fund. 
All school districts and boards of trustees thereof on behalf of such dis- 
tricts are hereby authorized and empowered to accept gifts, legacies and 
devises, subject to the conditions imposed by the deed of the donor, or 
will of the testator, or without any conditions imposed. Any school dis- 
trict in the state may, by resolution of the board of trustees of such school 
district, establish a special fund to be known as ‘‘endowment fund.”’ 

History: En. Sec. 1, Ch. 4, L. 1923. 


1039.2. Composition of endowment fund. The ‘‘endowment fund’’ shall 
consist of all donations by gift, devise, or bequest, not otherwise specified 
by the donor, devisor, or testator, in the deed of gift, or devise of any will 
or testament. 

History: En. Sec. 2, Ch. 4, L. 1923. 


1039.3. Use and investment of endowment fund—disposal of fund of 
abandoned districts. The endowment fund, when established, shall be kept 
sacred to the children of the district, and shall be invested in such securities 
as will guard the same from loss, and only the income therefrom may be 
appropriated for any purpose; the income from the fund shall be added to 
the principal and reinvested, until the fund shall have reached the total 
sum of fifty thousand ($50,000.00) dollars in districts of the first class, 
the sum of twenty thousand ($20,000.00) dollars in districts of the second 
class, and the sum of ten thousand ($10,000.00) dollars in districts of 
the third class; when the said fund in any district shall have reached the 
said sum according to its class, the income from the fund may be appro- 
priated for school purposes in the district, or may be added to the principal 
fund and reinvested the same as the principal. 

Whenever any school district has been abandoned, and the territory 
comprising the same has been attached to a contiguous district, the endow- 
ment fund of such abandoned district shall be transferred and placed in 
the endowment fund in the district to which such territory is attached. 

History: En. Sec. 3, Ch. 4, L. 1923. 3 


1039.4. County treasurer to be custodian of endowment fund—invest- 
ment—restriction. The county treasurer shall be custodian of the endow- 
ment funds of school districts, and shall, with the consent and approval of 
the board of trustees of such district, invest the same in school district 
bonds of the district, or in bonds of other school districts within the state, 
when possible to do so, and when such funds can not be invested in such 
schoo] district bonds, temporary investments of small amounts of such 
funds may be made in the securities of national or state banks, and the 
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bonds of such banks given to counties, for the protection of county funds, 
shall be held liable for the payment of any such temporary investment of 
such endowment fund. No portion of any such fund shall be loaned to the 
school district to which the same shall belong, nor shall any such fund be 
invested in the warrants of such district. 

History: En. Sec. 4, Ch. 4, L. 1923. 


1039.5. Separation of endowment fund from other funds—liability of 
treasurer—reports. The county treasurer shall keep the endowment fund 
of each school district separate and distinct from all other funds of the 
district, and shall keep a separate account of same, and shall keep the se- 
¢eurities in which such fund is invested separate from all other securities 
held by him, and separate from the securities of other school district endow- 
ment funds in his custody. He shall be liable on his official bond for the 
endowment funds of school districts in his custody, and he shall, on or 
before the first day of July of each year account to the trustees of each 
school district in the county having an endowment fund, showing the con- 
dition thereof and the securities in which the same is invested, and the 
income received therefrom during the year. He shall also include said 
funds in his reports to the board of county commissioners. 

History: En. Sec. 5, Ch. 4, L. 1923. 


1039.6. Memorials for donors to be provided. The board of trustees of 
any school district having an endowment fund shall provide suitable me- 
morials for all persons or associations of persons making gifts to the school 
-district which will by the provisions hereof. become a part of the endowment 
fund of the district. 

History: En. Sec. 6, Ch. 4, L. 1923. 


1039.7. Examination of school district books—accounting methods to 
be prescribed—reports. It shall be the duty of the county auditor in all 
counties having an auditor, and the county treasurer in all counties not 
having an auditor, to prescribe the method of keeping the books in school 
districts of the third class in their respective counties, and to make an 
examination of the books of such third class school districts at least once 
every year, and whenever directed so to do by the board of county com- 
missioners, or requested by the board of trustees of such school districts. 
It shall be the duty of the clerk of districts of the third class of each of 
the several counties of the state to deliver to the county auditor or treas- 
urer, as in this act provided, between the 15th day of June and the 15th 
day of July of each year, all books, vouchers, claims, and other papers 
pertaining to his office, and take a receipt therefor, and all such books, 
vouchers, claims and papers shall be examined by said auditor or treasurer 
and returned to the several clerks, not later than August 15th of each year. 

Upon the completion of the examination provided for in this act, the 
auditor or treasurer, as the case may be, shall report the result of his exam- 
ination by sending to the chairman of each board of trustees a written re- 
port of such examination and file a copy of each such report in the office 
of the county superintendent of schools. 

History: En. Sec. 1, Ch. 34, L. 1923. 
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1039.8. Failure to properly keep books—penalty—county attorney to 
prosecute—costs of action. It shall be the duty of the board of trustees 
and the clerk of all school districts of the third class to keep the books of 
such district in the manner prescribed by the county auditor or county 
treasurer, as the case may be, and failure or refusal to do shall constitute 
grounds for the removal from office of such trustee or trustees or clerk, 
and the costs of such removal shall be entered as a judgment against the 
officer so removed and be collected as other judgments on execution issued 
therefor. The county attorney shall prosecute all proceedings for removal 
of such officers, or the parties seeking such removal may employ private 
counsel, but in either case the parties commencing the proceedings shall 
be liable for the costs thereof upon a failure to sustain the charge, which 
costs shall be entered as a judgment against the parties and collected on 
execution issued therefor. 

History: En. Sec. 2, Ch. 34, L. 1923. 


1039.9. Filing report of result of examination of school district books. 
The examining officer provided for in this act shall file a report setting 
forth in detail the result of any examination so conducted by him under 
the provisions hereof, in the office of the county clerk and recorder of 
the proper county. 

History: En. Sec. 3, Ch. 34, L. 1923. 


1039.10. County commissioners to furnish blanks and forms. The 
county commissioners of each county shall furnish to each school district 
all the necessary books and blanks for carrying out the provisions of this 
act. 

History: En. Sec. 4, Ch. 34, L. 1923. 


CHAPTER 96 


RURAL SCHOOL DISTRICTS 


Section 1040. Definition of terms. 

1041. Formation of rural school districts. 

1042. County unit system—petition for adoption—election—membership of 
board. 

1043. Qualification and election of trustees—petitions for nomination and 
election. 

1044. Powers and duties of trustees—budget—taxes. 

1045. Funds of third class districts—indebtedness to remain. 

1046. Creation of second-class districts—procedure. 

1047. Annual meeting of trustees—other meetings—expenses—forfeiture of 
office for absences. 

1048. Dissolution of rural school districts—procedure. 


1040. Definition of terms. The following terms shall be construed to 
mean: 7 
‘The ‘‘rural school district’’ shall mean the territory obtained by the 
uniting of all third class districts and parts of first or second class districts. 
as may petition to become a part of the ‘‘rural school district.’’ 
‘*Subdivision’’ shall mean one of the four parts into which the ‘‘rural 
school district’’ is divided for purposes of election of trustees. 
‘‘Subdistrict’’ shall mean the local third class district as constituted by 
section 1021. 
History: En. Sec. 1, Ch. 211, L. 1919; re-en. Sec. 1040, R. C. M. 1921; amd. Sec. 1, 
Ch. 178, L. 1925. 
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1041. Formation of rural school districts. All school districts and 
parts of school districts of the third class and minor portions of any district 
of the first and second class which may petition to withdraw from the 
first or second class district as herein provided, shall for the purpose 
set forth in this act, from and after the first day of July 1925 together 
constitute a single district to be known as the ‘‘rural school district’’ 
of the county in which it is situated. Such rural district shall be a 
unit for the purpose of taxation and such other purposes as are herein- 
after provided, and shall be divided into subdivisions for the selection 
of trustees and consist of subdistricts for the purpose of local manage- 
ment, local control, and custody of property. The boundaries of the 
subdivisions shall be determined by the board of county commissioners 
who shall divide that portion of the county to be included in the rural 
school district of the county, into four parts which shall be known as sub- 
divisions, each having as near as may be one-fourth of the total area of the 
rural school district, and making the boundaries of those parts coincide 
with the boundaries of the subdistricts. All portions of first and second 
class districts, which become a part of the rural school district as herein 
provided, shall be attached to adjacent subdistricts in the manner provided 
by law. Boundaries of subdivisions may be altered by county commission- 
ers at a later date in case county division or other cause may unduly 
reduce or increase the size of a subdivision or subdivisions. 


A majority of the school electors of rural sections of first and second 
elass districts residing not nearer than six miles to the largest school in 
such first and second class districts may present a petition in writing to 
the board of county commissioners asking for transfer from the first or 
second class district to the rural school district, which petition shall describe 
the boundaries of the territory proposed to be transferred and the number 
of children affected by such transfer. Upon receipt of such petition the 
county commissioners shall call a meeting for the purpose of considering 
such petition and shall notify all parties interested including the board 
of trustees of the first or second class district by posting or causing to be 
posted at least ten days prior to the date of such meeting in at least three 
of the most public places in the proposed territory to be transferred and in 
three of the most public places in the remaining portion of the old district 
notices stating the time, place and purpose of such meeting of the board 
of county commissioners, which meeting of the board of county commis- 
sioners shall be not less than twenty days from the date of the receipt by 
the board of such petition. The board of county commissioners at such 
special meeting shall approve or deny the said petition and shall enter 
their approval or denial upon the records of the county within ten days 
from the date of such meeting. In case the petition is granted, such terri- 
tory transferred may be made a part of adjacent subdistricts or created a 
subdistrict of the rural school district. 


History: En. Sec. 2, Ch. 211, L. 1919; re-en. Sec. 1041, R. C. M. 1921; amd. Sec. 
2, Ch. 178, L.'1925. 


1042. County unit system—petition for adoption—election—member- 
ship of board. Any county in the state may adopt the county unit system 
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for rural schools provided in the succeeding sections of this act, on the 
conditions hereinafter prescribed as follows: . 

Whenever, between the first day of December of any year and the first 
day of April of the following year, twenty per cent of the registered 
electors residing in the third class school districts of any county shall peti- 
tion the board. of county commissioners requesting that the county unit 
system for rural schools be established in such county, the county commis- 
sioners shall call an election to be held in all third class districts of the 
county, within ninety days, and in any event not later than the tenth day 
of May following. The county commissioners shall appoint precinct judges 
and elerks, and the election shall be conducted in accordance with the 
general election law of the state, and the judges and clerks of such election 
shall serve without compensation. The place of election in each precinct 
shall be the established polling place in each precinct. All registered 
electors residing in the proposed rural school district and whose names 
appear upon the registration books of the county upon the day of calling 
such election, shall be entitled to vote upon such election. The polling 
books of any precinct shall not contain the names of any registered electors 
residing in any district of the first and second class. The county clerk 
shall give twenty days’ notice of such election by publication in the officiai 
paper of the county that the question of adopting the county unit system 
for rural schools will be submitted to the qualified electors in all third class 
districts of the county at the time designated. It shall not be necessary 
to give notice of closing of registration books of the county in elections 
held pursuant to the provisions of this act. But the registration books of 
the county for such election shall automatically close upon the day of 
calling such election. The qualified electors of the proposed rural school 
district shall vote by ballot for or against the adoption of the county unit 
system for rural schools. An elector desiring to vote for such adoption 
shall do so by marking (X) on his ballot before the phrase, ‘‘For the rural 
school district’’; an elector desiring to vote against such adoption shall 
do so by marking (X) on his ballot before the phrase, ‘‘Against the rural 
school district.’’ 


After the election the ballots shall be counted and the votes can- 
vassed and returns shall be made to the county clerk in the manner pre- 
seribed in the general election laws. If a majority of the votes cast at the 
election is in favor of the county unit, the board of county commissioners 
shall make and enter an order creating such rural school district and 
establish the boundaries of each subdivision, and this act shall become 
effective in so far as the county is concerned. 

If a majority of the votes cast at such election is against organization 
of the rural school district, another election upon the question of organ- 
izing a rural school district cannot be held until after the expiration of 
two years. 

As soon as the board of county commissioners has for the first time 
established the boundaries of the subdivisions as hereinbefore provided, the 
said board of county commissioners shall thereupon appoint one elector 
from among the residents of each of the four subdivisions of the rural 
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school district of the county. Of these four trustees so appointed twa 
shall serve until the first regular school election after their appointment, 
one until the second regular school election after his appointment, and one 
until the third regular election after his appointment, the terms of trustees 
so appointed to be determined by lot. 

The chairman of the board of county comissioners, the county superin- 
tendent of schools and the county treasurer shall be ex-officio members 
of the board. No ex-officio member of the board may serve as chairman, 
nor may such member receive any further remuneration for his services 
than his regular salary for the other duties of his office. The county 
superintendent of schools shall be ex-officio secretary of the board and it 
shall be his duty to enforce rules, regulations and orders of the board. 

In any county in which a rural school district is in operation at the 
time of the passage of this act the county commissioners shall, at least 
twenty days previous to the first ensuing school election, redistrict the 
county into four subdivisions for purposes of election of trustees from the 
rural school district as heretofore provided. In case the term of one 
trustee of the rural school district is expiring in 1925 at the next ensuing 
election no trustee shall be elected as his successor. In ease the terms of 
two trustees of the rural school district of such county are expiring in 1925 
it shall be determined by lot which one of the two members shall continue 
on the board. On the third Saturday of April in such county the chairman 
of the board of county commissioners, the county superintendent of schools 
and the county treasurer shall become ex-officio members of the board of 
the rural school district as heretofore provided in this section. 


History: En. Sec. 3, Ch. 211, L. 1919; re-en. Sec. 1042, R. C. M. 1921; amd. Sec. 1, 
Ch. 68, L. 1923; amd. Sec. 3, Ch. 178, L. 1925. 


1043. Qualifications and election of trustees—petitions for nomination 
and election. The elected trustees shall be electors of the subdivision of 
the rural school district of the county in which they are to serve. Except as 
hereinbefore provided such trustees shall be elected at the annual school 
election and shall serve for three years and until their successors are elected 
or appointed and qualify. 

On or before fifteen days prior to the annual school election, there 
may be filed with the secretary of the board of trustees of the rural school 
district, petitions signed by at least twenty-five qualified electors of each 
subdivision of the rural school district in which the term of a trustee is 
about to expire, nominating candidates for trustees to be voted for at the 
ensuing election, and if any trustees are to be elected to complete unexpired 
terms, as hereinafter provided, such petition shall state whether the persons 
nominated therein are nominated for such unexpired terms or for full terms 
of three years. The board of trustees shall cause the names of all candi- 
dates for trustees of the rural school district to be printed and sent to 
the clerk in each subdistrict of the part in which a trustee is to be elected, 
to be posted at each polling place at least five days preceding the election. 
The election of school trustees shall be held and conducted under the super- 
vision of the trustees of the local subdistrict, who shall not less than fifteen 
days before the annual election post notices in three public places in their 
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subdistricts, which notices must specify the time and place of election and 
hours during which the polls will be open. The local trustees must appoint, 
by an order entered in their records, three qualified electors of said sub- 
districts to act as judges at said election, and the local clerk shall notify 
them by mail of their appointment. If the judges are not present at the 
time of opening the polls, the electors present may appoint judges, and 
the judges so appointed shall designate one of their number to act as 
eferk. The voting must be by ballot without reference to the general elec- 
tion laws in regard to nominations, forms of ballot, or manner of voting, 
and the polls shall be open for such time as the board of trustees may 
order; provided that such polls must be open between two p. m. and six 
p- m. It shall be the duty of the judges of the election to canvass the 
votes cast in their respective subdistricts for trustees, and make returns 
of the same to the county clerk in the manner and form as may be prescribed 
by the general election law of the state in so far as the same may be appli- 
eable to school elections. The returns shall be canvassed and the result . 
declared by the county commissioners and certificates of election issued by 
the county clerk in the same manner as may be prescribed by the general 
election laws of the state in so far as the same may be applicable thereto; 
provided that in the election of said board of trustees the votes cast in each 
of the four subdivisions of the rural school district, shall be canvassed 
separately and the candidates receiving the largest number of votes in any 
one subdivision shall be elected as the trustee for such subdivision; pro- 
vided, further, that no one shall be eligible as trustee who is not at the time 
of his election or appointment a bona fide resident and elector of the sub- 
division of the rural school district for which he is elected. 

Persons elected or appointed as trustees shall qualify by taking an 
oath to perform their duties according to law. Their oaths may be admin- 
istered by the county superintendent or any other officer authorized by 
law to administer oaths, and must be filed with the clerk of the board of 
trustees within fifteen days after the election or appointment. The board 
of county commissioners shall appoint trustees to fill vacancies in the board 
of rural school district trustees; provided, that such appointment is con- 
firmed by.the majority of the remaining members of such board. Trustees 
so appointed shall serve till the next regular school election, at which elec- 
tion successors shall be elected to serve for the unexpired balance of the 
term, if any. 


History: En. Sec. 4, Ch. 211, L. 1919; re-en. Sec. 1043, R. C. M. 1921; amd. Sec. 2, 
Ch. 68, L. 1923; amd. Sec. 4, Ch. 178, L. 1925. 


1044. Powers and duties of trustees—budget—taxes. The board of 
trustees of every rural school district shall have only the powers and shall 
perform only the duties enumerated in this act. The board of trustees of 
each subdistrict of the rural school district shall have all the powers and 
perform all the duties imposed upon: trustees of school districts according 
to the provisions of chapter 76 of the session laws of the thirteenth legis- 
lative assembly and acts amendatory thereof and supplementary thereto, 
except, as modified by the terms of this act. 

The board of trustees of each subdistrict of the rural school district shall 
not later than the last day of May prepare and certify to the board of 


704 


Ch. 96 RURAL SCHOOL DISTRICTS 1044. 


trustees of the rural school district, a. budget containing an estimate of all 
of the different items of expenditures for operation and maintenance to be 
incurred by such subdistricts for the ensuing school year. Such budget shall 
explain in detail the several items of estimated expenditures, together with 
an explanation of the necessity therefor. Such budget shall also be accom- 
panied by a full and complete report of the school facilities of the subdis- 
trict and of the educational opportunities afforded to each child in such 
subdistrict. Any board of trustees of a subdistrict making expenditures in 
excess of their budget shall have deducted from their budget for the 
ensuing year the amount of such excess expenditure, unless the county 
board of trustees authorized such expenditure from its emergency fund. 


For high school expenses in excess of the revenues derived from the 
high school levy of the county and for any extraordinary expenditure or 
expenditures for any purpose other than operation and maintenance of ele- 
mentary schools to be incurred by a subdistrict, not included in the budget 
for such subdistrict, as adopted by the board of trustees of the rural school 
district, the board of trustees of such subdistrict may cause to be levied 
upon the property in the subdistrict a special tax pursuant to the provi- 
sions of section 1203. 


The board of trustees of the rural school district shall on the first Mon- 
day in June, examine the budgets certified to it by the trustees of the 
several subdistricts, and from such budgets shall prepare a complete budget 
for the rural school district, which shall provide for the furnishing of 
reasonable eductional facilities to every child in the rural school district, 
including the payment of board or rent, or both, and transportation of chil- 
dren from isolated sections, in cases where the same is more expedient 
than maintaining a school in such isolated sections; all interest on all out- 
standing bonds issued by such rural school district or the payment of which 
has been assumed by such district, and so much of the principal of any 
such bonds as is to become due during the ensuing school year and also 
including any other reasonable item of expenditure not herein enumerated, 
and necessary for carrying out the provisions of this act. Such budget 
shall contain the detailed estimated expenditures of each subdistrict. 
Patrons shall have the right of appeal to the board of trustees of the rural 
school district in case provision of educational opportunities of children 
have been neglected or overlooked by the trustees of the subdistrict, and 
the decision of the trustees of the rural school district shall be final. 


The board of trustees of every rural school district is hereby author- 
ized to-include in the budget for any year as a separate item an amount 
not in excess of a one-half mill levy to provide for the following general 
purposes affecting the entire rural school district or for any of them: The 
supervision of the health of students, employment of a truant officer, pro- 
vision for new students in any local district who may have come into said 
district after the adoption of the budget for said district and not provided 
for in said budget. They shall also be authorized to provide a levy not 
in excess of one mill in any one year for establishing a building fund for 
the erection of portable or other school buildings, barns, dormitories or 
teacherages when the same are deemed necessary by the board of trustees 
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of the rural school district and to make provision of necessary building 
facilities for isolated and special cases. Whenever such extra levies are 
made the board of trustees of the rural school district shall specify the 
purposes for which same are to be used and make the expenditures for 
said purposes as set out in said budget. 


The board of trustees of the rural school district shall on or before 
the second Monday in June in each year certify to the board of county 
commissioners the total amount of money required in excess of the state 
and county apportionments to be raised by taxation for the rural school 
district pursuant to the budget adopted by the board, and the board of 
county commissioners shall cause to be levied at the time of the levy of 
taxes for state and county purposes, a sufficient levy upon all of the tax- 
able property within the rural school district to raise the amount of money 
so certified by the board of trustees of the rural school district, after 
allowing a deduction of ten per cent. on account of delinquencies. The 
board of trustees of the rural school district shall at its regular meeting 
held on the second Thursday in December, apportion to the several sub- 
districts their proportionate part of the taxes then collected, such propor- 
tionate part to be determined in accordance with the budget as above men- 
tioned. They may at this meeting make such adjustments in the budgets 
as may seem necessary because of new conditions arising since the budgets 
were allowed. 


Any warrant issued by any subdistrict board, except for salaries, shall 
be countersigned by the secretary of the board of trustees of the rural 
school district. Said secretary is authorized to countersign only such war- 
rants as are drawn in payment of expenses approved by the board of trus- 
tees of the rural school district in the budget of the subdistrict. Hereafter 
all warrants issued by subdistricts shall carry the notation ‘‘This warrant 
not valid, except for salaries, unless countersigned by secretary of acy a 
of trustees of the rural school district.’’ 


The board of trustees of the rural school district is authorized to close 
schools with an enrollment of fewer than five pupils, if in the judgment 
of said board, such children can be cared for more economically, and in a 
satisfactory manner in another school. Said board shall also be empowered 
to place textbooks and equipment of schools closed in other communities 
where such materials are needed, provided that such textbooks and equip- 
ment shall be replaced or new materials shall be provided in their stead at 
such time as it may become desirable to reopen said school. 


The faith of the rural school district is solemnly pledged for the pay- 
ment of the interest and the redemption of the principal of the bonds 
which at the time when this act takes effect have been issued or assumed . 
by the rural school district. And for the purpose of enforcing the pro- 
visions of this chapter, the rural school district shall be a body corporate, 
which may sue and be sued by or in the name of the board of school 
trustees of such district. 


The board of trustees of the rural school district shall be authorized to 
establish a salary schedule based upon teaching experience, training and 
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certification of teachers and to determine transportation rates and allow- 


ances for board and house rent. 

History: En. Sec. 5, Ch. 211, L. 1919; References 
re-en. Sec. 1044, R. C. M. 1921; amd. Sec. Chicago ete. R. R. Co. v. Fallon County, 
es Ch. 68, L. 1923; amd. Sec. 5, Ch. 178, 95 568, 581, 28 P 2d 462. 

. 1925. ; 


1045. Funds of third class districts—indebtedness to remain. All sink- 
ing funds on hand as a surplus or credit to the various third class districts 
in any county prior to and on July 1 of the year in which the provisions 
of this act shall be accepted in such county shall remain as the sinking 
funds of the several subdistricts and in no event may they be used for 
any other purpose than as the sinking fund of the subdistrict. All moneys 
to the credit of the general or special funds of subdistricts prior to and on 
July 1 of the year in which the provisions of this act shall be accepted shall 
remain to credit of such general or special funds of subdistricts and shall 
serve to reduce the levies of such subdistricts the first year as many mills 
as would be required to procure by special levy on the subdistrict the 
amount of money on hand to the credit of the subdistrict, unless such 
funds are required for meeting contracts already entered into when the 
rural school district begins to operate. 

All of the existing indebtedness of the various third class districts in 
any county prior to and on July 1 of such year, whether for maintenance 
or bonded indebtedness, or otherwise, shall remain the indebtedness of 
and be paid by the subdistricts, such payments being made from a sub- 
district special levy for that purpose. 

History: n. Sec. 6, Ch. 211, L. 1919; re-en. Sec. 1045, R. C. M. 1921; amd. Sec. 4, 
Ch. 68, L. 1923; amd. Sec. 6, Ch. 178, L. 1925. 

1046. Creation of second-class districts—procedure. Second-class dis- 
tricts may be created from the territory embraced in any rural school 
district, within the discretion of the board of trustees of such rural school 
district; provided, that such proposed district has an assessed valuation 
of not less than six hundred thousand dollars. Such district shall be 
created only upon the petition of one hundred qualified electors residing 
in the proposed district, setting forth in the petition the assessed valua- 
tion and the boundaries of the proposed district. In the event of the 
ereation of such district, the county superintendent of schools shall, upon 
notice received from the board of trustees of the rural school district, 
appoint five trustees for the newly created district, who shall serve until 
the next regular election. 

All school property situated in the new district shall become the prop- 
erty of the new district, and the remainder of the property of the rural 
school district shall continue to be the property of the rural school district. 

If, at the time such new district is created, there is any indebtedness 
against the rural school district, then the board of county commissioners 
of the county in which such districts are located shall, at its first regular 
meeting after the order creating said new district is made, apportion such 
indebtedness between said districts, by first deducting from said indebted- 
ness the amount of all moneys in the treasury belonging to the sinking 
fund of said rural school district, and then apportioning the remainder 
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of the indebtedness between the respective districts in proportion to the 
value of the school property remaining in the rural school district to the 
value of the school property in the new district. Upon the adjustment of 
such indebtedness, it shall be the duty of the board of trustees of such new 
district to cause to be made out, issued, and delivered to the trustees of 
such rural school district, warrants equal to the amount of such indebted- 
ness apportioned to such new district, which warrants, upon presentation, 
shall be indorsed by the treasurer of the county, ‘‘Not paid for want of 
funds,’’ and shall thereafter draw interest at the rate of six per cent. per 
annum until such time as funds may be available for their payment. 

Until said warrants are paid, it shall be the duty of the board of 
county commissioners of said county to levy annually a tax upon the 
taxable property of such new school district, sufficient to pay the inter- 
est on said warrants, and the money realized from the levy of such taxes 
shall be, by the county treasurer, kept in a special fund to be used solely 
for the purpose of paying the interest and principal of said warrants. 

The school trustees of such new district shall have, and are hereby 
given the power and authority to issue, on the credit of their district, 
coupon bonds and to sell and dispose of the same for the purpose of 
providing the necessary funds to pay such warrants. Such bonds shall 
be issued and disposed of upon condition and in the manner provided in 
section 1235 of this code, except that said bonds shall recite in the body 
of such bond that ‘‘This bond is issued for the purpose of providing funds 
to pay outstanding warrants.’’ : 

History: En. Sec. 7, Ch. 211, L. 1919; re-en. Sec. 1046, R. C. M. 1921. 

NOTE.—Section 1235 of this code referred to in this section has been repealed. 
For bonding provisions see sections 1224, 1225, 1226, 1228 and 1229 of this code. 

1047. Annual meeting of trustees—other meeting—expenses—forfeiture 
of office for absences. The regular annual meeting of the board of trustees 
of the rural school district shall be held on the first Thursday in July. 
At this meeting new members elected shall take office; a president shall 
be elected for the ensuing year by the board, from among its own mem- 
bership; and the executive officers of the board shall make their annual 
reports. Another regular meeting shall be held on the second Thursday 
in December and special meetings may be called by the president, or by 
three other members of the board. Each member of the board of trustees 
of the rural school district shall be paid from the general fund of the 
county his necessary traveling expenses in attending regular meetings, 
but not to exceed four special meetings, and an honorarium of seventy-five 
dollars per year. Failure to attend two regular meetings in succession, 


unless excused on account of sickness shall work a forfeiture of the office. 
History: En. Sec. 8, Ch. 211, L. 1919; re-en. Sec. 1047, R. C. M. 1921; amd. Sec. 5, 


Ch. 68, L. 1923. 

1048. Dissolution of rural school district—procedure. A rural school 
district organized under the provisions of this act may be dissolved after 
the expiration of four years from the date of its organization, in the follow- 
ing manner, to-wit: 

Whenever, between the first day of January and the first day of 
March in any year after four full school years have expired twenty per 
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cent. of the registered electors in a rural school district shall petition the 
board of trustees of the rural school district requesting the dissolution of 
such school district, the board of trustees of the rural school district shall 
submit such petitions to the county clerk, and the county commissioners 
shall call an election which shall be held in all third class districts of the 
county and conducted in the manner prescribed for the adoption of the 
rural school district as set forth in section 1042. If a majority of votes cast 
at such election shall be in favor of the dissolution of the rural school dis- 
trict, the board of county commissioners shall make an order to that effect 
and on and after July first the rural school district shall be dissolved and 
the several subdistricts shall thereupon become school districts of the third 
class. | 

If the election for the dissolution of such school district should fail 
to carry, another election upon the question of dissolution of such school 
district may not be held until after the expiration of two years. 

The board of county commissioners shall distribute funds of the rural 
school district and apportion the indebtedness of the rural school district 
in the following manner. Each school district (formerly a subdistrict) 
shall thereupon become the owner of all the property of the rural school 
district located within its boundaries. The county commissioners shall 
apportion to each school district that portion of the funds of the rural 
school district other than sinking funds, which is in proportion to the 
number of school census children within the school district. Provided 
that in the counties where the rural school district was organized prior 
to the passage of this act the county commissioners of the county shall 
continue to levy the taxes upon all the property located within the terri- 
tory which formerly constituted the rural school district, until the interest 
and the principal of all bonds issued by the rural school district shall have 
been paid in full. 


History: En. Sec. 9, Ch. 211, L. 1919; re-en. Sec. 1048, R. C. M. 1921; amd. Sec. 6, 
Ch. 68, L. 1923; amd. Sec. 7, Ch. 178, L. 1925. 


CHAPTER 97 


CLERKS OF SCHOOL DISTRICTS 


Section 1049. Clerk—duties of. 
1050. Same—accounts of expenditures. 
1051. School census—how made—liability for failure or neglect. 
1051.1. Checking census reports—number of blind and deaf to be ascertained. 
1052. Report of expenditures. 


1049. Clerk—duties of. The duties of the district clerk shall be as 
follows: | 

To attend all meetings.of the board of trustees; but if he shall not be 
present, the board of trustees shall select one of their number as clerk, 
who shall certify the proceedings of the meeting to the clerk of the district 
to be recorded by him. He shall keep his record in a book to be furnished 
by the board of trustees, and he shall preserve a copy of all reports made 
to the county superintendent, and safely preserve and keep all books and 
documents belonging to his office, and shall turn the same over to his 
Successors. 
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History: Ap. p. Sec. 1830, Pol. C. 1895; 
amd. Sec. 6, p. 131, L. 1897; re-en. Sec. 
899, Rev. C. 1907; amd. Sec. 1 Ch, 102, 
L. 1911; amd. Sec. 512, Ch. 76, L. 1913; 
re-en. Sec. 1049, R. C. M. 1921. Cal. Pol. 
C. Sec. 1650. 


Acting Clerk of Board of Trustees 


Title to office may not be tried in a 
proceeding to which the incumbent is not 
a party, and where one is at least a de 
facto officer, his acts, done by color of 
office, are proof against collateral attack; 
hence where a member of a school board 
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letting of a contract, the contention of 
defendant district in an action to recover 
thereon, that under section 1005, R. C. M. 
1921, he could not act as such, need not be 
passed upon on appeal from a judgment 
of nonsuit. Lumber Co. v. School Dist. 
No. 56, 84 M 461, 469, 277 P 9. 


Presentation of Claims 


The presentation of a claim to a clerk 
of a district is nugatory, and his assur- 
ance that the same would be paid does 
not bind the board. Kenyon-Noble Lum- 
ber Co. v. School District No. 4, 40 M 123, 


was acting as its clerk at the time of the 129, 105 P 551. 


1050. Same—accounts of expenditures. To keep accurate and detailed 
accounts of all receipts and expenditures of school moneys. At each 
annual school meeting the district clerk shall present his record-book 
for public inspection, and shall make a statement of the financial condi- 
tion of the district and the action of the trustees, and such record must 
always be open for public inspection. 

History: Ap. p. Sec. 1830, Pol. C. 1895; amd. Sec. 6, p. 131, L. 1897; re-en. Sec. 
899, Rev. C. 1907; amd. Sec. 1, Ch. 102, L. 1911; amd. Sec. 512, Ch. 76, L. 1913; re-en. 
Sec. 1050, R. C. M. 1921. Cal. Pol. C. Sec. 1650. 

1051. School census—how made-—liability for failure or neglect. The 
clerk of the school district shall make annually between the 15th day of 
September and the 15th day of October of each year an exact census of 
all children and youths between the ages of six and twenty-one years re- 
siding in the district. The term ‘‘residing’’ as used in this section shall 
be defined in such a way as to include (1) children residing with their 
parents or guardians in such district, (2) children temporarily residing 
outside of such district for the purpose of attending any district school or 
eounty high schools or other public institution of learning or any benev- 
olent or private institution, providing that parents of resident children 
of any district must be residing in the district on the first day of October 
and provided further that the resident children themselves must have been 
actual residents of the district immediately previous to such outside resi- 
dence. The term ‘‘residing’’ is further defined in such a way as to exclude 
(1) children temporarily visiting in or passing thru such district, (2) 
children who have never actually resided within the district, even tho 
their parents or guardians shall reside within the district, (3) children 
who are residing within the district for the purpose of attending any ~ 
district school or county high school or other public institution of learning 
or any private or benevolent institution of learning who shall be listed in 
the school district where their parents reside, (4) all children who may 
properly be included in the census of some other district. He shall take 
specifically and separately a census of all children under the age of six 
years in the manner aforesaid. The census of the clerk shall be made in 
alphabetical form upon blanks to be furnished by the county superintendent 
of schools and shall show the following facts: 

1. The full name of all children less than twenty-one years of age 
and residing in the district on the first day of October. Such names shall 
be given by families under the name of the parents or guardian. 
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2. The Christian'and surnames of both parents or guardian including 
initials of all middle names together with the place of residence of said 
parents or guardian specified by street and number if living in city or town, 
or if living in any other than a city or town the postoffice address of such 
parents or guardian must be given. The year, month, and day on which 
each child was born and the age in years counting the first day of October 
and sex. 

3. Such other facts as the superintendent of public instruction may 
require.) i 

_ He shall make under oath two full reports on blanks furnished for the 

purpose to the county superintendent of schools within fifteen days after 
the completion of the census and a copy of said report shall be delivered to 
the school trustees. Failure to make such report as specified, or the inclu- 
sion in such report of names of children which are fictitious or names of 
children which are not residents of the district shall constitute a misde- 
meanor and shall be punishable by a fine of not less than ten dollars 
($10.00) nor more than fifty dollars ($50.00). For taking the census the 
district clerk shall be paid by the board of trustees from the county school 
money to the credit of the district in the same manner as other contingent 
expenses are paid at a rate not exceeding ten cents for each child’s name 
returned by him. The clerk shall not be paid for taking the census until 
after the list has been checked by the county superintendent, as herein- 
after provided, and the correct number of children reported to the school 
trustees. He shall receive such other compensation for other services as 
may be allowed by the board of trustees. In case any district clerk shall 
fail to take the census as provided in this act or shall fail to take a proper 
and accurate census at the proper time and if thru such neglect the district 
fails to receive its apportionment of school money, such school clerk shall 
be individually liable to the district for the full amount so lost and it may 
be recovered on a suit by any citizen of such district in the name and for 
the benefit of such district. 


History: Ap. p. Sec. 28, p. 626, Cod. 


dence as prima facie evidence of the facts © 
Stat. 1871; re-en. Sec. 27, p. 127, L. 1874; 


therein stated. State v. Vinn, 50 M 27, 


re-en. Sec. 1114, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1886, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1830, Pol. C. 1895; amd. Sec. 6, 
p. 131, L. 1897; amd. Sec. 5, p. 122, L. 
1901; amd. Sec. 1, Ch. 97, Ll. 1907; re-en. 
Sec. 899, Rev. C. 1907; amd. Sec. 1, Ch. 
102, L. 1911; re-en. Sec. 512, Ch. 76, L. 
1913; amd. Sec. 14, Ch. 196, L. 1919; re-en. 
Sec. 1051, R. C. M. 1921; amd. Sec. 1, Ch. 
118, L. 1927. 


Census 


A school census kept as required by law 


is a public record, and admissible in evi- 


1051.1. 


39, 144 P 773. 


The exact census which the clerk is re- 
quired to take, must be precisely accurate, 
and cannot include any person whose legal 
residence is elsewhere. School Dist. No. 7 
v. Peterson, 10 M 17, 24 P 698. See, also, 
State ex rel. Johnson v. Kassing, 74 M 25, 
28, 238 P 582. 


References 


O’Brien v. School District No. 1, 68 M 
432, 435, 219 P 1113. 


Checking census reports—number of blind and deaf to be 


ascertained. It shall be the duty of the county superintendent of schools 
upon receipt of the report as provided in section 1051 to carefully examine 
the same and check it for errors or duplications with other census reports 
filed by other clerks of school districts of his county. For the purpose of 
assisting him in checking duplication in such reports, he shall make an 
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alphabetical card index, classified by families, showing the names of all 
children on the school census, which index shall be prepared in duplicate 
and a copy thereof forwarded to the superintendent of public instruction 
as provided hereafter. If the name of the same person be found upon 
more than one report or if the report contains names which are fictitious 
or names which properly belong in some other school district, he shall strike 
out such fictitious names and all duplicate names from all lsts except 
that of the district in which such person was residing in good faith on the 
first day of October. If the county superintendent should find upon any 
census list the names of any persons who he believes were not residents in 
good faith in such district as aforesaid or which he believes are fictitious, 
he shall notify the clerk of the particular school district and if said clerk 
shall not establish the correctness of the list within fifteen days after such 
notification, such names shall be stricken from the list. At the time of 
taking the annual census the clerk shall use reasonable diligence to ascer- 
tain the number of blind and deaf mute persons residing in the district be- 
tween the ages of five and twenty-one years with the names and postoffice 
addresses of each. 
History: En. Sec. 2, Ch. 118, L. 1927. 


1052. Report of expenditures. The clerk of the school district shall 
make annually, between the first and twentieth day of July of each year, 
an exact detailed and itemized statement of all moneys expended by, or 
in behalf of the school district, which statement shall show all receipts 
and disbursements made on behalf of the school district from July first of 
the preceding year to July first of the current year. In districts where 
the annual expenditures are less than five thousand dollars ($5,000.00) 
per annum, the clerk shall prepare and file with the board a detailed and 
itemized statement of all moneys expended, showing the number of war- 
rants, together with the date thereon, to whom such warrant was paid, 
the amount of such warrant, and the purpose for which such warrant was 
drawn, and shall post a copy of such statement in three (3) conspicuous 
places in the district, one (1) of which shall be on the schoolhouse of the 
district, and in all districts disbursing annual amounts exceeding five 
thousand dollars ($5,0000.00), he shall file with the county superintendent 
a copy of said statement not later than the first week in August, or he shall 
with the approval of the board of trustees, cause the books to be audited 
by either the state examiner’s office or by a public accountant approved 
by the state examiner, and the report of such audit shall be filed with 
the county superintendent not later than the first week in August. 


History: En. Sec. 4, Ch. 102, L. 1911; amd. Sec. 512, Ch. 76, L. 1913; amd. Sec. 15, 
Ch. 196, L..1919; re-en. Sec. 1052, R. C. M. 1921; amd. Sec. 1, Ch. 164, L. 1931. 


CHAPTER 98 


GRADES AND COURSES OF STUDY IN THE PUBLIC SCHOOLS 


Section 1053. Public school defined. 
1054. Course of study in public schools. 
1055. Sectarian publications prohibited. 
1056. Who may attend. 
1057. Kindergarten free. 
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1053. Public school defined. A public school is a school established 
and maintained under the laws of this state at public expense and compris- 
ing the elementary grades, and, when established, the kindergarten and 
the high school including all the junior and senior grades of high school 
work. . 


History: Ap. p. Sec. 32, p. 627, Cod. 
Stat. 1871; re-en. Sec. 31, p. 128, L. 1874; 
re-en. Sec. 1118, 5th Div. Rev. Stat. 1879; 


L. 1913; re-en. Sec. 1053, R. C. M. 1921; 
amd. Sec. 1, Ch. 72, L. 1931. 


re-en. Sec. 1890, 5th Div. Comp. Stat. 1887; References 
re-en. Sec. 1860, Pol. C. 1895; re-en. Sec. Box et al. v. Dunean et al., 98 M 216, 
911, Rev. C. 1907; amd. Sec. 600, Ch. 76, 38 P 2d 986. 


1054. Courses of study in public schools. All public schools shall 
be taught in the English language, and instruction shall be given in 
the following branches, viz.: Reading, penmanship, written arithmetic, 
mental arithmetic, orthography, geography, English grammar, physiology 
and hygiene, with special reference to the effect of alcoholic stimulants 
and narcotics on the human system, civies (state and federal), United 
States history, the history of Montana, and elementary agriculture. 


History: Ap. p. Sec. 33, p. 627, Cod. Sec. 1, Ch. 127, L. 1917; re-en. Sec. 1054, 
Stat. 1871; re-en. Sec. 32, p. 128, L. 1874; R. C. M. 1921. Cal. Pol. C. Secs. 1664- 


re-en. Sec. 1119, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1891, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1861, Pol. C. 1895; amd. Sec. 1, 
Ch. 23, L. 1903; re-en. Sec. 912, Rev. C. 
1907; amd. Sec. 601, Ch. 76, L. 1913; amd. 


1665. 


References 


Perkins v. Trask et al.,.95 M 1, 8, 23 
Pad: 982: 


1055. Sectarian publications prohibited. No publication of a sectarian, 
partisan, or denominational character shall be used or distributed in any 
school, or be made a part of any school library; nor shall any sectarian or 
denominational doctrines be taught therein. 


History: .Ap. p. Sec. 35, p. 628, Cod. amd. Sec. 1863, Pol. C. 1895; re-en. Sec. 
Stat. 1871; re-en. Sec. 34, p. 129, L. 1874; 914, Rev. C. 1907; re-en. Sec. 609, Ch. 76, 
re-en. Sec. 1121, 5th Div. Rev. Stat. 1879; LL. 1913; re-en. Sec. 1055, R. C. M. 1921. 
re-en. Sec. 1893, 5th Div. Comp. Stat. 1887; Cal. Pol. C. Sec. 1672. 


1056. Who may attend. Every public school not otherwise provided 
for by law shall be open to the admission of all children between the 
age of six and twenty-one years residing in the school district, and the 
board of trustees shall have the power to admit children not residing 
in the district as hereinbefore provided; provided, however, that trustees 
may establish continuation schools, part-time and night schools for persons 
over twenty-one years of age; provided, that none of the funds apportioned 


under section 945 shall be expended for such purposes. 


History: Ap. p. Sec. 32, p. 627, Cod. 

Stat. 1871; re-en. Sec. 31, p. 128, L. 1874; 
re-en. Sec. 1118, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1890, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1860, Pol. C. 1895; ap. p. Sec. 
911, Rev. C. 1907; re-en. Sec. 604, Ch. 76, 
L. 1913; amd. Sec. 16, Ch. 196, L. 1919; 
re-en. Sec. 1056, R. C. M. 1921. Cal. Pol. 
C. Sec. 1662. 


1057. Kindergarten free. 


Operation and Effect 


The matter of maintaining or closing of 
any particular school or schools, being ad- 
dressed to the discretion of the board, 
cannot be controlled by mandamus. State 
ex rel. Robinson v. Desonia et al., 67 M 
201, 2038, 215 P 220. 


References 


Peterson v. School Board et al., 73 M 
442, 445, 236 P 670. 


The school board of any school district im 


the state shall have power to establish and maintain free kindergartens. 
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in connection with the public schools of said district, for the instruction 
of children between three and six years residing in said district, and shail 
establish such course of training, study, and discipline, and such rules 
and regulations governing such preparatory or kindergarten schools, as 
said board may deem best; provided, that nothing in this act shall be con- 
strued to change the law relating to the taking of the census of the school 
population or the apportionment of state and county school funds among 
the several counties and districts in the state; provided, further, that the 
cost of establishing and maintaining such kindergartens shall be paid from 
the school funds of said district, and the said kindergartens shall be a part 
of the public school system and governed, as far as practicable, in the 
manner and by the same officers as is now or hereafter may be provided 
by law for the government of the other public schools of the state; pro- 
vided, further, that the teachers of kindergarten schools shall pass such 
examination on kindergarten work as the kindergarten department of the 
state normal school may direct; provided, that a certificate from a kinder- 
garten teacher’s institute of recognized standing shall be recognized by 
the state normal school. . 


History: Un. Sec. 1, p. 64, L. 1899; re-en. Sec. 916, Rev. C. 1907; amd. Sec. 602, 
Ch. 76, L. 1913; re-en. Sec. 1057, R. C. M. 1921. Cal. Pol. C. Sec. 1662. 


1058. Repealed—Chapter 148, laws of 1931. 


CHAPTER 99 


SCHOOL DAY, MONTH AND YEAR—HOLIDAYS—PIONEER AND ARBOR DAY 


Section 1059. School day. 
1060. School month—legal holiday. 
1061. School year. 
1062. Legal holidays. 
1063. Pioneer day, how observed. 
1064. Exercises in public schools. 
1065. Pioneer medal. 
1066. Copies of essays to be deposited with state historical library. 
1067. Courses of exercises. 
1068. Arbor day—date of. 
1069. Arbor day exercises. 
1070. Course of exercise. 


1059. School day. The school day shall be six hours in length, 
exclusive of an intermission at noon; but any board of trustees in any 
district having a population of five hundred or more may fix as the school 
day a less number of hours than six; provided, that it be not less than four 
hours, except in the lowest primary grades, where the pupils may be dis- 
missed after an attendance of three hours. 


History: Ap. p. Sec. 36, p. 628, Cod. p. 132, L. 1897; re-en. Sec. 913, Rev. C. 
Stat. 1871; re-en. Sec. 35, p. 129, L. 1874; 1907; re-en. Sec. 605, Ch. 76, L. 1913; 
re-en. Sec. 1122, 5th Div. Rev. Stat. 1879; re-en. Sec. 1059, R. C. M. 1921. Cal. Pol. 
re-en. Sec. 1894, 5th Div. Comp. Stat. 1887; C. Sec. 1673. 
amd. Sec. 1862, Pol. C. 1895; amd. Sec. 7, 


1060. School month—legal holiday. In every contract between any 
teacher and board of trustees, a school month shall be construed as 
twenty school days, or four weeks of five days each, and no teacher shall 
be required to teach school on a legal holiday, except as hereinafter pro- 
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1061-1063 
vided, and no deduction from the teacher’s time or wages shall be made 
by reason of the fact that a school day happens to be a legal holiday. Any 
contract made in violation of this section shall have no force or effect as 
against the teacher. 


History: Ap. p. Sec. 40, p. 629, Cod. 
Stat. 1871; re-en. Sec. 39, p. 131, L. 1874; 
re-en. Sec. 1126, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1898, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1843, Pol. C. 1895; re-en. Sec. 
904, Rev. C. 1907; amd. Sec. 1, Ch. 28, L. 
1909; amd. Sec. 807, Ch. 76, L. 1913; amd. 


1061. School year. The school year shall begin on the first day of 
July and end on the thirtieth day of June; provided, that in all districts 
the school shall be in session not less than six months during any school 
year; provided, further, that any school district which shall fail to main- 
tain a free school for six months during the next preceding year, or any 
school district that shall fail to make its annual report to the county superin- 
tendent, as provided by law, on or before August first, of each year, shall 
not be entitled to receive any apportionment of any school moneys from 
the state interest and income funds. Any and all such moneys forfeited by 
any school district shall be apportioned by the Nsshitags he superintendent to 
other school districts of his county. 


History: Ap. p. Sec. 1864, Pol. C. 1895; 
re-en. Sec. 915, Rev. C. 1907; amd. Sec. 


Sec. 1, Ch. 240, L. 1921; re-en. Sec. 1060, 
R. C. M. 1921. Cal. Pol. C. Sec. 1697. 


References 


Cited or applied as laws of 1909, p. 33, 
before amendment, in Finley v. School 
District No. 1, 51 M 411, 414, 153 P 1010. 


the discretion of the board, cannot be 
controlled by mandamus. State ex rel. 


607, Ch. 76, L. 1913; amd. Sec. 4, Ch. 81, 
L. 1917; re-en. Sec. 1061, R. C. M. 1921; 
amd. Sec. 1, Ch. 183, L. 1933. Cal. Pol. 
C. Sec. 1878. 


Operation and Effect 
The matter of maintaining or closing 


Robinson v. Desonia et al., 67 M 201, 203, 
215 P 220. 


References 


Cited or applied, before amendment, in 
Finley v. School District No. 1, 51 M 411, 
413, 153 P 1010. 


any particular school, being addressed to 


1062. Legal holidays. No school shall be in session on the following 
holidays: New Year’s day, Memorial day (May 30th), Independence day 
(July 4th), Labor day (first Monday in September), Thanksgiving day, or 
Christmas day; provided, however, that in school districts where the school 
building must be used for election purposes, state and national election 
day shall be deemed a legal holiday under the provisions of this act. No 
school shall be dismissed on the following holidays, but appropriate exer- 
cies as a part of the day’s program shall be held in each school when school 
is in session, on each of the said holidays, and where such holidays fall 
on Saturday or Sunday such exercises shall be conducted on the Friday pre- 
ceeding such holiday: Lincoln’s Birthday (February 12th), Washington’s 
Birthday (February 22d), Arbor day (second Tuesday of May), Flag day 
(June 14th), Columbus day (October 12th), Pioneer day (November Ist), 
Armistice day (November 11th), and such other days as may hereafter 
be designated as legal holidays by the legislature or governor. 

History: En. Sec. 1300, Ch. 76, L. 1913; amd. Sec. 2, Ch. 240, L. 1921; re-en. Sec. 
1062, R. C. M. 1921. 

1063. Pioneer day, how observed. The first Monday of November of 
each year shall be designated and known as Pioneer day in the state of 
Montana. 
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History: En. Sec. 1, Ch. 88, L. 1903; re-en. Sec. 1025, Rev. C. 1907; amd. Sec. 1B 
Ch. 35, L. 1909; amd. Sec. 1400, Ch. 76, L. 1913; re-en. Sec. 1063, R. C. M. 1921. 


1064. Exercises in public schools. On said Pioneer day in the public 
schools the afternoon thereof shall be devoted to the study and discussion 
of pioneers and pioneer history of the region of country now comprising 
the state of Montana. 


History: En. Sec. 2, Ch. 88, L. 1903; re-en. Sec. 1026, Rev. C. 1907; amd. Sec. 1400, 
Ch. 76, L. 1913; re-en. Sec. 1064, R. C. M. 1921. 


1065. Pioneer medal. The state board of education is hereby author- 
ized to award annually its pioneer medal to the student of the public schools 
or state institutions who shall, on said day deliver the best essay on such 
subject of pioneer history, having regard to historical research and literary 
merit. 

History: En. Sec. 3, Ch. 88, L. 1903; re-en. Sec. 1027, Rev. C. 1907; re-en. Sec. 
1400, Ch. 76, L. 1913; re-en. Sec. 1065, R. C. M. 1921. 


1066. Copies of essays to be deposited with state historical library. 
Copies of such essays shall be filed by the said state board of education 
with the librarian of the historical and miscellaneous department of the 
state library. 


History: En. Sec. 4, Ch. 88, L. 1903; re-en. Sec. 1028, Rev. C. 1907; amd. Sec. 1, 
Ch. 35, L. 1909; re-en. Sec. 1400, Ch. 76, L. 1913; re-en. Sec. 1066, R. C. M. 1921. 


1067. Courses of exercises. The superintendent of public instruction 
shall have power and it shall be its duty to prescribe from year to year 
-a suitable course of exercises to be observed in the public schools of the 
state on Pioneer day. | 


History: En. Sec. 5, Ch. 88, L. 1903; re-en. Sec. 1029, Rev. C. 1907; amd. Sec. 1, 
Ch. 35, L. 1909; amd. Sec. 1, Ch. 51, L. 1911; re-en. Sec. 1400, Ch. 76, L. 1913; re-en. Sec. 
1067, R. C. M. 1921. 


1068. Arbor day—date of. The second Tuesday of May in each year 
shall be known throughout the state of Montana as Arbor day. 


History: En. Sec. 2040, 5th Div. Comp. Stat. 1887; amd. Sec. 1990, Pol. C. 1895; 
amd. Sec. 1, Ch. 11, L. 1907; re-en. Sec. 1022, Rev. C. 1907; amd. Sec. 1, Ch. 83, L. 1909; 
re-en. Sec. 1401, Ch. 76, L. 1913; re-en. Sec. 1068, R. C. M. 1921. 


1069. Arbor day exercises. In order that the children in our public 
schools shall assist in the work of adorning the school grounds with trees, 
and to stimulate the minds of the children toward the benefit of preserva- 
tion and perpetuation of our forests and the growing of timber, it shall be 
the duty of the authorities in every public school district in the state to 
assemble the children in their charge on the above day in the school build- 
ing or elsewhere, as they may deem proper, and to provide for and con- 
duct under the general supervision of the city superintendent, county super- 
intendent, teachers and trustees or other school authorities having the gen- 
eral charge and oversight of the public schools in each city or district such 
exercises as shall tend to encourage the planting, preservation and protec- 
tion of trees and shrubs, and an acquaintance with the best methods to be 
adopted to accomplish such results. 

History: En. Sec. 1991, Pol. C. 1895; re-en. Sec. 1023, Rev. C. 1907; re-en. Sec. 
1401, Ch. 76, L. 1913; re-en. Sec. 1069, R. C. M. 1921. 
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1070. Course of exercise. The superintendent of public instruction 
shall have power to prescribe from year to year a course of exercises and 
instruction in the subject hereinbefore mentioned, which shall be adopted 
and observed by the said public school authorities on Arbor day. 


History: En. Sec. 1992, Pol. C. 1895; re-en. Sec. 1024, Rev. C. 1907; re-en. Sec. 
1401, Ch. 76, L. 1913; re-en. Sec. 1070, R. C. M. 1921. 


CHAPTER 100 


INSTRUCTION IN FIRE DANGERS AND PREVENTION 
OF COMMUNICABLE DISEASES 


Section 1071. Fire drills. 
1072. Instruction in fire dangers and prevention thereof. 
1073. Prevention of communicable diseases. 


1071. Fire drills. In all schools of the state, either public or private, in 
which thirty or more children are enrolled it shall be the duty of the teacher 
or teachers therein employed to instruct the children under their imme- 
diate control and charge once each week during the school terms in ‘‘fire- 
drill’’ as hereinafter provided, except that in buildings occupied exclusively 
by high school students, drills may be held but twice each month. 

-A fire-alarm shall be given by striking a gong, and immediately upon 
such alarm the children shall be required to form immediately a line and 
leave the building in an orderly manner, through the exit and exits that 
will most expeditiously clear the building. There shall be no certain day of 
the week or hour of the day for giving such alarm, and it shall be given 
without previous warning to the children. 

It shall be the duty of the trustees or directors, or other persons having 
control and management of any school building of the class mentioned 
herein, to provide one or more gongs therefor, with such means of sounding 
the same as may be approved by the state fire marshal. Each member 
of any board of trustees or directors, or any other person whose duty it is 
to install said gongs as herein provided, who fails or refuses so to do, shall 
be guilty of a misdemeanor, and upon conviction shall be fined not less 
than five nor more than fifty dollars. 

Any teacher who fails or refuses to instruct in said fire-drill in the man- 
ner provided for in this chapter, after the installation of gongs, as above 
provided, shall be deemed guilty of a misdemeanor, and shall upon con- 
viction be fined not less than five nor more than twenty-five dollars. 

History: En. Sec. 610, Ch. 76, L. 1913; re-en. Sec. 1071, R. C. M. 1921; amd. Sec. 1, 
Ch. 90, L. 1931. 

1072. Instruction in fire dangers and prevention thereof. Every teach- 
er or instructor in every public, private, or parochial school of elementary 
grade, consisting of more than ten pupils, shall devote not less than ten 
minutes in each week during which school is in session to the instruction 
of pupils in fire dangers. 

For tke purpose of such instruction it shall be the duty of the commis- 
sioner of insurance to prepare a book, conveniently arranged in chapters 
or lessons, such chapters or lessons to be in number sufficient to provide 
a different chapter or lesson for each week of the maximum school year, - 


yay: 


1073 POLITICAL CODE Ch. 100, 1073 


one of such lessons to be read by the teachers in such school each week; 
provided, that if it is advisable, and found possible, to secure such lessons 
as may have been prepared for this purpose, or in use in another state, the 
same may be used in this state. 

This book shall be published at the expense of the state from the amount 
appropriated for public printing, under the direction of the state superin- 
tendent of public instruction, and shall be distributed in quantities sufficient 
to provide a copy for each teacher required by the provisions of this chapter 
to give the instruction herein provided for; the distribution to be made by 
the state superintendent of public instruction. 

Wilful neglect by any principal, or other person in charge of any public, 
private, or parochial school of the elementary grades to comply with the 
provisions of this chapter, shall be a misdemeanor, punishable for each of- 
fense by a fine of not less than five dollars nor more than twenty dollars. 

History: En. Sec. 1, Ch. 24, L. 1911; re-en. Sec. 611, Ch. 76, L. 1913; re-en. Sec. 
1072, R. C. M. 1921. 

1073. Prevention of communicable diseases. There shall be taught in 
every year in every public school of elementary grade in Montana the 
principal modes by which each of the dangerous communicable diseases 
spread, and the method for the restriction and prevention of each such 
diseases as smallpox, diphtheria, scarlet fever, measles, tuberculosis, chick- 
en-pox, and such other diseases as may be named and attention called to 
the same by the board of health of this state. 

School boards shall annually send to the public school superintendents 
and teachers throughout the state printed data and statements which will 
enahle them to comply with the provisions of this chapter. 

School boards are hereby required to direct superintendents and teach- 
ers to give oral and blackboard instruction, using the data and statements 
supplied by the state board of health. 

Neglect or refusal on the part of any superintendent or teacher to com- 
ply with the provisions of this chapter shall be considered a sufficient cause 
for dismissal from the school by the school board. 

Any member of any school board who shall wilfully neglect or refuse 
to comply with any provisions of this chapter shall be deemed guilty of a 
misdemeanor, and shall be subject to punishment by a fine not exceeding 
one hundred dollars. 

History: En. Sec. 1, Ch. 27, I. 1909; amd. Sec. 612, Ch. 76, L. 1913; re-en. Sec. 1073, 
R. C. M. 1921. 


1074. Repealed—Chapter 131, laws of 1923. 


CHAPTER 101 
TEACHERS—POWERS AND DUTIES 


Section 1075. Re-election of teachers—when automatic—acceptance. 
1076. Powers. 
1077. Duties. 
1078. Reports. 
1079. Moral and civie instruction. 
1080. Care of school grounds, ete. 
1081. Corporal punishment. 
1082. Abuse of teachers by parents and others. 
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1083. Disturbing of publie schools. 
1084. Undue punishment of pupils. 
1085. Dismissal—appeal. 


} 


1075. Re-election of teachers—when automatic—acceptance. After the 
election of any teacher or principal for the third consecutive year in any 
school district in the state, such teacher or principal so elected shall be 
deemed re-elected from year to year thereafter at the same salary unless 
the board of trustees shall by majority vote of its members on or before 
the first day of May give notice in writing to said teacher or principal that 
he has been re-elected or that his services will not be required for the en- 
suing year; provided that nothing in this act shall be construed to prevent 
re-election of such teacher or principal by such board at an earlier date, 
and also provided that in case of re-election of such teacher or principal, 
he shall notify the board of trustees in writing within twenty days after 
the notice of such re-election of his acceptance of the position tendered him 
for another year and failure to so notify the board of trustees shall be re- 
garded as conclusive evidence of his non-acceptance of the position. 


History: En. Sec. 801, Ch. 76, L. 1913; 
re-en. Sec. 1075, R. C. M. 1921; amd. Sec. 
a, On, SY, ts: L92r. 


Operation and Effect 


Where a school teacher was re-employed 
for a second time before the enactment 
of the general school code of 1913, the 
court under this section properly sus- 
tained a general demurrer to her com- 
plaint in an action against the school 
board for breach of contract. Falligan v. 
School District, 54 M 177, 179, 169 P 803. 

This section provides, inter alia, that 
after the election of a teacher for the 
third consecutive time she shall be deemed 
re-elected from year to year thereafter 
unless the board of trustees gives notice 
in writing that her services will no longer 
be required, etc. Held, in a teacher’s 
action for breach of contract, that the 
statutory provision became a part of the 
contract of employment, binding upon 
both the teacher and the board of trus- 
tees; that the notice of dismissal must be 
clear and explicit, and that, no such no- 
tice. having been given, plaintiff was 
automatically re-elected for the ensuing 
school year and entitled to recover the 
salary due her for the first month of that 
year as prayed for in the complaint. Me- 


1076. Powers. 


Bride v. School District No. 2, 88 M 110, 
112. 


A teacher who has taught school for 
three consecutive years and who possesses 
the other requisite qualifications pre- 
scribed by law, will be deemed re-elected 
from year to year thereafter and is en- 
titled to the benefits flowing from the 
tenure act (this section), under which the 
board of trustees must, before May 1, by 
a majority vote, give the teacher written 
notice of her dismissal. Day v. School 
Hee ate Now 2 C9S~ hil207, 211538) Ped 


Id. The notice of dismissal which must 
be given a teacher entitled to the bene- 
fits of the tenure act, is one based upon 
action by a majority of the board. of 
trustees taken at a meeting thereof; 
hence, where two of the three members 
of the board decided in easual conversa- 
tions had at their homes to dispense with 
the services of the teacher and notified 
her to that effect in writing, the notice 
was not the legal notice required and was 
insufficient to effect her dismissal. 


References 


Le Clair v. School Dist. No. 28, 74 M 
385, 390, 240 P 391. 


Every teacher shall have power to hold every pupil 


to a strict accountability in school for any disorderly conduct on the way 
to or from school, or during intermission or recess, and to suspend from 
school any pupil for good cause; provided, that suspension shall be re- 
ported to the trustees as soon as practicable for their decision; provided, 
further, that in school districts employing a superintendent or principal, 
the power of suspension shall be vested in the superintendent or principal 
as directed by the rules of the board. 

History: Ap. p. Sec. 41, p. 629, Cod.  re-en. Sec. 1127, 5th Div. Rev. Stat. 1879; 
Stat. 1871; re-en. Sec. 40, p. 132, L. 1874; re-en. Sec. 1899, 5th Div. Comp. Stat. 1887; 
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amd. Sec. 1844,. Pol. C. 1895; re-en. Sec. lL. 1913; re-en. Sec. 1076, R. C. M. 1921. 
905; Rev. C. 1907; amd. Sec. 802, Ch. 76, Cal. Pol. C. Sec. 1696. 


1077. Duties. Teachers shall faithfully enforce in school the course 
of study and regulations prescribed, and if the teacher shall refuse or 
neglect to comply with such regulations, then the board of trustees shall 
be authorized to withhold any warrant for salaries due until such teacher 
shall comply therewith. 

It shall be the duty of the teacher of every public school in this state 
to keep, in a neat and businesslike manner, a daily register in such form 
and upon such blanks as shall be prepared by the superintendent of public 
instruction, and no board of trustees shall draw any warrant for the salary 
of any teacher for the last month of his services in the school at the end 
of any term or year, until they shall have received a certificate from the 
district clerk that the said register has been properly kept, the summaries 
made, and the statistics entered, or until, by personal examination, they 
shall have satisfied themselves that it has been done. 


History: Ap. p. Sec. 39, p. 629, Cod. amd. Sec. 1842, Pol. C. 1895; re-en. Sec. 
Stat. 1871; re-en. Sec. 38, p. 131, L. 1874; 903, Rev. C. 1907; amd. Sec. 803, Ch. 76, 
re-en. Sec. 1125, 5th Div. Rev. Stat. 1879; L. 1913; re-en. Sec. 1077, R. C. M. 1921. 
re-en. Sec. 1897, 5th Div. Comp. Stat. 1887; Cal. Pol. C. Sec. 1696. 


1078. Reports. Every teacher employed in any public school shall make 
an annual report to the county superintendent on or before the tenth 
day of July next after the close of the school year, in the form and manner 
and on the blanks prescribed by the superintendent of puble instruction. 
A copy of such report shall be furnished to the district clerk. Any teacher 
who shall end any school term before the close of the school year, shall make 
a report to the county superintendent immediately after the close of such 
term, and any teacher who may be teaching any school at the close of the 
school year shall in his annual report include all statistics from the school 
register for the entire school year, notwithstanding any previous report 
for a part of the year. Teachers shall make such additional reports as 
shall be required in pursuance of law by the superintendent of public in- 
struction. No board of trustees shall draw any order or warrant for the 
salary of any teacher, for the last month of his services until the reports 
herein required shall have been made and received; provided, that in all 
schools acting under the direction of a city superintendent, teachers shall 
be required to report to such superintendent, whose report shall be ac- 
cepted by the county superintendent and by the trustees in lieu of the 
teachers’ reports; and that when there is no city superintendent, the report 
of the principal shall be accepted in lieu of the teachers’ reports. 


History: Ap. p. Sec. 38, p. 628, Cod. 902, Rev. C. 1907; amd. Sec. 803, Ch. 76, 
Stat. 1871; re-en. Sec. 37, p. 130, L. 1874; iL. 1913; amd. Sec. 5, Ch. 81, L. 1917; re-en. 
re-en. Sec. 1124, 5th Div. Rev. Stat. 1879; Sec. 1078, R. C. M. 1921. Cal. Pol. C. Sec. 
re-en. Sec. 1896, 5th Div. Comp. Stat.1887; 1696. 
amd. Sec. 1841, Pol. C. 1895; re-en. Sec. 


1079. Moral and civic instruction. It shall be the duty of all teachers 
to endeavor to impress on the minds of their pupils the principles of 
morality, truth, justice, and patriotism; to teach them to avoid idleness, 
profanity, and falsehood; to instruct them in the principles of free govern- 
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ment, and to train them up to a true comprehension of the rights, duties. 
and dignity of American citizenship. 


History: En. Sec. 42, p. 630, Cod. Stat. re-en. Sec. 1845, Pol. C. 1895; re-en. Sec.. 
1871; re-en. Sec. 41, p. 132, L. 1874; re-en. 906, Rev. C. 1907; re-en. Sec. 803, Ch. 76, 
Sec. 1128, 5th Div. Rev. Stat. 1879; re-en. lL. 1913; re-en. Sec. 1079, R. C. M. 1921.. 
Sec. 1900, 5th Div. Comp. Stat. 1887; Cal. Pol. C. Sec. 1667. 


1080. Care of school grounds, etc. It shall be the duty of the teacher 
to exercise due diligence in the care of school grounds and buildings, fur-: 
niture, apparatus, books, and supplies. 

History: En. Sec. 803, Ch. 76, L. 1913; re-en. Sec. 1080, R. C. M. 1921. 


1081. Corporal punishment. Whenever it shall be deemed necessary 
to inflict corporal punishment on any student in the public schools, such 
punishment shall be inflicted without undue anger and only in the presence 
of teacher and principal, if there be one, and then only after notice to 
the parent or guardian ; except that in cases of open and flagrant defiance of 
the teacher or the authority of the school, corporal punishment may be: 
inflicted by the teacher or principal without such notice. 

History: En. Sec. 803, Ch. 76, L. 1913; re-en. Sec. 1081, R. C. M. 1921. 


1082. Abuse of teachers by parents and others. Any parent, guardian, 
or other person, who shall insult or abuse a teacher in the presence of the: 
school, or anywhere on the school grounds or school premises, shall be 
deemed guilty of a misdemeanor, and shall be liable to a fine of not less. 
than ten dollars nor more than one hundred dollars. 


History: Ap. p. Sec. 57, p. 634, Cod. amd. Sec. 2022, Pol. C. 1895; re-en. Sec.. 
Stat. 1871; re-en. Sec. 56, p. 137, L. 1874; 1038, Rev. C. 1907; amd. Sec. 803, Ch. 76,. 
re-en. Sec. 1143, 5th Div. Rev. Stat. 1879; lL. 1913; re-en. Sec. 1082, R. C. M. 1921. 
re-en. Sec. 1915, 5th Div. Comp. Stat. 1887; Cal. Pol. C. Sec. 1867. 


1083. Disturbance of public schools. Any person who shall wilfully 
disturb any public school or any public school meeting, shall be deemed 
guilty of a misdemeanor, and shall be liable to a fine of not less than ten. 
dollars nor more than one hundred dollars. 


History: En. Sec. 58, p. 634, Cod. Stat. re-en. Sec. 2023, Pol. C. 1895; re-en. Sec.. 
1871; re-en. Sec. 57, p. 138, L. 1874; re-en. 1039, Rev. C. 1907; re-en. Sec. 803, Ch. 76, 
Sec. 1144, 5th Div. Rev. Stat. 1879; re- lL. 1913; re-en. Sec. 1083, R. C. M. 1921.. 
en. Sec. 1916, 5th Div. Comp. Stat. 1887; Cal. Pol. C. Sec. 1868. 


1084. Undue punishment of pupils. Any teacher who shall maltreat 
or abuse any pupil by administering any undue or severe punishment shall 
be deemed guilty of a misdemeanor, and, upon conviction thereof before 
any court of competent jurisdiction, shall be fined in any sum not exceeding 
one hundred dollars. 


History: En. Sec. 1846, Pol. C. 1895; re-en. Sec. 907, Rev. C. 1907; re-en. Sec. 804,. 
Ch. 76, L. 1913; re-en. Sec. 1084, R. C. M. 1921. 


1085. Dismissal—appeal. In the case of the dismissal of any teacher 
before the expiration of any written contract entered into between such 
teacher and board of trustees for alleged immorality, unfitness, incom- 
petence, or violation of rules, the teacher may appeal to the county super- 
intendent; and if the superintendent decides that the removal was made: 
without good cause, the teacher so removed must be reinstated, and shall’ 
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be entitled to compensation for the time lost during the pending of the 


appeal. 


History: En. Sec. 1848, Pol. C. 1895; may appeal to the school authorities be- 
re-en. Sec. 909, Rev. C. 1907; re-en. Sec. comes as much a condition of the contract 
805, Ch. 76, L. 1913; re-en. Sec. 1085, R. C. as if expressly written therein. Kelsey v. 


M. 1921. Cal. Pol. C. Sec. 1698. School District No. 25, 84 M 435, 458, 
Operation and Effect 276 P 26. 
The provision of the school law that in References 


case of a dismissal of a teacher before the McBride v. School District No. 2, 88 M 
expiration of her written contract, she 110, 115, 290 P 252. 


1086-1087. Repealed—Chapter 131, laws of 1923. 


CHAPTER 102 


STATE AND COUNTY EXAMINATIONS—TEACHER’S CERTIFICATES 


Section 1088. Examination and certificates—certificates of qualification required of 

teachers. 

1089. The state board of educational examiners. 

1090. County board of educational examiners. 

1091. Teachers’ examinations. 

1092. - Certificates—kinds. 

1094. Academic and professional preparation required as prerequisite for 
issuance of certificates. 

1095. Fees and funds. 

1096. Recanvass of papers on appeal. 

1097. Revocation and suspension of certificates. 

1098. Renewals. 

1099. Transfer of grades from lower to higher certificates. 

1100. University eredits acknowledged. 

1101. Existing certificates not affected. 

1102. Training of teachers—no discrimination against Montana trained 
teachers. 

1104. Types of certificates established for the purpose of articulating with 
neighboring states having similar types of certificates. 

1088. Examinations and certificates—certificates of qualification re- 
quired of teachers. 

1. No certificate to teach in the public schools of Montana shall be 
eranted to any person who is not a citizen of the United States. 

2. No person is eligible to teach in any public school in this state, or 
to receive a certificate to teach, who has not attained the age of eighteen 
(18) years and who has not secured and presented to the certification au- 
thority a satsifactory health certificate from a reputable physician. 

3. No person shall be accounted a qualified teacher within the meaning 
of the school law who has not first secured from the ecertificating authority 
a certificate setting forth his qualifications to teach in the public schools 
of Montana. 

4. All certificates before they shall be valid in any anane must be 
registered in the office of the county superintendent of schools of such 
county within ten (10) days after the term of service of any teacher begins. 
Not more than ten (10) days’ salary shall be paid any teacher for services 
rendered previous to the registration of such certificate. 


History: Ap. p. Sec. 900, Ch. 76, L. 1913; amd. Sec. 20, Ch. 196, L. 1919; re-en. 
Sec. 1088, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 1, Ch. 147, L. 1931. 


1089. The state board of educational examiners. 
1, There is hereby created a state board of educational examiners, whose 
duty it shall be to provide rules and regulations for the issuance of all 
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teachers’ certificates obtained by examination or endorsement. Such rules. 
and regulations shall be subject to the approval of the state board of educa- 
tion. The state board of educational examiners shall prepare the questions. 
for teachers’ examinations, provide the necessary assistance and oversee 
the marking and grading of papers. 

2. This board of educational examiners shall be composed of the super- 
intendent of public instruction, who shall be ex-officio chairman of the 
board, one member from the faculty of one of the component institutions of 
the university of Montana, one county superintendent of schools, one high. 
school principal, and one district superintendent, who have been residents 
of the state for not less than three (3) years, all four to be elected by the 
state board of education upon the nomination of the superintendent of public 
instruction at the April meeting of the board. 

3. All appointments shall be for two (2) years except two of the first 

appointments, which two shall be for one (1) year. All vacancies shall be: 
filled for the unexpired term. The members shall serve without pay ex- 
cept for necessary expenses and any bills incurred by them must be paid 
out of the moneys received as fees for certificates. 

History: Ap. p. Sec. 900, Ch. 76, L. 1913; amd. Sec. 20, Ch. 196, L. 1919; re-en. 
Sec. 1089, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 2, Ch. 147, L. 1931. 

1090. County board of educational examiners. 

1. How constituted. In each county there shall be a board of county 
examiners composed of the county superintendent of schools, who shall be- 
ex-officio chairman of the board, and two (2) competent persons recom- 
mended by the county superintendent, appointed by the board of county 
commissioners, who at the time of their appointment shall be residents of 
the county and who shall have been actively engaged in teaching for a 
period of at least eighteen (18) months. Two members of this board shall 
constitute a quorum for the transaction of business. If vacancies occur in 
these positions during the terms for which their incumbents were appointed,. 
their successors shall be appointed to serve during the unexpired terms only. 
Upon the expiration of the regular terms of either of these examiners his. 
successor shall be appointed to serve for two (2) years. 

2. Qualifications. Such examiners at the time of their appointment 
must be holders of the equivalent of Montana first grade certificates, state: 
certificates, or life certificates or diplomas from the units of the greater 
university of Montana, or holders of diplomas as graduates from some stand- 
ard university, college or normal school other than those of Montana. 

3. Duties. The duties of these two (2) examiners shall be to act jointly 
and equally with the county superintendent in the matter of conducting 
the examination of teachers when requested so to do by the county super- 
intendent. This board of examiners shall also conduct all eighth grade ex- 
aminations in their respective counties when requested to do so by the 
state board of education under their rules and regulations; and it shall be 
empowered to grant eighth grade diplomas or common school certificates to. 
all examinees successfully passing such examinations. 

4. Compensation. The compensation of these examiners shall be their: 
actual traveling expenses from their residences to and from the county seat. 
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or other point in the county where the examinations are held, and such 
further compensation per diem as the board of county commissioners may 
deem just and sufficient for their services, basing such compensation upon 
the actual quality of work performed by them and the actual time re- 
quired to perform it. Such claims shall have the approval of the county 
superintendent of schools. 

History: Ap. p. Sec. 900, Ch. 76, L. 1913; amd. Sec. 20, Ch. 196, L. 1919; re-en. 
Sec. 1090, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 3, Ch. 147, L. 1931. 

1091. Teacher’s examinations. 

1. The county board of educational examiners shall hold public exam- 
inations of all persons offering themselves as candidates for certificates to 
teach at the county seat, on the first Thursday and Friday of May and 
September of each year, and, when necessary, such examinations may be 
continued on the following day, at which time the board shall examine 
such candidates by a series of written or printed questions, according to 
rules prescribed by the state board of educational examiners. Whenever, 
in the judgment of the state board of educational examiners it seems ad- 
visable to conduct another examination in addition to those of May and 
September, an additional examination may be provided by said board. The 
questions prepared by the state board of educational examiners, when re- 
ceived by the county superintendent, shall not be opened or the seal thereof 
broken until the day of examination and then in the presence of the appli- 
eants. And the county superintendent is prohibited from furnishing or giv- 
ing to any person or persons any information concerning the questions 
prepared by the state board of educational examiners. Upon the comple- 
tion of the examination, all papers written by the several applicants, to- 
gether with statements covering such points in the candidates’ preparation 
and experience as the state board of educational examiners may require 
and personal information or recommendations by the county board of edu- 
eational examiners, shall be forwarded at once to the state board of educa- 
tional examiners for grading. 

2. Private Examinations. If the attendance upon any examination of 
teachers at the county seat shall work a great hardship on any teacher 
in the county, the county superintendent, upon the approval of the state 
superintendent, may provide for such teachers to take the examination at 
some convenient place, and the county superintendent may appoint some 
suitable person. to conduct such examination, under the rules and regula- 
tions prescribed by the state board of educational examiners. 

3. Grading of Papers. If the percentage of correct answers is not less 
than seventy per centum (70%) in any one branch, with a general average 
of eighty per centum (80%), and other evidence disclosed by the examina- 
tion including particularly the state board’s knowledge and information of 
the candidate’s scholarship and successful experience, indicates that the 
applicant is a person of good moral character and possesses ability to man- 
age, and fitness to teach in the public schools of the state the various 
branches required by law, said state board shall grant to such applicant a 
certificate of qualification. 

History: Ap. p. Sec. 900, Ch. 76, L. 1913; amd. Sec. 20, Ch. 196, L. 1919; re-en. 
Sec. 1091, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 4, Ch. 147, L. 1931. 
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1092. Certificates—kinds. 


1. Second Grade. To secure a second grade certificate no experience 
is required. Applicants for this grade must present evidence of good moral 
character and physical health and shall pass an examination in the follow- 
ing branches and such additional branches as may hereafter be prescribed 
by the state board of educational examiners with the approval of the state 
board of education: reading, writing, arithmetic, spelling, grammar, geog- 
raphy, hygiene, United States history (including Montana history and cur- 
rent events), civics (state and federal), agriculture, methods of teaching, 
school management, American literature, public school music and fine and 
industrial arts. Permanent credits from the units of the Greater Uni- 
versity of Montana may be accepted in particular subjects in lieu of exam- 
ination in said subjects. This certificate shall be valid in grades one (1) 
to eight (8) inclusive for a period of twenty-four (24) months, and on be- 
ing endorsed and registered in the office of the county superintendent, shall 
be valid in any county in the state. 


2. First Grade. To secure a first grade certificate, the applicant must 
present evidence of good moral character and physical health, must have 
had twelve months’ successful experience as a teacher and must in addition 
to the branches required for a second grade certificate, pass an examination 
in educational psychology, economics, school law and principles of educa- 
tion. Permanent credits from the units of the greater university of Mon- 
tana may be accepted in lieu of examination in these subjects. This cer- 
tificate shall be issued for a period of four (4) years and shall be valid 
in grades one to eight inclusive in any county in the state upon being en- 
dorsed and registered in the office of the county superintendent. 


3. Temporary Certificates. When a teacher shows special fitness to 
teach and passes at the examination seventy per centum (70%) or above 
in all subjects but fails to make an average of eighty per centum (80%), or 
secures an average of eighty per centum (80%) for all branches, but fails 
to make seventy per centum (70%) in one or two branches, such teacher 
may, at the discretion of the state board of educational examiners, be issued 
a temporary certificate to teach until the next regular examination; and 
at such examination no teacher shall be required to be examined in any 
branch in which he has obtained a grade of eighty per centum (80%) in 
the aforementioned examination. Such temporary certificate shall not be 
issued to any teacher more than once. 


4. Permits. When regularly certificated teachers cannot be secured, the 
state board of educational examiners may grant a permit to teach until 
the next regular examination to any person applying at any other time 
than at a regular examination, and who has previously held a valid certifi- 
cate to teach, or who meets the minimum academic and professional prere- 
quisites in effect when application is made, but such permit shall not be 
granted more than once to any person; provided (1) that when it is im- 
possible because of sickness or other valid reasons for such teacher to at- 
tend the next regular examination, such teacher shall certify the facts to 
the state board of educational examiners, together with the approval of the 
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county superintendent of schools, and this board may issue a second permit 
valid until the next regular examination; provided (2) that the state board 
of educational examiners shall be authorized to provide special examina- 
tions for persons who do not or cannot take the regular examinations for 
the reasons stated above in which case the duration of the permit may be 
extended only until the time of said special examination, for which examina- 
tion an extra fee of one dollar ($1.00) above the regular fee shall be paid 
into the state teachers’ certificate fund. ; 

5. Elementary State Certificates—Qualifications—How obtained. (a) 
By Examination. An elementary state certificate, valid in grades one (1) to 
nine (9) inclusive, may be issued for a period of six (6) years by the state 
board of educational examiners to any person of good moral character and 
in good physical health, who has ninety-six quarter credits of approved 
academic and professional preparation taken in a standard higher educa- 
tional institution, and who has held for one (1) year and still holds a Mon- 
tana professional certificate in full force and effect, when such person 
passes a satisfactory examination under the direction of the state board 
of educational examiners in English literature, history of education and 
modern history, and who has furnished satisfactory evidence of having 
taught successfully for thirty-five (35) months. Permanent credits in 
these subjects from the units of the greater university of Montana may be 
accepted in lieu of examination in said subjects. Provided, that the ele- 
mentary state certificate by examination may also be issued to the holder 
of a Montana first grade certificate, newly issued after September 1, 1924, 
or the equivalent of such certificate, when such person takes and passes 
successfully the examinations prescribed above in English literature, history 
of education and modern history, and meets the other prerequisites pre- 
scribed above. 

(b) By Endorsement. (1) Recognition of Certificates Issued by Units 
of the greater university of Montana. A diploma of the Montana state 
normal college at Dillon, or the eastern Montana normal school at Billings, 
or any other normal school that may hereafter be established under the 
control of the state board of education, shall constitute an elementary state 
certificate, valid for six (6) years from date in grades one (1) to nine (9) 
inclusive. A list of graduates receiving such certificates shall be filed in 
the office of the superintendent of public instruction by the chancellor of 
the university of Montana within thirty (80) days of issuance of said cer- 
tificates. ° | 

(2) Credentials From Other Institutions. An elementary state certifi- 
cate may be issued by the state board of educational examiners to a gradu- 
ate of any standard normal school or other higher educational institution 
within or without the state in accordance with regulations established by 
said board and approved by the state board of education, provided that such 
regulations shall not authorize the issuance of an elementary state certificate 
to a graduate of any institution whose requirements for graduation are not 
substantially equivalent to those of the corresponding institution of the 
University of Montana, nor shall such certificate be issued to any such 
graduate whose preparation and professional courses are not equivalent to 
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those required for the issuance of the elementary state certificate from 
the corresponding institution of the University of Montana. 

(ec) Temporary Elementary State Certificates. The superintendent of 
public instruction may grant a temporary elementary state certificate at 
any time to any teacher whose experience, qualifications and credentials 
meet the legal requirements for an elementary state certificate prescribed 
herein. Such temporary elementary state certificate shall be valid in grades 
one (1) to nine (9), inclusive, in any county of the state for a period of one 
(1) year; provided, however, that the holder of such certificate shall have 
it duly registered in the office of the county superintendent of sehool]s in the 

county in which ke is employed to teach before he begins teachiny. 

6. Elementary Life Certificates—How Obtained. (a) Based on ele- 
meitary state certificates obtained by examination or endorsement cof ere- 
dentials from units of the greater university of Montana. Such candidates 
for elementary life certificates must be holders of elementary state cer- 
tificates in full force and effect, and must present satisfactory evidence of 
at least thirty-six (86) months of successful teaching experience in Mon- 
tana during the life of a Montana elementary state certificate, and satis- 
factory evidence of having secured eight quarter credits of approved 
academic and professional training obtained subsequent to the issuance of 
the elementary state certificate. This advanced professional and academic 
training must be taken in a fully accredited higher institution that meets 
the approval of the state board of educational examiners. 

(b) Based on elementary state certificates obtained by endorsement of 
eredentials from other institutions within or without the state. Such can- 
didates for elementary life certificates must be holders of elementary state 
certificates in full force and effect, and must present satisfactory evidence 
of at least thirty-six (86) months of successful teaching experience (experi- 
ence obtained on a Montana temporary state certificate may not be counted) 
in Montana during the life of a Montana elementary state certificate, and 
satisfactory evidence of having secured eight quarter credits of approved 
academic and professional training obtained subsequent to the issuance of 
the elementary state certificate. This advanced professional and academic 
training must be taken in a fully accredited higher institution that meets 
the approval of the state board of educational examiners. 


7. Secondary State Certificates—How Obtained—Qualifications. 

(a) Recognition of credentials issued by units of the greater uni- 
versity of Montana. A certificate of qualification to teach, issued either 
by the Montana state university or the Montana state college of agricul- 
ture and mechanic arts, under regulations established by the chancellor of 
the university and the Montana state board of education shall constitute a 
secondary state certificate, valid for six (6) years from date in grades six 
(6) to twelve (12), inclusive, in the public schools of Montana. A list of 
graduates receiving such certificates shall be filed in the office of the 
superintendent of public instruction by the chancellor of the university of 
Montana within thirty (30) days of the issuance of such certificates. 

(b) Credentials Presented From Any Standard Institution Within or 
Without the State. A secondary state certificate may be issued by the state 
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board of educational examiners to a graduate of any standard, four-year, 
fully accredited college or university within or without the state in accord- 
ance with regulations esablished by the state board of educational exam- 
iners and approved by the state board of education. Such regulations shall 
require a standard bachelor’s degree with at least fifteen semester credits 
in education or professional courses; provided, that such regulations shall 
not authorize the issuance of a secondary state certificate to a graduate of 
any institution whose requirements for graduation are not substantially 
equivalent to those of the corresponding institution of the university of 
Montana, nor shall such certificate be issued to any such graduate whose 
preparation and professional courses are not equivalent to those required 
for the issuance of the secondary state certificate from the corresponding 
institution of the university of Montana. 


(c) Temporary Secondary State Certificates. The superintendent of 
public instruction may grant a temporary secondary state certificate at any 
time to any teacher whose experience, qualifications and credentials meet 
the legal requirments for a secondary state certificate prescribed herein. 
Such temporary secondary state certificate shall be valid in grades six to 
twelve, inclusive, in any county of the state for a period of one year; pro- 
vided, however, that the holder of such certificate shall have it duly regis- 
tered in the office of the county superintendent of schools in the county 
in which he is employed to teach before he begins teaching. 


8. Secondary Life Certificates—How Obtained. (a) Based on ecertifi- 
cates of qualification to teach issued by units of the greater university of 
Montana. Such candidates for secondary life certificates must be holders 
of secondary state certificates in full force and effect, and must present 
satisfactory evidence of at least thirty-six months of successful teaching 
experience in Montana during the life of a Montana secondary state cer- 
tificate, and satisfactory evidence of having secured eight quarter credits 
of approved academic and professional training obtained subsequent to the 
issuance of the secondary state certificate. This advanced professional and 
academic training must be taken in a fully accredited higher institution 
that meets the approval of the state board of educational examiners. 


(b) Based on secondary state certificates obtained by endorsement of 
credentials from institutions within or without the state. Such candidates 
for secondary life certificates must be holders of secondary state certifi- 
eates in full force and effect, and must present satisfactory evidence of at 
least thirty-six (86) months of successful teaching experience (experience 
obtained on a Montana temporary state certificate may not be counted) in 
Montana during the life of a Montana secondary state certificate, and 
satisfactory evidence of having secured eight quarter credits of ap- 
proved academic and professional training obtained subsequent to the 
issuance of the secondary state certificate. This advanced professional and 
academic training must be taken in a fully accredited higher institution 
that meets the approval of the state board of educational examiners. 

Montana secondary state and Montana secondary life certificates shall 
be valid in grades six (6) to twelve (12), inclusive, of the public schools of 
Montana, and said certificates may have their jurisdiction extended to 
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grades one to five, inclusive, by meeting the specialized preparation to be 
prescribed by regulations established by the state board of educational 
examiners. 

9. Special Certificates. Upon the request of any board of school dis- 
trict trustees or its representatives or any county superintendent of schools, 
the superintendent of public instruction in accordance with regulations 
established by the state board of educational examiners may grant, without 
examination, a special certificate valid only in the district requesting the 
game, in music, art, public speaking, physical education, penmanship, man- 
ual training, home economies, agriculture, commercial and kindred subjects, 
first three-year primary and kindergarten grades, to any teacher who pre- 
sents satisfactory evidence of special proficiency for teaching the above 
subjects, as shown by acceptable certificates or other credentials held by 
such teacher; provided, that such special certificate shall be valid for only 
one year, and shall entitle the holder to teach only such special subjects 
. as are stated in said certificate; provided that if the applicant continues 
teaching in the same district more than one year, upon the renewed appli- 
cation to the state board of educational examiners said special certificate 
may become valid during the term of service in the same district. 

10. Certificates in Applied Music. A certificate in applied music may 
be issued by examination or endorsement under regulations established 
by the state board of educational examiners and approved by the state 
board of education. The field or fields of applied music which the holder 
of said certificate is qualified to teach, as determined by examination or 
recognized credential, shall be stated on the face thereof. Such certificates 
‘shall be temporary, valid for one (1) year, and three (3) year certificates, 
and shall be valid in such grades of the public schools as may be provided 
by said regulations. 


History: En. Sec. 1, Ch. 47, L. 1907; Sec. 954, Rev. C. 1907; amd. Sec. 901, Ch. 76, 
LL. 1913; re-en. Sec. 1092, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 5, Ch. 
147, L. 1931. Cal. Pol. C. Secs. 1768-1778. | 


1093. Repealed—Chapter 147, laws of 1931. 


1094. Academic and professional preparation required as prerequisite 
for issuance of certificates. From and after September 1, 1924, the mini- 
mum academic and professional preparation for the issuance of any cer- 
tificate listed in the foregoing sections shall be graduation from a four-year 
accredited high school or its equivalent, and twelve quarter credits of 
professional training as defined in regulations to be established by the 
state board of educational examiners. After September 1, 1926, this mini- 
mum of academic preparation shall be graduation from a four-year accredit- 
ed high school or its equivalent and twenty-four quarter credits of approved 
academic and professional preparation; and from and after September 1, 
1929, said minimum shall be four (4) years of high school preparation, or its 
equivalent, and forty-eight quarter credits of approved academic and pro- 
fessional preparation; and from and after September 1, 1934, said minimum 
shall be four (4) years of high school preparation or its equivalent and 
seventy-two quarter credits of approved academic and professional train- 
ing; and from and after September 1, 1936, said minimum shall be four 
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(4) years of high school preparation, or its equivalent, and ninety-six quar- 
ter credits of approved professional and academic training; provided, in 
individual emergency cases, the state board of educational examiners, with 
the consent of the state board of education, may grant an extension of time 
to meet the minimum requirements. 

History: En. Sec. 4, Ch. 47, L. 1907; Sec. 957, Rev. C. 1907; amd. Sec. 903, Ch. 76, 
L. 1913; re-en. Sec. 1094, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 6, 
Ch. 147, L. 1931. | 

1095. Fees and funds. 1. Fees for certificates. Applicants for any 
of the following certificates shall pay into the state certification fund fees 
as follows: permit, one dollar ($1.00); second grade, one dollar ($1.00) ; 
first grade, two dollars ($2.00); elementary state by examination, five dol- 
lars ($5.00); elementary or secondary state by endorsement, six dollars 
- ($6.00) ; [three dollars ($3.00) for temporary and an additional three dol- 
lars ($3.00) when six-year state is granted] ; elementary or secondary life 
certificate, five dollars ($5.00). The fee for any type of administrator’s 
temporary certificate shall be three dollars ($3.00); for any type of ad- 
ministrator’s state certificate, six dollars ($6.00), whether candidate has 
held a temporary or not; and for any type of administrator’s life certificate, 
five dollars ($5.00). Fees for renewal of these certificates are the same 
as for the original certificates. 

2. State Teachers’ Certificate Fund. All fees collected for certificates 
by the county superintendent, superintendent of public instruction and the 
state board of educational examiners shall be deposited with the state 
treasurer and kept in a fund to be known as the state teachers’ certificate 
fund, and no claim shall be paid from this fund except upon warrants 
drawn by the state auditor upon claims approved by the state board of 
examiners and the superintendent of public instruction. 

History: En. Sec. 2, Ch. 47, L. 1907; Sec. 955, Rev. C. 1907; amd. Sec. 904, Ch. 
196, L. 1913; re-en. Sec. 1095, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 
7, Ch. 147, L. 1931. 

1096. Recanvass of papers on appeal. Any candidate thinking an in- 
justice has been done, by paying a fee of two dollars ($2.00) into the state 
teachers’ certificate fund within six months after the date of the examina- 
tion and by notifying both county and state superintendents of the same, 
shall have his papers re-examined by the state board of educational exam- 
iners. The county superintendent shall upon receipt of such notice from 
said complaining candidate notify the superintendent of public instruction, 
who shall have the state board of educational examiners re-examine the 
same and if the answers warrant it, the state board of educational examiners 
shall issue to such complaining candidate a certificate of proper grade, and 
the superintendent of public instruction shall return the appeal fee of two 
dollars ($2.00) to the teacher. 

History: En. Sec. 905, Ch. 76, L. 1913; amd. Sec. 23, Ch. 196, L. 1919; re-en. Sec. 
1096, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923. 

1097. Revocation and suspension of certificates. 

1. Revocation of Certificates—The state board of educational exam- 
iners is authorized and required to revoke and annul, at any time any cer- 
tificate issued hitherto by the state board of education or state board of 
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educational examiners, or which may hereafter be issued by the state board 
of educational examiners, for any: cause which would have required or 
authorized either board to refuse to grant it if known at the time it was 
granted, and for incompetency, immorality, intemperance, physical inability, 
crime against the state law, refusal to perform duty or general neglect of 
the business of the school; but, before any such revocation, the holder shall 
be served by the superintendent of public instruction with a written state- 
ment of the charges against him, and shall have an opportunity for de- 
fense before the state board of educational examiners. 


Any person whose certificate is revoked under the provisions of this 
section shall have the right to appeal within 30 days to the state board of 
education for a review of the record of his hearing before the state board 
of educational examiners. If, in the judgment of the state board of educa- 
tion, a miscarriage of justice has occurred, they shall order a rehearing of 
the case before the state board of educational examiners. The decision of 
the state board of educational examiners after such second hearing and 
their decision in all cases where appeal has not been made within thirty 
days as prescribed above, shall be final. 


2. Suspension and Cancellation of Teachers’ Certificates for Viola- 
tion of Contract. Should any teacher employed by a board of school trus- 
tees for a specified time, leave the school before the expiration of such time 
without the consent of the trustees in writing, or without good cause in the 
- judgment of the state board of educational examiners, said teacher shall be 
euilty of unprofessional conduct, and the state board of educational ex- 
aminers may, upon receiving notice of such fact, and after making investiga- 
tion of the circumstances thereof, suspend the certificate of such teacher for 
the remainder of that school year, or the next ensuing school year, or both. 
A second serious violation of contract by the same teacher shall, in the 
discretion of the state board of educational examiners, be deemed sufficient 
cause for the revocation of said teachers’ certificate. 


History: En. Sec. 905, Ch. 76, L. 1913; amd. Sec. 23, Ch. 196, L. 1919; re-en. Sec. 
1097, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923. 


1098. Renewals. Before the expiration of any state, professional or 
first grade certificate, such certificate may be renewed by the state board of 
educational examiners, upon the proper fee being paid into the state teach- 
ers’ certificate fund, as provided for in section 1095 of this chapter and in 
the regulations established by the state board of educational examiners 
with the approval of the state board of education; provided, (1) that no 
elementary or secondary state certificate shall be renewed unless said appli- 
eant shall have taught successfully thereon for eighteen (18) months dur- 
ing the life of said certificate, but renewal when made shall be for a period 
of six (6) years from the date of renewal; and provided (2) that no pro- 
fessional or first grade certificate shall be renewed unless the applicant 
shall have taught successfully at least twelve (12) months during the life 
of such certificate, and provided (8) that the state board of educational 
examiners may require evidence of the accomplishment of a minimum 
amount of professional improvement as a prerequisite for the renewal of 
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any certificate and provided (4) that there shall be no limit to the possible 
number of renewals. 

History: En. Sec. 905, Ch. 76, L. 1913; amd. Sec. 23, Ch. 196, L. 1919; re-en. Sec. 
1098, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 8, Ch. 147, L. 1931. 

1099. Transfer of grades from lower to higher certificates. Whenever 
application is made by a holder of an unexpired professional, first or 
second grade certificate, for examination for a higher grade certificate, 
and it shall be made to appear to the state board of educational exam- 
iners that such applicant has been engaged in teaching successfully in 
any of the schools of the state, for a period of seventeen (17) months 
or more during the life of a professional certificate, or for a period of 
twelve (12) or more months during the life of a first or second grade 
certificate, the applicant shall be entitled to have credited on such 
higher certificate all grades of eighty per centum (80%) or above ap- 
pearing on the unexpired certificate and shall not be required to be 
examined in any studies except the additional ones prescribed for 
such higher certificates and such studies listed upon his unexpired certifi- 
cate showing a grade lower than eighty per centum (80%). 

All applicants seeking a higher grade of certificate as herein prescribed 
shall also be subject to the academic requirements prescribed in section 1094 
after the dates stipulated therein. 

History: En. Sec. 905, Ch. 76, L. 1913; amd. Sec. 23, Ch. 196, L. 1919; re-en. Sec. 
1099, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 9, Ch. 147, L. 1931. 

1100. University credits acknowledged. <Any applicant for any grade 
certificate who has completed at any of the institutions of the university 
of Montana any branch for such certificate, shall upon filing with the state 
board of educational examiners a statement from the president of said in- 
stitution to that effect, have such grade credited without examination on 
such certificate, provided that such grades may be applied toward another 
certificate of the same or a higher grade only when the applicant satisfies. 
the state board of educational examiners that the teaching record of the 
applicant has been successful. 

History: En. Sec. 906, Ch. 76, L. 1913; amd. Sec. 24, Ch. 196, L. 1919; re-en. Sec. 
1100, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923. 

1101. Existing certificates not affected. Nothing in this chapter shall 
be construed to affect, curtail or abridge the term, rights or privilege to 
teach, supervise or administer in the schools of Montana, possessed by any 
person or persons under the provisions of certificates issued by the state of 
Montana to said person or persons to teach, supervise or administer in the 
schools of Montana, if said certificates are in full force and effect, July 1, 
1931. Neither shall any provision in this chapter be construed to prevent 
the holder of one of said certificates from qualifying for the position of 
supervisor or administrator in the schools of Montana, provided he was 
entitled to do so under the provisions of said certificate, and provided said 
certificate is kept in full force and effect. 

History En. Sec. 907, Ch. 76, L. 1913; amd. Sec. 25, Ch. 196, L. 1919; re-en. Sec. 
1101, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 10, Ch. 147, L. 1931. 

1102. Training of teachers—no discrimination against Montana trained 
teachers. No certificate regulation shall be made requiring higher standards 
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for Montana trained teachers than are required of teachers coming into 
Montana, but who were trained eleswhere. 
History: En. Sec. 908, Ch. 76, L. 1913; amd. Sec. 26, Ch. 196, L. 1919; re-en. Sec. 
1102, R. C. M. 1921; amd. Sec. 8, Ch. 131, L. 1923; amd. Sec. 11, Ch. 147, L. 1931. 
1103. Repealed—Chapter 148, laws of 1931. 


1104. Types of certificates established for the purpose of articulating 
with neighboring states having similar types of certificates. 

1. Certificating Authority.—All certificates authorized by this section 
shall be granted or endorsed by the state board of educational examiners 
in accordance with the provisions herein and regulations established in 
eonformity herewith. Such regulations shall be formulated by the state 
board of educational examiners and approved by the state board of edu- 
cation before becoming operative. 

2. Essential Features.—All essential features of these certificates, in- 
cluding academic and professional preparation, duration, jurisdiction, terms, 
and grades and credits (if certificates are granted wholly or in part upon 
the same), shall be placed upon, or attached to and made a part of, standard 
and limited certificates recognized in articulation, or granted under the pro- 
vision of this section. 

3. Examinations.—Standard and limited certificates described herein 
may be granted upon examination to candidates who present satisfactory 
evidence of having the minimum academic, professional and other prere- 
quisites therefor, as prescribed by law at the time of taking the examina- 
tion. The subjects in which said candidates shall be examined shall be 
determined by the state board of educational examiners with the approval 
of the state board of education and published from time to time in the 
regulations governing examinations. The state board of educational exam- 
iners shall have full authority to accept in lieu of examinations in particu- 
lar subjects, credits made in standard normal schools, colleges and uni- 
versities accredited by the board, provided the credits are extensive enough 
and the grades high enough to indicate adequate knowledge of the sub- 
ject. When certificates authorized in this section are granted upon exam- 
ination, the questions shall be formulated, the examinations held, the papers 
oraded and the certificates issued, or returns made, by the state board of 
educational examiners, or under regulations established by said board. The 
examinations shall be held at the same times and places as other Montana 
teachers’ examinations. 

4. Certificates Granted by Recognition of Credentials. When certifi- 
cates authorized by this section are granted upon the basis of credentials 
secured either within or without the state of Montana, such credentials 
shall be passed upon and evaluated by the state board of educational exam- 
iners and certificates issued only in conformity with the standards pre- 
seribed herein. Such credentials may consist of teachers’ certificates 
from other states having standards equivalent to the certificates sought in 
Montana, or graduation dipiomas and credits from standard institutions 
within or without the state. Certificates of health, character, American 
citizenship, success and experience shall be required, and any other data 
which, in the judgment of the board, shall be vital in the selection of cap- 
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able teachers upon the basis of credentials presented. The state board of 
educational examiners shall give full credit and recognition to the diplomas 
and certificates meeting these standards and which are issued, or may 
have been issued heretofore, by the state higher educational institutions 
of Montana. 

5. Suspension or Revocation.—The certificates prescribed in this sec- 
tion shall be subject to suspension or revocation by the authority issuing 
the same on the same conditions and for the same causes as any other 
teachers’ certificates issued in Montana. 

6. Kinds of Certificates Authorized for the Purpose of Articulating 
With Neighboring States. The kinds of certificates authorized under the 
provisions of this section for the purpose of articulating with neighboring 
states, are as follows: 


A. Standard Certificates: 

(1) Standard high school certificates which shall be classified as 
standard two-year, five-year and life high school certificates.—These cer- 
tificates shall be valid in grades 7 to 12, inclusive, in the public schools of 
Montana. Candidates for these certificates must be graduates of a four- 
year accredited high school, or its equivalent, and in addition, they must 
be graduates of an accredited four-year standard college or university. A 
minimum of 15 semester credits in education (general psychology being a 
prerequisite) is also required of all candidates. A course in practice teach- 
ing should be included in the credits in education. 

For each type of standard high school certificate the prerequisites shall 
be the same except for the amount of successful teaching experience. The 
holder of the two-year standard high school certificate shall be eligible 
for the five-year high school certificate after teaching successfully for 
fourteen months within the state during the life of the two-year certificate. 
The holder of a five-year standard high school certificate shall be eligible 
for the life standard high school certificate after teaching twenty-eight 
months successfully within the state, fourteen of which shall have been on 
the five-year standard high school certificate. In all cases the state board 
of educational examiners shall determine whether or not the experience 
has been successful. Short term certificates may not be displaced by long 
term certificates when teaching experience has been unsuccessful. Where 
doubt exists the board shall use its discretion in granting or renewing cer- 
tificates. Two-year and five-year standard high school certificates are 
renewable once in the discretion of the state board of educational ex- 
aminers. 

(2) Standard elementary certificates, which shall be classified as 
standard two-year, five-year and life elementary certificates—These cer- 
tificates shall be valid in grades 1 to 9, inclusive, in the public schools of 
Montana. Candidates for any standard elementary certificates must be 
graduates of a four-year accredited high school, or its equivalent, and, in 
addition, must have had two years of approved academic and professional 
preparation in an accredited institution of higher learning. A minimum 
of fifteen semester credits in education or professional study should be 
included in the preparation. 
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For each type of standard elementary certificate the prerequisites shall 
be the same except for the amount of successful teaching experience. The 
holder of a two-year standard elementary certificate shall be eligible for a 
five-year standard elementary certificate after teaching successfully for 
fourteen months within the state during the life of the two-year certificate. 
After twenty-eight months of successful teaching experience within the 
state, fourteen months being during the life of the five-year certificate, the 
holder of a five-year standard elementary certificate shall be eligible for a 
life elementary certificate. Standard two-year and five-year elementary 
certificates are renewable once in the discretion of the state board of edu- 
cational examiners. The state board of educational examiners shall in all 
cases determine whether or not experience has been successful and shall 
issue, renew, or withhold certificates according to the success or failure 
of the candidates. 


B. limited Certificates—These certificates shall be granted upon 
satisfactory examination to persons meeting the minimum prerequisites 
stipulated in sub-section 7 and 8 below of this section. The kinds of limited 
certificates authorized are: 

(a) Second grade, valid in grades one to eight inclusive, of the public 
schools of Montana for a period of two years. No experieuce is required. 
Candidates must be graduates of a four-year accredited high school, or have 
its equivalent, and, in addition thereto, have had twelve quarter credits of 
‘approved professional training obtained in residence at an institution of 
higher learning accredited by the state board of educational examiners. 
This certificate may be renewed once without examination, provided the 
holder fulfills the minimum prerequisites requirements prescribed by law 
and in effect at the time such renewal is made; and provided further, that 
the teaching experience of the candidate has been, in the judgment of the 
state board of educational examiners, successful. 

(b) First grade, valid in grades one to eight inclusive, of the public 
schools of Montana for the period of five years. Candidates for this cer- 
tificate must have had fourteen months of successful teaching experience. 
This certificate is renewable indefinitely provided the candidate meets the 
minimum academic and professional requirements established by law and 
in effect at the time each renewal is made, and by teaching successfully 
twenty-one months during the life of the original certificate and each re- 
newed certificate. Successful experience shall be determined by the state 
board of educational examiners as in the issuance of other certificates. 

7. General Prerequisites Established for Limited Certificates and for 
Standard Elementary and High School Certificates—None of these types of 
certificates shall be granted to any person who does not meet these pre- 
requisites: 

(a) Full citizenship. 

(b) Minimum age of eighteen years. 

(ec) Satisfactory evidence of good moral character. 

(d) Certificate of good health from a reputable physician. 

8. Minimum Academic and Professional Prerequisites for the Issuance 
of Any Limited Certificates—The minimum academic and professional pre- 
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requisites for the issuance of any limited certificate described herein shall 
be as follows: 

(a) After September Ist, 1928, no limited certificate shall be issued 
to anyone who is not a graduate of a four-year accredited high school, or its 
equivalent, and who does not have in addition thereto, twelve quarter credit 
hours (eight semester hours) of approved professional training acquired in 
residence at an institution of higher learning accredited by the state board 
of educational examiners. 

(b) After September 1, 1924, candidates for limited certificates must 
be graduates of a four-year accredited high school, or its equivalent, and in 
addition thereto shall have had twenty-four quarter credits of approved 
academic and professional preparation acquired in residence at an 
accredited institution of higher learning. 

(c) After September Ist, 1925, candidates must be graduates of a 
four-year accredited high school, or its equivalent, and have had in addi- 
tion one year of approved academic and professional preparation in resi- 
dence at an accredited institution of higher learning. 

(d) After September Ist, 1926, candidates must be graduates of a 
four-year accredited high school, or its equivalent, and have had two years 
of approved academic and professional preparation (at least one-half of 
which shall have been obtained in residence) at an accredited institution 
of higher learning. 

9. The holder of any standard certificate shall be eligible to hold any 
supervisory position in third-class districts; and shall be eligible for admin- 
instrative and supervisory positions in first and second-class districts pro- 
vided he shall have had the successful teaching experience prescribed in 


section 982 of the Revised Codes of Montana, 1921. 
NOTE.—Section 982 was repealed by Ch. 148, laws of 1931. See similar section © 
1262.40. 


10. Fees and Appeal for Re-reading of Papers.—Applicants for stan- 
dard and limited certificates described above, shall pay at the time exam- 
inations are taken or credentials submitted, the fee fixed for the particular 
certificate sought. Fees for such certificates shall be as follows: 

Second and first grade limited certificates, one dollar ($1.00) and three 
dollars ($3.00), respectively ; 

Standard elementary two-year, five-year and life, two dollars ($2.00), 
five dollars ($5.00), and ten dollars ($10.00), respectively ; 

Standard high school two-year, five-year and life, two dollars ($2.00), 
five dollars ($5.00) and ten dollars ($10.00), respectively. 

The fee for re-reading of papers on appeal from any examination papers 
shall be two dollars. 

When application is made for certificate by examination, the fee shall 
be paid to the county superintendent at the time of taking the examination, 
and said fee shall be forwarded by the county superintendent to the state 
department of public instruction to be deposited with the state treasurer 
in the state certificate fund. When a certificate is sought upon presenta- 
tion of credentials in lieu of examination, the fee shall be paid directly to 
the state superintendent and the same deposited with the state treasurer 
in the state teachers’ certificate fund. Fees for re-reading papers shall be 
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placed in the same fund. No refunds will be made to those who fail to 
pass examinations, or who are lacking in the necessary prerequisites, cre- 
dentials or vital data required by law; nor shall any refund be made to 
persons whose credentials are unsatisfactory for the purpose of securing a 
certificate by endorsement. Persons failing in examination shall have the 
same right to appeal for re-reading of their papers as in the case of other 
Montana certificates and on the same conditions. 


11. Registration.—The holder of either a standard or limited certificate 
shall register the same in the county where he teaches not later than: ten 
days after he begins to teach. 


12. Definition of Terms.—The state board of educational examiners 
shall have full authority to define the terms ‘‘academic’’ ‘‘professional’’ 
and ‘‘equivalent’’ in the regulations to be issued in conformity with the 
provisions of this section. 


History: En. Sec. 910, Ch. 76, L. 1913; re-en. Sec. (1104, R. C. M. 1921; amd. Sec. 
8, Ch. 131, L. 1923. 


CHAPTER 103 


THACHERS’ INSTITUTES AND SUMMER SCHOOLS 


Section 1105. Teachers’ institutes to be held yearly. 
1106. Length of session. 
1107. Institute instructors. 
1108. Teachers must attend. 
1109. High school teachers exempt. 
1110. Institute and summer school fund. 
1111. Summer schools. 
1112. Expenses of institutes ‘and summer schools. 

1105. Teachers’ institutes to be held yearly. The county superintendent 
in every county must hold one teachers’ institute in each year at the 
county seat, except-as hereinafter provided, and every teacher employed 
in a public school in the county must attend the institute and participate 
in its proceedings except as hereinafter provided; provided, that whenever 
the state superintendent and two or more county superintendents deem it 
advisable, a joint institute, consisting of the teachers of two or more coun- 
ties, may be held at any convenient place within such counties, to be selected 
and agreed upon by their superintendents. 

History: Ap. p. Sec. 1959, 5th Div. Comp. Stat. 1887; amd. Sec. 1900, Pol. C. 1895; 
amd. Sec. 1, Ch. 148, L. 1907; Sec. 946, Rev. C. 1907; re-en. Sec. 1000, Ch. 76, L. 1913; 
re-en. Sec. 1105, R. C. M. 1921. Cal. Pol. C. Secs. 1560-1565. 

1106. Length of session. Each session of the institute must continue not 
less than four nor more than ten days. 

History: En. Sec. 8, p. 132, L. 1897; re-en. Sec. 948, Rev. C. 1907; amd. Sec. 1001, 
Ch. 76, L. 1913; re-en. Sec. 1106, R. C. M. 1921. 

1107. Institute instructors. The instructors for the county institutes 
and summer schools shall be selected by the county superintendent from a 
list recommended upon the approval of the state board of education by 
the state superintendent. No instructor shall receive any compensation 
unless he is the holder of an institute instructor’s license issued by the 
state board of education. 

History: En. Sec. 1002, Ch. 76, L. 1913; re-en. Sec. 1107, R. C. M. 1921. 
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1108. Teachers must attend. The county superintendent shall confer 
with the state superintendent, and on his approval, appoint a time for 
holding the teachers’ institute in his county. It shall be his duty to give 
written notice of the time and place in his county, and to all the teachers 
of the county, at least thirty days before the opening of such institute. 
It shall be the duty of all boards of school trustees, through their clerks, 
to notify each and all of the teachers within their districts of the time and 
place of holding the institute, and to direct each and all of their teachers 
to close their several schools for the purpose of attending the institute. 
Each and every teacher engaged in teaching a term of school in any 
district during the time of the institute shall close his school during such 
time, and shall attend the institute and take active part in the same except 
as hereinafter provided, without loss of salary for the actual time spent 
in attending the institute and for the actual time spent in going to and 
returning from the same. The county superintendent shall, in all cases, 
keep and preserve a record of the actual time spent by each teacher of his 
county at the institute, and shall furnish both to each teacher and to his 
board of school trustees a certificate of the time spent by said teachers at 
the institute. Wilful failure on the part of any teacher to attend the insti- 
tute, except as hereinafter provided, shall be considered sufficient cause 
for the revocation of such teacher’s certificate by the county superintend- 
ent; provided, however, that the county superintendent may, in his dis- 
cretion, excuse any teacher from attending the institute who could not 
attend the same without great and excessive inconvenience, cost, expense, 
and loss of time. Wilful failure on the part of the board of school trustees 
of any school district to close their schools during the time of the holding 
of the institute, as herein required, shall be considered sufficient cause for 
withholding the public moneys to which such district would otherwise be 
entitled; provided, however, that, in the case of boards of school trustees, 
as in the case of teachers, the great distance of any school district from 
the place of holding the institute, excessive loss of time, inconvenience, 
and cost shall be considered good grounds on which the county superin- 
tendent, under authority and direction from the state superintendent, may 
excuse any board of school trustees from closing their school at such 
times, and from observing the above requirements. 

History: Ap. p. Sec. 1903, Pol. C. 1895; References 
amd. Sec. 9, p. 133, L. 1897; amd. Sec. 1, Cited or applied as section 949, revised 
Ch. 60, L. 1905; re-en. Sec. 949, Rev. C. codes, before amendment, in Finley v. 
1907; amd. Sec. 1003, Ch. 76, L. 1913; re- School District No. 1, 51 M 411, 415, 153 
en. Sec. 1108, R. C. M. 1921. PY 1O10; 

1109. High school teachers exempt. All high school teachers are 
hereby exempt from the requirements of this chapter. 


History: En. Sec. 2, Ch. 60, L. 1905; re-en. Sec. 950, Rev. C. 1907; re-en. Sec. 1004, 
Ch. 76, L. 1913; re-en. Sec. 1109, R. C. M. 1921. 


1110. Institute and summer school fund. For the purpose of defray- 
ing the expenses of the institute, there shall be a fund created as follows: 

1. All moneys received from the issuance of teachers’ certificates by, 
the county superintendent. | 

2. Moneys received from appropriations by boards of county com- 
missioners; and every board of county commissioners in each county in 
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which a teachers’ institute or summer school may be held is hereby 
authorized and directed to appropriate for said fund as follows: 

Counties of the first class not less than two hundred and fifty dollars nor 
more than four hundred and fifty dollars. Counties of the second class not 
less than two hundred and fifty dollars nor more than four hundred dol- 
lars. Counties of the third, fourth, fifth and sixth classes not less than 
two hundred dollars nor more than three hundred and fifty dollars. 
Counties of the seventh and eighth classes, not less than one hundred and 
fifty dollars nor more than three hundred dollars. 

' History: Ap. p. Sec. 1904, Pol. C. 1895; amd. Sec. 10, p. 133, L. 1897; amd. Sec. 2, 
Ch. 148, L. 1907; re-en.. Sec. 951, Rev. C. 1907; amd. Sec. 1005, Ch. 76, L. 1913; re-en. 
Sec. 1110, R. C. M. 1921. 

1111. Summer schools. In any county or counties of the state, the 
county superintendent or superintendents, by mutual agreement of such 
superintendents, acting with the advice and consent of the state superin- 
tendent, may hold a summer school for teachers, not less than three weeks 
in length, for such county or counties in lieu of an institute or institutes 
for such year, and the board of county commissioners of each county shall 
appropriate for such summer school support in like sum as is hereinbefore 
provided for in the case of teachers’ institutes. 

It shall be the duty of the state superintendent to prepare and prescribe 
a course of study for use in such summer schools. 

Students of summer schools may have such work as is satisfactorily 
done credited on their certificates. Any teacher presenting a certificate of 
attendance on any summer school within or without the state, approved 
by the county superintendent, may be excused from institute attendance 
within the county where he may be teaching. 

History: En. Sec. 1006, Ch. 76, L. 1913; re-en. Sec. 1111, R. C. M. 1921. 


1112. Expenses of institutes and summer schools. The county super- 
intendent must keep an accurate account of the actual expenses of summer 
schools or institutes, with vouchers for the same, and present the bill to 
the county commissioners, who shall allow the same; provided, that such 
amount shall not exceed the sum specified as hereinbefore provided. 

History: En. Sec. 1007, Ch. 76, L. 1913; re-en. Sec. 1112, R. C. M. 1921. 
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1127. Determination of school year for purposes of computation. 

1128. Law binding upon whom. 

1129. Law binding upon future teachers employed in state. 

1130. Suspension of retirement salary —deductions when incapacitated 
teacher returns to service. 

1131. Limitation upon retirement salary—exception. 


1132. Effect of invalidity of portion of act. 


1113. Retirement salary fund and permanent fund. There are hereby 
established two funds in the state treasury to be known, respectively, as 
the public school teachers’ retirement salary fund, and the public school 
teachers’ permanent fund. The public school teachers’ permanent fund 
shall be made up of all moneys received from the following sources or 
derived in the following manner: 

1. All contributions made by teachers as hereinafter read 

2. The income and interest derived from the investment of all the 
moneys contained in such fund. 

3. All donations, legacies, gifts, and bequests which shall be made to 
such fund, and all moneys which shall be obtained or contributed for the 
same purposes from other sources. 

4, Appropriations made by the state legislature from time to time to 
carry into effect the purposes of this act. 

History: En. Sec. 1, Ch. 95, L. 1915; tion relative to uniform taxation; it does 
re-en. Sec. 1113, R. C. M. 1921. not take property without due process of 
oes ; law; it does not deny the equal protec- 

Constitutionality tion of the laws; nor does it violate any 

This statute is not a local or special act, other provision of the constitution; it is 
but is a valid enactment; it does not therefore enforceable. Trumper v. School 
violate the requirements of the constitu- District No. 55, 55 M 90, 93, 173 P 946. 

1114. Retirement salary fund, to consist of what. The public school 
teachers’ retirement salary fund shall be made up of such moneys as shall 
be transferred from time to time, under authority of this act, from the 
public school teachers’ permanent fund. 

History: En. Sec. 2, Ch. 95, L. 1915; re-en. Sec. 1114, R. C. M. 1921. 


1115. Duty of state treasurer with respect to. It shall be the duty of 
the state treasurer, when notified by the public school teachers’ retirement 
salary fund board, or by the state superintendent of public instruction, 
under authority of this act, to make such transfers of such amounts from 
the public school teachers’ permanent fund to the public school teachers’ 
retirement salary fund, as will be sufficient to meet the claims which may 
be legally drawn against said public school teachers’ retirement salary 
fund. 

History: En. Sec. 3, Ch. 95, L. 1915; re-en. Sec. 1115, R. C. M. 1921. 


1116. Monthly contributions to permanent fund. There shall be de- 
ducted from the salary of every teacher subject to the provisions of this act, 
one dollar ($1.00) from the compensation paid to such teacher for every 
‘month, not to exceed, however, nine (9) in any one calendar year, for 
which such teacher receives compensation, and it shall be the duty of the 
clerk of the board of trustees for the school district in which such teacher 
is employed to make said deductions at the time of the payment of such 
teacher’s compensation and at the end of each quarter to draw a warrant 
in favor of the state treasurer for the amounts deducted, and promptly for- 
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ward the same to the state treasurer. The amounts thus deducted shall be 
deposited in the state treasury to the credit of the public school teachers’ 
permanent fund, and shall constitute a part thereof. It further shall be the 
duty of said clerk of the board of trustees to quarterly transmit to the 
public school teachers’ retirement salary fund board a list of teachers 
employed in the said school district together with a statement of the re- 
spective amounts paid by said teachers into the public school teachers’ 
permanent fund for the quarter covered by said report. 


History: En. Sec. 4, Ch. 95, L. 1915; re-en. Sec. 1116, R. C. M. 1921; amd. Sec. 1, 
Ch. 150, L. 1927. 


1116.1. Penalty for failure of clerk to make deductions or report. Any 
clerk of any board of trustees of any school district or the county clerk and 
recorder of any county within the state of Montana, who fails to make the 
deductions provided for herein, or fails to promptly transmit the warrant 
or warrants covering said deductions to the state treasurer or fails to render 
the quarterly report to the public school teachers’ retirement salary fund 
board as provided herein, shall be guilty of a misdemeanor and upon convic- 
tion thereof, shall be punished by a fine of not less than ten dollars ($10.00), 
nor more than one hundred dollars ($100.00) for each violation. 

History: En. Sec. 150, L. 1927. 


1117. Condition for obtaining benefits of law. No person shall be 
eligible to receive the benefits of this act, who shall not have paid into said 
public school teachers’ permanent fund the sum of six hundred dollars 
($600.00) in the manner and form as in this act provided; provided, how- 
ever, that the difference between the amount actually paid by such teacher 
of thirty years’ service and six hundred dollars ($600.00), may be paid 
into such fund by such teacher at the time of retirement with the same 
effect as if the full sum of six hundred dollars ($600.00) had been paid 
before retirement in the manner and form provided in this act. 

And provided further that any teacher now receiving the benefits pro- 
vided by this act or who has been placed upon the eligible list and is 
entitled to the benefits provided by this act, shall be entitled to all the 
benefits of this act, as amended, without any further act or qualifications 
on his or her part; provided that no person shall receive beneficiary funds 
from this act who is receiving from other sources as much as two thousand 
dollars ($2,000.00) per annum. 


History: En. Sec. 5, Ch. 95, L. 1915; References 
re-en. Sec. 1117, R. C. M. 1921; amd. Sec. Cited or applied as section 5, chapter 
3, Ch. 150, L. 1927. 95, laws of 1915, in Trumper v. School 


District No. 55, 55 M 90, 91, 173 P 946. 


1118. Retirement salary fund board—membership. The superintendent 
of public instruction, the treasurer, the attorney general of the state of 
Montana, and two teachers legally qualified and actually engaged in class- 
room teaching in public, state or county schools in the state of Montana, 
and who are contributors to the public school teachers permanent fund, 
under section 1116, to be appointed by the governor, shall constitute the 
public school teachers’ retirement salary fund board. The term of office 
of the appointive members of said board shall be two years, except as pro- 
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vided herein, and shall begin on the first day of July, next succeeding their 
appointment; provided that the terms of office of the first members ap- 
pointed shall be one for a period of one year and one for a period of two 
years. In case any vacancy occurs among the appointive members of said 
board, said vacancy shall be filled immediately by the governor and the 
appointee shall serve the balance of the term for which the original member 
was appointed. Members of said board shall receive no compensation except 
their necessary traveling expenses incurred in attending meetings of the 
board, to be paid from the public school teachers’ retirement fund upon 
the certificate of the chairman and secretary of said board. 


History: En. Sec. 6, Ch. 95, LL. 1915; re-en. Sec. 1118, R. C. M. 1921; amd. Sec. 4, 
Ch. 150, LL. 1927. 


1119. Powers and duties of board. The public school teachers’ retire- 
ment salary fund board, subject to the provisions of this act, shall have 
power and it shall be its duty: 

1. To approve and allow retirement salaries to public school teachers 
and certain school officers entitled to the same under the provisions of 
this act. 

2. Through one of its members designated by it for that purpose, to 
certify all claims and demands against the public school teachers’ perma- 
nent fund and the public school teachers’ retirement salary fund, including 
all retirement salary demands, to the state board of examiners, who shall 
audit same and direct the state auditor to draw his warrant therefor 
upon the state treasurer, payable out of said fund; provided, that no 
demand shall be allowed except after resolution duly passed at a meeting 
of the board by a majority of its members, which adoption shall be 
attested by the secretary. 

3. To require the boards of education, school trustees, and other public 
authorities, and all officers having duties to perform in respect to the con- 
tributions by teachers to said permanent fund, to report to the board from 
time to time as to such matters pertaining to the payment of such contribu- 
tions as it may deem advisable. 


4. To invest the moneys in the permanent fund in securities, and to 
collect the income therefrom and interest and dividends thereon; to deposit 
such securities with the state treasurer, and to make sale of such securities 
when, in its judgment, such sale will be advisable; provided, that none of 
the moneys in the public school teachers’ permanent fund shall be invested 
in any securities except such as are legally designated for investment in 
the public school fund. 


All bonds, mortgages, and other securities shall be deposited with and 
remain in the custody of the state treasurer, who shall collect all interest 
due thereon, and all the income therefrom, as the same shall become due 
and payable. The state auditor is authorized to draw his warrant upon 
the public school teachers’ permanent fund in payment of duly audited 
claims arising out of the investment of the moneys in such fund. 


5. To appoint a secretary from the office force of the state superin- 
tendent of public instruction, and prescribe the duties of such secretary. 
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6. To conduct investigations in all matters relating to the operation of 
this act, and to subpoena witnesses and compel their attendance to testify 
before it in respect to such matters. 

History: En. Sec. 7, Ch. 95, L. 1915; re-en. Sec. 1119, R. C. M. 1921. 


1120. Meetings and business of board. Said public school teachers’ 
retirement salary fund board shall meet at least once every three months, 
and at such quarterly meeting shall make a list of all persons entitled to 
payment out of the fund established by this act, and enter said list in a 
book to be kept by the board for that purpose, to be known as the ‘‘ Public 
School Teachers’ Retirement Salary Fund Record.’’ Said list shall be certi- 
fied as correct by the chairman and secretary of the board, and shall 
always be open to public inspection. In the performance of the duties of 
the board, each member and secretary thereof may administer oaths and 
affirmations to witnesses and others transacting business with the board. 

History: En. Sec. 8, Ch. 95, L. 1915; re-en. Sec. 1120, R. C. M. 1921. 


1121. Place of meeting—additional help, stationery, etc. The said 
public school teachers’ retirement salary fund board shall hold its meetings 
at the office of the state superintendent of public instruction. It shall be 
entitled to the use of the offices of the said state superintendent, and the 
board is empowered to employ such additional help and make such expendi- 
- tures for stationery, stamps, etc., as may be necessary for the creation, 
maintenance, and enforcement of this act, which shall be a legal charge 
against the public school teachers’ retirement salary fund and shall be paid 
therefrom. 

History: En. Sec. 9, Ch. 95, L. 1915; re-en. Sec. 1121, R. C. M. 1921; amd. Sec. l, 
Ui, 86,040 Lat. 

1122.. Rules and regulations, scope of. The board shall make rules 
and regulations net inconsistent with the provisions of this act, which shall 
have the force and effect of iaw. Such rules and regulations shall: 

1. Provide for the conduct and regulation of the meetings of the board 
and the operation of the business thereof. 

2. Provide for the enforcement and carrying into effect of the pro- 
visions of this act. 

3. Establish a system of accounts showing the condition of the public 
school teachers’ permanent fund and the public school teachers’ retirement 
salary fund, and receipts and disbursements for and on account of said 
funds. 

4. Prescribe the form of warrants, vouchers, receipts, reports and 
accounts to be used in respect to said funds. 

5. Regulate the duties of boards of education, school trustees, and 
other school authorities, imposed upon them by this act, in respect to the 
contribution by teachers to the public school teachers’ permanent fund, 
and the deduction of such contributions from the teachers’ salaries. 

History: Hn. Sec. 10, Ch. 95, L. 1915; re-en. Sec. 1122, R. C. M. 1921. 


1123. Additional rules and regulations for execution of law. In addi- 
tion to the powers hereinabove enumerated, said board shall make and 
enforce all necessary and proper rules and regulations for the method or 
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methods of applying for and obtaining retirement salaries provided for in 
this act, and for the method or methods of determining the right of each 
applicant to such retirement salary; provided, however, that in all cases 
legal proof of all necessary facts shall be required and kept on file. 

History: En. Sec. 11, Ch. 95, L. 1915; re-en. Sec. 1123, R. C. M. 1921. 


1124. Duty of county and state superintendent—warrants. The county 
superintendent shall report to the state superintendent of public instruction, 
before the fifteenth day of July of each year, the names of all persons 
claiming and the amount that will be required during the current fiscal year 
to pay the retirement salaries to be paid in such district or county, together 
with a statement of the teachers employed in such district or county who 
are subject to the deductions provided by section 1116, and said state super- 
intendent of public instruction shall determine from said reports and state- 
ments the entire amount required to pay said retirement salaries during 
said fiscal year and the entire amount of probable revenue to be derived 
from the source mentioned in section 1113. He shall report the amount 
required to make such payments to the public school teachers’ salary fund 
board, together with a statement of the probable revenue to be derived from 
the various sources during the fiscal year, and thereupon after verifying 
or correcting same, said board shall notify the state treasurer, and by reso- 
lution, duly adopted, shall direct him to make transfer of the needed 
amount from the public school teachers’ permanent fund to the public 
school teachers’ retirement salary fund, provided, however, that the board 
shall not direct a transfer of an amount in excess of the amount of probable 
revenue to be received into the public school teachers’ permanent fund 
during said fiscal year from the sources mentioned in section 1118, it being 
the intention of this act, in the event the revenue received into the public 
school teachers’ permanent fund during the fiscal year is not sufficient to 
pay those entitled to the benefits of this act the full amounts provided in 
sections 1125 and 1126, that the amount of revenue received into the said 
public school teachers’ permanent fund for said fiscal year shall be pro- 
rated to those entitled to the benefits of this ac in proportion to their 
respective interests for said fiscal year. 


History: En. Sec. 12, Ch. 95, L. 1915; re-en. Sec. 1124, R. C. M. 1921; amd. Sec. 5, 
Ch. 150, L. 1927. 


1125. Persons entitled to, and amount of retirement salary. Every 
public, state or county school teacher who shall have attained the age of 
fifty-five years and who shall have served as a legally qualified teacher in 
public, state or county day or evening schools, or partly as such teacher 
and partly as state or county or city superintendent or supervising executive 
or educational administrator for at least thirty school years, at least fifteen 
of which shall have been in the schools, as hereinbefore specified, of this 
state, including the last ten years of actual service, unless leave of absence 
Shall have been granted by proper school authorities, shall be entitled to 
retirement, no time included in such leave of absence to be reckoned as 
time of service. Upon retirement such teacher shall be entitled to receive 
during life an annual retirement salary of six hundred dollars ($600.00), 
subject to the provisions and limitations of section 1124, payable in install- 
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ments quarterly by warrants drawn as provided in this act; provided, the 
teachers in the service of the state at the time of the passage of this act, 
who shall have served in states other than this, shall, at the end of thirty 
years’ service, the last ten years of which shall be in this state as hereinbe- 
fore provided, be entitled to the benefits of this act. 


History: En. Sec. 13, Ch. 95, L. 1915; References 
re-en. Sec. 1125, R. C. M. 1921; amd. Sec. Cited or applied as section 13, chapter 
6, Ch. 150, L. 1927. 95, laws of 1915, in Trumper v. School 


District No. 55, 55 M 90, 91, 173 P 946. 


1126. Retirement by reason of bodily or mental infirmity. Any legally 
qualified public, state or county school teacher, who shall have served as 
such or in the capacity of school officer, as hereinbefore specified, for at 
least fifteen school years in the public schools or school offices as specified 
above, of this state, and who shall, by reason of bodily or mental infirmity, 
have become physically or mentally incapacitated for further service, shall 
be entitled to retire, or may, by the board of education, school trustees or 
other school authorities employing such teacher, be compelled to retire. 
Upon such retirement, voluntary or involuntary, such teacher shall be en- 
titled to receive, during the period of such disability, an annual retirement 
salary, which shall bear the same proportion to six hundred dollars ($600.00) 
as is borne by the number of years of said teacher’s time to thirty years, 
- subject, however, to the provisions and limitations of section 1124. 


History: En. Sec. 14, Ch. 95, L. 1915; References 
re-en. Sec. 1126, R. C. M. 1921; amd. Sec. Cited or applied as section 14, chapter 
7, Ch. 150, L. 1927. 95, laws of 1915, in Trumper v. School 


District No. 55, 55 M 90, 91, 173 P 946. 


1127. Determination of school year for purposes of computation. In 
counting the actual time of service for the purpose of this act, the public 
school teachers’ retirement salary fund board shall determine what consti- 
tutes a school year; provided, that no credit upon the requisite thirty years’ 
service contemplated by this act, shall be allowed for more than one school 
year’s service during any calendar year. 


History: En. Sec. 15, Ch. 95, L. 1915; References 
re-en. Sec. 1127, R. C. M. 1921; amd. Sec. 8, Cited or applied as section 15, chapter 
Ch. 150, L. 1927. 95, laws of 1915, in Trumper v. School 


District No. 55, 55 M 90, 91, 173 P 946. 


1128. Law binding upon whom. This act shall be binding upon all 
such teachers employed in the public state or county schools of this state, 
at the time of the approval of this act, as shall on or before January 1, 
1916, sign and deliver to the superintendent of public instruction, or to 
the county superintendent, a notification that said teachers agree to be 
bound by and avail themselves of the benefits of this act. 

History: En. Sec. 16, Ch. 95, L. 1915; References 
re-en. Sec. 1128, R. C. M. 1921. Cited or applied as section 16, chapter 
95, laws of 1915, in Trumper v. School 
District No. 55, 55 M 90, 91, 173 P 946. 

1129. Law binding upon future teachers employed in state. This act. 
shall be binding upon all teachers elected or appointed to teach in the 
public schools of this state after the approval of this act, who, not being in 
the service of the public schools at the time of the approval of this act, 
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were not competent to sign or deliver the notification specified in the 
preceding section. 
History: En. Sec. 17, Ch. 95, L. 1915; References 
re-en. Sec. 1129, R. C. M. 1921. Cited or applied as section 17, chapter 
95, laws of 1915, in Trumper v. School 
District No. 55, 55 M 90, 91, 173 P 946. 
1130. Suspension of retirement salary—deductions when incapacitated 
teacher returns to service. If any teacher retired under the provisions 
of this act, shall be re-employed in the public schools of this or of any 
other state, such teachers’ retirement salary shall not be paid for or during 
such period of employment; and if any teacher, having qualified under 
section 1126 of this code, returns to service in the public schools of the 
state and thereafter qualifies under this act, there shall be deducted from 
the retirement salary, payable to such teacher under the provisions hereof, 
the amount of retirement salary theretofore actually received by such 
teacher under the provisions hereof, such amounts to be so deducted in 
equal quarterly installments until the whole amount so received shall have 
been deducted; provided, however, that the amount of such deductions 
to be made quarterly shall not exceed thirty-five dollars. 
History: En. Sec. 18, Ch. 95, L. 1915; References 
re-en. Sec. 1130, R. C. M. 1921. Cited or applied as section 18, chapter 
95, laws of 1915, in Trumper v. School 
District No. 55, 55 M 90, 91, 173 P 946. 
1131. Limitation upon retirement salary—exception. No one shall be 
permitted to draw from the state, directly or indirectly, more than one 
retirement salary. Nothing in this act shall be so construed, however, as 
to prevent local communities or bodies of teachers from supplementing 
the retirement salary received from the state. 
History: En. Sec. 19, Ch. 95, L. 1915; re-en. Sec. 1131, R. C. M. 1921. 


1132. Effect of invalidity of portion of act. Should the courts declare 
any section of this act unconstitutional or unauthorized by law, or in 
conflict with any other provision of this act, then such decision shall affect 
only the section or provision so declared to be unconstitutional or void, 
and shall not affect any other section or part of this act. 

History: En. Sec. 20, Ch. 95, L. 1915; re-en. Sec. 1132, R. C. M. 1921. 


CHAPTER 105 


PUPILS—DISCIPLINE—SECRET FRATERNITIES PROHIBITED 


Section 1133. Discipline. 
1134. Secret fraternities prohibited—powers of trustees concerning—solicit- 
ing—penalty. 

1133. Discipline. All pupils who may be attending public schools shall 
comply with the regulations established in pursuance of law for the goy- 
ernment of such schools, shall pursue the required course of study, and shall 
submit to the authority of the teachers of such schools. Continued and 
wilful disobedience and open defiance of the authority of the teacher shall 
constitute good cause for expulsion from school. Any pupil who shall, in 
any way, cut, deface, or otherwise injure any schoolhouse, furniture, fences, 
or outbuildings thereof, or any book belonging to other pupils, or any 
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books belonging to the district library, shall be liable to suspension and 
punishment, and the parent or guardian of such pupil shall be lable for 
damages, on complaint of the teacher or any trustee and upon proof of 
the same. 

History: En. Sec. 37, p. 628, Cod. Stat. en. Sec. 1870, Pol. C. 1895; re-en. Sec. 917, 
1871; re-en. Sec. 36, p. 130, L. 1874; re-en. Rev. C. 1907; re-en. Sec. 700, Ch. 76, L. 
Sec. 1123, 5th Div. Rev. Stat. 1879; re-en. 1913; re-en. Sec. 1133, R. C. M. 1921. Cal. 
Sec. 1895, 5th Div. Comp. Stat. 1887; re- Pol. C. Secs. 1684-1686. 

1134. Secret fraternities prohibited—powers of trustees concerning— 
soliciting—penalty. It shall be unlawful for any pupil, registered as such, 
and attending any public high school, district, primary, or graded school, 
which is partially or wholly maintained by public funds, to join, become 
a member of, or to solicit any other pupil of any such school to join or 
become a member of any secret fraternity or society, wholly or partially 
formed from the membership of pupils attending any such schools, or to 
take part in the organization or formation of any such fraternity or society, 
except such societies or associations as are sanctioned by the trustees of 
such schools. 

The trustees of all such schools shall enforce the provisions of this 
section, and shall have full power and authority to make, adopt, and 
modify all rules and regulations which, in their judgment and discretion, 
- may be necessary for the proper governing of such schools and enforcing 
all the provisions of this section. 

The trustees of such schools shall have full power and authority, pur- 
suant to such rules and regulations made and adopted by them, to suspend 
or dismiss any pupil or pupils of such school therefrom, or to prevent 
them, or any of them, from graduating or participating in school honors 
when, after investigation, in the judgment of such trustees, or a majority 
of them, such pupil or pupils are guilty of violating any of the provisions 
of this section, or who are guilty of violating any rule, rules, or regulations 
adopted by such trustees for the purpose of governing such schools or 
enforcing this section. 

It is hereby made a misdemeanor for any person not a pupil of such 
schools to be upon the school grounds, or to enter any school building for 
the purpose of ‘‘rushing”’ or soliciting while there any pupil or pupils of 
such schools to join any fraternity, society, or association organized out- 
side of said schools. 

All persons convicted of violating the provisions of this section shall 
be punished by a fine of not less than five dollars nor more than twenty- 
five dollars. 

History: En. Sec. 701, Ch. 76, L. 1913; re-en. Sec. 1134, R. C. M. 1921. 


CHAPTER 106 


COMPULSORY ATTENDANCE—EMPLOYMENT OF CHILDREN— 
TRUANT OFFICERS 


Section 1135. Compulsory attendance—excuses. 
1136. Employment of children under sixteen. 
1137. Truant officers, powers and duties. 4 
1138. Duties of principals, teachers, and clerks. 
1139. Prosecution of truants. 
1140. Pauper children. 
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1135. Compulsory attendance—excuses. All parents, guardians, and 
other persons who have care of children, shall instruct them, or cause » 
them to be instructed in reading, spelling, writing, language, English 
grammar, geography, history and civics, physiology and hygiene, and 
arithmetic. Every parent, guardian, or other person, having charge of 
any child between the ages of eight and sixteen years, shall send such 
child to a public, private, or parochial school, for the full time that the 
school attended is in session, which shall in no case be for less than 
sixteen weeks during any current year; provided, however, that children 
fourteen years of age or over who have successfully completed the school 
work of the eighth grade, or whose wages are necessary to the support 
of the family of such child, may be employed during the time that the 
public schools are in session upon making the proof and securing the age 
and schooling certificate provided for in the following section. School 
attendance shall begin within the first week of the school term, unless the 
child is excused from such attendance by the superintendent of the public 
schools, in city and other districts having such superintendent, or by the 
clerk of the board of trustees in districts not having such superintendent, 
or by the principal of the private or parochial school, upon satisfactory 
showing either that the bodily or mental condition of the child does not 
permit of its attendance at school, or that the child is being instructed 
at home by a person qualified, in the opinion of the superintendent of 
schools in city or other districts having such superintendent, to teach the 
branches named in this section; provided, that the county superintendent 
may excuse children from attendance upon such schools where, in his 
judgment the distance makes such attendance an undue hardship. In 
case the county superintendent, city superintendent, principal, or clerk 
refuses to excuse a child from attendance at school, an appeal may be 
taken from such decision to the district court of the county, upon giving 
a bond, within ten days after such refusal, to the approval of said court, 
to pay all costs of the appeal; and the decision of the district court in the 
matter shall be final. Any parent, guardian or other person having the 
care or custody of a child between the ages of eight and sixteen years, 
who shall fail to comply with the provisions of this section, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be 
fined not less than five dollars nor more than twenty dollars. 


History: Ap. p. Sec. 1921, 5th Div. References 
Comp. Stat. 1887; amd. Sec. 1920, Pol. C. Cited or applied as section 965, revised 
1895; amd. Sec. 1, Ch. 45, L. 1903; re-en. codes, before amendment, in Flaherty v. 
Sec. 965, Rev. C. 1907; amd. Sec. 1100, Ch. Butte Electric Ry. Co., 42 M 89, 95, 111 P 
76, L. 1913; amd. Sec. 1, Ch. 75, L. 1921; 3.48; as section 1100, laws of 1913, in Thien 


re-en. Sec. 1135, R. C. M. 1921. v. Wiltse, 49 M 189, 194, 141 P 146; Grant 
et al. v. Michaels et al., 94 M 452, 465, 
23 Pd 266. 


1136. Employment of children under sixteen. No child under sixteen 
years of age shall be employed or be in the employment of any person, 
firm, company or corporation during the school term, and while the public 
schools are in session in the district in which such child lives, unless such 
child shall present to such persons, firm, company, or corporation an age 
and schooling certificate. Such certificate shall be issued by the city 
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superintendent of schools or principal of schools, or by some person duly 
authorized by him, and in districts not having a city superintendent or 
principal, by the county superintendent of schools upon satisfactory proof 
that such child is of the age of fourteen years or over, and has success- 
fully completed the eighth grade as the same is designated and determined 
by the state board of education; provided, also, that in case the wages of 
any child over fourteen years of age are necessary to the support of the 
family of such child, the city superintendent of schools, or principal of 
schools, or county superintendent, as the case may be, may, upon produc- 
tion of satisfactory evidence that the wages of such child are necessary to 
the support of the family, issue a certificate permitting the employment 
of such child, even though the said child may not have completed said 
eighth grade work. The age and schooling certificate shall be formulated 
by the superintendent of public instruction, and blank certificates shall 
be furnished by the clerk of the board of trustees. Every person, firm, 
company, or corporation employing any child under sixteen years of age 
shall exact the age and schooling certificate, or the certificate permitting 
the employment of such child, prescribed in this section, and shall, upon 
‘ the request of the truant officer or other authorized person by school 
trustees, permit him to examine such certificates. When, however, employ- 
“ment of such child ceases, the employer shall promptly return to the 
city superintendent of schools, or principal of schools, or county superin- 
tendent of schools of such district where said child resides, the age and 
schooling certificate or certificate permitting the employment of such child. 
Any person, firm, company, or corporation employing any child contrary 
to the provisions of this chapter shall be fined not less than twenty-five 
dollars nor more than fifty dollars for each and every offense; provided, 
however, that nothing in this act shall be construed to interfere with the 
employment of a child during the time school is not actually in session. 
History: En. Sec. 2, Ch. 45, L. 1903; References 

re-en. Sec. 996, Rev. C. 1907; amd. Sec. Grant et al. v. Michaels et al. 94 M 
1101, Ch. 76, L. 1913; amd. Sec. 1, Ch. 43, 452, 465, 23 P 2d 266. 


L. 1919; amd. Sec. 2, Ch. 75, L. 1921; 
re-en. Sec. 1136, R. C. M. 1921. 


1137. Truant officers, powers and duties, To aid in the enforcement of 
this act, truant officers shall be appointed and employed as follows: In 
districts of the first and second classes, the board of trustees shall appoint 
and employ one or more truant officers; in districts of the third class, 
the trustees shall appoint, if they deem it advisable, a constable or other 
person as truant officer; in districts not appointing a truant officer, it shall 
be the duty of the county superintendent to act as truant officer. The 
compensation of the truant officer shall be fixed and paid by the board 
appointing him. The truant officer shall be vested with police powers, 
the authority to serve warrants, and have authority to enter workshops, 
factories, stores, and all other places where children may be employed, 
and do whatever may be necessary, in the way of investigation or other- 
wise, to enforce the provisions of this chapter. He is also authorized and 
it shall be his duty to take into custody the person of any youth between 
eight and sixteen years of age who is not attending school or who is not 
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regularly employed and the holder of an age and schooling, or other lawful 
certificate permitting such employment or who has not a proper certificate 
excusing such attendance. The truant officer shall conduct said youth to 
the school he has been attending, or which he should rightfully attend. 
The truant officer shall institute proceedings against any officer, parent, 
guardian, person or corporation violating any provisions of this chapter, 
and perform such other services as the superintendent of schools, or the 
board of trustees may deem necessary to preserve the morals and secure 
the good conduct of school children, and to enforce the provisions of this 
chapter. The truant officer shall keep a record of his transactions for the 
inspection and information of the superintendent of the schools and the 
board of trustees; and he shall make daily reports to the superintendent 
of schools during the school term in districts having-superintendents, and 
to the clerk of the board of trustees in districts not having superintendents, 
as often as required by him. Suitable blanks for the use of the truant 
officer shall be provided by the clerk of the board of trustees. 

History: Ap. p. Sec. 1924, Pol. C. 1895; References 
amd. Sec. 5, Ch. 45, L. 1903; re-en. Sec. Grant et al. v. Michaels et al, 94 M 
969, Rev. C. 1907; amd. Sec. 1103, Ch. 76, 452, 465, 23 P 2d 266. 
L. 1913; amd. Sec. 3, Ch. 75, L. 1921; re-en. 
Sec. 1137, R. C. M. 1921. 

1138. Duties of principals, teachers, and clerks. It shall be the duty 
of all principals, and teachers of all schools, public, private, and parochial, 
to report to the clerk of the board of trustees of the district in which the 
schools are situated, the names, ages, and residence of all pupils in attend- 
ance at their schools, together with such other facts as said clerk may 
require, in order to facilitate the carrying out of the provisions of this 
chapter, and the clerk shall furnish blanks for such purpose, and such 
report shall be made during the last week of each month from September 
to June, inclusive, of each year. It shall be the further duty of such 
principals and teachers to report to the truant officer, the superintendent 
of public schools, or the clerk of the board of trustees, as the case may be, 
all cases of truancy or incorrigibility in their respective schools, as soon 
after these offenses have been committed as practicable. 

History: En. Sec. 6, Ch. 45, L. 1903; References 
re-en. Sec. 970, Rev. C. 1907; amd. Sec. Grant et al. v. Michaels et al. 94 M 
1104, Ch. 76, L. 1913; re-en. Sec. 1138, 452, 465, 23 P 2d 266. 
R. C. M. 1921. 

1139. Prosecution of truants. On request of the superintendent of 
schools or the board of trustees, or when it otherwise comes to his notice, 
the truant officer shall examine into any case of truancy or non-attendance 
within his district, and warn said truant or non-attendant and his parent, 
guardian, or other person in charge, in writing, of the final consequence 
of truancy or non-attendance if persisted in. When any child of an age 
at which attendance at the public schools is enjoined by the laws of this 
state is not attending school, or is not lawfully employed or lawfully 
excused from such attendance, the truant officer shall notify the parent, 
guardian, or other person in charge of such child, of the fact, and require 
such parent, guardian, or other person in charge to cause the child to 
attend some recognized school within two days from the date of the 
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notice; and it shall be the duty of the parent, guardian, or other person 
in charge of the child so to cause its attendance at some recognized school. 
Upon failure to do so, the truant officer shall make complaint against the 
parent, guardian, or other person in charge of the child, in any court of 
competent jurisdiction in the district in which the offense occurs for such 
failure, and upon such conviction, the parent, guardian, or other person 
in charge shall be fined not less than five dollars nor more than twenty 
dollars; or the court may, in its discretion, require the person so convicted 
to give bond in the penal sum of one hundred dollars, with sureties, to the 
approval of the court, conditioned that he or she will cause the child 
under his or her charge to attend some recognized school within two days 
thereafter, and to remain at such school during the term prescribed by 
law; and upon failure or refusal of any parent, guardian or other person 
to pay said fine and costs, or furnish said bond, according to the order of 
the court, then said parent, guardian, or other person shall be imprisoned 
in the county jail not less than ten days nor more than thirty days. 


History: En. Sec. 6, Ch. 45, L. 1903; References 
‘ re-en. Sec. 971, Rev. C. 1907; amd. Sec. Grant et al. v. Michaels et al., 94 M 

1105, Ch. 76, L. 1913; amd. Sec. 4, Ch. 75, 452, 465, 23 P 2d 266. 
—=L. 1921; re-en. Sec. 1139, R. C. M. 1921. 


1140. Pauper children. When any truant officer is satisfied that any 
child compelled to attend school by the provisions of this chapter is unable 
to attend school because absolutely required to work at home or elsewhere, 
in order to support itself, or help support or care for others legally entitled 
to its services, who are unable to support or care for themselves, or who 
are unable to attend school because of some physical ailment, the truant 
officer shall report the case to the authorities charged with the relief of 
the poor, and it shall be the duty of said officers to afford such relief as 
will enable the child to attend school the time each year required under 
the provisions of this chapter. Such child shall not be considered or de- 
clared a pauper by reason of the acceptance of the relief herein provided 
for. In case the child or its parents or guardians refuses or neglects to 
take advantage of the provisions thus made for its instruction, such child 
may be committed to the industrial school hereinafter provided for. In 
all cases where relief, including books, medical aid, and clothing, is neces- 
sary, it shall be the duty of the board of trustees to furnish such aid free 
of charge, and said board of trustees may furnish any further relief it 
may deem necessary, the expense incident to furnishing said books, medical 
aid, clothing, and further relief to be paid from the general fund of the 
school district. } 

History: Ap. p. Sec. 6, Ch. 45, L. 1903; ‘References 


re-en. Sec. 973, Rev. C. 1907; amd. Sec. Jones v. Cooney et al., 81 M 340, 349, 
1108, Ch. 76, L. 1913; re-en. Sec. 1140, R. 263 P 429; Grant et al. v. Michaels et al., 
Cc. M. 1921. 94 M 452, 465, 23 P 2d 266. 


1141-1156. Repealed—Chapter 148, laws of 1931. 
1157-1170. Repealed—Chaper 56, laws of 1931. 
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CHAPTER 107 
JUVENILE DISORDERLY PERSONS—COMMITMENT TO 
INDUSTRIAL SCHOOL 
Section 1171. Juvenile disorderly persons. 
1172. Commitment to industrial school. 

1171. Juvenile disorderly persons. Every child between the ages of 
eight and fourteen years, and every child betwen the ages of fourteen and. 
sixteen years unable to read and write the English language, or not engaged 
in some regular employment and who is an habitual truant from school, 
or who absents itself habitually from school, or who, while in attendance 
at any public, private or parochial school, is incorrigible, vicious, or immoral 
in conduct, or who habitually wanders about the streets and public places 
during school hours, having no business or lawful, occupation, shall be 
deemed a juvenile disorderly person and be subject to the provisions of 
this chapter. | 

Hitsory: En. Sec. 4, Ch. 45, L. 1903; re-en. Sec. 968, Rev. C. 1907; re-en. Sec. 1106, 
Ch. 76, L. 1913; re-en. Sec. 1171, R. C. M. 1921. 

1172. Commitment to industrial school. If the parent, guardian, or 
other person in charge of any child, shall, upon the complaint under the 
last section for a failure to cause the child to attend a recognized school, 
prove inability to do so, when he or she shall be discharged and there- 
upon the truant officer shall make complaint that the child is a juvenile 
disorderly person within the meaning of the preceding section. If such 
complaint is made before any mayor, justice of the peace or police judge, 
it shall be certified by such magistrate to the district court in and for the 
eounty in which the child resides or to a judge of said district court. 
The district court or the judge thereof to whom the same is certified shall 
hear such complaint, and if it be determined that the child is a juvenile 
disorderly person within the meaning of the preceding section the said child 
shall be committed by the said court, or the judge thereof to whom the 
complaint was certified, to the industrial school hereinafter provided for, 
where he shall be subject to all rules and regulations of said industrial 
school; provided, further, that if for any cause the parent, guardian, or 
other person in charge of any juvenile disorderly person as defined in the 
preceding section shall fail to cause such juvenile disorderly person to 
attend school, the complaint against such juvenile disorderly person shall 
be made, heard, and determined in like manner as provided in case the 
parent proves inability to cause such juvenile disorderly person to attend 
school. 


History: Ap. p. Sec. 6, Ch. 45, L. 1903; amd. Sec. 1, Ch. 80, L. 1905; re-en. Sec. 
972, Rev. C. 1907; amd. Sec. 1107, Ch. 76, L. 1913; re-en. Sec. 1172, R. C. M 1921. 


CHAPTER 108 


SCHOOLHOUSE SITES AND CONSTRUCTION 


Section 1173. Selection. 
1174. Architecture—approval of state board of health required. 
1175. Floor space—air—light. 
1176. Penalties. 
1177. Suggestive plans. 
1178. Vestibules. 
1179. Care of schoolhouses. 
1180. Water supply and toilet accommodations. 
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1178. Selection. Whenever, in the judgment of the board of trustees 
of any school district of the third class, it is desirable to select, purchase, 
exchange, or sell a schoolhouse site, or whenever petitioned so to do by 
one-third of the voters of such district, the district board shall without 
delay call a meeting at some convenient time and place fixed by the board 
to vote upon such question of selection, purchase, exchange, or sale of 
schoolhouse site. Such election shall be conducted and votes canvassed in 
the same manner as at the annual election of school officers. Three notices. 
giving the time, place, and purpose of such meeting shall be posted in three 
public places in the district by the clerk at least ten days prior to such 
meeting. If a majority of the electors of the district voting at such meet- 
ing or election shall be in favor of selecting, purchasing, exchanging, or 
selling the schoolhouse site, the board shall carry out the will of the 
voters thus expressed; provided, that all sites so chosen must be approved 
by the county superintendent of schools and the county health officer; and 
also provided that any sites so changed cannot again be changed within 
three years from the date of such action, except upon the advice of the 
county superintendent of schools and county health officer. 

The school site shall be selected in a place that is convenient, accessible,. 
suitable, and well drained; provided, that in districts of the first and second 
class, the site shall be not less than one-half of an average city block, and 
in districts of the third class shall contain not less than one acre. The 
state board of land commissioners shall have authority to sell to any school 
district at the appraised value, or to lease for any period of time less than 
ninety-nine years, at a rental of one dollar per year, any tract of state 


land not exceeding ten acres, to be used for schoolhouse site. 


History: En. Sec. 1600, Ch. 76, L. 1913; 


amd. Sec. 1, Ch. 42, L. 1917; amd. Sec. 30, 
Ch. 196, I. 1919; re-en. Sec. 1173, R. C. M. 
1921. 


Operation and Effect 


While under this section a site for a 
schoolhouse must be approved by the 
county health officer, such approval is 
not required until after the site has been 
chosen by the electors of the district at 
an election called for that purpose (See. 
1015, R. C. M. 1921); hence, relator in a 
proceeding to compel a board of trustees 
to call an election was not required to 
allege in the affidavit for the writ that 
the proposed site had been so approved; 
held, however, that in the interest of 
economy it would seem advisable to ob- 
tain approval in advance of the election. 
State ex rel. Wildin v. Eickoff et al., 84 
M 539, 543 et seq., 276 P 954. 


Id. A petition to the board of trustees 
of a school district of the third class that 
an election be called for the purpose of 
selecting a site for a schoolhouse must, 
under this section, be signed by one third 
of the voters of the district, but the peti- 
tion itself need not set forth that it is so 
signed, the question of its sufficiency in 
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that regard being determinable upon pres- 
entation. 


Id. Under this section, an _ election 
for the purpose of choosing a_ school 
site in a district of the third class 
must be conducted as an election of school 
officers; it is not provided that the peti- 
tion for such an election shall designate 
a definite site to be voted upon; held, 
therefore, that the petition need not des-: 
ignate a site, but that any five qualified 
electors may file with the clerk of the 
school board the nomination of a particu- 
lar site, and others in like manner may 
nominate other sites, the election to pro- 
ceed as provided in section 988 et seq., 
R. C. M. 1921. 

Id. Since the number of trustees of the 
school board in a district of the third 
class is three, and this section  re- 
lates exclusively to districts of that 
class, an affidavit for a writ of man- 
date to compel a board of such a district 
to call an election for choosing a school 
site, may not be held insufficient for fail- 
ure to allege affirmatively that the dis- 
trict was of the third class, where but 
three persons were named as the defen- 
dant trustees and they were charged with 
having failed to obey the mandate of this. 
section. 
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Provisions of this section have no ap- References 


plication to first and second class dis- State ex rel. Hessler v. District Court, 
tricts. Nichols v. School District No. 3 64 mM 296, 300, 209 P 1052. 
et al., 87 M 181, 187, 287 P 624. 


1174. Architecture—approval of state board of health required. No 
schoolhouse shall hereafter be erected, repaired, or enlarged in any school 
district of the state at an expense which shall exceed five hundred dollars, 
until the plans and specifications thereof shall have been submitted to the 
state board of health, and its approval indorsed thereon; provided, that 
districts of the second and third class shall also have the approval of the 
superintendent of public instruction. Such plans and specifications shall - 
show in detail the ventilation, the heating, and lighting of such building. 

History: En. Sec. 1601, Ch. 76, L. 1913; re-en. Sec. 1174, R. C. M. 1921. 


1175. Floor space—air—light. The state board of health shall not 
approve plans for the erection of any school building or addition thereto 
or remodeling thereof, unless the same shall provide (a) at least fifteen 
(15) square feet of floor space and two hundred (200) cubic feet of air 
space for each pupil to be accommodated in each study or recitation room 
therein; (b) a system of ventilation which shall in the judgment of said 
state board of health be adequate to produce satisfactory conditions of air 
in the schoolroom at all times and under all conditions; (¢) the ventilation 
system must be of fireproof material; (d) the gauge of metal used in these 
ventilation systems shall be specified by the architect according to size of 
ventilation ducts but shall in no ease be less than twenty-four (24) gauge 
metal. 


The light shall come from the left or from the left and rear of each 
schoolroom, and the window space shall be not less than one-seventh of 
the floor space of each room. 

Any contractor, architect or school board who shall violate the provisions 
of this act shall be deemed guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not less than one hundred dollars ($100) nor 
more than five hundred dollars ($500). 


History: En. Sec. 1602, Ch. 76, L. 1913; re-en. Sec. 1175, R. C. M. 1921; amd. Sec. 
1, Ch. 173, L. 1933. 


1176. Penalties. The county treasurer shall not make any payments 
on any contract arising under the provisions of this chapter until the con- 
tractor furnishes a certified statement, signed by the state board of health, 
that the plans and specifications of the school building to be erected or 
remodeled have been fully approved by the state board of health. 

History: En. Sec. 1603, Ch. 76, L. 1913; re-en. Sec. 1176, R. C. M. 1921. 


1177. Suggestive plans. It shall be the duty of the state board of 
health to furnish to all districts of the third class suggestive plans for 
school buildings, to be erected in conformity with the above rules. 

History: En. Sec. 1604, Ch. 76, L. 1913; re-en. Sec. 1177, R. C. M. 1921. 


1178. Vestibules. No one and two-room schoolhouses shall be erected 
without a vestibule of reasonable size. 
History: Hn. Sec. 1605, Ch. 76, L. 1913; re-en. Sec. 1178, R. C. M. 1921. 
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1179. Care of schoolhouses. It shall be the duty of boards of trustees 
in districts of the third class to require that the schoolroom or rooms shall 
be thoroughly scrubbed and cleaned, including the floors, interior wood- 
work and windows, at least once every three months. 

History: En. Sec. 1606, Ch. 76, L. 1913; re-en. Sec. 1179, R. C. M. 1921. 


1180. Water supply and toilet accommodations. The board of trustees. 
shall furnish such water supply and toilet accommodations as shall be 
approved by the state board of health. 

History: En. Sec. 1607, Ch. 76, L. 1913; re-en. Sec. 1180, R. C. M. 1921. 


CHAPTER 109 


SCHOOL LIBRARIES 
Section 1181. Library fund. 

1182. Districts of third class. 

1183. Districts of the first and second classes. 

1184. isocation and control of libraries. 

1185. Jules—reports. 

1186. Selection of books. 

1181. Library fund. A library fund is hereby created, and the board 
of school trustees must expend the library fund, together with such moneys. 
as may be added thereto by donation, in the purchase of books for a school 
library, including books for supplementary work; provided, that in school 
districts in which a free public library is maintained such library fund 
may, in the discretion of the board of trustees, be used for the payment of 
the current expenses for maintenance of the schools; provided also that, 
with the approval of the county superintendent of schools, any surplus in 
the library fund, after furnishing all necessary reference works and library 
books, may be spent for other needed equipment. 

History Ap. p. Sec. 2000, Pol. C. 1895; amd. Sec. 1, Ch. 14, L. 1905; re-en. Sec.. 
1030, Rev. C. 1907; amd. Sec. 1200, Ch. 76, L. 1913; amd. Sec. 28, Ch. 196, L. 1919; re-en.. 
Sec. 1181, R. C. M. 1921. Cal. Pol. C. Secs. 1712-1717. 

1182. Districts of third class. In districts of the third class, the library 
fund shall consist of not less than five nor more than ten per cent. of the 
county school fund annually apportioned to the district; provided, that if 
such ten per cent. exceed fifty dollars, fifty dollars only shall be apportioned. 
to the district. 

History: En. Sec. 1201, Ch. 76, L. 1913; re-en. Sec. 1182, R. C. M. 1921. 


1183. Districts of the first and second classes. In districts of the first. 
and second classes, the library fund shall consist of a sum not to exceed 
fifty dollars for every five hundred children or major fraction thereof, 
between the ages of six and twenty-one years, annually taken from the 
general school fund of the county apportioned to such district. 

History: En. Sec. 1202, Ch. 76, L. 1913; re-en. Sec. 1183, R. C. M. 1921. 


1184. Location and control of libraries. The library shall be under 
the control of the board of trustees, and must be kept, when practicable, 
in the schoolhouse, and shall be for the use of the pupils and all residents 
of the district. 

History: En. Sec. 2003, Pol. C. 1895; re-en. Sec. 1033, Rev. C. 1907; amd. Sec.. 
1203, Ch. 76, L. 1913; re-en. Sec. 1184, R. C. M. 1921. 
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1185. Rules—reports. The trustees shall be held accountable for the 
proper care and preservation of the library, and shall make all needful 
rules and regulations not provided for by the superintendent of public 
instruction, and not inconsistent therewith; and they shall report annually 
to the county superintendent all library statistics which may be required | 
by the blanks furnished for the purpose by the superintendent of public 
instruction. 


History: En. Sec. 2004, Pol. C. 1895; re-en. Sec. 1034, Rev. C. 1907; re-en. Sec. 
1204, Ch. 76, L. 1913; re-en. Sec. 1185, R. C. M. 1921. 


1186. Selection of books. All books shall be selected by the county 
superintendent and school trustees, acting together, from lists approved 
by the superintendent of public instruction. It shall be the duty of the 
county superintendent in his visits to inspect the library, and to make such 
suggestions regarding its use and care as he may deem advisable. It shall 
be the duty of the superintendent of public instruction to formulate rules 
and regulations for the school libraries, and furnish to the county superin- 
tendent, from time to time, such instruction and information as will make 
the use of the library most effective. 


History: Hn. Sec. 2005, Pol. C. 1895; re-en. Sec. 1035, Rev. C. 1907; amd. Sec. 
1205, Ch. 76, L. 1913; re-en. Sec. 1186, R. C. M. 1921. 


CHAPTER 110 


VEHICLES USED IN TRANSPORTATION OF PUPILS—BUSSES 


Section 1186.1. Vehicles conveying school children—definitions. 
1186.2. Requirements of school bus. 
1186.3. Qualifications of school bus driver. 
1186.4. Stopping school bus at railway tracks required. 
1186.5. Method of loading and unloading school bus. 
1186.6. Drivers of other vehicles to stop until children alight from or board 
school bus. 
1186.7. Penalty for violations. 


1186.1. Vehicles conveying school children—definitions—busses. The 
words and phrases used in this act shall be construed as follows: The term 
‘‘highway’’ means every public street, road, highway or way in this state. 
The term ‘‘vehicle’’ means everything on wheels or runners, except vehicles 
operated exclusively on rails or tracks. The term ‘‘school bus’’ means 
every vehicle regularly used for hire or compensation in conveying children 
to and from school. 


History: En. Sec. 1, Ch. 18, L. 1933. 


1186.2. Requirements of school bus. Every school bus shall be so con- 
structed as to afford the driver thereof a practically unobstructed view of 
the roadway ahead and also to the right and left, and shall be marked in 
both front and rear with the words ‘‘School Bus’’ in plain letters readable 
in daylight at a distance of at least two hundred feet from such vehicle. 
Every school bus mechanically propelled shall be provided with proper 
and sufficient brakes which shall be kept in such condition as to control it 
at all times, shall have a horn or other suitable device for signaling, and 

when driven or operated after sunset shall be provided with two headlights 
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sufficient to light the highway for a distance of two hundred feet ahead 


of such school bus and shall display a red light from behind. 
History: En. Sec. 2, Ch. 18, L. 1933. 


1186.3. Qualifications of school bus driver—bond. No person shall drive 
or operate, or be employed or permitted to drive or operate any school bus 
who has not received a certificate from the board of trustees of the school 
district in which the school bus is to be driven or operated certifying that 
such person is at least sixteen years of age, is of good moral character and 
is qualified and competent for such position, and no person shall drive or 
operate or be permited to drive or operate any school bus until such person 
shall have given a good and sufficient bond in the sum of one thousand 
dollars, to the state of Montana, which shall be approved by and filed in 
the office of the county superintendent of schools of the county in which 
the school bus is to be driven or operated by such person, conditioned for 


the faithful performance of his duties. 
History: Hn. Sec. 3, Ch. 18, L. 1933. 


1186.4. Stopping school bus at railway tracks required. It shall be the 
duty of the driver of a school bus to bring the same to a full stop before 
crossing the tracks of any railroad or electric car line and not proceed across 
such tracks until reasonably certain that no train or car is approaching 


from either direction. 
History: En. Sec. 4, Ch. 18, L. 1933. 


1186.5. Method of loading and unloading school bus. The driver of a 
school bus shall load and discharge the children from such bus at the ex- 
treme right side of the traveled highway and at the right hand curbing 


when such curbing is maintained on such highway. 
History: En. Sec. 5, Ch. 18, L. 1933. 


1186.6. Drivers of other vehicles to stop until children alight from or 
board school bus. The driver of a vehicle, when approaching the front or 
rear of a school bus that has come to a stop on a highway outside the lmits 
of an incorporated city or town, and is receiving or discharging school chil- 
dren, shall stop such vehicle not less than ten feet from such school bus 
and keep said vehicle stationary until such children have entered such school 
bus or have alighted and reached the nearest adjacent side of the highway. 

History: En. Sec. 6, Ch. 18, L. 1933. 

1186.7. Penalty for violations. Every person who shall fail to comply 
with or who shall violate any provision of this act shall, upon conviction 
thereof, be deemed guilty of a misdemeanor, and shall be punished by a 
fine of not less than ten dollars nor more than one hundred dollars, or by 
imprisonment in the county jail for not more than thirty days, or by both 


such fine or imprisonment. 
History: En. Sec. 7, Ch. 18, L. 1933. 


CHAPTER 111 


TEXT-BOOKS 
Section 1187. Appointment of state text-book commission. 
1188. Organization of commission. 
1189. Meetings of commission. 
1190. Contracts for supplying text-books. 
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1191. Selection of text-books. 

1192. Contracts and agreements. 

1193. Bond for performance of contracts. 

1194. Forfeiture of contract for non-performance. 
1195. Frice list of books to be printed and distributed. 
1196. Penalty for using other than selected books. 
1197. Annual report as to the use of books. 

1198. Free text-books to be provided. 

1199. Estimate of money for free text-books. 

1200. Compensation of text-book commissioners. 

1187. Appointment of state text-book commission. The governor is 
hereby authorized to nominate and appoint a state text-book commission 
consisting of seven members, five of whom shall be persons actively en- 
gaged in public school work of the state or in state educational institutions 
at the time of their appointment. The terms of the members of said com- 
mission shall be for a period of five years each. If a vacancy occurs dur- 
ing the terms of any of the members of said commission by reason of death, 
resignation, or otherwise, the governor shall make appointment to fill such 
vacaney, and the person so appointed shall hold office until the expira- 
tion of the term for which the person he succeeds was appointed. 


History: The first board of text-book 122, L. 1903; amd. Sec. 1, Ch. 132, L. 1907; 
commissioners was created by H. B. No. 1, Sec. 791, Rev. C. 1907; re-en. Sec. 1800, 
L. 1897, p. 61 et seq. This act was re- Ch. 76, L. 1913; re-en. Sec. 1187, R. C. M. 
pealed by Ch. 116, L. 1903. En. Sec. 1, Ch. 1921. 

1188. Organization of commission. The commission at its meeting shall 
organize by taking the constitutional oath of office, which oath shall be 
filed in the office of the secretary of state; electing from among the mem- 
bers a president and secretary and formulating rules for its government. 
Five members shall constitute a quorum for the transaction of all business. 
All votes cast for or against the adoption of any text-books shall be recorded 
in the minutes of the commission, together with the names of those voting 
for or against such adoption; provided, that all meetings shall be opened 
to the public and that said commission must make a full report to the gov- 
ernor not later than the first Monday in November aces preceding any regu- 
jar or special meeting of the legislature. 


History: En. Sec. 2, Ch. 122, L. 1903; amd. Sec. 2, Ch. 132, L. 1907; Sec. 792, Rev. 
C. 1907; re-en. Sec. 1801, Ch. 76, L. 1913; re-en. Sec. 1188, R. C. M. 1921 


1189. Meetings of commission. The state textbook commission shall 
meet in the state capitol in the city of Helena, on the second Monday in 
December, 1926, and every second year thereafter, and the president of 
said commission shall call a meeting thereof on the third Saturday of Sep- 
tember, 1926, and every second year thereafter for the purpose of consider- 
ing in what subjects, if any, as hereinafter provided text-books shall be 
changed, and expiring contracts extended; provided, that changes shall not 
be made in the text-books of more than three subjects at any meeting. 


He must also upon ten days’ written notice to the members to be given 
by the secretary, call a meeting of the commission at any time to receive 
proposals and to enter into contracts with publishers for supplying text- 
books whenever contracts for certain books heretofore entered into become 
terminated by rescission or otherwise cease to be in full force and effect, 
and to adopt additional supplementary books whenever it is deemed for the 
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vest interests of the schools of the state. 


TEXT-BOOKS 


1190 


Said textbook commission may 


adjourn from day to day until it shall have made adoptions as provided for 


in this chapter. 


The session of said commission shall not continue beyond 


six actual days, and nothing herein contained shall be so construed as to 
have any reference to the provisions of this act relating to school libraries. 


History: The remaining sections of the 
law relating to the state text-book commis- 
sion were enacted as Secs. 3 to 14 inclu- 
sive, Ch. 122, L. 1903; amd. by Secs. 3 to 
14, inc., Ch. 132, L. 1907; appearing as 
Secs. 793 to 804, inc., Rev. C. 1907; the 


act is here given as it appears by amend- 
ment by Secs. 1802 to 1813, inc., Ch. 76, 
L. 1913. Hn. Sec. 1802, Ch. 76, L. 1913; 
re-en. Sec. 1189, R. C. M. 1921; amd. Sec. 
1, Ch. 25, L. 1925. 


1190. Contracts for supplying textbooks. Beginning with October first, 
1926, and every second year thereafter, the superintendent of public in- 
struction shall, if any changes have been recommended, advertise for five 
days in two daily newspapers in this state, giving notice that the textbook 
commission will meet, as herein provided, and that it will receive sealed 
proposals up to twelve o’clock noon, of said second Monday in December 
next following, for supplying the state of Montana with such basal and sup- 
plementary textbooks as the commission has considered desirable to be 
changed, for use in all the public schools of said state, for a period of six 
years from and after the first day in September, 1927; and all contracts 
under this act shall further provide that they may be extended after their 
expiration at the option of the commission, and at not to exceed the schedule 
of prices agreed upon therein; and the contracts in existence at the time of 
the passage of this act may be extended after expiration for not to exceed 
four years, at the option of the commission and not to exceed the schedule 
of prices agreed upon therein. The commission shall make contracts for 
textbooks in the following branches, to-wit: Reading, spelling, writing, 
arithmetic, geography (elementary and advanced), language and grammar, 
physiology and hygiene, civil government (state and national), history of 
the United States (elementary and advanced) and elementary agriculture. 


Said commission is hereby empowered to adopt such other textbooks 
supplementary to the basal textbooks above referred to as it may deem 
advisable. But no supplementary textbooks shall be used in any of the 
schools in this state except in connection with and supplementary to the 
basal textbooks adopted by the said state textbook commission as provided 
in this act. Said sealed proposals shall be addressed to the chairman of 
the state textbook commission, Helena, Montana, and shall be indorsed 
‘“sealed proposals for supplying textbooks for use in the state of Montana.’’ 
Said proposals shall state the net wholesale price at which the publishers 
whose books may be adopted by the state textbook commission, will agree to 
deliver the same in the city of Chicago, Illinois, f. 0. b. to merchants in 
Montana, or to school districts purchasing same or f. 0. b. textbook deposi- 
tories in Montana. ‘They shall also state the introductory price without 
exchange, and the exchange price for new books adopted in exchange for 
the old books in the hands of the pupils, and for the new books in the hands 
of the districts or dealers, which may be displaced, grade for grade; pro- 
vided that when pupils own their books they may exchange one of a lower 
grade for one of a higher; and shall further state the retail price at which 
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they will keep all the textbooks so adopted on sale uniformly in at least one 
place in each county throughout the state. Whenever any contract shall 
be terminated by rescission, or shall otherwise cease to be in force and 
effect, the state textbook commission shall, within ten days after the termin- 
ation of such contracts, advertise in the same manner and for the same 
length of time as elsewhere mentioned in this section for proposals to 
furnish textbooks on the same subjects as those embraced within such con- 
tract for the same length of time, and bids shall be received in 
the same manner as hereinbefore provided. The publishers contracting and 
agreeing to supply textbooks for use in the state of Montana under the 
provisions of this act, shall cause to be prepared a special map and special 
supplement descriptive of Montana for the geography adopted by said com- 
mission. They shall also cause to be prepared a special supplement for 
Montana for the civil government adopted, which supplement shall contain 
not less than one hundred pages. They shall further agree to maintain 
the mechanical excellence of the books adopted by said commission fully 
equal to the samples submitted in binding, quality of paper, and other 
essential features. 

History: En. Sec. 1803, Ch. 76, L. 1913; amd. Sec. 1, Ch. 94, L. 1917; amd. Sec. 2, 
Ch. 25, L. 1925. 

1191. Selection of text-books. It shall be the duty of said textbook 
commission to meet at the time and place mentioned in said notice and open 
sealed bids in the presence of a quorum of said commission, and in public 
to select and adopt such textbooks, both basal and supplementary for use 
in all the public schools of this state. The textbook so selected and adopted 
by said textbook commission shall be certified to by the chairman and sec- 
retary, and said certificate, with a copy of all the books named therein, shall 
be placed on file in the office of the superintendent of public instruction. 
Such certificate must contain a complete list of all books adopted by said 
commission, giving the wholesale, retail, introductory, and exchange prices 
for which each kind and grade will be furnished, as provided in the pre- 
ceding section, and the name of the publishers contracting to furnish the 
same. The said books named in said certificate shall for such period as 
is provided in the contract or extension thereof from and after the first day 
of September of the year in which they are adopted be used in all public 
schools of the state to the exclusion of all others; provided, that nothing 
in any part of this act shall be so construed as to prevent the purchase or 
use by any district of any reference books for use in any of the schools of 
the state. : 

History: En. Sec. 1804, Ch. 76, L. 1913; re-en. Sec. 1191, R. C. M. 1921. 


1192. Contracts and agreements. The said textbook commission shall 
have power to make contracts and agreements for the use and supply of 
textbooks in the name of the state as it shall deem necessary for the best 
interests of the public schools of the state, and shall require of all pub- 
lishers contracting and agreeing to furnish books adopted by the said text- 
book commission, bonds equal in amount to one-half the value of the books 
to be furnished, conditioned that upon the failure on the part of such pub- 
lishers to comply with the terms of such contracts, or any part thereof, 
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in any county of the state, upon notice being given as provided for herein, 
said bonds may, by the governor of the state of Montana, be declared for- 
feited, and actions brought in the name of the state upon such bonds to 
recover the full amount named therein, which amount shall be deemed to 
be fixed and liquidated damages for the breach of such contracts; provided, 
that the textbook commission may, at its discretion, reject any and all pro- 
posals if it be deemed by it to be to the interest of the state so to do, and 
it shall advertise for new proposals, stating the time when such new pro- 
posals will be received by it, not later, however, than thirty days from the 
rejection of the first proposals; provided, further, that the contract price of 
such books f. o. b. Chicago, Illinois, or textbook depositories in Montana, 
allowing difference for freight, shall not exceed the lowest wholesale price 
charged for the same books to any other state of the United States. 

History: En. Sec. 1805, Ch. 76, L. 1913; amd. Sec. 2, Ch. 94, L. 1917; re-en. Sec. 
1192, R. C. M. 1921. 

1193. Bond for performance of contracts. The contract with the pub- 
lishers shall take effect only when the publishers of the books adopted by the 
said textbook commission shall have filed with the secretary of state their 
bond, with at least two sufficient sureties, to be approved by the governor, 
in such sum as shall be determined by said textbook commission conditioned 
that they shall comply with the terms of their proposal to the state and 
such conditions as may be agreed upon between said textbook commission 
and the publishers contracting with the state. 

History: En. Sec. 1806, Ch. 76, L. 1913; re-en. Sec. 1193, R. C. M. 1921. 


1194. Forfeiture of contract for non-performance. In case the pub- 
lishers of the books adopted by the said textbook commission shall not on 
or before the fifteenth day of February of the year in which the text- 
books are to be adopted, have filed with the secretary of state their bond 
as hereinbefore provided, on or before the fifteenth day of February of 
said year, or in case they shall not, on or before the fifteenth day of June 
of said year, have performed all the obligations of their contracts with 
respect to the exchange and introduction of books and the preparation and 
supply of the special maps, and the special descriptive matter for the 
eeography so adopted, or the special supplement for the civil government, 
or in case they shall at any time thereafter violate or fail to perform any 
of the conditions specified in their bond, as hereinbefore provided, and 
shall fail within reasonable time after due notice has been given by the 
governor to make good their guarantee in any respect in which they may 
have failed, then this adoption shall become null and void. The said text- 
books adopted by the said textbook commission under this act, and upon 
compiiance of the publishers with the conditions aforesaid, shall continue 
in use for the period of not less than five years from the first day of Sep- 
tember of the year above mentioned, to the exclusion of all others except as 


herein otherwise provided. 
History: En. Sec. 1807, Ch. 76, L. 1913; re-en. Sec. 1194, R. C. M. 1921. 


1195. Price list of books to be printed and distributed. Whenever the 
publishers of the books adopted under the provisions of this bill shall have 
filed their bonds as hereinbefore provided, it shall be the duty of the state 
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superintendent of public instruction to cause all prices of the textbooks, as 
guaranteed by the publishers, to be properly printed and distributed through 
the county superintendents to the trustees of all school districts in the state, 
who shall cause the same to be kept constantly posted in a conspicuous place 
in each schoolroom in their districts, and it shall be the duty of the several 
county supermtendents to keep themselves informed as to whether such 
prices are actually maintained by the said publishers, and at once notify 
the superintendent of public instruction of the violation of the contracts 
entered into by virtue of the authority contained in this act, which may 
come to their knowledge, and it shall be the duty of the superintendent of 
public instruction to promptly communicate such information to the gov- 
ernor. 
History: En. Sec. 1808, Ch. 76, L. 1913; re-en. Sec. 1195, R. C. M. 1921. 


1196. Penalty for using other than selected books. Any school officer, 
teacher, or trustee, who shall use or provide for the use in the public schools 
of the state, textbooks other than those adopted by the said textbook com- 
mission, except as herein otherwise provided, shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine of not less than twenty-five 
dollars nor more than one hundred dollars. 

History: En. Sec. 1809, Ch. 76, L. 1913; re-en. Sec. 1196, R. C. M. 1921. 


1197. Annual report as to the use of books. All county superintend- 
ents and all school officers are charged with the execution of this law, and 
the county school superintendent shall require the trustees of the several 
school districts or the clerks thereof to report annually whether or not the 
authorized textbooks are used in their schools. 

History: En. Sec. 1810, Ch. 76, L. 1913; re-en. Sec. 1197, R. C. M. 1921. 


1198. Free textbooks to be provided. In all school districts of the 
state, and in all high schools, free textbooks shall be furnished for the use 
of the pupils thereof, and it shall be the duty of all school boards and 
school trustees to purchase the textbooks required for the use of the pupils 
in attendance thereon, at the expense of said districts, and said books shall 
be loaned to said pupils free of charge, subject to such rules and regulations 
as such trustees shall prescribe, provided, that said free textbooks shall 
be sold at cost for the use of any pupils whose parents or guardians may 
request same. 


History: En. Sec. 1811, Ch. 76, L. 1913; References 
amd. Sec. 1, Ch. 12, L. 1917; re-en. Sec. Mills v. Stewart, 76 M 429, 443, 247 
1198, R. C. M. 1921. 1 BPP 


1199. Estimate of money for free textbooks. For the purpose of rais- 
ing money to pay for free textbooks, it shall be the duty of the trustees of 
each school district, on or before the first day of July of each year, to 
certify to the county commissioners of the county wherein said school dis- 
trict is located, an estimate of the amount of money required to provide 
said free textbooks for the ensuing school year; thereupon, in case the 
money received from the general fund of the district be insufficient for 
said purpose, said board of county commissioners shall levy a special tax 
upon the taxable property of said district for the purpose of providing 
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said free textbooks; said tax shall be collected in the same manner and at 
the same time as other taxes are collected, provided, however, that ‘no 
greater levy shall be made than is sufficient to raise an amount not in ex- 
cess of three dollars and fifty cents (per pupil), and that such total amount 
be based upon the averge number of pupils attending school for the preced- 
mg school year. 

History: En. Sec. 1812, Ch. 76, L. 1913; amd. Sec. 1, Ch. 65, L. 1921; re-en. Sec. 
1199, R. C. M. 1921; amd. Sec. 1, Ch. 88, L. 1925. 

1200. Compensation of textbook commissioners. The members of said 
textbook commission provided for by this act shall receive the sum of six 
dollars per diem for each day necessarily engaged in transacting business 
and while in session, and actual traveling expenses; and there is hereby 
appropriated the sum of one thousand dollars per year, or so much thereof 
as may be necessary to carry out the provisions of this act; provided, that 
said commission shall not be in session more than ten days in any one year. 

History: En. Sec. 1813, Ch. 76, L. 1913; re-en. Sec. 1200, R. C. M. 1921. 


CHAPTER 112 
UNIFORM SYSTEM OF FREE, PUBLIC SCHOOLS—STATE SUPPORT 


Section 1200.1. Uniform system of free, public schools — state support — schedule of 

state contributions. 

1200.2. Classroom units—sharing of funds. 

1200.8. School system defined. 

1200.4. State public school general fund created—disposal of school moneys. 

1200.5. Distribution of moneys from state public school general fund—isolated 
schools. 

1200.6. County superintendent’s annual report—contents. 

1200.7. Computation of state’s contribution for transportation. 

1200.8. Distribution of state public school general fund to counties. 

1200.9. Payment to counties of amounts due. 

1200.1. Uniform system of free, public schools—state support—schedule 
of state contributions. A uniform system of free, public schools, sufficient 
for the education of, and open to, all the children of the state, of school 
age, shall be established and maintained throughout the state of Montana; 
and to carry on and support a minimum, foundational, educational pro- 
gram therein, the state of Montana shall provide therefor, and contribute 
thereto, revenue upon the following schedule: 

(a) For every elementary school, classroom unit in the state, as such 
unit is hereinafter defined, the sum of five hundred dollars ($500.00) per 
teacher, and, in addition, of twelve cents (12c) per pupil per day of at- 
tendance during the last completed school year. 

(b) For every junior and senior high school, classroom unit in the 
state, as such unit is hereinafter defined, the sum of six hundred dollars 
($600.00) per teacher and of fifteen cents (15c) per pupil per day of at- 
tendance during the last completed school year. 

(c) For the transportation of pupils, one-half of the cost of such trans- 
portation for al! pupils, residing three or more miles distant from a public 
school; but the state board of education of the state of Montana shall fix 
and promulgate a uniform schedule of rates for the transportation of pupils 
to and from the public schools of the state, and upon the bases of such 
schedules, so fixed, the contribution of the state to the cost of transporta- 
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tion shall be computed, and the payment thereof made, and in no other 
way. 

History: En. Sec. 1, Ch. 174, L. 1935. 

1200.2. Classroom wunits—definition—sharing of funds. Classroom 
units, as the bases for the distribution and payment of state school revenue, 
shall adhere to the following standards, and none others, and are thus 
defined, to-wit: 

ELEMENTARY SCHOOLS 

An elementary school system with one teacher, and not less than ten 
nor more than twenty-five pupils shall constitute one, elementary school, 
classroom unit. 

An elementary school system with two teachers, and not less than 
twenty-six nor more than fifty pupils shall constitute two, elementary 
school, classroom units. 

An elementary school system with three teachers, and not less than 
fifty-one nor more than eighty pupils shall constitute three, elementary 
school, classroom units. 

An elementary school system with four teachers, and not less than 
eighty-one nor more than one hundred and ten pupils shall constitute four, 
elementary school, classroom units. 

In an elementary school system with more than four teachers and more 
than one hundred and ten pupils, every additional teacher, and every ad- 
ditional group of thirty pupils, or major fraction thereof, shall constitute 
an additional, elementary school, classroom unit. ) 


JUNIOR AND SENIOR HIGH SCHOOLS 

A secondary school system with one*teacher, and not less than ten nor 
more than twenty pupils shall constitute one, secondary school, classroom | 
unit. 

A secondary school system with two teachers, and not less than twenty- 
one nor more than forty pupils shall constitute two, secondary school, class- 
room units. 

A secondary school system with three teachers, and not less than forty- 
one nor more than sixty pupils shall constitute three, secondary school, 
classroom units. 

A secondary school system with four teachers, and not less than sixty- 
one nor more than eighty-five pupils shall constitute four, secondary school, 
classroom units. 

A secondary school system with five teachers, and not less than eighty- 
six nor more than one hundred and ten pupils shall constitute five, second- 
ary school, classroom units. 

A secondary school system with six teachers, and not less than one hun- 
dred and eleven nor more than one hundred and thirty-five pupils shall 
constitute six, secondary school, classroom units. 

In a secondary school system with more than six teachers and more 
than one hundred and thirty-five pupils, every additional teacher, and 
every additional group of thirty, secondary school pupils, or major frac- 
tion thereof, shall constitute an additional, secondary school, classroom 
unit. 
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Provided that all classroom units shall share equally in the state public 
school general fund until said fund shall contain an amount sufficient to 
provide seven hundred and fifty dollars ($750.00) per classroom unit. 
When said fund shall exceed such an amount it shall be apportioned on 
the basis as provided in subdivisions (2) and (b) of section 1200.1. 

History: En. Sec. 2, Ch. 175, L. 1935. 


1200.3. School system defined. To determine in any case the number 
of classroom units under section 1200.2, all the schools of an independent 
subdistrict of a county school district shall be deemed one school system, 
and elsewhere every school, or group of schools, under a common, direct 
administrative head shall be deemed a school system; but if there be no 
county school district, established as the basic unit for the school of a 
county, every established school district within the county, shall be deemed 
a school system, and the classroom units herein computed accordingly. 


History: En. Sec. 3, Ch. 175, L. 1935. 


1200.4. State public school general fund created—disposal of school 
moneys. There is hereby created and established a fund to be known and 
designated as the state public school general fund, which the treasurer of 
the state of Montana shall ever keep separate and apart from all other 
funds and moneys in his custody, and into which there shall be paid all 
moneys coming to the state for distribution in support of the public schools 
of the state, save only such school funds as by section 5, article XI, of the 
Constitution of the state of Montana, or otherwise by constitutional pro- 
vision, are to be kept and distributed in a manner other than as is provided 
in this act. Provided that until March 15, 1937, one hundred fifty thous- 
and dollars ($150,000.00) for each fiscal year shall remain in the common 
school equalization fund to be distributed as provided in the act creating 
said fund. 


History: En. Sec. 4, Ch. 175, L. 1935. 


1200.5. Distribution of moneys from state public school general fund— 
isolated schools. No moneys shall be disbursed or distributed from the state 
public school general fund, or otherwise under this act, for any school with 
an original enrollment of less than ten pupils during the last completed 
school year, or for any school upon the basis of more teachers than such 
school actually employs; but in the case of an isolated school or commun- 
ity such disbursement and distribution may be made upon the recommenda- 
tion of the county superintendent of schools and county board of educa- 
tion of the county, if there be one, and if not, then of the county superin- 
tendent and of the board of county commissioners of the county, and, in 
either case, only with the approval of the state superintendent of public 
instruction and of the state board of education. 


History: En. Sec. 5, Ch. 175, L. 1935. 


1200.6. County superintendent’s annual report—contents. Not later 
than July 15th of every year the county superintendent of schools of every 
county shall certify to the state superintendent of public instruction the 
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number of elementary school, classroom units, and, separately, of secondary 
school, classroom units, computed in accordance with sections 1200.1 and 
1200.2, in the elementary and secondary schools of his county, and, together 
therewith, the aggregate days of attendance during the last, completed 
school year for all the elementary school pupils, and, separately, for all the 
secondary school pupils of the county. At the same time the county super- 
intendent shall likewise certify to the state superintendent of public in- 
struction the number of pupils, actually attending a public school in his 
county and residing three or more miles distant therefrom, and the actual 
cost of the transportation of such pupils pursuant to the schedule of rates 
fixed and promulgated by the state board of education, and such other facts 
and information as the state superintendent or the state board of educa- 
tion may require in connection therewith. 
History: En. Sec. 6. Ch. 175, L. 1935. 


1200.7. Computation of state’s contribution for transportation. Not 
later than August 15th of every year, and upon the basis of the facts cer- 
tified to him by the several county superintendents of schools in accord- 
ance herewith, the state superintendent of public instruction shall com- 
pute, under section 1200.1 and the schedules fixed by the state board of 
education, the amount of the contribution by the state to the cost of the 
transportation of the pupils m the public schools of the several counties, 
and shall forthwith certify such amounts to the treasurer of the state of 
Montana for payment. 

History: En. Sec. 7, Ch. 175, L. 1935. 


1200.8. Distribution of state public school general fund to counties. 
Likewise not later than August 15th of every year, and upon the basis of 
the classroom units and pupil attendance of the several counties, as certi- 
fied to him by the several county superintendents of schools, the state 
superintendent of public instruction shall set up an apportionment under 
sections 1200.1 and 1200.2 for the proportionate distribution of the moneys 
to be contributed by the state public school general fund to the counties 
for the use of the public schools of such counties, and shall forthwith 
certify such apportionment to the treasurer of the state of Montana for 
payment. 

History: En. Sec. 8, Ch. 175, L. 1935. 


1200.9. Payment to counties of amounts due. On the first days of 
February and August of every year the state treasurer, first, shall pay 
from the state public school general fund the several amounts due the 
counties of the state for the transportation of pupils, as certified to him 
hereunder by the state superintendent of public instruction, and secondly, 
shall disburse to the several counties the balance thereafter remaining in 
the state public school general fund pursuant to the apportionment thereof 
of such state superintendent on the basis of classroom units and pupil at- 
tendance, and by immediately drawing his several warrants in favor to the 
treasurers of the counties of the state for the amounts so due and appor- 
tioned to such counties. i 

History: En. Sec. 9, Ch. 175, L. 1935. 
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CHAPTER 113 
FINANCE 


Section 1201. Permanent school fund. 

1201.1. State common school equalization fund. 

1201.2. State board of education to administer state common school equaliza- 
tion fund. 

1201.3. Distribution of fund—reports may be required. 

1201.4. Duty of state auditor and state treasurer on certifying of distribution 
of funds. 

1202. Common school levy. 

1203. Special school] tax. 

1204. Apportionment. 

1205. Purposes for which money may be used. 

1206. Transfer of road funds. 

L207 . Proceeds of town lots. 

1208. Building and furnishing fund. 

1209. Warrants. 


1210. Transfer of funds—election. 

1211. Manner of apportionment and distribution. 

1212. Statement by county superintendent. 

1213. Duties of county treasurer. 

1214. Same—report. 

1215. County clerk to report valuation of school districts. 


1216. Duty of clerk of district court. 

1217. \ Duty of justice of the peace. 

1218. Penalty. 

1218.1. Preamble—acknowledgment of state’s obligation concerning perman- 
ent school fund. 

1218.2. Assumption of farm mortgage loans—promise of state to repay moneys 
loaned and interest. 

1218.3. Administration of mortgages—construction of act. 

1218.4. State farm loan sinking fund established. 

1218.5. Moneys payable to farm loan sinking fund. 

1218.6. Payment of taxes and costs of foreclosure authorized—interest to be 
transferred quarterly to public school interest and income fund— 
transfers from farm loan sinking fund. 

1201. Permanent school fund. The principal of the state school fund 
shall remain irreducible and permanent. That said fund shall be derived 
from the following sourees, to-wit: Appropriations and donations by the 
state to this fund; donations and bequests by individuals to the state or 
common schools; the proceeds of land and other property which revert to 
the state by escheat and forfeiture; the proceeds of all property granted 
to the state, when the purpose of the grant is not specified or is uncertain; 
funds accumulated in the treasury of the state for the disbursement of 
which provision has not been made by law; the proceeds of the sale of 
timber, stone, materials, or other property from school lands other than 
those granted for specific purposes, and all moneys other than rental re- 
covered from persons trespassing on said lands; five per centum of the 
proceeds of the sale of public lands lying within the state which shall be 
sold by the United States subsequent to the admission of the state into the 
Union as approved by section 15 of the enabling act; the principal of all 
funds arising from the sale of lands and other property which have been 
and may be hereafter granted to the state for the support of common 
schools, and such other funds as may be provided by the legislative enact- 


ment. 

History: Ap. p. Sec. 1940, Pol. C. 1895; NOTE.—The first act establishing a 
amd. Sec. 11, p. 133, L. 1897; re-en. Sec. common school system and providing for 
993, Rev. C. 1907; re-en. Sec. 2000, Ch. 76, school funds was chapter 1, pages 433- 
L. 1913; re-en. Sec. 1201, R. C. M. 1921. 443, Bannack Stat. By chapter 13, page 
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17, 2nd session 1866, this act was an- References 
nulled; the latter legislation being set School District No. 1 v. City of Helena, 


teens by act of congress of March 2, g7 M 300, 307, 287 P 164. 

1201.1. State common school equalization fund. That the ‘‘Inheritance 
Tax Fund’’ provided for by section 10400.44; all moneys acquired from 
the sources referred to in sections 1211 and 1212, being moneys received by 
the state of Montana from the treasurer of the United States under the 
provisions of the act of Congress of February 25, 1920; being federal oil 
and gas royalties; all moneys acquired from the oil license tax and credited 
to the common school interest and income fund under the provisions of 
sections 2398 and 2399; and all moneys acquired from the provisions of 
sections 2344.1 through 2844.15, known as the metal mines tax, and 
allotted to the common school interest and income fund under section 
2344.12, be, and the same hereby are transferred to a fund to be known 
as the state common school equalization fund, and the state auditor and 
state treasurer are hereby directed to set up such fund on their respective 
books and transfer thereto all moneys now in, or hereafter received for 
the credit of the several funds above enumerated. | 

History: En. Sec. 1, Ch. 119, L. 1927. 


1201.2. State board of education to administer state common school 
equalization fund. The state board ot education is hereby declared to be 
the common school equalization board to administer and distribute said 
state common school equalization fund in the manner and with the powers 
and duties in this act provided. 

History: En. Sec. 2, Ch. 119, L. 1927. 

1201.3. Distribution of fund—reports may be Pea raren: The state 
board of education, at its meetings to be held in the months of July and 
December in each year, shall determine the minimum educational program 
which shall be equalized, and in determining such educational program 
shall consider the following factors, viz.: the minimum length of school 
term, the minimum school tax levy, the assessed maximum valuation per 
child in average daily attendance, the minimum enrollment and such other 
factors as said board may determine to be necessary for the purpose of 
earrying out the provisions of this act; provided, that aid from such state 
common school equalization fund may be given to school districts with cer- 
tain low enrollment, in case children belonging thereto are placed in school 
in other districts, and in case such districts meet all other requirements 
fixed and determined by said board as conditions for such state aid. The 
state board of education, acting as such common school equalization board 
shall have the power to require such reports from county superintendents 
of schools, county treasurers, and school trustees as it may deem necessary 
and shall provide rules and regulations for the purpose of carrying out the 
provisions of this act and providing, as nearly as possible and as far as 
the said fund will allow, nine months schooling each year for every child 
in the common schools of this state. 

History: En. Sec. 3, Ch. 119, L. 1927. 

1201.4. Duty of state auditor and state treasurer on certifying of dis- 
tribution of funds. The state board of education, acting as such common 
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school equalization board, shall at the meeting above provided for certify 
to the state auditor and state treasurer the distribution of the funds avail- 
able in the state common school equalization fund, and the state auditor 
shall thereupon draw his warrant and the state treasurer shall pay the 
same to the several school districts so certified by said board. 

History: En. Sec. 4, Ch. 119, L. 1927. 


1202. Common school levy. In addition to the provisions for the sup- 
port of common schools, hereinbefore provided, it shall be the duty of the 
county commissioners of each county in the state to levy an annual tax 
of not less than six nor more than eight mills on the dollar of the assessed 
value of all taxable property, real and personal, within the county, which 
levy shall be made at the time and in the manner provided by law for the 
levying of taxes for county purposes, which tax shall be collected by the 
county treasurer at the same time and in the same manner as state and 
county taxes are collected. For the further support of the common schools, 
there shall also be set apart by the county treasurer all moneys paid into 
the county treasury arising from all fines for violations of law, unless 
otherwise specified by law. Such moneys shall be forthwith paid into the 
county treasury by the officer receiving the same, and be added to the 
yearly school fund raised by taxing each county and dividing in the same 
manner. 


History: Ap. p. Sec. 44, p. 630, Cod. 196, L. 1919; re-en. Sec. 1202, R. CG. M. 
Stat. 1871; re-en. Sec. 43, p. 132, L. 1874; 1921; amd. Sec. 1, Ch. 123, L. 1929. 
re-en. Sec. 1130, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1902, 5th Div. Comp. Stat. 1887; References 
amd. Sec. 1940, Pol. C. 1895; amd. Sec. Cited or applied as section 1940a, laws 
1940a, p. 134, L. 1897; amd. Sec. 1, p. 12, of 1897, before amendment, in State ex 
GL. 1901; amd. Sec. 1, Ch. 51, L. 1907; rel. Knight v. Cave, 20 M 468, 472, 52 P 
re-en. Sec. 994, Rev. C. 1907; amd. Sec. 200; School District No. 1 v. City of 
2001, Ch. 76, L. 1913; amd. Sec. 31, Ch. Helena, 87 M 300, 307, 287 P 164. 


1203. Special school tax. On or before the second Monday in August 
the board of trustees of each school district shall certify to the county 
commissioners the amount of money needed by the district schools, over 
and above the amount apportioned to it by the county superintendent under 
the provisions of section 1204 of this code, to maintain the schools of said 
district, to furnish such appliances and apparatus as may be needed, and, 
in districts of the first and second class, to maintain a school term of at 
least nine (9) months in each year, and such trustees shall, at the same 
time, in addition to the foregoing, separately certify the amount of money 
needed as a. reserve fund for maintaining the elementary and high schools 
of the district from July first to November thirtieth, of the next succeed- 
ing school year; provided, that the budget of any school district, after 
the same is finally approved and adopted, shall be deemed and considered 
to be in lieu of and to take the place of such certificates. Such reserve 
fund shall not exceed twenty-five per centum (25%) of the amount ap- 
propriated in the final and approved budget of the district for the then 
eurrent school year. The board of county commissioners shall thereupon 
levy a special tax for such purposes, not exceeding ten mills per dollar on 
the taxable property of the district, such tax to be computed on the same 
percentages as taxes for other purposes are computed, and to be levied and 
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collected at the same time and in the same manner as other taxes are levied 
and collected for county and school purposes. No part of the first half of 
the taxes levied or assessed during a school year for maintenance purposes 
shall be set aside or appropriated for such reserve, but the whole amount 
of such reserve shall, immediately after the first day of June, be set aside 
out of the second half of the taxes levied and assessed during such school 
year for maintenance purposes, and such reserve fund, when so set aside 
shall be carried in a separate fund and no part thereof shall be used by the 
district for any schoo! purpose during such school year, provided, how- 
ever, that if such school district shall have, at the end of such school year, 
any registered and outstanding warrants against its general fund, and shall 
be without sufficient money in such fund to call in and pay the same with 
the interest theron, such reserve fund, or sc much thereof as may be nec- 
essary, Shall be used to call in and redeem and pay such warrants with 
interest thereon. 

All acts and parts of acts in conflict herewith are hereby repealed, but 
none of the provisions of this act shall be deemed or considered as being 
in conflict with or repealing any of the provisions of sections 1019.1 through 
1019.26. 


History: En. ; Sec...2, :p.. 13, 4. 1901; 
amd. Sec. 2, Ch. 51, L. 1907; Sec. 995, Rev. 


References 
State ex rel. Knight v. Cave, 20 M 


C. 1907; amd. Sec. 2002, Ch. 76, L. 1913; 
amd. Sec. 32, Ch. 196, L. 1919; re-en. Sec. 
1203, R. C. M. 1921; amd. Sec. 1, Ch. 145, 


468, 475, 52 P 200; School District No. 1 
v. City of Helena, 87 M 300, 307, 287 P 
164. 


L. 1929; amd. Sec. 1, Ch. 179, L. 1933. 


1204. Apportionment. All school moneys apportioned by county 
superintendents of common schools shall be apportioned to the several dis- 
tricts in proportion to the number of school census children between six and 
twenty-one years of age as shown by the returns of the district clerk for 
the preceding school census, provided that Indian children whose parents 
are citizens of the United States or have taken land under the allotment 
and severalty act of congress or are specified in any act of congress as be- 
ing entitled to attend common schools either by declaration in such act of 
congress or as a condition precedent under congressional or federal land 
allotment or lieu land selection, shall be entitled to attend public schools 
or to be enumerated as school children, and apportionment shall be made 


accordingly. 
History: Ap. p. Sec. 49, p. 632, Cod. 1204, R. C. M. 1921. Cal. Pol. C. Sec. 
Stat. 1871; re-en. Sec. 48, p. 136, L. 1874; 1858. 
amd. Sec. 1, p. 62, L. 1879; re-en. Sec. 
1135, 5th Div. Rev. Stat. 1879; re-en. References 


Sec. 1907, 5th Div. Comp. Stat. 1887; amd. 
Sec. 1942, Pol. C. 1895; re-en. Sec. 996, Rev. 
C. 1907; re-en. Sec. 2003, Ch. 76, L. 1913; 
amd. Sec. 1, Ch. 253, L. 1921; re-en. Sec. 


Cited or applied as section 1942, polit- 
ical code, in State ex rel. Knight v. Cave, 
20 M 468, 473, 52 P 200. 


1205. Purposes for which money may be used. County school moneys 
may be used by the county superintendent and trustees for the various pur- 
poses as authorized and provided in this act, and for no other purpose, 
except that in any district any surplus in the general school fund to the 
credit of said district, after providing for the expenses of not less than 
nine months’ school, on a vote of the qualified electors of said district may 
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be used for the purpose of retirmg bonds and improving buildings and 
grounds, or erecting school buildings, a teacherage, or barn. If any school 
money shall be paid by authority of the board of trustees for any purpose 
not authorized by this chapter, the trustees consenting to such payment | 
shall be liable to the district for the repayment of such sum, and a suit to 
recover the same may be brought by the county attorney, or if he shall re- 
fuse to bring the same, a suit may be brought by any taxpaying elector in 


the district. 


History: Ap. p. Sec. 50, p. 633, Cod. 
Stat. 1871; re-en. Sec. 49, p. 136, L. 1874; 
re-en. Sec. 1136, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1908, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 56, L. 1893; amd. Sec. 
1943, Pol. C. 1895; re-en. Sec. 997, Rev. C. 
1907; amd. Sec. 2004, Ch. 76, L. 1913; amd. 
Sec. 33, Ch. 196, L. 1919; re-en. Sec. 1205, 
R. C. M. 1921. 


Improvements 


The improvements contemplated by this 
section must be of such a character as to 
materially and permanently enhance the 
value of the property, and therefore the 
trustees cannot authorize the payment of 
an assessment for sprinkling streets. City 
of Butte v. School District, 29 M 336, 
340, 74 P 869. 


Operation and Effect 


This is a special statute enacted by the 
legislature for the express purpose of pro- 
tecting a school district against the un- 
lawful dissipation of its funds. It de- 
clares in no uncertain terms that the 


of the school moneys shall be required 
personally to make restitution in an action 
at law which may be prosecuted by any 
tax-paying elector in the district if the 
county attorney refuses to bring the ac- 
ELON 7 LE 118)5 2 legislative declaration that 
the remedy provided, is, prima facie, plain, 
speedy and adequate—a declaration which 
the courts must accept in the first in- 
stance. State ex rel. Stephens v. Zuck 
et al., 67 M 324, 327, 215 P 806. 

Since: under this section, a tax-payer 
may bring suit against school trustees for 
restitution of illegally expended funds of 
the district, thus providing a plain, speedy 
and adequate remedy, injunction does not 
lie to restrain the payment of an alleged 
illegal claim unless the trustees are insol- 
vent, in which event the complaint must 
allege their insolvency. Peterson et al. 
v. Fugle et al., 96 M 537, 541, 31 P 2d 
1030. 


References 

Strange v. Esval et al., 67 M 301, 307, 
215 P 807; Gregg ,v. Bayer, 73 M 165, 
168, ate P 337, 


trustees who consent to such unlawful use 


1206. Transfer of road funds. It shall be the duty of the county 
treasurer in each county in this state, upon an order of the board of county 
commissioners, to transfer any and all sums of money raised by county road 
tax and apportioned to certain road districts, that shall have remained one 
year to the credit of any road district unused or unapportioned, to the 
eredit of the particular school district or districts whose boundaries are 
coterminous, or nearly so, with those of the road district to whose credit 
said moneys were originally apportioned. A certificate by the road super- 
visor that such moneys are not needed for immediate use in building or 
repairing roads in his district, accompanied by the petition of ten residents 
of such district that such transfer be made, shall be made sufficient war- 
rant for the county treasurer to make such transfer when approved by 
the board of county commissioners, and the official maps of the several 
road and school districts of the county shall determine the districts to 
which the transfers are to be made. Moneys so received to the eredit of 
any particular school district may be applied by the trustees thereof. to 
the payment of any outstanding district indebtedness, or, like other funds, 
to the ordinary expenses of the district. 


History: En. Sec. 1941-1942 and 1943, 5th Div. Comp. Stat. 1887; re-en. Sec. 1944, 
Pol. C. 1895; re-en. Sec. 998, Rev. C. 1907; re-en. Sec. 2005, Ch. 76, L. 1913; re-en. Sec. 
1206, R. C. M. 1921. 
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1207. Proceeds of town lots. All moneys arising from the sale of town 
lots under and by virtue of the several acts of the legislative assembly of 
the state of Montana relating to townsites, that are now or that hereafter 
may come into the hands of any clerk of the district court, or the corporate 
authorities of any city or town of the state, shall be paid into the county 
treasury of the county for the use and benefit of the common schools of the 
school district in which such city or town is situated, to be used as provided 
for in this chapter. 

History: fin. Sec. 1944, 5th Div. Comp. Stat. 1887; re-en. Sec. 1945, Pol. C. 1895; 
oe Sec. 999, Rev. C. 1907; re-en. Sec. 2006, Ch. 76, L. 1913; re-en. Sec. 1207, R. C. M. 

1208. Building and furnishing fund. The county treasurers of the sev- 
eral counties of this state shall transfer all moneys so paid into said treas- 
ury as provided for in the preceding section or that may now be in such 
treasury, derived from said source, to the school fund of the school district 
in which said town is situated, which shall be paid out-on the order of the 
school trustees of such district as provided for in section 1209 of this code; 
and which said moneys shall be by said treasurer set apart as a special fund 
for the purpose of building and furnishing schoolhouses, and shall be used 
for such purpose alone, unless otherwise ordered, as provided for in this 
chapter. 


History: En. Sec. 1945, 5th Div. Comp. Stat. 1887; re-en. Sec. 1946, Pol. C. 1895; 
re-en. Sec. 1000, Rev. C. 1907; amd. Sec. 2007, Ch. 76, L. 1913; re-en. Sec. 1208, R. C. M. 
1921. a 


1209. Warrants. The school trustees of any school district are hereby 
authorized to draw warrants on said fund named in the two preceding sec- 
tions, for the purpose of building and furnishing a schoolhouse in such 
place, in the town or city from the sale of lots out of which such fund arose, 
as they may designate, which said warrants or orders shall specify the 
fund on which the same are drawn, and for what purpose drawn. 


History: En. Sec. 1946, 5th Div. Comp. Stat. 1887; re-en. Sec. 1947, Pol. C. 
1895; re-en. Sec. 1001, Rev. C. 1907; re-en. Sec. 2008, Ch. 76, L. 1913; re-en. Sec. 1209, 
R. C. M. 1921. 


1210. Transfer of funds—election. Said fund may be used for general 
school purposes, if a majority of the qualified electors of such district shall 
so elect, upon such question being duly submitted to them at any regular 
or special election therefor. 


History: “ Ap. p. Sec. 1947, 5th Div. Comp. Stat. 1887; re-en. Sec. 1948, Pol. C. 
1895; re-en. Sec. 1002, Rev. C. 1907; amd. Sec. 2009, Ch. 76, L. 1913; re-en. Sec. 1210, 
R. C. M. 1921. 


1211. Manner of apportionment and distribution. All sums of money 
derived from any and all bonuses, royalties, and rentals paid into the treas- 
ury of the United States on account of any permits or leases granted by 
the government of the United States as provided by the act of Congress 
of February 25, 1920, and paid by the secretary of the treasury of the 
United States to the state of Montana, shall, within thirty days after being 
received by the state of Montana, be apportioned and distributed by the 
state treasurer as follows: One-half thereof shall be deposited to the 
credit of the state highway fund, and the other one-half thereof shall be 
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apportioned between and distributed and paid over to the several counties 
of the state in proportion to the total number of teaching positions, in which 
teachers were employed for a period of at least four months, in each county 
during the school year ending June 30th immediately preceding, as shown 
by the statements and certificates of the county superintendents of schools 
filed with the state treasurer for such school year, and such state treas- 
urer must, at the time of making such apportionment and distribution 
notify the county superintendent of schools of each of the several counties 
of the amount so apportioned and distributed to each county. Within ten 
days after receiving such notice from the state treasurer each county super- 
intendent of schools must apportion the amount received and paid over to 
his county by the state treasurer in the following manner, to-wit: (a) 
Sixty per centum (60%) thereof shall be apportioned between and among 
the several school districts, district high schools and county high schools 
in proportion to the total number of teaching positions, in which teachers 
were employed for at least four months during the last preceding school 
year for which a statement and certificate was filed with the state treas- 
urer by the county superintendent of schools in each such school district, 
district high and county high school; (b) thirty-five per centum (35%) 
thereof shall be apportioned between and among the several school dis- 
tricts, district high and county high schools in proportion to the aggregate 
number of days attendance of all eligible pupils who attended for a period 
of not less than six weeks during the aforesaid school year in each district 
school, district high and county high school; (c) five per centum (5%) 
thereof shall be apportioned between and among the district high schools 
and county high school in proportion to the number of years of accredited 
high school work during the aforesaid school year in each such district high 
and county high school. Immediately after making such apportionment 
the county superintendent of schools must make and file with the county 
treasurer a statement and certificate showing the total amount apportioned 
to each school district, district high and county high school, and the county 
treasurer must, on receiving such statement and certificate, immediately 
eredit the general fund of each school district, district high and county 
high school with the amount to which each is entitled as shown by such 
statement and certificate, and such amounts shall be expended for the same 
purpose for which other moneys deposited to the credit of such funds may 
be expended, and for no other purpose. 


History: En. Sec. 1, Ch. 12, Ex. L. 1921; re-en. Sec. 1211, R. C. M. 191; amd. 
Sec. 1, Ch. 104, L. 1928. 


1212. Statement by county superintendent. The county superintend- 
ent of schools of each county in the state must, between the 15th day of 
August and the first day of September, in each year, make and file with 
the state treasurer a statement and certificate showing the total number 
of teaching positions, in which teachers were employed for a period of at 
least four months, during the school year ending June 30th immediately 
preceding, in all of the public schools in such county, including kinder- 
garten, primary, grade, district high and county high schools, provided, 
however, that if during such school year, or after the close thereof and 
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before the making of such statement and certificate, any portion of a 
county has been detached therefrom and added to another county, or de- 
tached therefrom and included in a new county, the number of teaching 
positions within the portion of such county so detached shall not be in- 
cluded in the statement and certificate of the county superintendent of 
schools of the county to which the same is attached, or in the statement 
and certificate of the county superintendent of schools of the new county. 

History: En. Sec. 2, Ch. 12, Ex. L. 1921; re-en. Sec. 1212, R. C. M. 1921; amd. Sec. 
1, Ch. 104, L. 1923. 

1213. Duties of county treasurer. 
treasurer of each county: 

1. To receive and hold all school moneys and to keep a separate ac- 
count of their disbursements to the several school districts which shall be 
entitled to receive them according to the apportionment of the county 
superintendent. | 

2. To render quarterly, beginning September first, to each board of 
trustees, through its chairman, an itemized statement of warrants paid and 
moneys received for the district for the preceding quarter. 

3. To notify the county superintendent of public schools of the amount 
of county school funds in the county treasury subject to apportionment 
whenever required, and to inform said county superintendent of the amount 
of school moneys belonging to any other fund subject to apportionment. 

4. To pay all warrants drawn on county or district school moneys in 
accordance with the provisions of this chapter, whenever such warrants 
are countersigned by the district clerk and also countersigned by the county 
superintendent as provided in section 1019, of this code. 

5. To keep in a separate fund the proceeds of any levy made to cover 
expenses of schools for any part of the succeeding school year and no 
warrants shall be paid out of said funds for the preceding school year 
either before or after the fund is transferred. At the beginning of the 
school year for which the fund is raised it shall be transferred to the gen- 
eral fund of the district. 

6. To receive all interests and penalties on all delinquent school taxes 
and credit the same to the fund and district for which the original taxes 
were levied. 


History: Ap. p. Sec. 1880, Pol. C. 1895; 
re-en. Sec. 941, Rev. C. 1907; amd. Sec. 
2010, Ch. 76, L. 1913; re-en. Sec. 1213, 
R. C. M. 1921; amd. Sec. 1, Ch. 144, L. 
1929. 


It shall be the duty of the county 


not to make the county a bailee thereof 
in the sense of a deposit for their safe- 
keeping, they to be returned to the school 
district when called for, but is to consti- | 
tute the deposit a general one which, how- 


Operation and Effect 


The effect of the provision of this sec- 
tion, requiring the county treasurer to keep 


ever, must be kept in.a special account 
for school purposes. Construction before 
amendment by Ch. 144, 1929, in State v. 
MeGraw, 74 M 152, 154, 240 P 812. 


school moneys as a ‘‘special deposit’’ is 


1214. Same—report. To make annually, on or before the tenth day of 
August in each year, a financial report of the last school year and fiscal 
year ending June thirtieth, to the county superintendent of schools, in such 
form as may be prescribed by him. | 

- History: En. Sec. 2010, Ch. 76, L. 1913; amd. Sec. 6, Ch. 81, L. 1917; re-en. Sec. 
1214, R. C. M. 1921. 
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1215. County clerk to report valuation of school districts. The county 
assessor of each county in the state must, at the time of delivering the com- 
pleted assessment book to the county clerk of his county, as required by 
section 2052, also deliver to such county clerk a statement showing separ- 
ately, for each school district in his county, the total full and true value 
of each and every class of property as the same appears in such completed 
assessment book. 

The county clerk of each county in the state must, each year and within 
ten (10) days after receiving from the state board of equalization the 
assessments of all property in his county made by such state board of equal- 
ization for such year, make out a report, in duplicate, showing for each 
school district in his county the following: (a) The total full and true value 
of all taxable property therein as shown on the assessment book for such 
year; (b) The total basis for taxation (being the total percentage of 
value, or amount on which taxes are to be computed) of all taxable prop- 
erty there for such year. One of such copies must be, within such time, 
delivered by the county clerk to the county superintendent of schools of 
the county, and the other thereof delivered to the board of county com- 
missioners if in session, and if not in session, then to such board at the first 
session thereof held thereafter. 

In the case of a joint school district the county clerk must at the same 
time make copies of so much of such report as relates to such joint school 
district, and must, at the time of delivering such report to the county super- 
intendent of schools of this county, transmit one of such copies to the county 
superintendent of schools and one thereof to the board of county commis- 
sioners of each other county in which any part of the joint school district 
is situated. 


History: En. Sec. 2011, Ch. 76, L. 1913; amd. Sec. 1, Ch. 46, L. 1921; re-en. Sec. 
1215, R. C. M. 1921; amd. Sec. 1, Ch. 14, L. 1923; amd. Sec. 1, Ch. 62, L. 1925. 

1216. Duty of clerk of district court. It shall be the duty of the 
clerk of the district court, at the close of every term thereof, to report 
to the county superintendent of the county in which said term shall have 
been held, whether or not any fines, and if any, what ones, were imposed 
by said court during the said term. : 

History: En. Sec. 1903, 5th Div. Comp. Stat. 1887; re-en. Sec. 1891, Pol. C. 1895; 


re-en. Sec. 943, Rev. C. 1907; re-en. Sec. 2012, Ch. 76, L. 1913; re-en. Sec. 1216, R. C. M. 
1921. 


1217. Duty of justice of the peace. It shall be the duty of each justice 
of the peace of each county to report to the county superintendent, dur- 
ing the month of September in each year, whether or not they have im- 
posed and collected any fines during the preceding year, and if any, what 
ones, with the date at which the same were paid to the county treasurer. 


History: En. Sec. 1903, 5th Div. Comp. Stat. 1887; re-en. Sec. 1892, Pol. C. 
1895; re-en. Sec. 944, Rev. C. 1907; re-en. Sec. 2013, Ch. 76, L. 1913; re-en. Sec. 1217, 


' B.C. M. 1921. 


1218. Penalty. All officers mentioned in the four preceding sections, 
who shall fail or neglect to perform any of the duties required by this 
chapter, shall be deemed guilty of a misdemeanor, and upon conviction 
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before any court having competent jurisdiction thereof, shall be fined in 
any sum not less than twenty dollars and not more than one hundred dol- 
lars for each neglect; and such fine shall be paid into the county treasury 
for the benefit of the public schools in said county. 

History: En. Sec: 1903, 5th Div. Comp. Stat. 1887; re-en. Sec. 1893, Pol. C. 


1895; re-en. Sec. 945, Rev. C. 1907; re-en. Sec. 2014, Ch. 76, L. 1913; re-en. Sec. 1218, 
Ra CO." ML 1921, 


1218.1. Preamble—acknowledgment of state’s obligation concerning 
permanent school fund. Whereas, the fifteenth legislative assembly of the 
state of Montana duly enacted a law embodied in chapter 124 of the session 
laws of the said assembly, approved by the governor on March 7, 1917, 
which law among other things makes it the duty of the state board of land 
commissioners to make investments from the public school permanent fund 
in first mortgages on good improved farm lands in the state of Montana; 
whereas, under the provisions of this law and acts amendatory thereof, and 
supplementary thereto, the state board of land commissioners invested funds 
belonging to the said public school permanent fund in farm mortgage 
loans during the years 1917, 1918, 1919, 1920, 1921, 1922 and 1924 in the 
total sum of four million six hundred forty-eight thousand seven hundred 
fifty dollars ($4,648,750.00) ; 

Whereas, the state board of land commissioners has found it necessary 
to pay taxes on the lands given as security for such loans and to pay other 
expenses in connection with these loans in an aggregate amount exceeding 
six hundred thousand dollars ($600,000.00) in order to protect the state 
against loss of such lands through tax deeds; whereas, all of the original 
farm mortgage loans now unpaid have become delinquent by reason of 
the failure of the mortgagors to pay_principal and interest thereon as the 
same became due; and whereas, the state board of land commissioners has 
found it necessary to secure title to more than eighty-five per cent (85%) 
of all the lands given as security for such loans through foreclosure or 
quit claim deeds; whereas, on the first day of January, 1935, the total 
unpaid principal invested in such farm mortgage loans including unrepaid 
taxes and other costs paid from the public school funds, exclusive of all 
unpaid accrued interest, amounted to the total sum of four million two 
hundred fifty thousand six hundred twenty-five and 95/100 dollars 
($4,250,625.95) ; 

Whereas, the said chapter 124 of the 1917 session laws, as amended, 
authorizing the investment of money from the public school permanent 
fund and from other trust funds of the state in farm mortgage loans, 
has been repealed by chapter 139 of the 1933 session laws; 

And whereas, under the provisions of section 3 of article XI of the 
constitution of this state ‘‘such public school fund shall forever remain 
inviolate, guaranteed by the state against loss or diversion, to be invested, 
so far as possible, in public securities within the state, including school 
district bonds”’; 

Now thee bate be it enacted neh the legislative assembly of the state 
of Montana that the state hereby recognizes its liability for such public 
school fund under the said section 3 of article XI of the constitution; 
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that it acknowledges its obligation thereunder forever to keep such public 
school fund inviolate and also its guarantee against the loss or diversion 
of any part of the said fund, including the aforesaid sum of four million 
two hundred fifty.thousand six hundred twenty-five and 95/100 dollars 
($4,250,625.95) as of January 1, 1935. 

History: En. Sec. 1, Ch. 127, L. 1935. 


1218.2. Assumption of farm mortgage loans—promise of state to repay 
moneys loaned and interest. The state itself hereby assumes and takes 
over all of such farm mortgage loans now existing as such, all the lands 
taken over by the state under such mortgages through foreclosure proceed- 
ings and otherwise, together with all the tenements, hereditaments, and 
appurtenances thereunto belonging; all sale or resale contracts or certifi- 
cates embracing such lands, and all rights, claims and demands whatsoever 
aceruing to the state under and in connection with such farm mortgage 
loans; and the state hereby promises and agrees to repay to the public 
school permanent fund the said sum of four million two hundred fifty 
thousand six hundred twenty-five and 95/100 dollars ($4,250,625.95) as of 
January 1, 1935, together with interest on the balance remaining from 
time to time unpaid at the rate of two per centum (2%) per annum, from 
the proceeds of such farm mortgage loans and lands and from such other 
sources other than that the state general fund as the legislative assembly 
may provide. 

History: En. Sec. 2, Ch. 127, L. 1935. 


1218.3. Administration of mortgages—construction of act. All of the 
said farm mortgage loans and the lands taken over by the state under 
such loans, all sales and resale contracts or certificates and leases em- 
bracing ‘such lands shall continue to be administered by the department 
of state lands and investments as heretofore; and nothing contained in 
this act shall be so construed as to change or affect the liabilities or 
rights of the mortgagors or their successors in interest, or purchasers, re- 
purchasers, or lessees, of any of the lands taken over by the state under 
such mortgages; the status of the said mortgagors, successors in interest, 
purchasers, repurchasers and lessees shall not in any way be affected by 
this act. 

History: En. Sec. 3, Ch. 127, L. 1935. 


1218.4. State farm loan sinking fund established. The state treasurer, 
the state auditor and the commissioner of state lands and investments shall 
in addition to the present farm loan account showing the unpaid balance 
on such loans, set up on their respective books and records an account to 
be known as the state farm loan sinking fund. 

History: En. Sec. 4, Ch. 127, L. 1935. 


1218.5. Moneys payable to farm loan sinking fund. All receipts from 
such farm mortgage loans as payment on principal or interest or otherwise; 
all receipts from such purchasers or repurchasers on principal and interest ; 
all receipts from lessees as rentals or otherwise; and all other receipts 
whatsoever arising from or in connection with such farm mortgage loans. 
and the lands taken over by the state under such loans shall be paid over: 
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to the state treasurer by the commissioner of state lands and investments 
in the same manner as other moneys received by the department of state 
lands and investments are paid over to the state treasurer and shall be 
placed in the state farm loan sinking fund. 

All other moneys received by the state treasurer from any other source 
other than that of the state general fund provided by the legislative assem- 
bly for the repayment to the public school permanent fund of the aforesaid 
amount invested in state farm mortgage loans shall also:be placed in the 
said state farm loan sinking fund. 

History: En. Sec. 5, Ch. 127, L. 1935. 


1218.6. Payment of taxes and costs of foreclosure authorized—interest 
to be transferred quarterly to public school interest and income fund— 
transfers from farm loan sinking fund. The state board of land commis- 
sioners is hereby specifically authorized to audit and order to be paid 
claims against the state for taxes upon lands under mortgage to the state 
when it becomes necessary to pay such taxes in order to prevent loss of 
title to the land; also to audit and order to be paid claims for costs of fore- 
closure, sheriff fees, costs-of abstracts and advertising costs in connection 
with the foreclosure of such mortgages when it finds the payment thereof 
to be absolutely necessary in order to protect the interests of the state. 
No such payment shall be made unless duly authorized by the said board. 

All such claims when audited and ordered to be pad by the board shall 
be paid from the state farm loan sinking fund. 


On the last day of March, of June, of September, and of December, of 
each year the state treasurer shall transfer from the state farm loan sinking 
fund to the public school interest and income fund a sum equal to the 
interest then accrued and unpaid on the balance of the aforesaid sum of 
four million two hundred fifty thousand six hundred twenty-five and 
95/100 dollars ($4,250,625.95) figured at two per centum (2%) per annum 
if sufficient money is available. He shall at the same time transfer to the 
public school permanent fund the balance of the money in the state farm 
loan sinking fund, and he shall notify the state auditor and the commis- 
sioner of state lands and investments of all such payments. 

History: En. Sec. 6, Ch. 127, L. 1935. 


CHAPTER 114 
EXTRA TAXATION FOR SCHOOL PURPOSES 


Section 1219. District school taxes in excess of ten mill levy—election. 
1220. Notice of election. 
1221. Purpose of levy to be submitted—use of funds. 
1222. Form and marking of ballot—conduct of election. 
1223. Challenging voters—oath of elector—false swearing. 


1219. District school taxes in excess of ten mill levy—election. When- 
ever the board of trustees. of any school district shall deem it necessary to 
raise money by taxation, in excess of the ten mill levy now allowed by 
law, for the purpose of maintaining the schools of said district, or building, 
altering, repairing or enlarging any schoolhouse or houses of such district, 
for furnishing additional school facilities for said district, for building and 
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1220-1222 
equipping heating or other plants for said district, or for any other purposes 
necessary for the proper operation and maintenance of the schools in said 
district, said board of trustees shall determine and fix the amount neces- 
sary and required for such purpose or purposes in addition to such ten 
mill tax levy and it shall submit the question of an additional levy to raise 
said amount to the qualified electors residing within the district who are 
taxpayers upon property therein and whose names appear upon the last 
completed assessment roll of the county for state, county and school taxes, 
either at the regular annual election held in said district or at a special 


election called for that purpose by the board of trustees of said district. 


History: En. Sec. 1, Ch. 93, L. 1917; 
re-en. Sec. 1219, R. C. M. 1921; amd. Sec. 
1, Ch. 120, L. 1925; amd. Sec. 1, Ch. 144, 
Li. 1935. 


Operation and Effect 


Under the rule that failure to give the 


statutory notice of an election is immate- 
rial where actual notice was given and the 
electors participated generally in the elec- 
tion, in an action to enjoin the collection 
of a tax for joint school district purposes 
voted at an election called under the pro- 
visions of this section, on the ground that 
a notice of only nine, instead of ten, days 
had been given, held, that, it appearing 
that the clerk of the district had mailed 


circular letters to the taxpaying freehold- 
ers of the district stating the time and 
place of holding the election; that the 
only newspaper in the district published 
a news item with relation thereto; that 
handbills. referring to the election were 
distributed throughout the district; that 
the election was discussed generally by 
the people residing in the district, and that 
a larger number of votes was cast than at 
any previous election, failure to give the 
statutory notice did not render the election 
void, particularly where no proof was of- 
fered that any elector was deprived of the 
right to vote by reason of insufficient no- 
tice. Buckhouse v. Joint School District 
No. 28, 85 M 141, 143, 146, 277 P 961. 


1220. Notice of election. Where the question of making such additional 
levy is so submitted, notice thereof shall be given by posting the same at 
each schoolhouse in said district, at least ten days before such election, 
or by publication thereof for a like period before such election in each 
newspaper published in said district, or by both such notice and publication. — 


History: Hn. Sec. 2, Ch. 93, L. 1917; 
re-en. Sec. 1220, R. C. M. 1921. 


References 
Buckhouse v. Joint School Dist. No. 28, 
85 M 141, 148, 277 P 961. 


1221. Purposes of levy to be submitted—use of funds. In submitting 
such question there shall be specified the amount to be raised by such addi- 
tional tax levy and the approximate number of mills required to raise such 
amount and the purpose for which the same is to be expended and if 
authorized the money raised by such additional tax levy shall be used 
for that specified purpose only; provided, that if any balance remains on 
hand after the purpose for which said levy was made has been accom- 
plished, said balance may, by the vote of the trustees of said district, be 
transferred to any other fund of such district. 


History: En. Sec. 3, Ch. 93, L. 1917; re-en. Sec. 1221, R. C. M. 1921; amd. Sec. 2, 
Ch, 144, L. 1935. 


1222. Form and marking of ballot—conduct of election. The ballot 
furnished electors at said election shall have printed thereon the following: 
““Shall a levy be made in addition to the regular ten mill levy authorized 
by law in such number of mills as may be necessary to raise the sum of 
(state the amount to be raised by additional tax levy) for the purpose of 
(insert the purpose for which the additional tax levy is made) ?”’ 
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For an additional levy to raise the sum of (state the amount 
to be raised by additional tax levy), and being approxi- 


a4 mately (give number) of mills. 


Against an additional tax levy to raise the sum of (state 
amount to be raised by additional tax levy), and being 
approximately (give number) mills. 


The voters shall mark the ballots in the same manner as ballots are 
marked under the election laws of this state. The election shall. be held, 
votes canvassed and returns made as in other school elections. If the 
majority voting on the question are in favor of such additional levy, the 
board of trustees of said school district shall so certify to the board of 
county commissioners of the county in which said school district is situated 
the amount authorized by such election to be raised by such additional 
levy and such board of county commissioners shall make such additional 
levy in such number of mills as will raise such amount in the same manner 
that the levy for special taxes in said district is made. 


History: En. Sec. 4, Ch. 93, L. 1917; References 
re-en. Sec. 1222, R. C. M. 1921; amd. Sec. Buckhouse v. Joint School Dist. No. 28, 
3, Ch. 144, L. 1935. 85 M 141, 145, 277 P 961. 


1223. Challenging voters—oath of elector—false swearing. Any per- 
son offering to vote may be challenged by any elector of the district, and 
the judges must thereupon administer to the person challenged an oath or 
affirmation, in substance as follows: 

“You do solemnly swear (or affirm) that you are a citizen of the 
United States; that you are twenty-one years of age; that you have resided 
in this state one year and in this school district thirty days next preceding 
this election; that you are a taxpaying freeholder on the last assessment 
roll from this school district; and that you have not voted this day. So 
help you God.”’ 

In all districts of the third class, in administering said oath or affir- 
mation, the judges must substitute the word ‘‘tax payer’’ for the words 
‘‘taxpaying freeholder.’’ Said oath shall be reduced to writing and 
signed by the person challenged and sworn to before one of the judges of 
election. Said oath or affirmation shall be returned with the ballots cast 
at such election. If the voter takes oath or affirmation, his vote must be 
received; otherwise, it will be rejected. Any person who shall swear 
falsely becore any such judge of election shall be guilty os perjury, and 
shall be punished accordingly. 


History: En. Sec. 5, Ch. 93, L. 1917; re-en. Sec. 1223, R. C. M. 1921; amd. Sec. 2, 
Ch. 120, L. 1925. 


1224. Repealed—Chapter 147, laws of 1927. 


CHAPTER 115 
BONDS 


Section 1224.1. Boards of trustees of school districts may issue coupon bond for 
certain purposes. 
1224.2. Limitations on amount of issue. 
1224.3. What forms of bonds may be issued. 
1224.4. Limitation on term of bonds, interest—redemption. 
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1224.5. Dates of issue and payments. 

1224.6. Certain bonds may be issued without holding an election. 

1224.7. Exchange of other forms of bonds for amortization bonds. 

1224.8. Petition and election required for bond issues for other purposes. 

1224.9. Form, contents and proof of petition. 

1224.10. Meeting of board of trustees to consider petition and calling of 
election—notice of election—form. 

1224.11. Preparation of ballots—form. 

1224.12. Who entitled to vote—list of electors and poll books. 

1224.13. Conduct of election. 

1224.14. Percentage of electors required to authorize bond issue. 

1224.15. Meeting of board of trustees to canvass election returns—resolution 
for bond issue. 

1224.16. Form of notice of sale of bonds. 

1224.17. Publication of notice of sale. 

1224.18. Sale of bonds. 

1224.19. Form of bonds. 

1224.20. Printing of bonds. 

1224.21. Registration of honds—copy to be preserved. 

1224.22. Payment of bonds. 

1224.23. County attorney to assist in the proceedings. 

1224.24. School districts liable on bonds. 

1224.25. Board of trustees to determine amounts necessary for payment of 
interest and principal on bonds—duties of treasurer and county 
commissioners. 

1224.26. Levy of taxes by the board of county commissioners to pay interest 
and principal on bonds. 

1224.27. Liability of the board of county commissioners. 

1224.28. County treasurer to keep record of the various funds. 

1224.29. Duty of county treasurer. 

1224.30. Redemption of bonds—investment of sinking funds. 

1224.31. Entry of payments and notice to clerk. 

1224.32. Balances of sinking funds to be transferred to district general fund. 

1227. School district liable on bonds. 


1231. Duty of county treasurer. 

12338. Penalty for failure to pay money from bonds into proper treasury. 

1243. Repayment of loans advanced under bonds subsequently declared void. 

1252. Signers required on petition for bond election in school districts, 
cities and towns or counties. 

1258. Qualification of voters. 


1254.1. Issuance of warrants in case of bank. failures—bonds. 

1254.2. When funding bonds may be issued. 

1254.3. Resolution of trustees. 

1254.4. Fixing specifications of bonds—registration—exchange of warrants 
for bonds. 

1254.5. Tax levy for payment of principal and interest. 

1254.6. Sale of bonds—use of proceeds. 

1254.7. Disposal of moneys recovered from insolvent banks. 

1254.8. Authorization to conduct school on cash basis when debt limit 
reached. 


1224.1. Boards of trustees of school districts may issue coupon bonds 
for certain purposes. The board of trustees of any school district within 
this state is hereby vested with the power and authority to issue and 
negotiate coupon bonds on the credit of the school district for any one 
or more of the following purposes: 

(a). For the purpose of building, enlarging, altering, repairing, or 
acquiring by purchase one or more school houses in said district; furnishing 
and equipping the same, and purchasing the necessary lands therefor. 


(b). For the purpose of constructing or acquiring by purchasing one 
or more teacherages in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 


(ec). For the purpose of constructing or acquiring by purchasing one 
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or more dormitories in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 

(d). For the purpose of constructing or acquiring by purchasing one 
or more gymnasiums in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 

(e). For the purpose of securing a water supply for the use of one 
or more of the schools of the district. 

(f{). For the purpose of providing the necessary funds to pay the 
indebtedness duly apportioned to the school district upon its creation 
from territory formerly belonging to another district or districts, and 
represented by outstanding warrants or otherwise, or upon its separation 
from another district or districts, or upon the rearrangement of the boun- 
dary line or lines between such district and another district or districts. 

(2). For the purpose of providing the necessary funds to pay and 
redeem optional or redeemable bonds when it is deemed to be for the best 
interests of the school district to issue refunding bonds, or for the purpose 
of providing the necessary funds to pay and redeem matured or maturing 
bonds when there are not sufficient funds available for the payment and 
redemption thereof. 


History: En. Sec. 1, Ch. 147, L. 1927. an outdoor high school gymnasium and 


Operation and Effect 

Where the only question submitted to 
the electors of a school district of the 
second class was whether bonds in a given 
amount should be authorized for the pur- 
pose of erecting a school building, although 
under this section, the right to acquire a 
site for it might have been submitted as 
a part of the same proposition, authoriza- 
tion to issue the bonds did not carry 
with it the implied authority to purchase 
a site. Nichols v. School District No. 3 
et al., 87 M 181, 188, 287 P 624. 

Held, in a suit by a taxpayer to 
enjoin a school district from selling a 


athletic field, that having provided for 
athletic training under authority given it 
by subdivision 17, section. 1015, R. C. M. 
1921, a place for giving proper instruction 
therein, whether within or outside of a 
building, becomes a necessary part of the 
school plant, and under subdivision (d), 
of this section, the board of trustees was 
authorized to issue bonds for its construc- 
tion. MeNair v. School District No. 1, 
87 M 423, 426 et seq., 288 P 188. 

References 

Weber v. City of Helena et al., 89 M 
109, 123, 297 P 455; Pierson v. Hendrick- 
son et al., 98 M 244, 38 P 2d 991. 


bond issue voted for the construction of 


1224.2. Limitations on amount of issue. The maximum amount for 
which any school district shall be allowed to become indebted by the issu- 
ance of bonds, or otherwise, including all indebtedness represented by out- 
standing warrants and outstanding bonds of previous issues, or unpaid 
balances thereon, is hereby fixed at three per centum (3%) of the value 
of the taxable property therein to be ascertained by the last completed 
assessment for state, county and school taxes previous to the incurring of 
such indebtedness. The words ‘‘value of the taxable property therein”’ 
as used herein shall be given the same meaning and construction and are 
used in the same sense as in section six of article thirteen of the state con- 
stitution. All bonds issued in excess of such amount shall be null and void. 

Whenever bonds are issued for the purpose of paying the redeeming 
bonds previously issued, or any unpaid balance thereon, all sinking and 
interest funds applicable toward the payment of such bonds shall be applied 
to such purpose and the refunding bond issue shall be decreased accord- 
ingly. 

History: En. Sec. 2, Ch. 147, L. 1927. 
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1224.3. What forms of bonds may be issued. All bonds hereafter issued 
by any school district in this state shall be amortization bonds, if bonds 
in this form can be sold and disposed of at a reasonable rate of interest. 
If amortization bonds cannot be sold and disposed of at a reasonable rate 
of interest advantageous to the people for whose benefit the same are 
issued, then in such case serial bonds may be issued in place of amortization 
bonds. 

The term ‘‘amortization bonds,’’ as used in this act, is hereby defined 
as meaning that form of bonds on which a part of the principal is required 
to be paid each time interest becomes due and payable, which part pay- 
ment on the principal increases at each succeeding installment in the same 
amount that the interest payment decreases, so that the combined amount 
due on principal and interest on each succeeding due date remains the 
same until the bonds are fully paid; provided, however, that the final pay- 
ment may vary in amount from the other payments to the extent resulting 
from disregarding fractional cents in the other payments. 

The term ‘‘serial bonds,’’ as used in this act, is hereby defined as being 
a bond issue payable in equal annual installments, one installment, con- 
sisting of one or more bonds, becoming due and payable each year, the 
amount to be paid and redeemed each year being determined by dividing 
the total amount of the bonds to be issued by the total number of years 
the issue is to run; provided, however, that the installment becoming due 
and payable the last year may vary in amount from the others to the 
extent resulting from fixing the amount of each bond of the other install- 
ments at the nearest practical multiples of ten dollars ($10.00). 

History: En. Sec. 3, Ch. 147, L. 1927. 


] 


1224.4. Limitation on term of bonds, interest—redemption. No school 
district bonds shall be issued for a longer period than twenty (20) years, 
and such bonds may, at the option of the school district, be made redeem- 
able on any interest due date prior to their maturity; provided, however, 
that such redemption right must be stated on the face of each bond; pro- 
viding that bonds issued to refund or redeem any outstanding bonds shall 
not be issued for any period in excess of ten (10) years. The interest shall 
not exceed six per centum (6%) per annum, and shall be payable semi- 
annually. 

History: En. Sec. 4, Ch. 147, L. 1927; amd. Sec. 1, Ch. 25, L. 1931. 


1224.5. Dates of issue and payments. In order that the dates of pay- 
ment of installments on school district bond issues may coincide as nearly 
as possible with the heaviest tax collections, all school district bonds shall 
preferably bear the date of some day in June or December, and for this 
reason the bonds may be dated back from the time of the actual sale 
thereof not exceeding five (5) months, but no interest shall be charged 
on these bonds before they have been delivered to the purchaser and pay- 
ment made therefor; interest accrued on bonds according to their terms at 
the time of delivery shall either be refunded by the purchaser or deducted 
from the first interest payments falling due. The failure to date such bonds 
in June or December shall not in any way affect their validity. 

History: En. Sec. 5, Ch. 147, L. 1927. 
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1224.6. Certain bonds may be issued without holding an election. 
Bonds issued for the purpose of providing the necessary funds to pay in- 
debtedness to another district, or districts, and bonds issued for the pur- 
pose of providing necessary funds to pay and redeem outstanding bonds 
which were issued prior to March Ist, 1924, as authorized in subdivisions 
“*f?? and ‘‘g’’ of section 1224.1, may be-issued without submitting the ques- 
tion of so doing at an election. In order to issue bonds for such purposes it 
shall only be necessary for the board of school trustees, at a regular or duly 
called special meeting of the board, to pass and adopt a resolution setting 
forth the facts in regard to the indebtedness to be paid or the bonds to be 
refunded, showing the reasons for issuing new bonds and fixing and deter- 
mining. the details of such new bonds, and then to give notice of the sale 
of such new bonds in the same manner that notice is required to be given 
of the sale of bonds authorized at a school election. 


History: En. Sec. 6, Ch. 147, L. 1927. 


1224.7. Exchange of other forms of bonds for amortization bonds. 
Subject to the approval of the state board of land commissioners, the board 
of trustees of any school district in this state is hereby vested with the 
power and authority to issue amortization bonds for the purpose of 
refunding any outstanding bonds of such school district held by the state 
of Montana and which were not issued either as amortization or serial 
bonds, whether such outstanding bonds are due or not, and to exchange 
the same for such outstanding bonds. Such amortization bonds shall con- 
form in all respects to the definition of amortization bonds as set forth in 
this act, and shall bear interest at such rate as may be agreed upon between 
the board of school trustees and the state board of land commissioners, 
but such rate of interest shall not be less than the interest rate on the old 
bonds and shall in no ease exceed six per centum (6%) per annum. Such 
amortization bonds may be issued and exchanged for such outstanding 
bonds without submitting the question of issuing the same to an election, 
and it shall not be necessary to publish any notice of sale of such bonds. 
This section shall not be so construed as to deprive boards of school trustees 
of the right to issue and sell refunding bonds by the ordinary procedure and 
advertise the sale thereof as provided in this act. 


History: En. Sec. 7, Ch. 147, L. 1927. 


1224.8. Petition and election required for bond issues for other pur- 
poses. School district bonds for any other purpose than those stated in 
sections 1224.6 and 1224.7, shall not be issued unless authorized at a duly 
called election at which the question of issuing such bonds was submitted 
to the electors of the school .district; and no such election shall be called 
unless there has been presented to the board of trustees a petition asking 
that such election be held and such question be submitted, signed by not 
less than twenty per centum (20%) of the qualified registered electors 
residing within the school district, who are taxpayers upon property 
therein and whose names appear on the last completed assessment roll for 
state, county and school district taxes. 


History: En. Sec. 8, Ch. 147. L. 1927. 
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1224.9. Form, contents and proof of petition. The petition for the 
calling of an election to vote upon the question of issuing school district 
bonds shall plainly state the purpose of the proposed bond issue and shall 
estimate the amount of bonds necessary to be issued for such purpose or 
purposes. When the bonds sought to be issued are for two or more pur- 
poses, the amount to be issued for each single purpose shall be separately 
estimated in the petition. It may be in the form of one single petition or 
consist of more than one petition, all being identical in form and fastened 
together, after being circulated and signed, so as to form one petition before 
being delivered to the county clerk as hereinafter provided. The school 
district clerk or any one or more qualified electors of the school district 
may circulate the petition or petitions, and the clerk or each elector cir- 
culating such petition shall subscribe or attach to each of the petitions,. 
circulated by him, an affidavit to the effect that the signatures are genuine 
and that the signers knew the contents thereof at the time of signing the 
same. The completed petition, before being presented to the board of school 
trustees, shall be delivered to the county clerk and recorder of the county 
in which the school district is situated, who shall examine the same and. 
shall endorse thereon or attach thereto his certificate, which certificate 
shall set forth: 

(a). The total number of persons who are registered electors and tax- 
payers upon property within the school district whose names appear on the 
last completed assessment roll for state, county and school district taxes. 

(b). Which and how many of the persons whose names are subscribed 
to the petition are possessed of all of these qualifications. 

(c). Whether such qualified signers constitute more or less than 
twenty per centum (20%) of such registered electors and taxpayers within 
the district. 

The county clerk and recorder shall promptly deliver or transmit such 
petition, with his certificate endorsed thereon or attached thereto, to the 
elerk of the board of school trustees of such district. 

History: En. Sec. 9, Ch. 147, L. 1927. 


1224.10. Meeting of board of trustees to consider petition and calling 
of election—notice of election—form. Upon such petition being received 
by the clerk of the school district, a meeting of the board of trustees shall 
be called to consider the same. The board of trustees shall be the judges 
of the sufficiency of the petition and the findings of such board shall be 
conclusive against the school district and in favor of the innocent holder 
of bonds issued pursuant to the election called and held by reason of the 
presentation of such petition. If it is found that the petition is in proper 
form and bears the requisite number of signatures, the board shall pass and 
adopt a resolution which shall recite the essential facts in regard to the 
petition and its presentation, fix the exact amount of bonds proposed to 
be issued, which may be more or less than the amount estimated in the 
petition, determine the number of years through which the bonds are to 
be paid, not to exceed twenty (20) years, fix the date of election, which 
shall not be less than twenty (20) days, nor more than thirty (80) days. 
after the date of the passage and adoption of such resolution, appoint three: 
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electors of the district who are qualified to vote at such election to act as 
judges of election, and direct the clerk to give notice of such election. 
The notice of election shall designate some certain school house in said 
school district and be in substantially the following form: 


“NOTICE OF SCHOOL DISTRICT BOND ELECTION. 


““Notice is hereby given by the the undersigned clerk of school district 
NOM eee AVERSA RTM BG Uae county, state of Montana, that pursuant to 
a certain resolution duly adopted at a meeting of the board of trustees of 
the said school district held on the ........ 6 ER Me Re EE ROE BE vs es eb 
183 Boi , an election of the registered qualified electors of school district 
Nos 2.25 OL Siz eh irae Maeda eaar county, state of Montana, who are taxpayers 
therein and whose names appear on the last completed assessment roll for 
state, county and school district taxes prior to the holding of such election, 
will be held on the ...............- TERA AE ee Ltn eu aeeee: 5 aL 
MAR oes. sivas Selon for the purpose of voting upon the question of whether 
or not the board of school trustees shall be authorized to issue and sell bonds 
of said: “school . district, Injthes amount Oh big eet ele Aye dollars, 
eee ek Tee ), bearing interest at a rate not exceeding six per centum 
(6% ) per annum, payable semi-annually, for the purpose Of ............----20--+--- 
(Here istates purpose) caer eee ee ae The bonds to be issued will be 
either: amortization or serial bonds, and amortization bonds will be the 
first choice of the board of trustees. The bond to be issued, whether amor- 
tization or serial bonds, will be payable in installments over a period of 


A ele nea line (State number)................ years, and redeemable in full five 
(5) years from the date of issue. 
The polls will be open from ................ DuClOGirhaes M.-and until zc 
OvClOogk: ma. eu: M. of the said day. | 
Dated‘ and. postedithis: ..-..2t.- ie Uys CLV OS i, tie eae eaten ae AeD rl Qcieme: 
Clerk of school district No. ............ of 


Hise, BAO ate Sa? county, state of Montana.’’ 


If the bonds proposed to be issued are for more than one purpose, then 
each purpose shall be separately stated in the notice together with the 
proposed amount of bonds therefor. 

The school district clerk shall, not less than fifteen (15) days before 
the day specified for such election, post notice of such election in not less 
than three (8) public places within the district, and in incorporated cities 
and towns at least one (1) notice must be posted at each voting place 
designated for such election. 

In school districts of the first class the board of trustees must also 
cause the notice to be published once a week for two (2) successive weeks 
in some newspaper of general circulation in the district, if one be published 
therein, in addition to such posting. 

History: En. Sec. 10, Ch. 147, L. 1927. 


1224.11. Preparation of ballots—form. The school district clerk shall 
cause ballots to be prepared for all such bond elections, and whenever 
bonds for more than one purpose are to be voted upon at the same election, 
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separate ballots shall be prepared for each purpose. All such ballots shall. 
_be substantially in the following form: 


URTICTAR VB ALDOT, so.e 
SCHOOL DISTRICT BOND ELECTION. 


INSTRUCTIONS TO VOTERS: Make an X or similar mark in the: 
vacant square before the words ‘“‘BONDS—YES”’ if you wish to vote: 
for the bond issue; if you are opposed to the bond issue make an X or 
similar mark in the square before the words ‘‘BONDS—NO.”’’ 

Shall the board of trustees be authorized to issue and sell bonds of this. 
SrmOuM Hebel iY Tie: BIMMOUNE OL 28 wien de actsp case oe aee CO La tS i ies oye ete: ) 
bearing interest at a rate not exceeding six per centum (6%) per annum, 
payable, semi-annually, during a period not exceeding -0........ eee eee 
years, redeemable at any time after five years, for the purpose of 
SL ts Sane Oar ae eae (Here state the purpose the same way as in the notice. 


a BONDS—YES. 
ea BONDS—NO. 


History: En. Sec. 11, Ch. 147, L. 1927. 


1224.12. Who entitled to vote—list of electors and poll books. In all 
school district bond elections hereafter held only qualified registered 
electors residing within the district who are taxpayers upon property 
therein and whose names appear upon the last completed assessment roll 
for state, county and school district taxes, shall have the right to vote. 
Upon the adoption of the resolution calling for the election, the clerk of 
the school district shall notify the county clerk of the date on which the 
election is to be held, and qualified persons shall be allowed to register 
for such election up till noon of the fifteenth (15th) day prior to the date 
thereof. At that time the registration books shall be closed for such elec- 
tion, but it shall not be necessary to give any notice of such closing of the 
registration books. 

After the closing of the registration books for such election the county 
elerk shall promptly prepare lists of the registered electors of such district 
who are taxpayers upon property therein and whose names appear on the 
last completed assessment roll for state, county and school district taxes, 
and who are entitled to vote at such election, and shall prepare poll books 
for such election, as provided in section 568, and deliver the same to the 
school district clerk who shall deliver the same to the judge prior to the 
opening of the polls. In school districts of the first class it shall be the 
duty of the school district clerk to post such lists in five (5) publie and 
conspicuous places within the district at least ten (10) days prior to the 
date of election. It shall not be necessary to post such lists in districts 
of the second and third class. <A charge of five cents per name for the 
use and benefit of the county shall be made by the county clerk for pre-- 
paring such lists and poll books. 

History: En. Sec. 12, Ch. 147, L. 1927. 


787 


1224.13-1224.16 POLITICAL CODE Ch. 115 


1224.13. Conduct of election. The bond election shall be conducted 
in the manner prescribed for the election of school trustees and return 
shall be made and canvassed in a similar manner. 

History: En. Sec. 13, Ch. 147, L. 1927. 


1224.14. Percentage of electors required to authorize bond issue. 
Whenever the question of issuing bonds for any purpose is submitted to 
the qualified electors of a school district at either a general or special 
school election not less than fifty-one (51) per centum of the qualified 
electors entitled to vote on such question at such election must vote thereon, 
otherwise such question shall be deemed to have been rejected; provided, 
however, that if fifty-one (51) per centum or more of such qualified 
electors do vote on such question at such election and a majority of such 
votes shall be cast in favor of such proposition, then such proposition shail 
be deemed to have been approved and adopted. 

History: En. Sec. 14, Ch. 147, L. 1927; amd. Sec. 1, Ch. 40, L. 1935. 


1224.15. Meeting of board of trustees to canvass election returns— 
resolution for bond issue. If such election shall authorize the issuance of 
such bonds, the board of trustees shall within sixty (60) days from the 
date of such election pass and adopt a resolution providing for the issue 
of the bonds; provided that such bonds may be issued in one or more 
series or installments as the board may in such resolution direct. This 
resolution shall recite the amount of bonds to be issued, the maximum rate 
of interest, the purpose of the issue, the date they shall bear, and the 
period of time through which they shall be paid, and providing the manner 
of execution of same. It shall provide for giving preference to amortization 
bonds, but shall fix the denomination of serial bonds in ease it shall be 
found necessary to issue bonds in that form, ane shall direct the clerk 
to give notice of the sale of the bonds. 

History: En. Sec. 15, Ch. 147, L. 1927. 


1224.16. Form of notice of sale of bonds. The notice of sale shall 
state the purpose or purposes for which the bonds are to be issued and the 
amount proposed to be issued for each purpose and shall be substantially 
in the following form: 


‘““NOTICEK OF SALE OF SCHOOL DISTRICT BONDS. 
Notice is hereby given by the board of trustees of school district No. 


pincer. OF eee County, state of Montana, that the said board 
of trustees will on the ....2........... OR ig 0 Armee iets Rept e ONT ra PL aeaee , at the hour 
Of tt eee O-ClO GK Bears AV a Lagat eee ee , In the said school 


district, sell to the highest and best bidder for cash, either amortization 
or serial bonds of the said school district in the total amount of...................... 
dollars secre y* tor thee pur pOse x01 pies eter eee: eee ag 

Amortization bonds will be the first choice and serial bonds will be 
the second choice of the said school board. 

If amortization bonds are sold and issued, the entire issue may be put 
into one single bond or divided into several bonds, as the said board of 
trustees may determine upon at the time of sale, both principal and interest 
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to be payable in semi-annual installments during a period of..........-..-.-.--.-------- 
years from the date of issue. 
If serial bonds are issued and sold they will be in the amount of 


Bi reath Bias 0s dollars, ($....................) each, except the last bond which will 
Ded toeramMount Ob atte eee et Collars. Gna gli AS Vitiersmnorse se ta 
Molaras US etks aAhy ) of the said serial bonds will become payable on the 
Sane Bee OF en Cayuse... en wees, L9eee and sa) likeramountion the same 
day each year thereafter until all of such bonds are paid, except-that the 
Pllasminstalumentawill bean tne amount pl cise had 215i. og clan! dollars 
(Pie ental Fon is 
The said bonds, whether amortization or serial bonds, will bear date 
cy Began sae Fe fe ne a iLO, mez , and will bear interest at a rate not exceeding 
six per centum (6%) per annum, payable semi-annually, on the ~............... day 
Ge) ee ehh WivOTI ET jeer VE eee sa AIT) versie stos sys 3 (month) mae eae 


in each year, and will be redeemable in full on any interest payment date 
from and after five (5) years from the date of issue. 

The said bonds will be sold for not less than their par value with 
acerued interest, and all bidders must state the lowest rate of interest at 
which they will purchase the bonds at par. The board of trustees reserves 
the right to reject any and all bids and to sell the said bonds at private sale. 

All bids other than by or on behalf of the state board of land commis- 
sioners must be accompanied by a certified check in the sum of.................-....- 
OE rash (pie eee ee hy ) payable to the order of the clerk, which will be 
forfeited by the successful bidder in the event that he shall refuse to 
purchase the said bonds. 

All bids should be addressed to the undersigned clerk. 


Chairman, school district No. ........ of 
sa naan of Bete eae ee Shae COULLLLY 3 
PCLT Con ee eee ee tate eke hee: 
ATTEST: 
Clerk, school district No. ............ of 
See) aes Aa we OP en eee En county 
BENE SCENS Ee Pe Oe 


History: En. Sec. 16, Ch. 147, L. 1927. 


1224.17. Publication of notice of sale. The school district clerk shall 
cause such notice to be published once a week for four (4) successive weeks 
in some newspaper printed and published in the state of Montana, the first 
publication to be not less than thirty (30) days prior to the date of sale. 
In districts of the first and second class, if so directed by the board of 
trustees, the clerk shall also cause a brief notice of the bond sale to be 
published in some newspaper in the city of New York. The clerk shall 
immediately after the first publication of such notice mail a copy thereof to 
the state board of land commissioners. 

History: En. Sec. 17, Ch. 147, L. 1927. 


1224.18. Sale of bonds. The board of trustees shall meet at the time 
and place fixed in the notice to consider bids on the bond issue. The bonds 
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shall be sold at not less than par and accrued interest and each bidder shall 
specify the form of bonds to be issued, whether amortization or serial, 
and the rate of interest at which he will purchase the bonds. A bid for 
amortization bonds shall have the preference over a bid for serial bonds, 
all other things being equal; and in considering bids on these classes of 
bonds, the board shall take into consideration not only the rate of interest 
demanded on each kind, but also every other known element affecting the 
total cost of the bonds to the district when paid in full. The board of 
trustees shall accept the bid which they shall judge most advantageous to ~ 
the school district; provided, that no bid shall be accepted which will 
require the bonds to bear a rate of interest exceeding six per centum (6% ) 
per annum. No attorney fees, brokerage or other fees, or commissions of 
any kind shall be paid to any person or eorporation for assisting in the 
proceedings or in the preparation of the bonds, or in negotiating the sale 
thereof. The trustees are authorized to reject any or all bids and to sell 
the bonds at private sale if they deem it for the best interests of the district, 
provided, however, that such bonds shall not be sold at less than par and © 
accrued interest. 

History: En. Sec. 18, Ch. 147, L. 1927. 


1224.19. Form of bonds. It shall not be necessary for the board of 
school district trustees to prescribe the detailed form of the bonds to be 
issued, but they must conform to all legal requirements for the payment 
thereof, whether they are issued as amortization or serial bonds. Such 
bonds shall be issued in the name of the school district and shall be signed 
by the chairman of the board of trustees and the school district clerk and 
attested with the corporate seal of the district if it has such seal. The 
coupons attached to the bonds shall also be signed by the said chairman 
and clerk, but facsimiles of their signatures may be affixed to the coupons 
in place of their signatures when so recited in the bonds. If the bonds 
are purchased by the state board of land commissioners, all payments of 
both principal and interest shall be made at the office of the state treasurer. 

History: En. Sec. 19, Ch. 147, L. 1927. 


1224.20: Printing of bonds. Under the direction of the board of trus- 
tees, the district clerk shall cause the bonds with coupons thereto attached 
to be printed or lithographed at the expense of the school district at the 
lowest commercial rates. 

History: En. Sec. 20, Ch. 147, L. 1927. 


1224.21. Registration of bonds—copy to be preserved. When duly 
executed by the chairman and the clerk, all school district bonds shall be 
registered by the county treasurer in a book provided for that purpose 
before being delivered to the purchaser. This registration shall show the 
number and amount of each bond, the date of issue, date redeemable, the 
name of the purchaser, and the amount and due date of all payments 
required on the bonds. The school district clerk shall also provide the 
county treasurer with an unsigned and cancelled printed copy of each issue 
of said school district bonds hereafter issued to be preserved in his office. 

History: En. Sec. 21, Ch. 147, L. 1927. 
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1224.22. Payment for bonds. In case the state board of land commis- 
sioners is the purchaser of the bonds, the county treasurer shall forward, 
the registered bonds to the secretary of the board who shall cause the 
same to be delivered to the state treasurer and to be paid in the manner 
provided by law. In case the bonds are purchased by other investors the 
county treasurer shall deliver the bonds to them upon receiving full pay- 
ment therefor. All moneys arising from the sale of such bonds shall be 
paid to the county treasurer and by him eredited to the school district 
issuing the same, and shall be immediately available for the purpose for 
which the bonds were issued and no other purpose. 

History: En. Sec. 22, Ch. 147, L. 1927. 


1224.23. County attorney to assist in the proceedings. It is hereby 
expressly made a part of the official duties of the county attorney of every 
county of this state to advise and assist the boards of school district trus- 
tees of his county in their bonding proceedings. Before any transcript 
of school district bonding proceedings is transmitted to the secretary of 
the state board of land commissioners, he shall carefully examine such 
transcript, and the same shall not be transmitted until he shall attach 
thereto his opinion that the proceedings are in full compliance with the 
statutes. 

History: En. Sec. 23, Ch. 147, L. 1927. 


1224.24. School districts liable on bonds. The full faith, credit and 
taxable resources of every school district issuing bonds under the provisions 
of this act are hereby solemnly pledged for the repayment of such bonds 
with interest according to their terms. For the purpose of making the 
provisions of this act enforceable every school district is hereby declared 
to be a body corporate which may sue and be sued by or in the name of 
the board of trustees of such school district. 

History: En. Sec. 24, Ch. 147, L. 1927. 


1224.25. Board of trustees to determine amounts necessary for payment 
of interest and principal on bonds—duties of treasurer and county com- 
missioners. The board of trustees of every school district in this state 
having outstanding bonds shall on or before the second Monday of July of 
each year prepare a statement and certify to the board of county commis- 
sioners the amount of money necessary to be raised by taxation for the 
ensuing year to pay the interest and retire part or all of the principal of 
each series of its outstanding bonds according to the terms and conditions 
of such series of bonds and the redemption plans of such board of trustees; 
but the minimum amount determined upon and certified to the board of 
county commissioners shall in all cases be sufficient to pay all interest 
and all installments on principal becoming due during the ensuing year 
on all series of the outstanding bonds of the district issued subsequent to 
March Ist, 1924; and it shall also in all cases be sufficient to pay all 
interest becoming due during the ensuing year on each series of outstanding 
bonds issued prior to March Ist, 1924, and to place in the sinking fund 
such an amount as will be obtained by dividing the full amount of such 
series by the number of years for which the bonds were issued; provided, 
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however, that in the case of a joint school district one copy of such certifi- 
cate and statement must be transmitted to the county superintendent of 
each county in which any part of the joint district is situated, instead of 
to the board of county commissioners. 

The county treasurer shall examine the statement of the amount or 
amounts determined upon by the board of school trustees and certified to 
the board of county commissioners, and if he finds that the amount certified 
is less than the minimum amount as defined in this section, then he shall 
raise the amount to such minimum for each series of bonds; and if the 
board of trustees shall fail to certify any amount whatever, then the county 
treasurer shall make out the statement and certify to the board of county 
commissioners the minimum amount for each series of bonds as defined 
in this section. 

History: En. Sec. 25, Ch. 147, L. 1927. 


1224.26. Levy of taxes by the board of county commissioners to pay 
interest and principal on bonds. The board of county commissioners of 
every county of this state shall at the time of making the annual levy of 
taxes for county purposes levy taxes for the same year upon all taxable 
property within every school district of its county having outstanding 
bonds for the payment of interest and principal on such bonds as certified 
to it under the provisions of the preceding section. The taxes so levied 
shall in all respects be collected as state and county taxes and shall be a 
lien upon the property assessed and taxed the same as such taxes. 

History: En. Sec. 26, Ch. 147, L. 1927. 


1224.27. Liability of the board of county commissioners. If the board 
of county commissioners shall fail in any year to make a levy for any 
issue or series of bonds of any school district sufficient to raise the amount 
necessary for payment of interest and principal, if any, becoming due 
during the next ensuing year, or to raise an amount sufficient to pay the 
interest becoming due during such year and to create a sinking fund for 
payment of the principal of such bonds on their maturity, as such amounts 
are certified to it under the provisions of section 1224.25, the holder of any 
bond of such issue or series, or any taxpayer paying taxes upon property 
situated in such school district, may apply to the district court of the 
eounty in which such school district is situated for a writ of mandate to 
compel the board of county commissioners of ‘such county to make a suffi- 
cient levy for such purposes; and if, upon the hearing of such application, 
it shall appear to the satisfaction of the court that the board of county 
commissioners of such county has failed to make any levy whatever, or has 
made a levy but that the same is insufficient to raise the amount required 
to be raised as shown by the statement provided for by section 1224.25, 
the court shall determine the amount of such deficiency and shall issue a 
writ of mandate directed to and requiring the said board of county com- 
missioners, at the next meeting thereof for the purpose of fixing tax levies 
for county purposes, to fix and make a levy against all taxable property 
in such school district sufficient to raise the amount of such deficiency, 
which levy shall be in addition to any levy required to be made at that 
time for the year then next ensuing; provided, however, that any costs 
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which may be allowed or awarded the petitioner in any such proceeding 

shall be paid by the members of the board of county commissioners, and 

shall not be a charge against either such school district or the county. 
History: En. Sec. 27, Ch. 147, L. 1927. 


1224.28. County treasurer to keep record of the various funds. The 
county treasurer shall keep a separate sinking and interest fund for each 
school district, and shall charge all moneys collected from taxes levied for 
the payment of interest and principal of school district bonds to the 
several funds to which they properly belong, and the money in each such 
fund shall be used for the payment of the interest and principal of the 
bonds belonging to the same, and for no other purpose whatever, except 
as hereafter provided in this act. 

History: En. Sec. 28, Ch. 147, L. 1927. 


1224.29. _Duty of county treasurer. The county treasurer shall pay 
from the proper funds applicable thereto all amounts of interest and prin- 
cipal on school district bonds as such interest and principal becomes due, 
upon the presentation and surrender of the coupon or coupons, bond or 
bonds to be paid; provided, however, that if the bonds are held by the 
state of Montana, then all such payments shall be remitted to the state 
treasurer who shall cancel the coupons or bonds and return the same to 
the county treasurer together with his receipt; and provided further that 
if the bonds are not held by the state of Montana, and the interest or prin- 
cipal is made payable at some designated bank or financial institution, 
then the treasurer shall remit the amount due for interest or principal to 
such bank or financial institution for payment against the surrender of the 
cancelled coupons or bonds. 

Whenever any school district bond, or installment thereon, shall become 
due and payable, interest shall cease thereon on such date; provided, how- 
ever, that if such bond shall be presented for payment, or payment of any 
installment shall be demanded, when the same becomes due, and payment 
of such bond or installment shall not be made because of sufficient funds 
not being available for such purpose, interest shall continue thereon until 
payment is made. 

Any and all installments on interest and principal on bonds held by the 
state not promptly paid when due shall draw interest at the rate of six 
per centum (6%) per annum from the date due until actually paid, irre- 
spective of the rate of interest on the bonds themselves. 

History: En. Sec. 29, Ch. 147, L. 1927. 


1224.30. Redemption of bonds—investment of sinking funds. When- 
ever there is available money’in any school district bond sinking fund 
sufficient to pay and redeem one or more bonds of such series or issue 
held by the state of Montana, the county treasurer must apply such avail- 
able money in payment of as many of such bonds as the same will pay. 
Not less than thirty (80) days before the next interest due date the county 
treasurer must give notice to the state board of land commissioners that 
on such interest due date such bond or bonds will be paid, and such county 
treasurer, before such interest due date, must remit to the state treasurer 
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the amount required to pay such bond or bonds with interest. Upon 
receipt of such amount, the state treasurer must cancel such bond or 
bonds, and all unpaid coupons attached thereto, and return the sarhe, 
with his receipt, to the county treasurer, provided, however, that nothing 
in this section shall be so construed as to permit the issuance of refunding 
bonds by any school district for the purpose of redeeming, before maturity, 
any bond or bonds held by the state, nor to grant the right to pay any 
bond or bonds held by the state with the proceeds of any refunding bond 
issue, except as provided in section 1224.7. 

Whenever there is available money in any school district bond sinking 
fund sufficient to pay one or more optional bonds of such issue or series, 
and which optional bonds are not yet due but are then redeemable, or will 
become redeemable on the next interest due date, and such bonds are not 
held by the state of Montana, the county treasurer must apply such avail- 
able money in payment and redemption of as many of such bonds as the 
same will pay and redeem. The county treasurer must give notice to the 
holder of such bond or bonds, if known to him, or to any bank or financial 
institution at which such bonds are payable, at least thirty (30) days 
before the next interest due date, that such bond or bonds will be paid 
and redeemed on such date. If such bonds are payable at some bank or 
financial institution the county treasurer must remit to such bank or 
financial institution, before such interest due date, an amount sufficient 
to pay and redeem such bond or bonds. If such bond or bonds are not 
presented for payment and redemption on such interest due date interest 
shall cease thereon on such date. 

Whenever there is any money available in any school district bond 
sinking fund sufficient to pay and redeem one or more outstanding bonds 
not yet due or redeemable, and not held by the state of Montana, the 
county treasurer, at the direction of the board of trustees of such district 
shall purchase such bond or bonds of the district, if this can be done at not 
more than par and accrued interest or at such reasonable premium as the 
board of trustees may feel justified in paying, not in any case exceeding 
six per centum (6%). 

If the board cannot purchase any of its outstanding bonds at such 
reasonable price, then the available sinking funds shall be invested by 
the county treasurer, under the direction of the board of trustees in its 
own district warrants, or in treasury certificates of the United States or in 
interest bearing bonds of the United States or of the state of Montana or 
of any county of the state of Montana or in warrants of the state of 
Montana or warrants of any county of the state of Montana; provided, 
however, that such sinking funds shall be invested only in securities that 
become due and will be paid in ample time before the funds are required 
for the payment of the bonds of the district. 

History: En. Sec. 30, Ch. 147, L. 1927; amd. Sec. 1, Ch. 77, L. 1929. 


1224.31. Entry of payments and notice to clerk. The county treasurer 
shall make the necessary entries of all such payments of interest and prin- 
cipal on his bond registration record and shall promptly notify the clerk 
of the school district of the payments made and shall at the end of each 


794 


Ch. 115 3 SCHOOL DISTRICT BONDS 1224.32-1233 


month deliver the cancelled coupons and securities to the county clerk, 
who shall file same in his office. 
History: En. Sec. 31, Ch. 147, L. 1927. 


1224.32. Balances of sinking funds to be transferred to district general 
fund. When all of the bonds of any school district, together with all 
interest thereon, have been fully paid, all money remaining in the sinking 
fund for such school district and all moneys which may come into such 
sinking fund from the payment of the delinquent taxes shall be trans- 
ferred by the county treasurer to the general fund of such school district. 

History: En. Sec. 32, Ch. 147, L. 1927. 

1225-1226. Repealed—Chapter 147, laws of 1927. 


1227. School district liable on bonds. The faith of each school district 
is solemnly pledged for the payment of the interest and the redemption of 
the principal of the bonds which shall be issued under the provisions of 
this chapter. And for the purpose of enforcing the provisions of this 
chapter each school district shall be a body corporate, which may sue and 


be sued by or in the name of the board of school trustees of such district. 

History: En. Sec. 4, p. 65, L. 1883; re-en. Sec. 1953, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1964, Pol. C. 1895; re-en. Sec. 1007, Rev. C. 1907; re-en. Sec. 2018, Ch. 76, 
L. 1913; re-en. Sec. 1227, R. C. M. 1921. 


1228-1230. Repealed—Chapter 147, laws of 1927. 


1231. Duty of county treasurer. The county treasurer shall pay out 
of any moneys belonging to the school district the interest upon any bonds 
issued under this chapter by such district, when the same shall become 
due, upon the presentation at his office of the proper coupon, which shall 
show the amount due and the number of the bond to which it belonged; 
and all coupons so paid shall be reported to the school trustees at their 
first meeting thereafter. But the board of trustees of any school district 
issuing bonds may, by resolution, direct that said bonds and the interest 
thereon shall be payable in any city in the United States, and then such 
bonds and coupons shall be made payable at such bank in said city as 
shall be designated by the county treasurer at the time of issue; and all 
bonds and coupons so paid must be returned to the county treasurer and 
by him cancelled and exhibited to the county commissioners at their first 


meeting thereafter. | 

History: Ap. p. Sec. 7, p. 66, L. 1883; re-en. Sec. 1956, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1968, Pol. C. 1895; re-en. Sec. 1011, Rev. C. 1907; amd. Sec. 2022, Ch. 76, 
L. 1913; re-en. Sec. 1231, R. C. M. 1921. 


1232. Repealed—Chapter 147, laws of 1927. 


1233. Penalty for failure to pay money from bonds into proper treas- 
ury. If any of the school trustees of any district shall fail or refuse to 
pay into the proper county treasury the money arising from the sale of 
any bonds provided for by this chapter, they shall be deemed guilty of a 
felony, and upon conviction thereof, shall be punished by imprisonment 
in the state penitentiary for a term of not less than one year nor more 


than ten years. | 

History: En. Sec. 9, p. 66, L. 1883; re-en. Sec. 1958, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1970, Pol. C. 1895; re-en. Sec. 1013, Rev. C. 1907; re-en. Sec. 2024, Ch. 76, 
L. 1913; re-en. Sec. 1233, R. C. M. 1921. 
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1234-1242. Repealed—Chapter 153, laws of 1923. 


1243. Repayment of loans advanced under bonds subsequently declared 
void. Whenever heretofore money has been loaned or advanced to the 
board of school trustees of any district for the erection of a schoolhouse 
or schoolhouses therein, by any person or corporation, in reliance upon the 
proceeds of the sales of bonds for the repayment of the same, the issuance 
of which bonds has been voted for by a majority of the electors of such 
district, voting at an election held for the purpose of authorizing the issu- 
ance of the same for the erection of a schoolhouse or schoolhouses, which 
said money has been used by such board of school trustees in the erection 
of a schoolhouse or schoolhouses in such district, but which bonds, when 
issued, have been adjudged and held to be void or invalid by the supreme 
court of the state, the money so loaned or advanced may be repaid, to- 
gether with. the interest thereon covering the period for which interest 
has not been paid, at the rate specified in said bonds so held to be void; 
said payment to be made by the board of school trustees to the person or 
corporation who or which had loaned or advanced the same, from the pro- 
ceeds of the sale of any bonds thereafter issued for the purpose of building 
one or more schoolhouses in said district, or for any other school purpose. 

History: En. Sec. 2038, Ch. 76, L. 1913; Constitutionality 


re-en. Sec. 1243, R. C. M. 1921. This section is constitutional. State v. 
Dickerman, 16 M 278, 292, 40 P 698. 


1244-1251. Repealed—Chapter 147, laws of 1927. 


1252. Signers required on petition for bond elections in school districts, 
cities and towns and counties. No election for the issuance of bonds of any 
school district, or of any town, or city, or county shall be called except 
upon presentation of a petition therefor to the board of school trustees, or 
to the town or city council, or to the board of county cimmissioners, as the 
case may be, signed by at least twenty per cent. of the qualified registered 
electors who are taxpayers upon property within said school district, town, 
city or county, and whose names appear on the assessment-roll for the 
year next preceding such election, praying for the calling of said election; 
provided that the board of county commissioners, board of school trustees, 
town or city council, as the case may be, shall determine as to the suffici- 
ency of such petition, and the findings of such governing body shall be 
conclusive against the municipality in favor of any innocent holder of the 
bonds issued under and by virtue of authority conferred by election pro- 
vided by this act. 


History: En. Sec. 1, Ch. 104, L. 1921; 565, 205 P 828; State ex rel. Henderson v. 
re-en. Sec. 1252, R. C. M. 1921. Dawson County, 87 M 122, 129, 142, 286 P 


References 125. 
Brown v. Town of Cascade, 62 M 564, 


1253. Qualification of voters. In all elections hereafter held for the 
issuance of bonds of any school district, town or city, only qualified regis- 
tered electors who are taxpayers upon property therein, and whose names 
appear on the assessment-roll for the year next preceding such election, 
shall be entitled to vote thereat. 
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History: En. Sec. 2, Ch. 104, L. 1921; title itself recites the title of chapter 104, 
amd. Sec. 1, Ch. 17, Ex. L. 1921; re-en. laws of 1921. 
Sec. 1253, R. C. M. 1921. References 


NOTE.—tThe title to the latter act, as Brown v. Town of Cascade, 62 M 564, 
well as the amending clause thereof, men- 565, 205 P 828; Weber v. City of Helena 
tions chapter 103, laws of 1921, but the et al., 89 M 109, 119, 297 P 455. 


1254. Omitted. 


1254.1. Issuance of warrants in case of bank failures—bonds. The 
board of school trustees of any school district in the state of Montana shall 
have, and are hereby given, in addition to powers already conferred upon 
them, authority, whenever at any time such district shall have all or a part 
of its funds deposited in any bank which has become insolvent, to issue 
warrants to the amount of not to exceed one hundred per centum of such 
funds so deposited for teachers’ salares, school supplies and equipment, 
new buildings heretofore completed, necessary repairs, school buildings and 
heating plants therein, or other necessary expenses incurred in the mainten- 
ance of schools in such district, and, in case such funds so deposited are not 
recovered in sufficient amount to pay off and discharge such warrants, and 
to levy taxes therefore would be burdensome to such district or would 
exceed the limit of taxes permitted by law to be levied, to issue negotiable 
coupon bonds therefor and to pledge the credit and resources of the district 
for the payment of the principal and interest. of such bonds. The provisions 
of this act shall apply to rural school districts organized under sections 
1040 through 1048, whether the funds shall have been distributed to the 
sub-district or not; and the board of trustees of such rural school district 
shall have the power to negotiate bonds, as herein provided for trustees of 
school districts, for the purpose of funding outstanding warrants of the 
sub-districts thereof, and to pledge the credit and resources of the rural 
school district for the payment of the principal and interest of such bonds. 

History: En. Sec. 1, Ch. 128, L. 1923. 


1254.2. When funding bonds may be issued. The funding bonds author- 
ized by this act shall be issued under the following conditions, to-wit: 

1. When the board of trustees shall have listed certain unpaid war- 
rants, and certified that they were regularly issued subsequent to July Ist, 
1922, for purposes set forth in section 1254.1, and there is not sufficient 
money, other than that deposited in insolvent banks, to the credit of such 
school district available for the payment of such outstanding warrants. 

2. When in the judgment of the board of trustees of such district to 
levy and collect a tax for the purpose of paying such warrants will be a 
hardship and burden to said school district. 

3. When sufficient money has not been recovered from such insolvent 
bank or banks to pay or discharge such warrants. 

4. Provided, it shall not be necessary to submit the question of the 
issuance of such bonds to fund such indebtedness to the vote of the electors 
of such school district. 

History: En. Sec. 2, Ch. 128, L. 1923. 


1254.3. Resolution of trustees. The board of school trustees shall, by 
resolution, declare that the existing indebtedness shall be funded by the 
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issuance of bonds, which said resolution shall describe the amount and 
kinds of indebtedness, which is to be funded, and declare and certify as 
to the validity of such indebtedness, and that the conditions exist as speci- 
fied in section 1254.2, which resolution and certificate shall be conclusive 
against the district as to the validity of indebtedness so funded in favor 
of holders of said bonds. 

History: En. Sec. 3, Ch. 128, L. 1923. 


1254.4. Fixing specifications of bonds—registration—exchange of war- 
rants for bonds. The board of school trustees shall, by resolution fix the 
rate of interest which said bonds shall bear not exceeding six per centum 
per annum, payable semi-annually; the denomination, form and terms 
thereof, which must be serial bonds for a term not to exceed ten years; 
such bonds shall bear the signature of the chairman of the board of trus- 
tees and shall be signed by the clerk of said district; and the coupons at- 
tached to the bonds shall be signed by the said chairman and clerk, pro- 
vided a facsimile of the signatures of the chairman and clerk may be 
affixed to the coupon only when so recited in the bonds and the corporate 
seal of the school district shall be affixed to each of the bonds. 

Upon execution, the bonds shall be deposited with the county treasurer, 
who shall register the same in a book provided for that purpose which shall 
show the number and amount of each bond, its date, the date payable and 
redeemable, and the person to whom the same is issued, and the county 
treasurer shall deliver the same to the person or persons to whom sold 
upon their making payment for the same or if so directed by the board of 
trustees to such person or persons who shall surrender an amount of war- 
rants, which, with accrued interest, shall equal the par value of such bonds 
and such warrants so received by the treasurer shall be immediately can- 
celled. 

History: En. Sec. 4, Ch. 128, L. 1923. 


1254.5. Tax levy for payment of principal and interest. The board of 
school trustees shall provide for a tax levy to pay the principal and in- 
terest of such bonds as they mature in accordance with the provision of the 
laws relating to taxes and sinking fund. 

History: En. Sec. 5, Ch. 128, L. 1923. 


1254.6. Sale of bonds—use of proceeds. When the board issues any 
bonds authorized by this act, it is its duty to sell the same and it shall give 
notice by advertisement in some newspaper published in this state at least 
once a week for four consecutive weeks, the date of the first publication 
to be not less than thirty days prior to date of sale; such advertisement 
must state the date, hour and place where such sale will take place and 
shall describe the bonds to be sold, giving the amount, denomination, rate 
of interest, time payable, time redeemable and purpose of the proposed 
bond issue. The trustees are authorized to reject any and all bids and sell 
such bonds at private sale if they deem it for the best interests of the dis- 
trict; the proceeds from the sale of such bonds to be used wholly for the 
purpose of taking up and retiring the outstanding indebtedness of the 
district as described in the resolution provided for by section 1254.3. Pro- 
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vided, however, that the board may, if in its opinion it would be to the best 
interests of the district so to do, execute and exchange of such bonds by 
issuing the same to any person or persons holding the warrants of said 
district issued as provided in this act, the exchange to be made dollar for 
dollar. 

History: En. Sec. 6, Ch. 128, L. 1923. 


1254.7. Disposal of moneys recovered from insolvent banks. Any money 
recovered from such insolvent bank or banks, after the date of the issu- 
ance of such bonds, shall be credited to the sinking fund for the retirement 
of such bonds. 

History: En. Sec. 7, Ch. 128, L. 1923. 


1254.8. Authorization to conduct school on cash basis when debt limit 
reached. In case the total indebtedness of a school district has reached 
the limit of three per centum (3%) provided in section 6 of article XIII 
of the constitution of the state of Montana, it shall be lawful for said school 
district and it is hereby authorized and empowered to thereafter manage 
and conduct its business affairs on a cash basis and pay the reasonable and 
necessary current expenses of said school district out of the cash in the 
funds of such school district and derived from its current revenues, under 
such restrictions and regulations as may be imposed by the board of trus- 
tees of said district by resolution duly adopted and spread upon the minutes 
of the board; provided, however, that the trustees of said school district 
must set apart sufficient moneys to pay the interest upon its valid out- 
standing bonded indebtedness and any sinking funds therein provided for, 
and shall be authorized to pay all valid claims against funds raised by tax 
especially authorized by law for the purpose of paying such claims. 

History: En. Sec. 1, Ch. 34, Ex. L. 1933. 


CHAPTER 116 
MANUAL AND INDUSTRIAL TRAINING 


Section 1255. Hstablishment of manual and industrial training. 
1256. Designation of districts and character of instruction. 
1257. Courses. 
1258. Qualification of teachers. 
1259. Special courses in districts with Rondiedeons over ten thousand. 
1260. Support from general school fund—buildings and equipment. 
1261. Penalty for schools not complying with this act. 

1255. Establishment of manual and industrial training. Elementary 
manual and industrial training which shall include industrial art may form 
a part of the required course of study in all grades of the public schools 
of the state of Montana. The superintendent of public instruction shall 
formulate a course of study, or he may approve courses of study formulated 
by local school officials, which meet the requirements of this section. The 
clerk of each school district, in his annual report to the county superintend- 
ent, shall state whether the above provisions have been complied with within 
the schools of his district. 

History: En. Sec. 1, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; re-en. Sec. 
1255, R. C. M. 1921. 

1256. Designation of districts and character of instruction. All school 
districts having a population of more than five thousand shall, and districts 
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of less population may, maintain at least one manual training school suit- 
ably equipped and designated to furnish manual and industrial instruction 
to pupils who are above the fifth grade. Said schools shall furnish instruc- 
tion in elementary wood, metal, and textile work; in mechanical and in- 
dustrial drawing; and in communities where applicable, in agriculture, 
mineralogy, and technical mining; and for girls above the first grade, in- 
struction in household management, decoration, and economics, and in 
needlework. They shall also include instruction in industrial history and 
geography, and in the industrial materials, processes, and products, with 
special reference to the industrial pursuits of the communities in which 
they are situated. 

History: En. Sec. 1, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; re-en. Sec. 
1256, R. C. M. 1921. 

1257. Courses. The courses to be presented in these schools shall pro- 
vide: 

1. A general culture, intelligence, and skill for those pupils whose 
school attendance will end with the elementary or secondary grades; and 

A progressive development designed to prepare directly for efficient 
work in the related technical and scientific courses of the higher institu- 
tions of learning. 

The courses shall be modified to meet, in the largest measure, the needs 
of each class of pupils. 

Nothing in this section shall be understood as forbidding any school 
from using other materials than those herein specified, nor as preventing 
a different assignment of work by grades; provided, that all courses shall 
have the approval of the state board of education. 


History: En. Secs. 1 and 2, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; 
re-en. Sec. 1257, R. C. M. 1921. 


1258. Qualification of teachers. Teachers of such schools shall have 
had special preparation for such instruction and shall be holders of special 
manual training teachers’ certificates, which the superintendent of public 
instruction is hereby empowered to grant, when satisfied that the applicant 
has received a sufficient general education and the professional and tech- 
nical preparation necessary for such manual and industrial training. 


History: En. Sec. 2, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; re-en. Sec. 
1258) B.C. 1024. ‘ 


1259. Special courses in districts with population of over ten thousand. 
In all school districts having a population of over ten thousand, there shall 
be, and in school districts of less population there may be, maintained 
schools of special courses in connection with manual training, or city or 
county high schools, designed to furnish a direct vocational training, includ- 
ing training in agricultural pursuits and mining for which there shall be a 
local demand. Classes shall be formed when not less than twenty applicants 
desire instruction in any vocation. Pupils who have reached the age of 
twelve years, and who have completed not less than the general school work 
assigned to the first five grades, may be admitted to these courses upon such 
terms as the board of trustees of the district may prescribe; pupils above the 
age of fourteen, together with adults, may be admitted to evening classes 
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providing similar instruction, upon such terms of admittance as the trustees 
may prescribe; provided, that there shall in no case be any charge for 
tuition. Teachers of such classes shall be holders of special certificates 
issued by the superintendent of public instruction, specifying the subject or 
subjects which the holder is entitled to teach. Applicants for such certifi- 
eates must present satisfactory evidence not only of general educational 
qualifications, but of special training and practical experience in the voca- 
tions which they are to teach. 


History: En. Sec. 3, Ch. 131, L. 1911; re-en. Sec. 1700,-Ch. 76, L. 1913; re-en. Sec. 
1259, R. C. M. 1921. 


1260. Support from general school fund—buildings and equipment. 
The trustees of any district are hereby empowered to use moneys from the 
general school fund of the district for the maintenance of manual and in- 
dustrial schools and courses the same as for other school purposes; pro- 
vided, that the state treasurer shall pay annually from any funds in his 
possession not otherwise appropriated ten dollars to each district for each 
person attending such manual and industrial courses for a period of six 
months or more yearly; provided, further, that the state treasury shall like- 
wise pay annually to any county high school which maintains a manual 
training department, from any funds in the state treasury, not otherwise 
appropriated, the sum of ten dollars for each child or student attending the 
manual training department in such county high school for a period of six 
months or longer yearly. Buildings and furnishing and equipment for 
manual and industrial training shall be provided in the same manner as 
now prescribed for the erection and furnishing of buildings for other school 
purposes. 


History: En. Sec. 4, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; re-en. Sec. 
1260, R. C. M. 1921. 


1261. Penalty for schools not complying with this act. To secure an 
efficient administration of this act, the state board of education shall deter- 
mine whether such manual and industrial schools and courses meet the pro- 
visions of this law. Such schools as do not meet the provisions of this act 


shall not be entitled to state aid until all defects are remedied. 
History: En. Sec. 5, Ch. 131, L. 1911; re-en. Sec. 1700, Ch. 76, L. 1913; re-en. Sec. 
1261, R. C. M. 1921. 


1262. Repealed—Chapter 148, laws of 1931. 


CHAPTER 117 


HIGH SCHOOL CODE—COUNTY HIGH SCHOOLS—JUNIOR HIGH SCHOOLS— 
DISTRICT HIGH SCHOOLS—JOINT SCHOOL SYSTEMS 


Section 1262.1. High school defined. 
1262.2. Junior high school defined. 
1262.3. Board of trustees of county high schools. 
1262.4. Appointment and term of county high school trustees. 


1262.5. Vacancies. 

1262.6. Meetings of county high school boards of trustees—quorum—con- 
tracts. 

1262.7. Officers of boards of trustees of county high schools. 

1262.8. Compensation of members of board of trustees of county high 
schools. : 

1262.9. Compensation of secretaries of boards of trustees of county high 
schools. 


801 


1262.10. 
1262.11. 
1262.12. 
1262.13. 
1262.14. 
1262.15. 
1262.16. 
1262.17. 
1262.18. 


1262.19. 
1262.20. 
1262.21. 
1262.22. 
1262.23. 
1262.24. 


1262.25. 
1262.26. 


1262.27. 


1262.28. 
1262.29. 


1262.30. 
1262.31. 
1262.32. 


1262.33. 
1262.34. 
1262.35. 
1262.36. 
1262.37. 


1262.38 


1262.39. 
1262.40. 
1262.41. 
1262.42. 
1262.43. 
1262.44. 


1262.45. 
1262.46. 


1262.47. 
1262.48. 
1262.49. 
1262.50. 
1262.51. 
1262.52. 


1262.53. 
1262.54. 
1262.55. 
1262.56. 
1262.57. 
1262.58. 
1262.59. 
1262.60. 
1262.61. 
1262.62. 


1262.63. 
1262.64. 
1262.65. 
1262.66. 
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Principal, authority of. 

Pupils, suspension and expulsion of. 

Bond issues, submission to electors of question. 

Duty of board of county commissioners. 

Bond limit—term—rate of interest. | 

County bond issue for county and district high schools. 

Payment of bonds. 

Levies for maintenanee—when prohibited. 

Rent of quarters and transportation of high school pupils—tax levy 
therefore authorized. 

Authority to abolish high schools. 

Petition to be filed. 

Commissioners to submit question. 

Publication of notice. 

Further notice required—manner of holding election—ballots. 

Action by board of county commissioners when election favors 
abolishing high school. 

When election favors retaining high school. 

Disposition of unexpected funds of OEMs high school after abolish- 
ment. 

Disposition of property of county high school when abolished— 
inventory—appraisal—compensation of appraisers. 

Return of inventory and appraisement. 

Board of county commissioners to sell—manner of sale—-execution 
of deeds, ete. 
Sales at less than appraised value. 

Proceeds of sale—disposition. 

Disposition of taxes levied for county high school but unpaid before 
abolishment. 

Liquidation of indebtedness of county high school upon abolishment. 

School bonds validated. 

Validation of the establishment and location of epnnEy high schools. 

Validation of prior acts. 

School districts may establish high schools: 

Approval of superintendent of public instruction—how. secured. 

District superintendent of schools. 

Qualifications. 

Duties. 

Certain employment prohibited. 

Selection of reference and library books. 

Transportation of high school pupils—moneys-—compliance with 
board’s schedule. 

Junior high schools—authority to establish in district having no 
aceredited high school. 

Petition—resolution of board—approval of superintendent of public 
instruction. 

Submission of question. 

Application and submission of question when bonds are to be issued. 

Election. 

Duty of board. if establishment of junior high school be approved. 

Issuance of bonds. 

Junior high schools—how established where district high school is 
already established. 

Establishment in districts where county high school is located. 

Tuition to be paid by county high school board. 

Discontinuance. 

Attendance from without district. 

Junior high school courses. 

Joint school board—when formed. 

Membership—-organization—-officers. 

Powers. 

Voting powers of members of joint boards. 

District superintendent and county high school principal — ap- 
pointment. 

Qualifications—term—salary. 

Joint teachers—employment. 

Joint salaries-—how paid. 

Existing contracts exempted. 
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1262.67. Controversies relative to, division of joint expense—how decided. 

1262.68. General school laws, when applicable to joint boards. 

1262.69. High school supervisors. 

1262.70. State board of education—duties. 

1262.71. Courses of study. 

1262.72. Text books. 

1262.73. Architecture. 

1262.74. Secret societies—prohibited. 

1262.75. Duties and authority of board of trustees. 

1262.76. Authority of boards of trustees to penalize. 

1262.77. Solicitation by others than pupils. 

1262.78. Violations hereof—penalty. 

1262.79. High school attendance—what pupils entitled to attend. 

1262.80. What attendance counted. 

1262.81. Attendance outside of county of pupil’s residence. 

1262.82. Duty of board of county commissioners. 

1262.83. General powers and duties of boards of trustees. 

1262.84. Fees. 

1262.85. Consolidation. 

1262.86. Establishment of part time high schools and high school classes. 

1262.87. Part-time high schools—purpose. 

1262.88. Reimbursement for salaries of teachers of part-time high schools 
and high school classes. 

1262.89. Night schools—establishment. 

1262.90. Attendance. 

1262.91. Maintenance. 

1262.92. Administration. 

1262.93. Acceptance of acts of congress for promotion of vocational edu- 
cation. 

1262.94. Rules and regulations to be adopted by. the state board of education. 

1262.95. Advisory committee — composition — qualifications of members — 
meetings—powers and duties. 

1262.96. Cooperation of the state board of education with local boards of 
-school trustees in vocational education. 

1262.97. Duties of superintendent of public instruction. 

1262.98. Apportionment of funds for vocational education. 

1262.99. State treasurer as custodian of moneys. 

1262.100. General school law—when applicable. 


1262.1. High school defined. A high school is a public school as de- 
fined in the general school laws and is an integral unit of the public school 
system which comprises some one or more of the grades of school work in- 
termediate between the elementary schools and the institutions of higher 
education of the state of Montana, and which has its own administrative 
head and corps of teachers under the direct supervision either of a district 
superintendent and the board of trustees of a school district, or of a county 
high school principal and board of trustees of such county high school, as 
the case may be. 


History: En. Sec. 1, Ch. 148, L. 1931. . Trustees et al, 91 M 300, 303 et seq., 7 
P 2d 543; Missoula Co. F. H. School v. 


References : 
Young v. Board of Trustees et al., 90 M ee eae ade, gecroeP kk “4 5800; 


576, 580, 4 P 2d 725; State v. Board of 


1262.2. Junior high school defined. A junior high school is a public 
school as defined in the general school laws and is an integral unit of the 
publie school system which comprises what is ordinarily designated as the 
work of the seventh, eighth and ninth grades of the school system and 
which has its own administrative head and corps of teachers under the 
direct supervision of the district superintendent and board of trustees of 
the school district. 

History: En. Sec. 2, Ch. 148, L. 1931. 
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1262.3. Board of trustees of county high schools. Every county high 
school shall be under the general supervision and control of a board of 
trustees consisting of seven members, one of whom shall be the county 
superintendent of schools of the county wherein such county high school 
is located, and six of whom shall be appointed by the board of county com- 
missioners of the said county. 

History: En. Sec. 3, Ch. 148, L. 1931. 


1262.4. Appointment and term of county high school trustees. The 
county superintendent of schools shall be a member of the board of county 
high school trustees of her county throughout her term of office as county 
superintendent. Save as hereinafter provided the terms of office of the 
trustees of any county high school, appointed by the board of county com- 
missioners, Shall begin on the first Monday in January following their 
appointment and shall be for two years thereafter. The board of county 
commissioners annually at their December meeting shall make the appoint- 
ments for the terms commencing with the first Monday in January next 
ensuing, provided that if more than three such terms are to commence at 
the same time three only of the appointments made shall be for the term 
of two years, and shall be by the board of county commissioners specifically 
so designated upon their minutes, the remaining appointments to be for the 
term of one year and to be designated as such in like fashion by the board 
upon its minutes. In all cases, however, the members of the board of 
county high school trustees shall serve and hold office until their successors 
are appointed and qualified. Not more than three members of any board 
of county high school trustees, appointed by the board of county com- 
missioners, shall at the time of their appointment or during their terms. of 
office reside outside of the school district in which the county high school 
is located; and not more than two trustees residing outside of such school 
district shall be appointed to the county high school board of trustees in 
the same year. 

History: En. Sec. 4, Ch. 148, L. 1931. 


1262.5. Vacancies. Whenever a vacancy occurs in any board of county 
high school trustees, from any cause whatever, the secretary of the board 
shall immediately certify such vacaney to the board of county commission- 
ers of the county, which shall forthwith fill such vacaney by an appoint- 
ment for the remainder of the term in which the vacancy exists and until 
a successor shall be appointed and qualified. 

History: En. Sec. 5. Ch. 148, L. 1931. 


1262.6. Meetings of county high school boards of trustees—quorum— 
contracts. The board of trustees of every county high school shall hold | 
four regular meetings annually on a day fixed by the board in the months 
of April, July, October, and January, and such special meetings not ex- 
ceeding two (2) in any one (1) calendar month, as may be necessary. All 
meetings shall be held at the place where the county high school is located. 
The provisions of the general school law of Montana as to call and notice 
of special meetings of the boards of trustees of school districts shall govern 
the special meetings of all boards of trustees of county high schools. At. 
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any general or special meeting a majority of all the members of the board 
shall constitute a quorum for the transaction of any business except the 
letting and execution of contracts. No contract shall be let or executed 
by any board of trustees of any county high school save by a majority 
vote of all the members of the board at a regular meeting, or at a special 
meeting, duly called, noticed and convened. 

History: En. Sec. 6, Ch. 148, L. 1931. 


1262.7. Officers of boards of trustees of county high schools. At the 
regular meeting in January of the board of trustees of every county high 
school there shall be chosen annually from among the members of the board 
a president, vice president and secretary who shall hold office until the 
next regular meeting in January of the year ensuing and until their suc- 
cessors have been chosen and qualified. Every such board of trustees shall 
have authority to make all necessary rules for its government and the 
orderly conduct of its business, not, however, in anywise inconsistent with 
the law. The treasurer of the county wherein a county high school is 
located shall be the treasurer of the board of trustees of such county high 
school and the custodian of all funds of the said board and of all moneys 
belonging to such county high school or available for county high school 
purposes. 7 

History: En. Sec. 7, Ch. 148, L. 1931. 


1262.8. Compensation of members of boards of trustees of county high 
schools. A member of the board of trustees of a county high school is 
entitled to all mileage in attending the meetings of the board at a rate of 
not to exceed seven cents (7c) per mile for every mile necessarily traveled 
from his place of residence to the place where the high school is located, and 
return, such mileage to be allowed by the board and paid by its warrant 
drawn against any moneys in the hands of the county treasurer, belonging 
to the county high school and not otherwise appropriated. The members 
of the board shall receive no compensation for their services as trustees. 
History: En. Sec. 8, Ch. 148, L. 1931; amd. Sec. 4, Ch. 16, L. 1933. 


1262.9. Compensation of secretaries of boards of trustees of county high 
schools. Every board of trustees of a county high school may allow and 
pay the secretary of the board such reasonable compensation for his services 
as secretary of the board may fix, payment to be made at stated intervals 
in the discretion of the board from any funds in the hands of the county 
treasurer belonging to the county high school and not otherwise appro- 
priated, but only upon the warrant of the board drawn as in other cases. 
The fact that the secretary is also a trustee and a member of the board 
shall not bar him from receiving the compensation herein provided for. 

History: En. Sec. 9, Ch. 148, L. 1931. 


1262.10. Principal, authority of. The principal of any county high 
school, with the consent and approval of the board of trustees, may make 
such rules and regulations as he may deem proper and suitable concerning 
the courses of study, the conduct and government of the pupils attending 
the county high school, and the general administration of such schools; pro- 
viding nothing herein shall be construed as permitting the adoption of rules 
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and regulations which shall be in conflict with the rules and regulations 
promulgated by the state board of education. 
History: En. Sec. 10, Ch. 148, L. 1931. 


1262.11. Pupils, suspension and expulsion of. Any pupil wilfully refus- 
ing to obey any such rule or regulation, or persistently failing to conform 
thereto, may be suspended by the principal forthwith, and, after reason- 
able notice and an opportunity to appear and be heard, expelled by the 
board of trustees from the county high school. 

History: En. Sec. 11, Ch. 148, L. 1931. 


1262.12. Bond issues, submission to electors of question. If in any 
county maintaining a county high school in which no district high school 
is maintained not less than twenty per centum (20%) of the registered 
voters who on the last completed assessment roll of the county were 
assessed in their own names on real or personal property in the county shall 
present to the board of trustees of the county high school a petition asking 
that there be submitted the question whether bonds of the county shall be 
issued for the purchase or erection of a high school building or buildings 
and/or for the repairing, remodeling, or enlarging thereof, and/or for 
the purchase of equipment thereof, and/or for the purchase, erection and/or 
equipment of a high school dormitory or dormitories, or gymnasium, and/or 
for the purchase of a suitable site or sites for such buildings, or any of 
them, and/or to retire or refund any outstanding bonds issued for any of 
the purposes foregoing, and if such petition shall specify therein the amount 
of the bonds to be issued, and if the board of trustees of the county high 
school shall upon the presentation to it of the said petition, approve the 
same, and the issuance of bonds of the county to the amount therein men- 
tioned and for the purpose or purposes therein specified, the secretary of 
the said board shall forthwith in the name of the board of trustees request 
the board of county commissioners of the county to submit without delay 
to the registered voters of such county the question whether bonds of the 
county shall be issued and sold to the amount and for the purpose or pur- 
poses in the petition set forth. 

History: En. Sec. 12, Ch. 148, L. 1931. 


1262.13. Duty of board of county commissioners. Immediately upon 
the receipt of any such request it shall be the duty of the board of county 
commissioners to submit such question to the registered and qualified elec- 
tors of the county in the manner otherwise provided by law for the sub- 
mission of the question of the issuance of other county bonds. If a majority 
of the registered and qualified electors of the county, voting upon the ques- 
tion so submitted, shall approve such issue, then the board of county com- 
missioners shall forthwith issue and market the bonds authorized as in the 
ease of other county bonds. 

History: En. Sec. 13, Ch. 148, L. 1931. 


1262.14. Bond limit—term—rate of interest—form. In any county of 
the first, second, third or fourth class the amount of all bonds requested 
or authorized under the provisions of this chapter shall not exceed, in any 
one county, in the aggregate as outstanding obligations of the county the 
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sum of four hundred thousand dollars ($400,000.00), and in all other coun- 
ties, in any one county, the sum of three hundred thousand dollars ($300,- 
000.00). Such bonds shall mature in twenty (20) years, or less, and shall 
bear interest and the general form of the bonds shall be fixed by the board 
of county commissioners. 

History: En. Sec. 14, Ch. 148, L. 1931. 


1262.15. County bond issue for county and district high schools. In 
any county where a county high school and also one or more accredited 
district high schools are maintained bonds of the county may likewise be 
issued in accordance with the provisions of this chapter and for any of the 
purposes aforesaid, the proceeds of such issue to be divided among the 
eounty high school and accredited district high school, or schools of the 
county. The question submitted to the electors of the county shall defi- 
nitely state the amount which is to be allotted to the county high school 
and the amount which is to be apportioned to or among the accredited 
district high school, or schools; and in all such cases the amount allotted 
to the county high school and the amount to be apportioned among the 
accredited district high school or schools shall be computed upon the basis of 
the average daily attendance in the county high school, and in all the accred- 
ited district high schools of the county during the year preceding the sub- 
mission of the question of the bond issue. 

History: En. Sec. 15, Ch. 148, L. 1931. 


1262.16. Payment of bonds. All bonds authorized and issued in-~ac- 
cordance with this chapter shall be paid, both principal and interest, in the 
manner provided by law for the payment of other bonds of counties of the 
state. ' 

History: En. Sec. 16, Ch. 148, L. 1931. 


1262.17. Levies for maintenance—when prohibited. In all cases where 
bonds of the county are issued for county high school purposes the board 
of trustees of the county high school shall not include in any budget of its 
requirements for the maintenance of the county high school any item of 
- expense or disbursement for the purposes, or any of them, for which such 
county bonds are issued. | 

History: En. Sec. 17, Ch. 148, L. 1931. 


1262.18. Rent of quarters and transportation of high school pupils— 
tax levy therefore authorized. Whenever the board of trustees of any 
eounty high school shall deem it for the best interests of the county high 
school and of any high school pupil residing within the county who is 
eligible for admission to the county high school, and who is actually en- 
rolled thereat it may by resolution pay out of the funds of the high school 
a part or all of the expense of the transportation of such pupil to, and a 
part or all of the rent of his quarters at the accredited high school which 
is nearest or most accessible to the pupil’s residenee; and the moneys need- 
ed to defray the expense of such rent of quarters, or of such transportation 
may be included in the amount to be raised by the special county tax for 
the maintenance of high schools or a special tax therefor may be levied upon 
the taxable property in the county. But all moneys expended in accordance 
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with this section for rent of quarters, or transportation shall be paid out 
only according to the schedule therefor promulgated by the state board of 
education, and not otherwise; provided, that no transportation shall be 
paid for students residing within the incorporated limits of a city, or for 
students residing within five miles from the high school building, unless a 
bus route has been established when trustees may transport such students 
who reside on such route within these limits. 
History: En. Sec. 18, Ch. 148, L. 1931. 


1262.19. Authority to abolish. Any county in which a county high 
school has been established may abolish such county high school and dis- 
pose of all property belonging thereto in the manner provided in this 
chapter. 

History: En. Sec. 19, Ch. 148, L. 1931. 


1262.20. Petition to be filed. Between the first day of July and the 
first day of September in any year in which a general election is held in 
the state of Montana twenty per centum (20%) or more, of the qualified, 
electors of any county maintaining a county high school who are also 
assessed in their own names on the assessment books of the county for that 
year upon real or personal property may file their written petition with 
the county clerk of the county praying that the county high school be 
abolished. 

History: En. Sec. 20, Ch. 148, L. 1931. 


1262.21. Commissioners to submit question. At the first regular month- 
ly meeting of the board of county commissioners of the county immediately 
following such filing the petition shall be called to the attention of the 
board by the county clerk; and the board shall immediately direct the sub- 
mission to the registered voters of the county at the ensuing general elec- 
tion for that year of the question whether the county high school of the 
county shall be abolished. 

History: En. Sec. 21, Ch. 148, L. 1931. 


1262.22.—- Publication of notice. The county clerk of the county shall 
publish a notice of the filing and purpose of the said petition and that 
the question of abolishing the county high school in the county will be sub- 
mitted at the ensuing general election, at least once a week for four suc- 
cessive weeks in some newspaper of general circulation published in the 
county, and, if there be none, in such newspaper as the board of county 
commissioners may designate, the first publication of such notice to be 
made between September 1 and September 15 of the said year. 

History: En. Sec. 22, Ch. 148, L. 1931. 


1262.23. Further notice required—manner of holding election—ballots. 
Further notice of the submission of the question shall be given, and such 
question shall be submitted to the registered voters of the county at the 
ensuing general election in November, and the votes cast thereon canvassed 
and returns thereof made in the manner provided by law for the election 
of county officers at that election, subject, however, to the following special 
requirements : 
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The vetes for or against the abolishment of the county high school shall 
be cast by ballot which shall be in substantially the following form: 


| Eq For the abolishment of the county high school. 


Hin Against the abolishment of the county high school. 


An elector may vote for abolishing the county high school by placing 
an ‘‘X’’ in the square immediately before the words ‘‘For the abolishment 
of the county high school’’; and a ballot so marked and cast shall be counted 
in favor of abolishing the county high school. An elector may vote against 
the abolishment of the county high school by placing an ‘‘X’’ in the square 
immediately preceding the words ‘‘ Against the abolishment of the county 
high school’’; and a ballot so marked and cast shall be counted against 
abolishing the county high school. 

History: En. Sec. 23, Ch. 148, L. 1931. 

1262.24. Action by board of county commissioners when election favors 
abolishing high school. If a majority of all the votes cast at such general 
election upon the question of the abolishment of the county high school 
shall be in favor of abolishing the same the board of county commissioners 
of the county at its first regular meeting in December following shall make 
and enter at large upon its minutes an abstract of the votes so cast and a 
resolution that in accordance therewith on and after July Ist of the year 
immediately following the county high school of the county shall be, and is 
thereby abolished. 

History: En. Sec. 24, Ch. 148, L. 1931. 

1262.25. When election favors retaining high school. But if a majority 
of all the votes cast at such election shall be against the abolishment of the 
county high school a similar abstract of the votes shall in like manner be 
~ entered by the board of county commissioners at large upon their minutes 
at its December meeting aforesaid; and no further submission of the ques- 
tion of abolishing the county high school shall be had in that county for at 
least four years thereafter, provided that if an election against the abolish- 
ment of the county high school has been had within any county within two 
years prior to the enactment of this statute, that the question shall not 
again be re-submitted for at least four years after the date that this act 
becomes effective. 

History: En. Sec. 25, Ch. 148, L. 1931. 

1262.26. Disposition of unexpended funds of county high school after 
abolishment. When any county high school is abolished pursuant to law all 
unexpended moneys belonging to such high school shall be applied and paid 
as follows: 

1. To the payment of outstanding warrants issued by the board of 
trustees of the county high school. 

2. To the payment of the interest and principal of outstanding bonds. 
issued for county high school purposes. 

3. To the credit of the funds of the school districts of the county which 
maintain and conduct accredited high school classes, the apportionment: 
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among such districts to be made according to the average daily attendance 
as determined by the county supermtendent of schools at such accredited 
high school classes for the school year immediately next preceding the 
effective date of the abolishment of the county high school. But if the 
school district in which the county high school was located shall establish 
an approved high school, or approved high school classes, for the school 
year immediately following upon the effective date of the abolishment of 
the county high school such school district shall share in the distribution 
of any unexpended balance of the funds of the county high school upon 
the basis of the average daily attendance at the county high school in 
approved high school classes during the last school year of its existence. 


History: En. Sec. 26, Ch. 148, L. 1931. y. 


1262.27. Disposition of property of county high school when abolished— 
inventory—appraisal—compensation of appraisers. When any county high 
school is abolished all its real and personal property, other than its moneys, 
shall be disposed of in the following manner: The district court of the 
county in which such high school was located on appleation of the board 
of county commissioners shall appoint three competent persons, residents of 
the county, to inventory and appraise all such real and personal property 
of the said county high school. In making such appraisement the appraisers 
shall take into account ordinary depreciation, and thé adaptability or lack 
of adaptability of the buildings, grounds, and other real estate, and of the 
various articles of personal property to any special use for which such prop- 
erty may be sold. The appraisers shall be allowed their necessary expenses, 
including mileage at the rate of ten (10) cents per mile from their respective | 
residences to the place where the property of the county high school is found, 
and return, expenses and mileage to be paid out of any moneys belonging 
to the county high school, or, if none, out of the general fund of the county, 
upon the order of the district court. 


History: En. Sec. 27, Ch. 148, L. 1931. 


1262.28. Return of inventory and appraisement. The appraisers shall 
make and return their inventory and appraisement to the board of county 
commissioners of the county, and file the same with the county clerk, within 
thirty (30) days of the date of their appointment, accompanied by their 
several oaths that they have inventoried the property belonging to the said 
county high school honestly and have appraised the same fairly and im- 
partially. Upon the filing of such inventory and appraisement the court 
shall fix a day for the hearing thereof of not less than ten (10) nor. more 
than fifteen (15) days, and upon such hearing any person interested therein 
may appear and object thereto or show cause why the same should not be 
approved, and upon the hearing thereof the court shall make an order either 
approving or refusing to adopt the said appraisement. If the report of the 
appraisers shall not be approved, the court may appoint a new board of 
appraisers who shall make a re-appraisement of the property. The apprais- 
ers Shall not be paid on account of their expenses and mileage until the 
order of the court above provided for shall have been made. : 

History: En. Sec. 28, Ch. 148, L. 1931. 
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1262.29. Board of county commissioners to sell—manner of sale—exe- 
cution of deeds. Upon the adoption or approval of the appraisement the 
board of county commissioners of the county shall proceed to sell all of 
such property after notice and in the manner provided by law for the sale 
by the board of other county property ; and upon any such sale of all or any 
portion of such property pursuant to law and the payment to the county 
treasurer of the purchase price the said board shall be fully authorized and 
empowered to make and execute in the name of the county all necessary and 
appropriate deeds, bills of sale and other instruments for the conveyance 
of title to the purchaser or purchasers. . 

History: En. Sec. 29, Ch. 148, L. 1931. 


1262.30. Sales at less than appraised value. No sale of any parcel or 
item of such property shall be made for less than the appraised value. Pref- 
erence shall be given to the board of trustees of any school district or of 
any county high school in the sale by the board of county commissioners of 
any such property, all or any part of which may at any time be sold and 
the necessary instruments of conveyance executed to any such board at 
private sale at a purchase price equivalent to the highest bid offered for 
said property, provided such bid shall not be for less than the appraised 
value thereof. If the sale of the said property shall not for any reason be 
concluded as provided herein, the court at any time within one (1) year 
from the making of the order adopting the appraisement upon the petition 
of either the board of trustees of the school district or the county high 
school may order the said property to be re-appraised and appoint a board 
of appraisers therefor. 

History: En. Sec. 30, Ch. 148, L. 1931. 


1262.31. Proceeds of sale—disposition. All moneys received by the 
board of county commissioners from the sale of the property of the county 
_ high school shall be paid over to the county treasurer of the county and by 
him deposited to the credit of the county high school fund and thereafter 
disbursed in the manner otherwise provided for the disbursement of the 
unexpended moneys of a county high school which has been abolished. 

History: En. Sec. 31, Ch. 148, L. 1931. 


1262.32. Disposition of taxes levied for county high school but unpaid 
before abolishment. All taxes levied for the support of any county high 
school which is thereafter abolished before such taxes are collected shall, 
when collected, be paid over into the fund created by the special high 
school tax levied in the county, and apportioned and disbursed as a part 
of such fund, and, if there be no such fund, then into the general school 
fund of the county. 

History: En. Sec. 32, Ch. 148, L. 1931. 


1262.33. Liquidation of indebtedness of county high school upon abol- 
ishment. If the funds of any county high school which has been abolished, 
and the proceeds of the sale of all its property according to law, are not. 
sufficient to pay all the outstanding warrants, bonds and other legal obliga-. 
tions of the said high school, it shall be the duty of the county commission-. 
ers and of the board of trustees of the said high school annually to ascertaim 
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the amount of such warrants, bonds and other outstanding indebtedness 
and to make such annual tax levies according to law as may be necessary 
to pay and retire such warrants, bonds and/or other outstanding obliga- 
tions, all in the same manner and by the same means as though the said 
eounty high school had not been abolished; and for such purpose and until 
such indebtedness be fully paid and discharged the board of trustees of 
the said county high school shall be continued in existence and shall fune- 
tion, and together with the board of commissioners of the county shall 
exercise and have the same powers for retiring and paying such indebted- 
ness as though the said county high school were still functioning and in 
existence. 
History: En. Sec. 33, Ch. 148, L. 1931. 


1262.34. School bonds. validated. All bonds which have been hereto- 
fore issued by the board of trustees of any county high school, or the issu- 
ance of which any such board has assumed to authorize, are hereby ratified 
and confirmed and declared to be valid and subsisting legal obligations of 
full foree and effect, provided that the question of the issuance of such 
bonds was first submitted to the voters of the county and a majority of all 
the votes cast by such voters was in favor of such bond issue as declared 
by the minutes of the said board of trustees, or as otherwise made to appear 
with certainty. 

History: Hn. Sec. 34, Ch. 148, L. 1931. 


1262.35. Validation of the establishment and location of county high 
schools. All acts and things of any nature whatsoever heretofore done, 
and all proceedings heretofore had, by any board of county commissioners 
of any county in the state relative to the submission to the electors of the 
county of the question of establishing and locating a county high school, 
and to the establishment and location of any such high school, where such 
question was in fact submitted to the voters of the county and a majority 
of all votes cast by the voters was in favor of the establishment and loeca- 
tion of a county high school as declared by the minutes of the board of 
county commissioners, or as otherwise made to appear with certainty, are 
hereby ratified and confirmed and declared to be valid and of full force and 
effect. 

History: En. Sec. 35, Ch. 148, L. 1931. 


1262.36. Validation of prior acts. All acts and things of any kind what- 
soever done, or proceedings had, by any board of trustees of any county 
high school, or by any board of county commissioners of any county, prior 
hereto and under the provisions of the acts of March 3, 1899, for the estab- 
lishment of county free high schools, or under the further acts of March 
14, 1901, amending certain sections of the act aforesaid of March 3, 1899, 
or under any other act of the legislative assembly relating to the establish- 
ment of county free high schools or for their maintenance, support or ad- 
ministration are hereby ratified and confirmed and declared to be valid and 
of full force and effect. 

History: En. Sec. 36, Ch. 148, L. 1931. 


1262.37. School districts may establish high schools. Whenever the in- 
terests of any school district require it, the board of trustees of the district 
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with the approval of the superintendent of public instruction may establish 
a high school and make the necessary ‘provisions for its quarters, equipment 
and teaching force in the manner provided in the following section. 

History: En. Sec. 37, Ch. 148, L. 1931. 

References 

Box et al. v. Duncan et al., 98 M 216, 38 P 2d 986. 

1262.38. Approval of superintendent of public instruction—how secured. 
When the board of trustees of any school district desires to establish a high 
school, it shall petition the superintendent of public instruction, prior to 
June first of the current year for the permission to do so, setting forth in 
writing the facts regarding the enrollment in the elementary grades, the 
distance to other high schools, the road conditions, the taxable valuation 
of the district, the building facilities and such other information as the 
state superintendent may require. An investigation shall be made there- 
after by a designated representative of the superintendent of public in- 
struction and his report on the petition filed with it before the petition is 
acted upon. The superintendent of public instruction must have passed 
favorably on any such petition before the high school proposed may be 
established by the district. ; 

When the establishment of a high school has been approved in accord- 
ance with the provisions of this section, the county superintendent of schools 
shall immediately investigate to find the number of students who will 
probably attend such newly established high school. This number of stu- 
dents shall be used as a basis for making out the budget for the first year 
of operation. He shall then assist the board of trustees of the school dis- 
trict establishing such high school, in preparing and submitting a budget 
for the maintenance of such high school. Said budget shall, otherwise than 
specified above, be prepared, submitted, approved and distributed in the 
same manner as other high school budgets are prepared, submitted, approved 
~ and distributed. 

History: En. Sec. 38, Ch. 148, L. 1931; amd. Sec. 1, Ch. 9, L. 1933. 


1262.39. District superintendent of schools. The board of trustees of 
any school district may appoint a superintendent of schools his contract 
shall thereafter be deemed renewed for a further term of one (1) year, 
and successively thereafter for like terms of one (1) year each, unless the 
board of trustees shall by a majority vote of its members give written notice 
to such superintendent on or before the 1st day of February of the last year 
of his current term that his services will not be required after the expiration 
of his existing contract. 

History: E1i. Sec. 39, Ch. 148, L. 1931. 


1262.40. Qualifications. No person shall be eligible for appointment 
as district superintendent of schools of any school district unless at the 
beginning of the term of his contract he be the holder of such teacher’s 
certificate as the state board of education shall require; and any such 
district superintendent of schools who at any time during the term of his 
eontract shall from any cause cease to be the holder of such teacher’s cer- 
tifieate as the said state board of education may require shall thereupon be 
forthwith discharged by the board of trustees of the district, regardless of 
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the unexpired term of his contract, and in no event shall receive compensa- 
tion from the school district for any services rendered subsequent to the 
date of his ceasing to hold the required certificate. 

History: En. Sec. 40, Ch. 148, L. 1931. 


1262.41. Duties. The district superintendent shall have general super- 
vision of all the schools of his district, including all high schools, both 
junior and senior, and all high school courses offered in any district school, 
but under the direction and control of the board of trustees. He shall be 
the executive officer of the board of trustees and shall perform such addi- 
tional duties in connection with the school system of the district as the 
board of trustees may prescribe. 

History: Hn. Sec. 41, Ch. 148, L. 1931. 


1262.42. Certain employment prohibited. No district superintendent of 
schools shall engage in any work or activity which the board of trustees 
may deem in conflict with his duties and employment as such superintendent. 

History: En. Sec. 42, Ch. 148, L. 1931. 


1262.43. Selection of reference and library books. All reference and 
library books of the high school shall be selected by the district superin- 
tendent of schools with the approval of the board of trustees; but in dis- 
tricts where a district superintendent is not employed the principal of 
schools shall select such reference and library books likewise with the 
approval of the board. 

History: En. Sec. 43, Ch. 148, L. 1931. 


1262.44. Transportation of high school pupils—moneys—compliance 
with board’s schedule. Whenever the board of trustees of any school dis- 
trict shall deem it for the best interest of the district and of any eligible 
high school pupil, residing within the district or whenever the board of 
trustees of any school district maintaining an accredited high school shall 
deem it for the best interest of the district and of any eligible high school 
pupil residing within the county, who is actually enrolled in the high school 
maintained by the district, 1t may by resolution pay out of the funds of 
the district a part or all of the expenses of the transportation of such pupil 
to, or a part or all of the rent of his quarters at, the accredited high school 
located in said district and which is nearest or most accessible to the pupil’s 
residence. If said district which maintains the accredited high school 
nearest or most accessible to the pupil’s residence does not furnish transpor- 
tation or rent of quarters, then any other school within the county which 
maintains an accredited high school may furnish such transportation or rent 
of quarters. The moneys needed to defray the expenses of such rent of 
quarters, or of such transportation may be included in the amount to be 
raised by the special county tax for the maintenance of high schools. Upon 
recommendation of the county superintendent, the county commissioners 
may include in any high school budget an amount sufficient to pay for 
the transportation of or rent of quarters for students eligible for high 
school and located in isolated communities where no means for high school 
attendance have been provided. But all moneys expended in accordance 
with this section for rent of quarters or transportation shall be paid out 
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only according to the schedule therefor promulgated by the state board 
of education, and not otherwise; provided, that no transportation shall be 
paid for students residing within the incorporated limits of a city, or for 
students residing within five (5) miles from the high school building, 
unless a bus route has been established when trustees may transport such 
students who reside on such route within these lmits. Provided further 
that contracts for transportation entered into between July 1, 1931, and 
the date of approval of this act, by any district, are hereby validated and 
the trustees are authorized to issue warrants in payment of same. 
History: En. Sec. 44, Ch. 148, L. 1931; amd. Sec. 1, Ch. 156, L. 1933. 


1262.45. Junior high schools—authority to establish in district having 
no accredited high school. The board of trustees of any school district 
where no accredited high school is already established and maintained may 
establish one or more junior high schools in the district at any time in 
accordance with the sections immediately following and provide therefor 
quarters, buildings, building sites, equipment and a teaching force. 

History: En. Sec. 45, Ch. 148, L. 1931. 


1262.46. Petition—resolution of board—approval of superintendent of 
public instruction. Whenever the board of trustees of any school district 
which has no aceredited high school, already established, shall receive a 
petition in writing from twenty per centum (20%), or more, of the regis- 
tered voters of the district requesting that a junior high school or junior 
high schools be established, or shall itself resolve by resolution spread upon 
the minutes of the board that the establishment of a junior high school or 
junior high schools is in the best interests of the district, an application shall 
forthwith be made by the said board of trustees to the superintendent of 
public instruction, setting forth therein such facts and information as it 
may require and requesting its approval of the establishment of the junior 
high school or junior high schools in question. 

History: En. Sec. 46, Ch. 148, L. 1931. 


1262.47. Submission of question. If the establishment of a junior high 
school or junior high schools is approved by the superintendent of public 
instruction, the board of trustees of the school district shall immediately 
submit to the registered voters of the district the question whether a 
junior high school, or if the establishment of more than one such junior high 
school be contemplated, whether junior high schools shall be established 
in such district. 

History: En. Sec. 47, Ch. 148, L. 1931. 


1262.48. Application and submission of question when bonds are to be 
issued. If it is necessary for the district to issue bonds to provide quarters, 
buildings, building sites, and/or equipment for the proposed junior high 
school or junior high-schools the application for the approval of the superin- 
tendent of public instruction, shall set forth the facts pertinent to such issue 
and the amount of bonds required for the purposes mentioned, or any of 
them. And in any such case if the establishment of the junior high school 
or junior high schools be approved by the superintendent of public instruc- 
tion the question submitted by the board of trustees to the registered voters 
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of the district shall be whether a junior high school, or, if the establishment 
of more than one junior high school be contemplated, whether junior high 
schools shall be established in the district and bonds in a specified amount 
issued to provide quarters, buildings, building sites and equipment, or for 
any one or more such purposes. 

History: En. Sec. 48, Ch. 148, L. 1931. 


1262.49. Election. The qualified electors of the district shall be entitled 
to vote upon any question submitted to them in accordance with this chapter 
at an election called, noticed, held, canvassed and returned in the manner 
provided by law for the submission in such district of the question of a 
bond issue for the purpose of building, enlarging, altering or acquiring by 
purchase a school house, of furnishng and equipping the same, and of 
purchasing the necessary lands therefor. 

History: En. Sec. 49, Ch. 148, L. 1931. 


1262.50. Duty of board if establishment of junior high school be ap- 
proved. If a majority of the votes cast at any such election be in favor 
of the establishment of a junior high school or junior high schools the 
board of trustees of the district shall immediately establish and open the 
school or schools so authorized. 

History: En. Sec. 50, Ch. 148, L. 1931. 


1262.51. Issuance of bonds. If the issuance of bonds as specified in 
any question submitted be approved the board of trustees shall thereafter 
issue and market the bonds of the district within the limits of the amount 
specified in the question and in the same manner and pursuant to the pro- 
visions and limitations of law otherwise applicable in the case of the issu- 
ance of district bonds for the purpose of building, enlarging, repairing or 
acquiring by purchase a school house, in the said district, or furnishing 
and equipping the same, and of purchasing the necessary lands therefor. 

History: Sn. Sec. 51, Ch. 148, L. 1931. 


1262.52. Junior high schools—how established where district high 
school is already established. The board of trustees of any school district 
wherein an accredited high school is already established may, by resolution 
and in compliance with the rules and regulations of the superintendent of 
public instruction reorganize the school system of the district to provide 
for a junior high school or junior high schools as a part of such system, 
without submitting the question to the qualified electors of the district. 
But nothing herein contained shall be construed to authorize any such board 
of trustees to issue bonds of the district or to incur indebtedness or to pro- 
ceed in the establishment of a junior high school or junior high schools 
other than in accordance with its general powers elsewhere defined. 

History: En. Sec. 52, Ch. 148, L. 1931. 


1262.53. Establishment in districts where county high school is located. 
A junior high school or junior high schools may be established by the school 
district in which any county high school is located in the manner provided 
in section 1262.52, provided that the board of trustees of the county high 
school already located in the district shall by resolution consent thereto. 
History: En. Sec. 53, Ch. 148, L. 1931. 
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1262.54. Tuition to be paid by county high school board. Whenever 
any junior high school is established by any school district in which a. 
county high school is maintained as provided in this chapter the board 
of trustees of the county high school shall pay annually out of any funds. 
of the county high school to the board of trustees of the school district 
maintaining the junior high school for every ninth grade pupil enrolled. 
in such junior high school who would otherwise be eligible for admission 
to the county high school an amount as tuition to be fixed by the superin-. 
tendent of public instruction by determining the relative average cost. 
throughout the state of Montana of the education of pupils in the ninth 
gerade and three upper high school grades of the public school system. 
History: En. Sec. 54, Ch. 148, L. 1931. 


1262.55. Discontinuance. Any junior high school now or hereafter 
established may be abolished by resolution of the board of trustees of the 
district ; provided that in districts where a county high school is maintained 
that the board of trustees of the county high school shall by resolution. 
consent to the abolishment of said junior high school. 

History: En. Sec. 55, Ch. 148, L. 1931. 


_ 1262.56. Attendance from without the district. The attendance at any 
junior high school of elementary pupils residing without the school district 
by which such junior high school is established and maintained shall be 
governed and controlled by the laws otherwise applicable in such cases 
arising in the elementary schools, and particularly with reference to the 
transfer or payment of tuition and the method whereby such transfer may 
be authorized. Elementary pupils, as used in this section shall be such 
pupils as have not fully met the requirements for entrance into the ninth 
gerade of an accredited high school. 
History: En. Sec. 56, Ch. 148, L. 1931. 


1262.57. Junior high school courses. Wherever a junior high school 
is organized in any school system or a junior high school is established the 
administrative officer may combine subjects and include special courses 
as he may deem necessary or appropriate, providing such courses meet 
with the approval of the superintendent of public instruction. Admission 
_ to junior high school and junior high school courses shall be in accordance 
~ with the standards prescribed and the rules promulgated by the superin- 
tendent of public instruction. 

History: En. Sec. 57, Ch. 148, L. 1931. 


1262.58. Joint school board—-when formed. Whenever the board of 
trustees of any county high school and the board of trustees of the school 
district in which such county high school is located shall deem it for the 
best interest of both school systems they may form a joint board for the 
purposes and with the jurisdiction in this chapter specified. 

History: En. Sec. 58, Ch. 148, L. 1931. 


1262.59. Membership—organization—officers. Every member of the 
board of trustees of the school district and of the board of trustees of the 
county high school shall be deemed a member of any joint board, formed 
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as authorized by this chapter, and entitled to receive reasonable notice of 
and to participate in all meetings of such joint board without restriction 
save in voting which is otherwise specially provided for. At the first 
meeting of any joint board there shall be chosen from among the member- 
ship a chairman who shall preside at all meetings; the county superin- 
dent of schools shall be the secretary by virtue of her office. The chairman 
of the joint board shall not by reason of that fact be disqualified from 
voting upon any question, provided, however, that he be otherwise qualified 
to vote as elsewhere specified. 
History: in. Sec. 59, Ch. 148, L. 1931. 


1262.60. Powers. Every joimt school board, so formed, in addition to 
its power to employ a district superintendent and county high school prin- 
cipal and joint teachers for both school systems, as elsewhere authorized, 
shall have jurisdiction and control of all questions of joint administrative 
policy and of the apportionment of all items of joint expense between the 
school district and the county high school. 

History: En. Sec. 60, Ch. 148, L. 1931. 


1262.61. Voting powers of members of joint boards. For the purpose 
of voting upon any question relative to the employment of a district super- 
intendent and county high school principal, or to the employment of joint 
teachers, or of determining any question of joint administrative policy, or 
of apportioning any item of joint expense, the board of trustees of the 
school district and the board of trustees of the county high school shall 
each be entitled to the same number of votes at any meeting of the joint 
board. To this end the board of trustees of the county high school shall 
choose a number of its members equal to the number of the trustees of the 
school district which comprise its board. The county superintendent of 
schools shall not be one of the trustees so selected by the county high 
school board. The names of the trustees, so chosen by the county high 
school board, shall be given to the secretary of the joint board as the 
designated representatives of the board of trustees of the county high school 
who are entitled to vote at all meetings of the joint board. No other 
members of the board of trustees of the county high school than those so 
designated whose names have been filed with the secretary of the joint 
board shall be entitled to a vote save that the county superintendent of 
schools shall cast the deciding vote in any case where a tie continues after 
at least three successive ballots. At all meetings of the joint board every 
member of the board of trustees of the school district and every member of 
the board of trustees of the county high school who has been designated by 
it in the manner herein provided as one of its representatives for the pur- 
pose of voting shall be entitled to cast one (1) vote upon every question 
submitted. 

History: En. Sec. 61, Ch. 148, L. 1931. 


1262.62. District superintendent and county high school principal— 
appointment. Every joint board formed as provided in this chapter shall 
employ some qualified person who shall supervise the administration of the 
eounty high school and of the public schools in the district wherein the 
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county high school is located and who shall be known as the superintendent. 
of district schools and principal of the county high school. 
History: En. Sec. 62, Ch. 148, L. 1931. 


1262.63. Qualifications—term—salary. Every person appointed to the 
position of superintendent of district schools and principal of the county ~ 
high school shall have the qualifications required by law for administrator: 
of grades included within the system. He shall be employed for a term 
not exceeding two (2) years and at a salary to be fixed by the joint board. 

History: En. Sec. 63, Ch. 148, L. 1931. 


1262.64. Joint teachers—employment. The joint board may employ 
such teachers as are necessary to teach the same special subjects offered 
in both schools such as home economics, the trades and industries, manual 
training, agriculture, music, art, penmanship, the commercial branches and. 
the like. 

History: En. Sec. 64, Ch. 148, L. 1931. 


1262.65. Joint salaries—how paid. The salaries of the district superin- 
tendent and county high school principal and of those teachers who are: 
employed to teach jointly in both schools shall be borne both by the 
school district and the county high school. The salary of the district 
superintendent and county high school principal shall be apportioned be- 
tween the school district and the county high school in proportion to the 
number of teachers necessarily employed in either school system for its 
proper administration. The salary of every teacher, employed to teach 
jointly both in the district schools and county high school shall be appor- 
tioned between the two school systems in accordance with the number of 
elass room. hours actually expended by the teacher in each of the school 
Systems. . 

History: En. Sec. 65, Ch. 148, L. 1931. 


1262.66 Existing contracts exempted. Nothing contained in this chap-. 
ter shall be construed to affect any existing contract for the employment 
of a county high school principal or of a district superintendent of schools; 
but wherever a joint board exists or is hereafter formed the separate con- 
tract either of the county high school principal or of the district superin- 
tendent shall not be renewed and no new contract shall be made with any 
person for either position separately save for such period of time as may 
be necessary to fill one position until the existing contract with the other 
office may expire. 

History: En. Sec. 66, Ch. 148, L. 1931. 


1262.67. Controversies relative to division of joint expense—how de- 
cided. Whenever any controversy shall arise relative to the division of 
any item of joint expense between a school district and a county high school, 
which have formed a joint board, such controversy shall be decided by the 
vote of the joint board as in other cases; but an appeal from its decision 
may be taken within thirty days thereafter by either the board of trustees: 
of the school district or of the county high school to the state superintendent. 
of public instruction whose decision shall be final and conclusive. 

History: En. Sec. 67, Ch. 148, L. 1931. 
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1262.68. General school laws, when applicable to joint boards. In all 
cases where specific provision is not made by law for the control or 
functioning of any joint board formed in accordance with this chapter it 
shall be guided by the general laws of the state relating to public schools 
in all its acts and in the transaction of its business, provided that no joint 
board shall have or exercise any power not specifically given to it as such 
by law. 

History: En. Sec. 68, Ch. 148, L. 1931. 

1262.69. High school supervisor. The state superintendent of public 
instruction with the approval of the state board of education shall appoint 
one supervisor for the state, whose duty it shall be to inspect and supervise 
the work of the high schools of the state, including all junior high school 
courses and schools, and to report from time to.time such information 
concerning the same as the state superintendent of public instruction may 
require. A high school supervisor shall have the qualifications required by 
law for a district superintendent of schools, and shall hold office for such 
term and at such salary as the state superintendent with the approval of 
the state board of education may fix. The salaries and expenses of such 
high school supervisor shall be paid out of the moneys appropriated for 
the support of the state department of public instruction. 

History: En. Sec. 69, Ch. 148, L. 1931. 


1262.70. State board of education—duties. The state board of education 
shall prescribe the standards for promotion from the elementary schools to 
the public junior and senior high schools of the state and shall likewise 
fix the standards of work for all public high schools and accredit such 
schools as attain and maintain the standards thus fixed. 

History: En. Sec. 70, Ch. 148, L. 1931. 


1262.71. Courses of study. The state superintendent of public instruc- 
tion shall prepare or cause to be prepared with the cooperation and approval 
of such educators as may be designated by the state board of education 
courses of study for all high schools of the state, including junior high 
schools and all junior and senior high school courses, and shall prescribe 
to what extent such courses of study shall be used. 

History: En. Sec. 71, Ch. 148, L. 1931. 


1262.72. Text books. The text books for all high schools, including 
junior high schools and all junior and senior high school courses, shall 
be selected by the district superintendent or the principal of the high 
school, in either case with the approval of the board of trustees. 

History: En. Sec. 72, Ch. 148, L. 1931. 


1262.73. Architecture. No public school house which is intended or 
used in whole or in part as a junior or senior high school, or for any high 
school purpose, shall be erected, or enlarged at an expense which shall 
exceed five hundred dollars ($500.00) until plans and specifications detail- 
ing the work involved shall have been approved by the state board of health 
and its approval endorsed in writing thereon; provided that in districts 
of the second and third classes any such plans and specifications shall also 
have the approval of the superintendent of public instruction endorsed 
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thereon in like fashion. The plans and specifications submitted in accord- 
ance with this section shall detail the heating, lighting and ventilation 
systems of the building in question. 

History: En. Sec. 73, Ch. 148, L. 1931. 


1262.74. Secret societies—prohibited. It shall be unlawful for the 
pupils of any public high schools or other elementary schools of this state 
to participate in or be members of any secret fraternity or secret: organiza- 
tion whatsoever that is in any degree a school organization. 

History: En. Sec. 74, Ch. 148, L. 1931. 


1262.75. Duty and authority of boards of trustees. Every board of 
trustees of a school district or county high school is hereby required to 
enforce the provisions of this chapter and is hereby fully authorized and 
empowered to make and adopt all rules and regulations which in the 
judgment and discretion of any such board are necessary or appropriate 
to effect the intent and purpose of this chapter, and from time to time to 
modify, change or repeal any such rules or regulations so adopted. 

History: En. Sec. 75, Ch. 148, L. 1931. 


1262.76. Authority of boards of trustees to penalize. Every board of 
trustees of a school district or county high school is hereby further fully 
authorized and empowered pursuant to rules and regulations, so made and 
adopted by it, to suspend or dismiss any pupil attending any high school 
within its jurisdiction, or to deny to any such pupil the honors of gradua- 
tion or of participating in school activities when after investigation the 
board of trustees having jurisdiction by at least two-thirds (2-3) vote of 
its members shall first have adjudged any such high school pupil guilty of 
a violation of any of the provisions of this chapter relating to secret societies, 
or of any of the rules or regulations, adopted and in force as provided 
herein. 

History: En. Sec. 76, Ch. 148, L. 1931. 


1262.77. Solicitation by others than pupils. It shall be unlawful for 
any person to be upon the grounds or in or about any building of a public 
high school of which he is not a pupil for the purpose of solicting any 
pupil of any public high school to join any secret society or organization 
which is prohibited by this chapter. 

History: En. Sec. 77, Ch. 148, L. 1931. 


1262.78. Violations hereof—penalty. It shall be a misdemeanor to 
violate any provision of this chapter; and any person convicted thereof 
shall be punished by a fine of not less than five dollars ($5.00) nor more 
than twenty-five dollars ($25.00) for every violation. 

History: En. Sec. 78, Ch. 148, L. 1931. 


1262.79. High school attendance—what pupils entitled to attend. At- 
tendance at any accredited high school shall be free to all eligible high 
school pupils residing in the county wherein such accredited high school is 
located except for such fees as the board of trustees are otherwise specially 


authorized by law to exact. 
History: En. Sec. 79, Ch. 148, L. 1931. 
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1262.80. What attendance counted. No attendance by a high school 
student at a high school outside the county of his residence shall be counted 
in determining attendance. 

History: En. Sec. 80, Ch. 148, L. 1931. 


1262.81. Attendance outside of county of pupil’s residence. The attend- 
ance of any eligible high school pupil at an accredited high school outside 
of the county of his residence may be authorized by the county superin- 
tendent of schools of the county of his residence when in his judgment 
such attendance is, for good and sufficient reasons, deemed necessary. He 
shall not authorize any such transfer of high school student to another 
county unless proper application therefor has been made on or before 
July fifteenth; provided further that the county superintendent shall not 
authorize any transfer of funds to high schools outside the state of Montana. 

History: En. Sec. 81, Ch. 148, L. 1931. 


1262.82. Duty of board of county commissioners. In any case where 
a high school pupil attends a high school without the county of his resi- 
dence by authority of the preceding section the board of county commis- 
sioners of the county of the pupil’s residence must forthwith direct the 
county treasurer of said county to pay from the high school transfer fund 
to the board of trustees of the school district or county high school of the 
pupil’s attendance, the sum of fifty cents (50c) for each and every day of 
attendance, at the time of the June apportionment. In making said transfer 
only those pupils who have attended said approved high school not less 
than thirty-five (35) days during the current school year shall be counted 
in determining such transfer. | 

History: En. Sec. 82, Ch. 148, L. 1931. 


1262.83. General powers and duties of boards of trustees. The board 
of trustees of every county high school and of every school district main- 
taining a district high school shall have the power, and it shall be its duty: 

1. To keep a full and permanent record of all the acts of the board 
and of all warrants issued against funds disbursed by it; and to pay out 
money only upon warrants drawn against the funds of the high school, each 
warrant specifying upon its face the specific purpose for which it is drawn 
and the disbursement represented thereby, and to keep a separate set of 
books for all receipts and disbursements for high school purposes, which 
said books must be kept in accordance with the rules and regulations to 
be prescribed by the state superintendent of public instruction. 

2. At its discretion as restricted by law to purchase, or otherwise 
acquire, real estate to be used as a site or sites for a high school, high 
school dormitories, high school gymnasiums, and other high school buildings, 
or for any proper high school purposes, and to sell and dispose of the 
same; at its discretion as restricted by law to build, purchase, or otherwise 
acquire, a high school building, high school dormitories, high school gym- 
nasiums, and other buildings necessary for the high school, and to sell, 
move and dispose of the same; at its discretion as restricted by law to lease 
or contract with the board of trustees of any school district, or with any 
person, for suitable buildings or quarters to be used for any high school 
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purpose or as a high school dormitory or gymnasium, and for such term 
not exceeding three (3) years as the board may deem for the best interests 
of the high school; at its discretion as restricted by law to purchase, or 
otherwise acquire, all necessary and appropriate equipment and supplies 
for the conduct, operation and administration of the high school, including 
high ‘school dormitories and gymnasiums; at its discretion as restricted by 
law to make all contracts and to do all things necessary to carry out or 
execute all or any of the powers herein specified and conferred upon the 
board; provided, all boards of trustees of county high schools, or districts 
maintaining high schools, shall be prohibited from letting any contracts for 
building, furnishing, repairing or other work for the benefit of the school, 
or purchasing supplies for said school, where the amount involved is seven 
hundred fifty dollars ($750.00), or more, without first advertising in a 
newspaper published in the county for at least two (2) weeks, calling for 
bids to perform such work, and the board shall award the contract to the 
lowest responsible bidder; provided further that the board of trustees shall 
have the right to reject any or all bids; provided that these provisions shall 
not apply in case of extreme emergencies. 

But the board shall exercise no power whatsoever conferred upon it by 
this subdivision whereby obligations are assumed or an indebtedness created 
in excess of the funds on hand, belonging to the high school, and not 
otherwise appropriated, or available to the board from the collection of 
taxes actually levied for the current year, or from the sale of bonds already 
authorized; and the power of the board to purchase, or otherwise acquire, 
or to sell, or dispose of, a site or sites for a high school, high school dormi- 
tories, high school gymnasiums, or other high school buildings, or for any 
proper high school purpose, or to build, purchase, or otherwise acquire, a 
high school building, high school dormitories, high school gymnasiums, or 
other buildings necessary for the high school or to sell, move or dispose of 
the same, shall be exercised only at the direction of a majority of the qualli- 
fied electors of the county in the case of a county high school, or of the 
district in the case of a district high school, voting at an election to be 
called by the board, and otherwise noticed, conducted, canvassed and re- 
turned in the same manner as the annual election of school trustees in school 
districts of the first class. 

3. In the case of a county high school, to employ for a period of not 
exceeding two (2) years some person as principal of the county high 
school who shall possess the qualifications required of a district superin- 
tendent of schools and who shall have charge of the county high school 
and whose tenure shall be the same as that of a district superintendent, 
except that the term shall be two (2) years instead of three (3). 

4. In the ease of a district high school, to employ for a period of not 
exceeding three (3) years some person as district superintendent and/or 
principal of schools who shall possess the qualifications required by law and 
who shall have charge of the district high schools. 


5. To employ such assistants and teachers upon the recommendation of 
the county high school principal or district superintendent or principal as . 
the board may deem necessary for the proper conduct of the school, pro- 
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vided, however, that the assistants and teachers employed shall be possessed 
of the qualifications prescribed by the state board of education. 

6. To fix the salaries and compensation to be paid to the principal or 
district superintendent and assistants and teachers employed. 

7. To adopt on the recommendation of the county high school principal 
or district superintendent or principal such courses of study as will ade- 
quately and properly fit the graduates of the high school for admission to 
any of the state institutions of higher education or any other course of 
study approved by the state board of education, provided, however, that 
such courses of study shall in any event conform to the standards prescribed 
by the state superintendent of public instruction under section 1262.71. 

8. To admit to the high school without payment of tuition any pupil 
residing within the county and eligible for admission to high school under 
the rules and regulations of the state board of education. 

9. To admit to the high school without payment of tuition any pupil 
residing in another county whose attendance is authorized under section 
1262.81; but nothing herein contained shall be construed as denying the 
right of the board in a proper case to demand and enforce the payment of 
the sums specified in section 82 above. 

10. In its discretion to admit to the high school any pupil residing in 
another county whose transfer is not authorized by section 1262.81 upon 
the payment of such tuition as the board my fix, subject to any restrictions 
otherwise imposed by law, and provided that such pupil is eligible for 
admission to high school under the rules and regulations of the state board 
of education. But no such pupil shall be admitted to the high school or 
permitted to continue in attendance thereat to the exclusion of pupils resid- 
ing in the county wherein the high school is located. 

11. To provide by contract, purchase, or otherwise, for free text books 
and all necessary and requisite school supplies, furniture, furnishings and 
equipment, for the repair of high school buildings and property, and for 
other needs of the high school, including dormitories and gymnasiums, 
gerounds, faculty or school board, but subject at all times to the restrictions 
imposed by subdivision 2 of this section, or otherwise by law. 

12. To rent, lease and let to such persons and entities as the board may 
deem proper the high school halls, gymnasiums, buildings, and parts thereof, 
for such time and rental as the board may designate, and to pay over to the 
county. treasurer all sums collected on account of such letting for the credit 
of the high school. 

13. To close the high school at its discretion during the annual session 
of the state teachers’ association and to allow the principal or district 
superintendent and teachers to attend such annual session without loss of 
salary. | 

14. To make such reports from time to time as the county superin- 
tendent of schools, the state superintendent of public instruction or the 
state board of education may require. — 

15. To equip, operate and maintain a high school dormitory or dormi- 
tories, for the use of the teachers and/or pupils of the school; to employ a 
suitable matron to take charge of, direct and supervise any such dormitory, 
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and such other employees as may be necessary; and to set aside out of the 
general funds of the high school a sum not exceeding one hundred dollars 
($100.00), to be designated as the dormitory petty cash fund, which shall 
be placed at the disposal of the matron for the purpose of paying incidental 
petty expenses necessarily incurred from time to time in the operation of 
the dormitory, and to replenish such fund as the same may become ex- 
hausted, provided, however, that the matron shall keep an accurate and 
detailed account of her administration of the dormitory petty cash fund 
in such form as the state examiner may prescribe, and shall take proper 
receipts covering every disbursement made by her from such fund, and 
provided further that no single account or item paid by her out of the 
said fund shall exceed in amount ten dollars ($10.00). 

16. To transact all business, to make and execute all contracts, to 
acquire, hold and dispose of all property, whether real or personal, in the 
name of the county or school district, as the case may be; and generally 
to have, possess, exercise and enjoy all powers and authority necessary to 
execute the specific powers, and to discharge the particular duties herein- 
before conferred and imposed upon the board; but nothing contained in this 
section shall be deemed or construed to confer any power or authority upon 
any board contrary to the provisions of sections 1016 and 4447, in any case 
where the provisions of these sections, or either of them, would otherwise 
be applicable. 

History: En. Sec. 83, Ch. 148, L. 19381. 


1262.84. Fees. The board of trustees of any school district or county 
high school may require pupils in the commercial, industrial arts, music, 
domestic science, scientific or agricultural courses to pay reasonable fees 
to cover the actual cost of breakage and of excessive supplies used. 

History: En. Sec. 85, Ch. 148, L. 1931. 


1262.85. Consolidation. Whenever it shall appear to the board of 
county commissioners to be for the best interests of any two or more high 
schools in the county and for the high school system in the county as a 
whole to effect a consolidation of such high schools it shall have the power 
and authority to effect such. consolidation and to determine all questions 
involved in effecting such consolidation, provided, however, that before 
such consolidation shall become effective it shall be approved by the state 
superintendent of public instruction. 


History: En. Sec. 95, Ch. 148, L. 1931. 


Operation and Effect 

Held, that section 1023, revised codes 
of 1921, as amended by chapter 18, laws 
of 1923, declaring that no. school district 
shall be created or boundaries thereof 
changed between March 1 and July 1 
of any calendar year, was not impliedly 
repealed by this section, authorizing 
boards of county commissioners to con- 
solidate county high schools, subject to 
the approval by the state superintendent 
of public instruction. Box et al. v. Duncan 
et al., 98 M 216, 38 P 2d 986. 

Id. Action of the board of county com- 
misioners, taken under this section, order- 


ing the consolidation of the high schools 
in two towns in a county in March, 1934, 
thus in effect creating a new school dis- 
trict at least for high school purposes, | 
contrary to chapter 37, laws of 1933 
(amendatory of chapter 18, laws of 1923), 
(section 1023) declaring, inter alia, that 
no new school district shall be created 
or boundaries changed between March 1 
and July 1 of any calendar year, held 
void. (Mr. Justice Angstman dissenting.) 


Id. It would seem that the legislature, 
by enacting section 95, chapter 148, laws 
of 1931 (this section), never intended to 
confer upon the board of county commis- 
sioners the arbitrary power of consolidat- 
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ing county high schools without notice to continued, in view of the general policy 
anyone affected thereby, and without governing the schools is evidenced by the 
making any provision for the disposition school laws, taken as a whole. 

of the property of the school which is dis- 

1262.86. Establishment of part time high schools and high school 
classes. The board of trustees of any high school district or of any county 
high school may establish part time high schools or high school classes for 
eligible pupils residing or employed within the jurisdiction of the board, 
who are over fourteen (14) years and less than twenty-one (21) years of 
age and who have left the regular full-time day schools to work. 


History: En. Sec. 96, Ch. 148, L. 1931. 


1262.87. Part-time high schools—purpose. Part-time high schools and 
high school classes shall provide courses of study for children who are 
employed and are between the ages of fourteen years (14) and twenty-one 
(21) years. Such courses shall either supplement the work in which the 
pupils are engaged or shall continue their general education already begun 
in the regular full-time day schools, or shall tend to stimulate and improve 
their civic and vocational intelligence. 

History: En. Sec. 97, Ch. 148, L. 1931. 


1262.88. Reimbursement for salaries of teachers of part-time high 
schools and high school classes. Whenever the board of trustees of any 
school district or county high school shall establish a part-time high school 
or part-time high school classes in accordanee with this chapter and pursuant 
to the rules and regulations and with the approval of the state board of 
education, it shall be entitled to be reimbursed for the salaries paid the 
teachers in the part-time high school or of the part-time high school classes 
to the extent of fifty per centum (50%) of the salaries paid, such reim- 
bursement to be made from any funds of the state, whether derived from 
the federal government or otherwise, which may be available for the promo- 
tion of vocational education. 

History: En. Sec. 98, Ch. 148, L. 1931. 


1262.89. Night schools—establishment. The board of trustees of any 
school district or county high school shall have the power to organize and 
maintain outside of the hours of the regular full-time day high school spe- 
cial sessions of the high school to be held in the evening, or at such other 
convenient time as the board may fix. Such special sessions shall be 
known as night high schools. , 


History: En. Sec. 99, Ch. 148, L. 1931. 


1262.90. Attendance. Attendance at any night high school shall be 
free to all pupils residing in the district or county, as the case may be, 
who are eligible for admission to high school under the rules and regulations 
of the state board of education. 

History: En. Sec. 100, Ch. 148, L. 1931. 


1262.91. Maintenance. The expenses of the maintenance of night high 
schools may be paid in the same manner and out of the same funds as the 
expenses of the regular full-time day high schools are paid, and for all 
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purposes shall be deemed and held to’be expenses of the maintenance of the 
regular high school. 
History: En. Sec. 101, Ch. 148, L. 1931. 


1262.92. Administration. The board of trustees on the recommendation 
of the county high school principal or district superintendent shall specify 
the subjects to be taught in the night high schools, and shall make all 
mecessary rules and regulations for the sessions, the admission, promotion 
and graduation of pupils, and in general for the effective conduct and 
administration of such schools, but in no case, however, inconsistent with 
law or with the rules and regulations of the state board of education. 

History: En. Sec. 102, Ch. 148, L. 1931. 


1262.93. Acceptance of acts of Congress for promotion of vocational 
education. The state of Montana hereby reaffirms the acceptance of and 
assents to the terms and provisions of the act of Congress entitled ‘‘ An act 
to provide for the promotion of vocational education; to provide for co- 
operation with the states in the promotion of such education in agriculture 
and the trades and industries; to provide for cooperation with the states 
in the preparation of teachers of vocational subjects; and to appropriate 
money and regulate its expenditure,’’ as heretofore expressed by the 
fifteenth legislative assembly of the state of Montana, chapter 102 of the 
session laws of 1917, and by the sixteenth legislative assembly of the state 
of Montana, chapter 192 of the session laws of 1919 and further hereby 
accepts and assents to the terms and provisions of all acts of the Congress 
amendatory of the act foregoing, and to the terms and provisions of an 
act entitled, ‘‘To provide for cooperation with the several states and terri- 
tories in care, treatment, education, vocational guidance and placement, 
and physical rehabilitation of crippled children, and for other purposes.”’ 
History: En. Sec. 103, Ch. 148, L. 1931. 


1262.94. Rules and regulations to be adopted by the state board of edu- 
cation. The state board of education shall have authority to adopt all 
necessary rules and regulations governing the establishment, conduct and 
administration of vocation courses, including the power to fix the qualifi- 
eations of instructors and the course of study to be followed. But such 
rules and regulations adopted and all courses of study prescribed in accord- 
ance shall conform to the requirements of the federal board of vocational 
education. 

History: En. Sec. 104, Ch. 148, L. 1931. 


1262.95. Advisory committee—compositions—qualifications of mem- 
bers—meetings—power and duties—expenses. The state board of education 
may appoint an advisory committee consisting of four (4) citizens of the 
state and the state superintendent of public instruction, or a person desig- 
nated by him. Of the four (4) citizens appointed, one (1) shall be a repre- 
sentative of the manufacturing and commercial interests, one (1) a repre- 
sentative of the agricultural interests, one (1) a representative of skilled 
labor, and one (1) a representative of home-making interests. This ad- 
visory committee shall meet upon the eall of the state superintendent of 

public instruction. It shall have power to call to the attention of the state 
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board of education any matter relating to vocational education which in 
its judgment should be considered by the state board of education; and 
to present to the state board of education its recommendations for the 
adoption by the said board of any plan for cooperation between the state 
of Montana and the federal government in the promotion of vocational 
education in the state, and its recommendations concerning any proposed 
changes in legislation affecting vocational education, and its reeommenda- 
tions relative to any proposed publication by the state board or announce- 
ment of its principles and policies insofar as the interests and welfare of 
vocational education may be concerned. ) 


The members of this advisory committee shall be entitled to their actual 
expenses in attending its meetings, such expenses to be paid from any 
moneys appropriated for the promotion of vocational education. 

History: En. Sec. 105, Ch. 148, L. 1931. 


1262.96. Cooperation of the state board of education with local boards 
of school trustees in vocational education. The state board of education 
shall have authority to cooperate with the several boards of trustees of 
school districts and boards of trustees-of county high schools in the estab- 
lishment and maintenance in the public elementary schools and public high 
schools of the state appropriate courses for vocational training in agricul- 
ture, home economies, the trades and industries and commercial branches. 

History: En. Sec. 106, Ch. 148, L. 1931. | 


1262.97. Duties of superintendent of public instruction. The superin- 
tendent of public instruction shall be the executive officer of the state 
board of education for the administration of the acts of Congress mentioned 
in section 1262.93 and of all laws of the state of Montana relating thereto. 
By and with the advice and consent of the state board of education he shall 
employ such assistants as may be necessary properly to carry out the pro- 
visions of the said acts of Congress and of such laws of the state of Mon- 
tana as may relate thereto. He shall put into effect such rules and regula-~ 
tions as the state board of education may adopt and promulgate for the 
promotion of vocational education, and shall prepare and submit such 
reports of the condition of vocational education in the state of Montana as 
the state board of education may require. The superintendent of public 
instruction shall be the custodian of all records of the state board of educa- 
tion which pertain to vocational education and shall keep all such records 
in his office in the capitol of the state. 

History: En. Sec. 107, Ch. 148, L. 1931. 


1262.98. Apportionment of funds for vocational’ education. The state 
board of education shall apportion all moneys appropriated for vocational 
education, and any money received for vocational education from the 
federal government under the acts of Congress mentioned in section 1262.93, 
or otherwise to the public elementary schools and public high schools of the 
state in which there are establishd and maintained courses for vocational 
training in agriculture, home economies, the trades and industries and the 
commercial branches. But no apportionment shall be made to any school 
until the courses for vocational training in such school and the instructors 
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employed therein shall first have been approved by the state board of 
education. Moneys received from the federal government for the purpose 
of training teachers, supervisors, and directors of vocational courses, to- 
gether with all moneys appropriated from time to time by the legislative 
assembly of the state of Montana for a like purpose shall be apportioned by 
the state board of education to the several educational institutions of the 
state wherein vocational teachers, supervisors and directors are trained 


under the direction of the said state board. 
History: En. Sec. 108, Ch. 148, L. 1931. 


1262.99. State treasurer as custodian of moneys. The treasurer of the 
state of Montana is hereby designated as the custodian of all funds for voca- 
tional education. At the direction of the state board of education he shall 
disburse all moneys appropriated from time to time by the legislative 
assembly of the state for purposes of vocational education, and all moneys 
received by the state of Montana for vocational education from the federal 
government. With the state treasurer shall be deposited all funds received 
from any source for the establishment, support, maintenance or furtherance 


of vocational education in the state. 
History: En. Sec. 109, Ch. 148, L. 1931. 


1262.100. General school law—when applicable. All high schools of 
the state shall be regulated and governed by the general school laws of the 


state in any case for which provision is not made in this code. 
History: En. Sec. 110, Ch. 148, L. 1931. 


References 
Box et al. v. Duncan et al., 98 M 216, 38 P 2d 986. 


1263. Repealed—Chapter 148, laws of 1931. 


CHAPTER 118 
HIGH SCHOOL BUDGET SYSTEM 


Section 1263.1. Applicability of high school budget act. 

1263.2. Budget forms. 

1263.3. County superintendent’s estimate of revenues—certificate of en- 
rollment. 

1263.4. Preliminary budget meeting — notice — consideration of elementary 
grade budget. 

1263.5. Budget meeting—restriction on appropriations—maximum allowance 

per pupil—extra levy—computation of attendance. 

1263.6. Preparation of preliminary budget. 

1263.7. Preparation of preliminary budget by county superintendent in case 
of failure of trustees to submit. 

1263.8. Budgeting for students attending high school outside county or 
placed in state institutions. 

1263.9. Notice of meeting of school budget supervisors. 

1263.10. County treasurer’s statement of cash and registered warrants. 

1263.11. High school levy—high school tax levy fund—apportionment of 
proceeds. 

1263.12. Meeting of board of school budget supervisors—levies—taxpayers 
may attend. 

1263.13. Final adoption of budget—changes—hearings and investigations. 

' 1263.14. Final budget—expenditures over appropriations never to be paid. 

1263.15. Transfers among budget items—limitation on transfers. 

1263.16. Budget act not applicable in emergency cases. 

1263.17. Lapse of appropriations—provision for unpaid claims. 

1263.18. Statement of amounts to be raised by tax levies. 

1263.19. levy of taxes. 

1263.20. Filing of budget and distribution of copies. 

1263.21. Accounts of county treasurer—transfers. 
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1263.22. Issuance of warrants in triplicate—disposal of copies. 

1263.23. Account of warrants—insufficient appropriation—notice to clerk of 
exhaustion of appropriation. 

1263.24, Budget supervisors for joint school districts. 

1263.25. Determination of amount of budget in joint districts—apportionment. 

1263.26. Apportionment between counties of tax for joint districts. 

1263.27. Apportioning proceeds of tax. 

1263.28. County treasurers to transmit funds to county pening budget and 
accounts. 

1263.29. Care and disbursement of moneys. 

1263.30. Warrants may be drawn before apportionment, when-—limitations. 

1263.31. Enforcement of provisions—forms to be furnished—use of forms. 


1263.1. Applicability of high school budget act. This act shall apply 
to all districts maintaining district high schools and to all county high 
schools. As used herein the term ‘‘district high school’’ means a school 
maintained by a school district and which comprises some one or more of 
the grades of school work intermediate between the elementary grades and 
the institutions of higher education of the state of Montana; the term 
‘‘eounty high school’’ means a school established by a county under the 
provisions of sections 1262 to 1265 inclusive; the term ‘‘district’’ shall mean 
a district maintaining a district high school; the term ‘‘board,’’ ‘‘trustees’’ 
and ‘‘board of trustees’’ and ‘‘school trustees’’ shall mean the board of 
trustees of a school district maintaining a district high school and boards 
of trustees of county high schools; the term ‘‘clerk’’ shall mean the clerk 
of the school district and the secretary of the board of trustees of a county 
high school; the term ‘‘ budget board’’ shall mean the board of school budget 
supervisors. 


History: En. Sec. 1, Ch. 178, L. 1933. 


NOTE.—Sections 1262 to 1265, above referred to, were pepaeees by Ch. 148, laws 
of 1931. See similar sections 1262. ip 1262.100. 


1263.2. Budget forms. The state superintendent of public instruction 
shall cause a sufficient number of budget forms to be printed for use in all 
counties, which budget form shall be in substantially the following form: 


PART I—EXPENDITURES 
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I. GENERAL CONTROL. 
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Il. INSTRUCTIONAL COST. 
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Ill. MAINTENANCE OF PLANT. 
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! VII. CAPITAL OUTLAY. 
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TOTAL FOR MAINTENANCE OF SCHOOL INCLUDING 


CAPITAL OUTLAY. 


VIII. LIQUIDATION OF DEBTS. 
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B. Other Debts 
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TOTAL EXPENSES FOR ALL PURPOSES 
General High ‘Sch oGl Bp o.oo. spsctsecsentceeen cys we etn ot eee Cn et 
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X. CASH RESERVE REQUIRED TO MAINTAIN HIGH SCHOOL FROM 
JULY 1 TO DECEMBER 1 OF FOLLOWING YHAR. 
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XI. RECEIPTS. 

A. County High School levy =...) Sh errecae ee ae Sse eine: i 
District High School Levy .............-.-.. ere a: LS iks See seats Be ee 
State Funds for High School ............ See SUA eee ieee Gy ene tee Fo sot 
Other Sources for High School .......... ee eee aes SRP See Str Gita hee 
Total Receipts for Maintenance of 

High School sear ih ae Ab ek eer ak lsc euler ae ae 
TOTAL; REGEIPPTS*ADL-SOURCGHS 0 Seal ee 
J ate 205s. ees SES eC as ee ee ete ne ae eee 


Chairman or President of Board. 
History: En. Sec. 2, Ch. 178, L. 1933. 


1263.3. County superintendent’s estimate of revenues—certificate of 
enrollment. The county superintendent of schools shall, before the tenth 
day of April, in each year, transmit two (2) copies of the budget form to 
the clerk of each school district maintaining a district high school, and to 
the clerk of the county high school, if any, which shall contain an estimate 
of revenues the school district or county high school will probably receive 
during the ensuing school year for high school purposes, for the guidance 
of the board of trustees in making out the preliminary budget for the 
school district or county high school, which estimate shall be in substantially 
the following form: 


COUNTY SUPERINTENDENT’S ESTIMATE OF 
HIGH SCHOOL REVENUES. 
A. General Fund. 
1. Apportionment: of-county miei schoollevy..-2 4. ee eee 
2... District high: schoolilevy .ti.3 ty ele © teas 
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Sumhtitefundstbrnigh school iiseitrst. wha tae G.. Lat eam 
wheel romralbothierssonrcenme asia eel hon ie S ouacwit 
Total estimated revenues for maintenance ...........----------- $. Santa ieee 


The county superintendent of schools shall, before sending out such 
budget forms, attach a certificate to the forms for each district and the 
county high school, if any, signed by the county superintendent, showing 
the total number of high school pupils enrolled and in regular attendance 
for forty (40) days, or more, during the then current school year, in such 
district or county high school, for the purpose of enabling the board of 
trustees to determine the maximum amount of the budget which they may 
adopt for maintaining the district or county high school in accordance with 
the provisions and limitations contained in section 1263.5, which certificate 
shall be in substantially the following form. 


COUNTY SUPERINTENDENT’S CERTIFICATE 


I hereby certify that the total number of pupils eligible for budgeting 
PMEDUedin bet eee, Ce ea high school during the school year 


° County Superintendent of Schools. 


Upon receipt of such budget forms the clerk of the board must insert 
in columns 1 and 2 thereof, the amount actually expended for each of the 
various items set forth therein during the last fully completed school year 
and the amount appropriated for each of such various items in the approved 
budget for the then current school year, and in columns 1 and 2 of Part II 
of such budget forms the actual receipts for the last fully completed school 
year and the actual and estimated receipts for the then current school year, 
and such clerk must then deliver such budget forms to the board of trus- 
tees at their first meeting thereafter. 


History: En. Sec. 3, Ch. 178, L. 1933. 


1263.4. Preliminary budget meeting—notice—consideration of element- 
ary grade budget. The county superintendent of schools must, during the 
month of May, in each year, and before the thirty-first day of such month, 
cause a notice to be published one (1) time in the official newspaper of the 
county stating that the board of trustees of each school district maintain- 
ing a high school, and of the county high school, if there be one, will meet 
in session on the second Monday in June, at the usual place of meeting, 
and will at such meeting prepare and adopt a preliminary budget for all 
purposes connected with the district or county high school for the next 
ensuing school year, and that any taxpayer may appear at such meeting 
and be heard on such preliminary budget; provided that, instead of pub- 
lishing a separate notice of the meetings of such boards of trustees for such 
purpose, the same may be included in the notice of meetings of the boards 
of trustees of school districts for the purpose of adopting preliminary 
budgets for elementary grades of such school districts, provided for in sec- 
tion 1019.5. 


History: En. Sec. 4, Ch. 178, L. 1933. 
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1263.5. Budget meeting—restriction on appropriations—maximum ail- 
lowance per pupil—extra levy—computation of attendance. The board of 
trustees of every district maintaining a high school and of every county high 
school, shall meet at the regular place of meeting of the board on the sec- 
ond Monday in June and consider, prepare and adopt a preliminary budget 
for the next ensuing school year for all high school purposes, and any tax- 
payer may appear at such meeting and be heard in regard to the prelim- 
inary budget. Such meeting may be continued from day to day, but not 
exceeding three (3) days in all for third class high school districts, or five 
(5) days in all for first and second class high school districts and county 
high schools. The total amount appropriated in Part I of the preliminary 
budget for any high school shall not exceed the total amount of estimated 
receipts: for the general fund of such high school, as set out in the county 
superintendent’s estimate of high school revenues, contained in the budget 
form, and the total amount appropriated im Part 1 of the preliminary 
budget for any high school shall not, in any event, exceed per eligible pupil 
enrolled and in regular attendance for forty (40) days or more, during the 
then current high school year in which the preliminary budget is adopted, 
the following maximums: (a) For a school enrolling sixty or fewer pupils 
the budget shall not exceed one hundred seventy dollars ($170.00) for each 
such pupil. For a school enrolling more than sixty (60) pupils the maxi- 
mum of one hundred seventy dollars ($170.00) shall be decreased progres- 
sively at the rate of twenty-five cents ($0.25) for each such additional pupil 
until the number enrolled shall have reached a total of one hundred sixty 
(160) such pupils. For a school enrolling more than one hundred sixty (160) 
pupils the maximum of one hundred forty-five dollars ($145.00) shall be 
decreased progressively at the rate of fifteen cents ($0.15) for each such 
additional pupil until the total number enrolled shall have reached two 
hundred sixty (260) such pupils. For a school enrolling more than two 
hundred sixty (260) pupils the maximum of one hundred thirty dollars 
($130.00) shall be decreased progressively at the rate of ten cents ($0.10) 
for each such additional pupil until the total number enrolled shall have 
reached three hundred sixty (360) such pupils. For a school enrolling 
more than three hundred sixty (860) pupils the maximum of one hundred 
twenty dollars ($120.00) shall be decreased progressively at the rate of 
five cents ($0.05) for such additional pupil until the total enrollment shall 
have reached five hundred sixty (560) such pupils. For a school enrolling 
more than five hundred sixty (560) pupils the maximum shall not exceed 
one hundred ten dollars ($110.00) for each such pupil. (b) In districts. 
where an application to establish a high school or high schools has been 
approved by the state superintendent of public instruction, the maximum 
for the first year shall be the same as that provided for under subdivision 
(a) of this section; provided that nothing herein contained shall be con- 
strued as preventing any school district from voting upon itself an addi- 
tional levy for high school purposes, in accordance with the general school 
laws pertaining to the voting of additional levies by school districts. For 
the purpose of ascertaining and determining the number of pupils enrolled 
and in regular attendance for forty (40) days or more, for all of the pur- 
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poses of this act, there shall be excluded all pupils over the age of twenty- 
one (21) years and all pupils who have completed four (4) years of accred- 
ited high school work prior to the beginning of the school year in which 
the preliminary budget is adopted. 

History: En. Sec. 5, Ch. 178, L. 1933; amd. Sec. 1, Ch. 193, L. 1935. 


1263.6. Preparation of preliminary budget. When the board of trus- 
tees has determined the amount necessary to be expended during the en- 
suing school year for each item and purpose contained in the budget form, 
there shall be entered in column 3 of Part I of such form the amount 
so proposed to be expended for each such item and purpose, and in 
eolumn 28 of Part Il of such form the amounts which it is estimated will 
be received for high school purposes from all sources, and the budget 
forms shall then be signed by the clerk or secretary and the chairman 
or president of the board of trustees, and shall constitute the preliminary 
budget for the district or county high school. 

The clerk of the board must transmit or deliver both copies of such pre- 
liminary budget, when so completed, and not later than July first, to the 
county superintendent of schools: Whenever any item in the preliminary 
budget shall provide for the payment of salary or compensation to more 
than one (1) person, there shall be set forth on a separate sheet, but at- 
tached to and made a part of the preliminary budget, each’ position or 
employment with the salary or compensation to each person filling the 
same. 

History: En. Sec. 6, Ch. 178, L. 1933. 


1263.7. Preparation of preliminary budget by county superintendent in 
case of failure of trustees to submit. If for any reason the board of trustees 
of a district or county high school shall fail to prepare and submit its pre- 
liminary budget, as herein required, the county superintendent of schools 
shall, on or before July tenth, prepare a preliminary budget for. such dis- 
trict or county high school in accordance with the provisions of this act, 
and shall note thereon the specific reasons why it was prepared by such 
county superintendent, and thereafter such proceedings shall be had as 
though said budget had been prepared and submitted by the board of 
trustees. 

History: En. Sec. 7, Ch. 178, L. 1933. 


1263.8. Budgeting for students attending high school outside county or 
placed in state institution. In counties where students attend a high school 
outside of the county of their residence, as provided in section 1262.81, or 
have been placed in a state institution, it shall be the duty of the county 
superintendent of schools, on or before the third Monday in July to prepare 
a budget which shall be not less than sixty-five dollars ($65.00), nor more 
than ninety dollars ($90.00) for each student whose attendance outside of 
his county has been so authorized, or who is an inmate of a state institu- 


tion. 
History: En. Sec. 8, Ch. 178, L. 1933; amd. Sec. 1, Ch. 151, L. 1935. 


1263.9. Notice of meeting of school budget supervisors. The county 
superintendent of schools, when publishing the notice that the preliminary 
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budgets of school districts for elementary grades are on file in such office 
and that the board of school budget supervisors will meet on the fourth 
Monday in July to consider and act on the same, as provided in section 
1019.8, shall include in such notice similar statements with regard to the 
preliminary budgets for district high schools and the county high school, 
if any. 

History: En. Sec. 9, Ch. 178, L. 1933. 


1263.10. County treasurer’s statement of cash and registered warrants. 
Between the thirtieth day of June and the tenth day of July, the county 
treasurer shall prepare a statement for each school district maintaining a 
high school and for the county high school, if any, showing the amount of 
eash on hand, if any, in the district or county high school fund at the close 
of the last school year, and obligations to be met during the current school 
year, which statements must be attached to the preliminary high school 
budgets for such district, and county high school, and which shall be in 
substantially the following form: 


INFORMATION FROM RECORDS OF COUNTY 
TREASURER’S OFFICE. 
Cash on hand June 30, 19......, and obligations to be met. 
1. Cash on hand in district or county high school fund 


(including reserve is cawes eka aii eee ee eee ee Bint 
2. Amount of unpaid registered warrants outstanding against 
the district or county high scuoolvranmd wie. cee ee ere eee Boh Gee om 


Ome mee meme eet ewe eee teers eee en eee wee ew ee emcees ce ete see meee sees eres cose nee eee nsece 


County Treasurer. 
History: En. Sec. 10, Ch. 178, L. 1933. 


1263.11. High school levy—high school tax levy fund—apportionment 
of proceeds. In each county in which one or more high schools are main-: 
tained, the board of county commissioners shall annually, on the second 
Monday in August levy a special tax for such high school or high schools, 
which special tax shall not exceed seven (7) mills; except in counties in 
which a seven (7) mill tax levy will not produce one hundred twenty-five 
dollars ($125) for each pupil residing in the county regularly, and enrolled 
and attending high school in the county for not less than forty (40) days 
during the last completed school year together with the amount contained 
in the budget provided for in section 1263.8 for pupils authorized to attend 
high school outside of the county. In such counties the levy shall not ex- 
ceed a rate which will produce one hundred twenty-five dollars ($125) for 
each pupil residing in the county and regularly enrolled and attending 
high school in the county for not less than forty (40) days during the last 
completed school year together with the amount contained in the budget 
provided for in section 1263.8 for pupils authorized to attend high school 
outside of the county. The proceeds of such special tax levy shall be car- 
ried by the county treasurer in a fund to be known as ‘‘high school tax 
levy fund,’’ and shall be apportioned in December and June of each year 
by the county superintendent of schools in the following manner: At each 
such apportionment there shall be deducted from the proceeds of such tax 
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then in the high school tax levy fund, one-half (14) of the amount con- 
tained in the budget for pupils authorized to attend high school outside 
of the county, and the remainder shall be apportioned amongst the districts 
maintaining high schools, and the county high school if there be one, in the 
proportion which the amount of the maximum budget each such high school 
might adopt under section 1263.5 bears to the total amount of the maximum 
budgets which all of such high schools might adopt under said section. 
History: En. Sec. 11, Ch. 178, L. 1933. 


1263.12. Meeting of board of school budget supervisors—levies—tax- 
payers may attend. On the fourth Monday in July, at the hour of ten 
o’clock A. M., the board of school budget supervisors of each county shall 
meet in the office of the county superintendent of schools. The county 
superintendent, as clerk of said budget board, shall lay before the budget 
board all of the preliminary budgets adopted by the trustees of the several 
school districts maintaining high schools, and the budget of the county high 
school, if there be one, and said budget board shall proceed to examine and 
consider such budgets. The board may adjourn its meeting from day to 
day but must approve and adopt the final budget for each such school dis- 
trict, and county high school, and fix and determine the amount to be 
raised by the special high school tax levy not later than the second Monday 
in August and before the fixing of such high school levy. At:such meeting, 
and at all adjournments thereof, any taxpayer may appear before the bud- 
get board and be heard on the budget for any district, or on the budget 
for a county high school and on any item or amount contained therein. 

History: En. Sec. 12, Ch. 178, L. 1933. 


1263.13. Final adoption of budget—changes—hearings and investiga- 
tions. At such meeting the budget board shall have the power to make 
any changes or corrections it may deem necessary or proper in any item 
or amount contained in any high school budget, either by eliminating or 
striking out any item or amount contained therein, or by increasing or 
reducing the amount of any item, and when it appears to the budget board 
that the amount proposed to be expended for any item, as shown by a pre- 
liminary high school budget, is in excess of the amount actually required 
to be expended for such item, the board must reduce such amount to the 
amount actually required to be expended therefor ; provided, however, that 
in the event the board of budget supervisors shall reject any such budget 
in whole or in part it shall cause the reasons for its rejection to be spread 
upon its minutes and a copy thereof to be immediately furnished to the 
chairman of the board of trustees which has submitted the budget, and 
provided further, that no final action on said budget shall be taken by the 
said board of budget supervisors until after a hearing thereon shall have 
been had, which hearing shall be held by the said board of budget super- 
visors on the first Monday in August after said budgets shall have been 
submitted. At said hearing the chairman of the board of budget super- 
visors, or a member of that body appointed by him; the chairman of the 
board of trustees of the district or county high school submitting such 
budget, or a member of the board appointed by him; and the county super- 
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intendent of schools shall constitute a board of review. This board of re- 
view shall have the power and it shall be its duty to consider such rejected 
budget and to arrive at a budget by a majority vote which shall not be 
subject to further review. 

If it shall appear to the budget board that the amount which may be 
raised by the special high school tax levy within the limit prescribed by 
section 1263.11, when added to the amount of the county superintendent’s 
estimate of receipts for all such districts, and the county high school, if 
any, as set forth in the preliminary budgets, will not be sufficient to pay 
the full amount of estimated expenditures for all purposes to be paid from 
the general high school funds as set forth in the preliminary budgets of all 
such districts, and county high school, if any, then the budget board must 
adjust and reduce the amounts proposed to be expended, as shown in the 
preliminary budgets, in such manner and to such extent that the total esti- 
mated expenditures, as shown in the preliminary budgets of all such dis- 
tricts, and county high school, if any, will not exceed the total amount of 
such estimated receipts and proceeds of the lawful tax levy which may be — 
made under the provisions of section 1263.11, provided, that for the pur- 
pose of determining for what particular items contained in any preliminary 
budget the amounts to be expended are to be adjusted. or reduced, the bud- 
vet board may ecall in and question the members of the board of trustees 
and the clerk of the district or county high school and in adjusting or re- 
ducing such amounts the budget board shall be guided, as far as possible 
by their wishes; provided, further, that if any contract has been entered 
into between the board of trustees of any school district, or county high 
school, and any teacher, principal or other person, by the terms of which 
contract such teacher, principal or other person has been employed for the 
school year for which the preliminary budget has been prepared, or when 
any teacher or principal, by reason of employment during the last school 
year, is entitled under the provisions of section 1075, to retain his position 
and salary during the school year for which the preliminary budget was 
prepared, the board of school budget supervisors must not make any change 
in any item for salaries or wages which will reduce or in any manner affect 
the salary or wages of such teacher, principal or other person. 

History: En. Sec. 13, Ch. 178, L. 1933. 


1263.14. Final budget—expenditures over appropriations never to be 
paid. When the budget board has determined and fixed the amount which 
may be expended for each item in the budget of a school district maintain- 
ing a high school or in the budget of a county high school, it shall enter the 
amount so fixed for each item in column 4, Part I, of the budget, and the 
amount so entered in such column for each item and the total of all amounts 
so entered in such column shall constitute the final budget and the appro- 
priations for such school district, or county high school, for the current 
school year, and the board of school trustees and all officers and employees 
of such district, or county high school, shall be limited in the making of 
expenditures or incurring of liabilities to the amount of such detailed ap- 
propriations, respectively ; provided that transfers may be made from the 
appropriation for one item to the appropriation for any other item, as 
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hereinafter provided. Expenditures made, liabilities incurred or warrants 
issued in excess of any of the final budget detailed appropriations, as 
originally determined or as revised by transfer, as hereinafter provided, 
shall not be a lability of the district or of the county high school and no 
money of the district, or county high school, shall ever be used for the 
purpose of paying the same. 

History: En. Sec. 14, Ch. 178, L. 1933. 


1263.15. Transfers among budget items—limitation on transfers. When- 
ever it appears to the board of trustees of any school district maintaining 
a high school, or of a county high school, that the amount appropriated for 
any item in the final high school budget is in excess of the amount actually 
required to be expended for such item during the year for which such 
budget was adopted, and that the amount appropriated for any other item 
in such final budget, and payable from the same fund, is less than the 
amount which will be actually required for such item during such school 
year, such board of trustees may direct the clerk to notify the county treas- 
urer in writing to transfer the excess appropriation, or so much thereof as 
may be necessary, from such item to the item for which the appropria- 
tion is deficient, and the county treasurer must thereupon make a transfer 
of such amount. Provided, however, that no transfer shall ever be author- 
ized by a clerk of a school district, and no transfer shall ever be made by a 
county treasurer between any appropriation made in a budget for main- 
taining a high school or high schools and any budget appropriation for 
maintaining elementary grade schools in the same district. 

History: En. Sec. 15, Ch. 178, L. 1933. 


1263.16. Budget act not applicable in emergency cases. The provisions 
of this act shall not apply in the case of any emergency caused by the de- 
struction or impairment of any school property necessary for the mainte- 
nance of a high school, or by the entering by a court of competent juris- 
diction of a judgment for damages against the district, or a county high 
school, or by enactment of legislation, after the adoption of any final 
budget, requiring expenditures not contemplated therein, but the trustees 
of any district, or county high school, when such emergency arises therein, 
may proceed, in any manner authorized by law, to levy taxes, raise funds, 
and make expenditures to meet and overcome such emergency. 

History: En. Sec. 16, Ch. 178, L. 1933. 


1263.17. Lapse of appropriations—provision for unpaid claims. All 
appropriations, other than appropriations for uncompleted improvements 
in progress of construction, shall lapse at the end of the school year, pro- 
vided that appropriation accounts shall remain open for a period of twenty 
(20) davs thereafter for the payment of claims incurred against such ap- 
propriations prior to the close of the school year and remaining unpaid. 
After such period shall have expired all appropriations, except as herein- 
before provided regarding uncompleted improvements, shall be null and 
void and any lawful claim presented thereafter against any such appro- 
priation shall be provided for in the next ensuing budget. 

History: En. Sec. 17, Ch. 178, L. 1933. 
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1263.18. Statement of amounts to be raised by tax levies. After the 
budget board has completed and adopted the final budget for high school 
purposes for each district maintaining a high school, and for the county 
high school, if any, said board shall prepare and attach to each such budget 
a statement showing the amount necessary to be raised by tax levies for 
high school purposes, which statement shall be substantially as follows: 


SUMMARY OF REQUIREMENTS. 


A. MAINTENANCE OF HIGH SCHOOL. 


1. Total budget for maintenance including capital outlay ........ So4l. taaene 
2. Registered warrants per treasurer’s statement, with 

mterest.tbhereon 7 oe ae RAG is Sg Oe Oy ee ee eee 2 eee iBason 
3. Cash reserve required to maintain high school from July 

Isto December. of/ following, year jue). ee ee 
4. Total required for maintenance of high school 

GAdd lines: La2iandua aks ts, ee sak oe Oe cae ly $ 
5. Cash on hand in high school fund of district or county 

high school as per treasurer’s statement, ..................-cccee-ee- 
6. Receipts as estimated for high school maintenanee .................. 


7. Total cash and estimated receipts. (Add lines 5 and 6) .......... Ge dees 
8. AMOUNT TO BE RAISED BY SPECIAL COUNTY HIGH 


SCHOOL LEVY. (Deduct line 7 from iine 4) -..1.....000202.2.... $ 
History: En. Sec. 18, Ch. 178, L. 1933. 


1263.19. Levy of taxes. The county superintendent of schools, as clerk 
of the school budget board, shall, when the board of county commissioners 
meets on the second Monday in August for the purpose of fixing tax levies, 
lay before such board the budgets for all school districts in the county 
maintaining high schools and for the county high school, if there be one, 
and the budget prepared by the county superintendent of schools under 
section 1263.8 for pupils authorized to attend high schools outside of the 
county and the budgets for joint school districts maintaining high schools 
as provided in section 1263.25, as finally adopted and approved by the 
school budget board, and the board of county commissioners shall determine 
from all such budgets the amount necessary to be raised by the special high 
school tax levy, and endorse the same on each and all of such budgets and 
shall fix such number of mills of such tax levy within the limits prescribed 
by section 1263.11, as will produce:such amount. : 

History: En. Sec. 19, Ch. 178, L. 1933. 


1263.20. Filing of budget and distribution of copies. After the final 
budgets for all school districts maintaining a high school, and for the county 
high school, if any, and the budget prepared by the county superintendent 
of schools under section 1263.8, and the joimt district budgets have been 
approved and adopted by the budget board, the county superintendent of 
schools as clerk of such board shall file such final budgets in the office of 
the budget board, and shall make a full and complete copy of each thereof 
and transmit said copy to the state superintendent of public instruction 
on or before the first day of September. And the county superintendent 
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shall, before the first day of September, send to the clerk of the board of 
school trustees of each school district and to the clerk of the board of trus- 
tees of the county high school, if any, and deliver to the county treasurer, 
a copy of so much of each of such final budgets as approved and adopted 
by such budget board, as shows the different items for which appropria- 
tions were approved by such budget board and the amount of the appropria- 
tion approved for each such item. 

History: En. Sec. 20, Ch. 178, L. 1933. 

1263.21. Accounts of county treasurer—transfers. When the county 
treasurer has received from the county superintendent, as clerk of the 
budget board, a copy of so much of the said budgets as shows the items 
and appropriations approved by the budget board, as provided in section 
1263.20, the county treasurer shall open an account on his books with each 
school district for which a final high school budget was adopted, and for 
the county high school, if any, and shall enter in such account each item 
for which any appropriation was made in such final budget and the amount 
appropriated therefor. The account for high school budget for each such 
district shall be separate and distinct from the account for elementary 
school budget for such district. If the clerk of any school district, or of a 
county high school shall direct the county treasurer to transfer any amount 
from one item of the final high school budget to another item of such 
budget, as authorized in this act, the county treasurer shall make such 
entries in the account of such school district, or county high school, as will 
show such transfer. 

History: En. Sec. 21, Ch. 178, L. 1933. 


1263.22. Issuance of warrants in triplicate—disposal of copies. The 
clerk of each school district, and of the county high school, if any, must 
issue all warrants drawn against any fund for high school purposes in 
triplicate, and each thereof shall show on its face the. particular item 
appropriation as set forth in the final budget, against which the warrant is 
drawn. The original warrant shall be delivered to the person entitled 
thereto; the duplicate, across the face of which shall be printed or endorsed 
‘‘Not Negotiable—Copy for County Treasurer,’’ shall be mailed to the 
county treasurer immediately after the original has been drawn and signed; 
and the triplicate across the face of which shall be printed or endorsed 
‘“Not Negotiable—Copy for Clerk of School District,’’ or ‘‘Not-Negotiable 
—Copy for Clerk of County High School,’’ as the case may be, shall be 
retained by the clerk of the school district or county high school as a 
receipt for such disbursement. 

History: En. Sec. 22, Ch. 178, L. 1933. 


1263.23. Account of warrants— insufficient appropriation— notice to 
clerk of exhaustion of appropriation. Immediately on receiving the dupli- 
eate of any warrant issued by any school district for high school purposes, 
or by a county high school, the county treasurer shall enter in the high 
school account of such district or county high school under the proper item 
of appropriation, the amount of such warrant and the number thereof, so 
that each item of appropriation will at all times show the amount of the 
unexpended appropriation made therefor in the final budget. 
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Whenever the high school account of any school district, or of a county 
high school, shows that the amount appropriated for any item by the final 
budget has been exhausted, or that the amount for which any warrant has 
been drawn is greater than the unexpended balance appropriated for such 
item, the treasurer must note such fact on the account when entering the 
amount of such warrant in such account, and must not pay the original 
warrant, or register the same, when presented to him, but he shall endorse 
across the face thereof the ‘‘Payment and Registration Refused Account 
Insufficient Appropriation’’ and return the same to the person presenting it 
for payment or registration. 


Whenever it appears to the county treasurer, after entering the amount 
of any warrant in the high school account of any school district, or county 
high school that the item appropriation against which the warrant is issued 
is so nearly exhausted that the issuance of any additional warrant or war- 
rants against the same will exhaust or exceed such appropriation, the treas- 
urer shall immediately notify the clerk of the school district, or county 
high school, of such condition and no warrant must thereafter be issued by 
such clerk against such appropriation item which will exceed the unex- 
pended balance of the appropriation therefor. 

History: En. Sec. 23, Ch. 178, L. 1933. 


1263.24. Budget supervisors for joint school districts. When a joint 
school district maintains high school in only one county the county superin- 
tendent of schools, the board of school budget supervisors and the county 
treasurer of such county shall be the superintendent, budget board and 
county treasurer to perform the duties imposed by this act with reference 
to high school budgets and accounts for such joint district. When high 
schools of a joint district are maintained in more than one county the 
county superintendent of schools, board of school budget supervisors, and 
- county treasurer of the county to perform the duties imposed by this act , 
with reference to the high school budgets and accounts of the joint district 
shall be designated by the state superintendent of public instruction. High 
school budgets for joint school districts shall be filed with the county super- 
intendent of the county who is required to perform the duties imposed by 
this act with regard to such budgets. 

History: En. Sec. 24, Ch. 178, L. 1933. 


1263.25. Determination of amount of budget in joint districts—appor- 
tionment. As soon as the preliminary high school budget for a joint district 
is filed with a county superintendent of schools such superintendent shall 
ascertain and determine the total number of high school pupils residing 
within such district eligible for ascertaining the maximum amount for 
which such district may budget for high school purposes, as provided in 
section 1263.5, and the total number of such pupils residing in each county 
in which any part of the joint district is situated. The county superin- 
tendent shall then apportion the amount which it is estimated will be re- 
ceived by such joimt district from the county high school levy, as shown in 
Part Il of such budget, between such counties in proportion to the number 
of such high school pupils residing in each county, and shall enter on such 
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preliminary high school budget of the joint district a certificate reciting 
such facts, which shall be substantially as follows: 


APPORTIONMENT OF JOINT SCHOOL DISTRICT 
HIGH SCHOOL FUND. 
Total number high school pupils residing within the joint district regularly 
enrolled and attending high schools of the district for not less than forty 
(40) days during the last completed school year ~......200.22202202.2-.seeseceeeee lennon 


' Total number of such pupils residing within ............0:...0000-.0... county. 
Totabnumber of such pupils résidime; withime.. cee. county. 
Total amount for preliminary high school budget required to be raised by 
BOM DVI bo as CIdG Lele Wives ute Mie een Ot eke aee Ue cts ne pe a tatiere xt 
Pa ofiiiee POL LOUMttLOL seer et, See cae ery wd hy SORIVEY St es eee a eas 
PEMDED eT SP OOLUONeU MO. ei. se Coe mete ae pee ere yt COUMLY thse) e rt 
County Super It cmd aniteb Ph eed rg Rr ar! County, Mont. 


Such county superintendent shall, not later than the twentieth day of 
July transmit a copy of such certificate to the county superintendent of 
every other county in which any portion of the joint school district is 
situated. 

History: En. Sec. 25, Ch. 178, L. 1933. 


1263.26. Apportionment between counties of tax for joint districts. The 
board of county commissioners designated to perform the duties imposed 
by this act in connection with the high school budget of a joint district, 
when the high school budget for such district as finally approved and 
adopted has been laid before such board, shall apportion the amount shown 
in the summary attached thereto to be raised by the special high school 
tax levy for high school maintenance purposes in such joint district, be- 
tween the counties in which the joint district is situated, in proportion to 
the number of eligible high school pupils of the district residing in each 
county as shown by the certificate of the county superintendent of schools 
attached to such budget, and in determining the amount to be raised for 
maintenance of all high schools in the county by the special high school 
tax levy, shall include the amount apportioned to such county for such 
joint school district. The county superintendent of each other county shall, 
at the time the high school budgets for such county, as finally approved 
and adopted, are laid before the board of county commissioners of such 
county inelude all such certificates received from the county superintend- 
ents of other counties, and the amount apportioned to such county in such 
certificates shall be deemed the high school budgets for such joint districts 
within such county, and the board of county commissioners in determining 
the amount to be raised by the special high school tax levy for the mainte- 
nance of all high schools in such county, shall include the amounts appor- 
tioned to such county for such joint school districts as shown by such cer- 
tificates. In the event a seven (7) mill tax levy will not produce the amount 
required for high school maintenance purposes in any county in which any 
part of a joint district is situated, then in fixing the amount of such levy 
the number of such pupils residing in and attending school within that part 
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of the joint district situated in such county shall be taken, with all other 

eligible high school pupils in the county, for the purpose of determining 

the rate of tax levy necessary to produce one hundred twenty-five dollars 

($125) per pupil for each of such pupils, as provided in section 1263.11. 
History: En. Sec. 26, Ch. 178, L. 1933. 


1263.27. Apportioning proceeds of tax. In apportioning the proceeds 
of the special high school tax levy in accordance with the provisions of 
section 1263.11, in any county in which a joint school district maintains a 
high school or high schools, that part of the joint district within such 
county shall be treated as a school district entirely within such county and 
the eligible pupils residing in such part of the joint district shall be in- 
eluded in apportioning the proceeds of the special high school tax levy. 

History: En. Sec. 27, Ch. 178, L. 1933. 


1263.28. County treasurers to transmit funds to county keeping budget 
and accounts. The county treasurer of each county in which any part of a 
joint school district, maintaining a high school, or high schools, is situated, © 
shall, on the fifteenth day of December in each year, and at the end of 
every three (3) months thereafter, transmit all moneys in his possession be- 
longing to such joint school district, to the county treasurer of the county 
required to keep the budget and high school accounts of the joint district. 

History: Hn. Sec. 28, Ch. 178, L. 1933. 


1263.29. Care and disbursement of moneys. The moneys apportioned 
to or received by any school district or county high school under the pro- 
visions of this act shall be held by the county treasurer of the county to 
the credit of the school district or county high school as its high school fund 
and separate and distinct from all other public moneys, and disbursements 
therefrom shall be made for high school purposes only by warrant as pro- 
vided in sections 1263.22 and 1263.23. 

History: En. Sec. 29, Ch. 178, L. 1933. 


1263.30. Warrants may be drawn before apportionment, when—limita- 
tions. The county treasurer shall not pay out any moneys received for the 
maintenance of high schools from the levy of the special high school tax 
until the county superintendent of schools has apportioned the proceeds of 
such tax among the high schools entitled to share therein and in the manner 
provided in this act. But the board of trustees of any school district main- 
taining a high school, or any county high school may draw warrants 
against its high school fund before such apportionment, provided that the 
ageregate of all such warrants drawn against any such high school fund 
does not exceed one-half (14) of the amount estimated in the high school 
budget to be received from such tax as set out in such budget; and pro- 
vided that nothing herein contained shall be construed as prohibiting the 
issuance and payment of warrants by any board of trustees of a county 
high school, or of a school district maintaining a district high school out 
of any other moneys belonging to its high school fund which may have been 
theretofore apportioned to it, or which it may have received from other 
sources, than the special high school tax. 

History: En. Sec. 30, Ch. 178, L. 1933. 
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1263.31. Enforcement of provisions—forms to be furnished—use of 
forms. The state superintendent of public instruction shall have general 
supervision over the enforcement of the provisions of this act, and shall 
have the power and it shall be the duty of such superintendent to adopt 
and promulgate suitable and proper rules and regulations to secure such 
enforcement and to require compliance therewith. Such superintendent 
shall, whenever it is deemed necessary to secure proper enforcement of the 
provisions of this act, make such changes as may be deemed necessary in 
any of the forms or statements contained in this act, and shall furnish each 
county superintendent with a copy of all such forms and statements, and 
it shall be the duty of each county superintendent to cause a sufficient 
number of such forms to be printed for use in the county. Every county 
high school and school district maintaining’ a high school. shall use the 
forms prescribed herein, or as changed by the state superintendent of pub- 
le instruction; provided that if any such school district or county high 
school desires to use any form more fully itemized than the corresponding 
form contained herein, the same may be so used upon obtaining the approval 
and consent of such superintendent. 

History: En. Sec. 31, Ch. 178, L. 1933. 


1264-1276. Repealed—Chapter 148, laws of 1931. 
1277. Omitted. 

1278-1282. Repealed—Chapter 148, laws of 1931. 
1283.-1293. Omitted. 

1294-1301. Repealed—Chapter 148, laws of 1931. 


CHAPTER 119 
HIGH SCHOOL DISTRICTS—PUBLIC WORKS 


Section 1301.1. High school trustees may undertake public works program—petition 

not necessary. 

1301.2. Commission may divide county into high school districts—creation of 
commission. 

1301.83. Bonds may be issued by trustees. 

1301.4. Laws applicable to bonds. 

1301.5. Construction of act. 

1301.6. Act not applicable to certain high school districts. 

1301.1. High school trustees may undertake public works program— 
petition not necessary. In counties having a county high school the board 
of trustees of the county high school and the boards of trustees of any 
school districts maintaining high schools, are hereby designated as the 
boards of trustees of the respective high school districts established under 


this act. 


To effectuate the purpose of this act, the board of trustees of any high 
school district, as herein provided for, is hereby authorized to undertake 
a program of public works in the construction, improvement, repair of 
buildings and equipment for the same for the use of any or all high schools 
in such high school district. Such proceedings may be commenced by reso- 
lution upon the part of such board of trustees of such high school district 
of its own motion and without any petition being filed therefor. 
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History: En. Sec. 1, Ch. 47, Ex. L. 1933. schools in the act, evidently having in 
contemplation only those maintaining 


COMPGLGALOD 508) HIS ASO Soren such a course. Pierson v. Hendricksen et 


ph ower, al., 98 M 244, 253, 38 P 2d 991. 
Under ch. 47, ex. L. 1933 (sections Ee a ey 
1301.1-1301.6), a school district maintain- Constitutionality 
ing only a two-year high school course Ch. 47, ex. L. 1933 (sections 1301.1- 


may properly be consolidated with a dis- 1301.6) held constitutional. Pierson v. 
trict maintaining a complete course, the Hendricksen et al., 98 M 244, 250, 38 P 
legislature, whenever referring to high 2d 991. 

1301.2. Commission may divide county into high school districts—cre- 
ation of commission. In all counties having county high schools, in which 
there are maintained two (2) or more high schools, a commission consisting 
of the county commissioners and the county superintendent of schools shall 
at the request of any high school board of trustees in the county, divide the 
county into high school districts for the purpose of this act, provided that 
the boundaries established by said commission shall be subject to the ap- 
proval of the superintendent of public instruction. 

In creating such districts the commission shall give first consideration 
to the factor of convenience of the patrons of the several schools. Common 
school districts may be grouped for the purpose of this act and when prac- 
ticable high school districts shall be made up of contiguous and adjacent 
common school districts but the commission must take into consideration 
the existence or non-existence of obstacles to travel, such as mountains and 
rivers and existence or non-existence of highways and distance to high 
school. No common school districts shall be divided for the purposes of 


this act but must be made a part of a high school district in its entirety. 
History: En. Sec. 2, Ch. 47, Ex. L. 1933. 


1301.3. Bonds may be issued by trustees. The boards of trustees of 
high school districts established under this act are hereby vested with the 
power and authority to issue and negotiate coupon bonds on the credit of 
high school districts in conformity with and for any one or more of the 
purposes provided in existing statutes, or statutes that may be hereafter 


enacted. 
History: Hn. Sec. 3, Ch. 47, Ex. L. 1933. 


1301.4. Laws applicable to bonds. All of the laws of this state govern- 
ing the issuance and sale of bonds by school districts, the levying of taxes 
for the payment of the principal and interest thereof and payment and re- 
demption thereof, insofar as the same are applicable and not in conflict with 
any of the provisions of this act, shall apply to and govern all bonds issued 


under the provisions of this act. 
History: En. Sec. 4, Ch. 47, Ex. L. 1933. 


1301.5. Construction of act. This act shall not repeal any statute now 
in force, nor prevent the exercise of powers as elsewhere in the statutes of 
this state provided. It shall constitute an additional and cumulative 
method of borrowing money and of carrying out the powers herein author- 
ized. The high school districts created under the provisions of this act, are 
for construction, repair, improvement and equipment purposes only, and 
it shall not be construed so as to interfere with or repeal any existing laws 


relating to the maintenance or operation of high schools within the county. 
History: En. Sec. 5, Ch. 47, Ex. L. 1933. 
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1301.6. Act not applicable to certain high school districts. Provided, 
that nothing in this act shall apply to any high school districts in a county 
having a population of forty-five thousand (45,000) or over, based on the 
United States census of 1930. 

History: En. Sec. 5A, Ch. 47, Ex. L. 1933. 


1302-1310c. Repealed—Chapter 148, laws of 1931. 
1311. Omitted. 
1312-1317. Repealed—Chapter 148, laws of 1931. 


CHAPTER 120 
AMERICANIZATION SCHOOLS 
Section 1318. Americanization schools, establishment of. 
1319. Course of study, approval of. 
1320. Combining districts for creation of. 
1321. Expense of maintenance. 
1322. Powers of board of trustees. 

1318. Americanization schools, establishment of. The board of trus- 
tees of the several school districts in the state of Montana are hereby 
vested with power and authority to establish and maintain Americaniza- 
tion schools for all mentally normal persons over the age of sixteen years, 
in which schools there shall be taught the following subjects: Reading 
and writing the HEnglish language, American history and principles of 
citizenship, and any other school subjects which the school trustees deem 
necessary for the Americanization of the students enrolled. 

History: En. Sec. 1, Ch. 38, L. 1919; re-en. Sec. 1318, R. C. M. 1921. 


1319. Course of study, approval of. In districts of the first and second 
class having a superintendent of schools of the district, the course of 
study shall be approved by such superintendent of schools. In all other 
districts, the course of study shall be approved by the county superin- 
tendent and the superintendent of public instruction. 

History: En. Sec. 2, Ch. 38, L. 1919; re-en. Sec. 1319, R. C. M. 1921. 


1320. Combining districts for creation of. The board of trustees of any 
two or more school districts may combine in establishing and maintaining 
such Americanization school, and the expenses thereof shall be borne by 
such school districts in proportion to the number of students enrolled from 
each district. 

History: En. Sec. 3, Ch. 38, L. 1919; re-en. Sec. 1320, R. C. M. 1921. 


1321. Expense of maintenance. The expenses of such Americaniza- 
tion schools shall be paid out of the funds provided for by section 1203 
of this code. : 

History: En. Sec. 4, Ch. 38, L. 1919; re-en. Sec. 1321, R. C. M. 1921. 


1322. Powers of board of trustees. The board of trustees of any school 
district is hereby authorized to perform any and all acts which may be 
necessary for the purpose of carrying this act into effect, and for the 
further purpose of obtaining the benefits of any appropriation which may 
be made by the federal government for similar purposes. 

History: En. Sec. 5, Ch. 38, L. 1919; re-en. Sec. 1322, R. C. M. 1921. 
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CHAPTER 121 


DEFINITIONS AND GENERAL PROVISIONS 


Section 1323. Gender. 
1324, Fines and penalties. 
1325. Printing and binding. 
1326. School officers not to act as agents. 
1327. Oath of office. 
1327.1. Oath required of persons applying for teaching positions. 
1327.2. Oath required of instructors in state educational institutions. 
1328. Duty of county attorney. 
1329. Penalties. 

1323. Gender. Whenever the word ‘‘he’’ or ‘‘his’’ occurs in this title, 
referring either to the members of the board of trustees, county superin- 
tendent, teachers, school officers, or children, it shall be understood to mean 
also ‘‘she’”’ or “‘her.’’ 


History: En. Sec. 2200, Ch. 76, L. 1913; NOTE.—The word ‘‘title’’ is retained 
re-en. Sec. 1323, R. C. M. 1921. in sections 1323 to 1329 as referring to 
the entire body of law originally enacted 

as chapter 76, laws of 1913. 


1324. Fines and penalties. All fines and penalties not otherwise pro- 
vided for in this title, shall be collected by an action in any court of com- 
petent jurisdiction, and shall be paid into the county school fund imme- 
diately after collection. , 

History: En. Sec. 2201, Ch. 76, L. 1913; NOTE.-—The word ‘‘title’’ is retained 
re-en. Sec. 1324, R. C. M. 1921. in this section as referring to the entire 
body of law originally enacted as chapter 

76, laws of 1913. 

1325. Printing and binding. All printing and binding required under 
this title shall be executed in the form and manner, and at a price not 
exceeding other county printing, and shall be paid in like manner out of 
the general school fund. 


History: En. Sec. 2202, Ch. 76, L. 1913; NOTE.—The word ‘‘title’’? is retained 
re-en. Sec. 1325, R. C. M. 1921. in this section as referring to the entire 
body of law originally enacted as chapter 

76, laws of 1913. 


1326. School officers not to act as agents. Neither the superintendent 
of public instruction nor any person in his office, nor any county superin- 
tendent, nor school district officer, nor any officer or teacher connected 
with any public school, shall act as agent or solicitor for the.sale of any 
school-books, maps, charts, school library books, school furniture, or appa- 
ratus, or furnish any assistance to, or receive any reward therefor, from 
any author, publisher, bookseller, or dealer, doing the same. Every per- 
son violating this section shall be deemed guilty of a misdemeanor, and be 
liable to a fine of not less than fifty nor more than two hundred dollars 
for each offense, and shall be liable to removal from office therefor. 


History: En. Sec. 2025, Pol. C. 1895; re-en. Sec. 1041, Rev. C. 1907; re-en. Sec. 
2203, Ch. 76, L. 1913; re-en. Sec. 1326, R. C. M. 1921. 


1327. Oath of office. Any person elected or appointed to any office 
mentioned in this title shall, before entering upon the discharge of the 
duties thereof, take the oath of office. In case such officer has a written 
appointment or commission, his oath shall be indorsed thereon; otherwise 
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it may be taken orally; in either case it may be sworn to before any officer 
authorized to administer all oaths relative to school business appertaining 
to their respective offices, without charge or fee. 

History: En. Sec. 2026, Pol. C. 1895; NOTE.—The word ‘‘title’’ is retained 
re-en. Sec. 1042, Rev. C. 1907; re-en. Sec. in this section as referring to the entire 
2205, Ch. 76, L. 1913; re-en. Sec. 1327, body of law originally enacted as chapter 
R. C. M. 1921. 76, laws of 1913. 

1327.1. Oath required of persons applying for teaching positions. Every 
person who applies for a contract, or any renewal thereof, to teach in any 
of the public schools of this state, shall subscribe to the following oath or 
affirmation before some officer authorized by law to administer oaths: 


“‘T solemnly swear (or affirm) that I will support the constitution of 
the United States of America, the constitution of the state of Montana 
and the laws of the United States and the state of Montana, and will, by 
precept and example, promote respect for the flag and the institutions 
of the United States and the state of Montana, reverence for law and order 
and undivided allegiance to the government of the United States of 
America.’’ 


Such oath or affirmation shall be executed in duplicate and one copy 
thereof shall be filed with the state superintendent of public instruction at. 
the time when the application for a license is made, and the other copy shall 
be retained by the person who subscribed to such oath or affirmation. No 
such contract shall be entered into, or be effective, unless such oath shall 
have been filed. 

History: En. Sec. 1, Ch. 19, L. 1931. 


1327.2. Oath required of instructors in state educational institutions. 
Every professor, instructor or teacher who shall hereafter be employed 
by any university, normal school or college in this state which is supported 
in whole or in part by public funds, shall, before entering upon the dis- 
charge of his or her duties, subscribe to the oath or affirmation as pre- 
seribed in section 1327.1 before some officer authorized by law to admin- 
ister oaths. Such oath or affirmation shall be executed in duplicate and 
one copy thereof shall be filed with the president of such university, normal 
school or college, and one copy shall be retained by the person who sub- 
seribed to such oath or affirmation; provided, however, the above require- 
ment shall not apply to exchange professors or temporary employees. 

History: En. Sec. 2, Ch. 19, L. 1931. 


References 
Peterson et al. v. Fugle et al., 96 M 537, 542, 31 P 2d 1030. 


1328. Duty of county attorney. The county attorney shall be the 
legal adviser of the county superintendent and all school trustees, and 
shall prosecute and defend all suits to which a district may be a party. 


History: En. Sec. 2027, Pol. C. 1895; re-en. Sec. 1043, Rev. C. 1907; re-en. Sec. 2206, 
Ch. 76, L. 1913; re-en. Sec. 1328, R. C. M. 1921. 


1329. Penalties. Any person who shall violate any provisions of this 
title shall be deemed guilty of a misdemeanor (when not otherwise pro- 
vided in this title), and upon a conviction thereof shall be fined in a sum 
not less than twenty dollars nor more than two hundred dollars, or by 
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imprisonment in the county jail not less than five days nor more than 
thirty days, or by both such fine and imprisonment. 


History: En. Sec. 2028, Pol. C. 1895; NOTE.—The word ‘‘title’’ is retained 
re-en. Sec. 1044, Rev. C. 1907; re-en. Sec. in this section as referring to the entire 
2207, Ch. 76, L. 1913; re-en. Sec. 1329, body of law originally enacted as chapter 
R. C. M. 1921. 76, laws of 1913. 


CHAPTER, 122 


MILITIA—COMPOSITION—ENROLLMENT—OFFICERS— 
GENERAL PROVISIONS 


Section 1330. Military code of state. 
1331. Composition of the militia. 


1332. Governor as commander-in-chief. 

1333. Composition of organized militia. 

1334. Declaration of policy. 

1335. Composition of national guard. 

1336. Governor may order out organized militia. 
1337. Governor may order out unorganized militia. 


1338. Penalty for failure to obey eall. 

1339. Penalty for physician making false certificate. 
1340. Commander-in-chief may order enrollment. 
1341. Notice of enrollment. 

1342. Exemptions. 


1343. Penalties for dereliction or false certificates. 
1344, Compensation of enrolling officer. 

1345. Examination of persons and official records. 
1346. The adjutant-general of the state. 

1347. Suits against officers or enlisted men. 

1348. Personal staff for governor. 

1349. Duties of adjutant-general. 

1350. Officers to be commissioned by the governor. 
1351. Commissioned officers. 


1352. Staff officers, how chosen. 
1353. Eligibility for staff assignment. 


1354. Commissioned officers—selection. 

1355. Commissioned officers—promotion. 

1356. Commissioned officers—detail to staff. 

1357. Promotion to grade of major. 

1358. Promotion to grade of lieutenant-colonel and colonel. 
1359. Promotion to grade of brigadier-general of the line. 
1360. Promotion while in the service of the United States. 
1361. Officer may waive right to promotion. 


1362. Officer to take oath. 

1363. Oath, form of. 

1364. Dismissal of officers. 

1365. Seniority of officers. 

1366. Retirement of officers. 
1367. Reserves. 

1368. Period of enlistment. 

1369. Discharge of enlisted men. 


1370. Uniform allowance of officers. 

1371. Property to remain public property. 

1372. Uniforms, ete., exempt. 

1373. Claims against national guard appropriation. 


1373.1. Payment of part of Spanish-American war fund to quartermaster of 
the United States Spanish War Veterans, department of Montana. 

1374. Buying and receiving state property prohibited. 

1375. Pay of officers and enlisted men. 

1376. Pensions. 

1377. Camp duty. 


1378. Exemption from arrest—privileges of militia. 
1379. Interference with employment. 

1380. Allowance for incidental expenses. 

1381. Transportation and subsistence. 


1382. Authority of commanding officer. 
1383. Warning for duty. 
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1330. Military code of state. 


MILITIA—COMPOSITION 


1330-13833, 


This act, together with subsequent acts. 


amendatory thereof, and all future acts relating to the militia and na- 
tional guard of Montana, shall be known as the Military Code of the state 


of Montana. 


History: En. Sec. 1, Ch. 191, L. 1919; 
re-en. Sec. 1330, R. C. M. 1921. Cal. Pol. 
C. Secs. 1895-2112. 


NOTE.—The first militia law of the state 
was enacted March 10, 1885, laws of 1885, 
pp. 95 to 100, appearing as sections 1451 
to 1471, fifth division compiled statutes, 
1887. This act was superseded by the 
national guard act of March 12, 1889 (pp. 
189 to 205, laws of 1889). The latter act 
was superseded as a new military law en- 
acted in 1895 and appearing as sections 
2050 to 2245, political code, 1895. This 
act was superseded by senate bill No. 13, 
pp. 149 to 162, laws of 1897, which act 
appeared as sections 1045 to 1110, revised 
codes 1907. These sections were repealed 


1331. Composition of the militia. 


by chapter 145, laws of 1911, which law 
re-enacted a complete military code. The 
act of 1911 was referred to the people by 
referendum of November, 1912, and re- 
jected by them, thus restoring sections. 
1045 to 1110, revised codes 1907, to effect. 
The law is here given as it appears by the 
enactment of chapter 191, laws of 1919. 


Civil Liability of Military Officers 

For a discussion of the civil liability of 
military officers for the destruction of 
private property, see Herlihy v. Donohue, 
52 M 601, 161 P 164. 

References 


Cited or applied in In re McDonald; In 
re Gillis, 49 M 454, 43 P 947. 


The militia of the state of Montana. 


shall consist of all able-bodied male citizens of the United States, and all 

other able-bodied males who have or shall have declared their intention 

to become citizens of the United States, residing within this state, who shall 

be more than eighteen years of age, and except as hereinafter provided, 

not more than forty-five years of age, and said militia shall be divided into 

two classes, the national guard of Montana and the unorganized militia. 
History: En. Sec. 2, Ch. 191, L. 1919; re-en. Sec. 1331, R. C. M. 1921. 


1332. Governor as commander-in-chief. The militia of the state not 
in the service of the United States shall be governed and its affairs admin- 
istered pursuant to law by the governor, as commander-in-chief, through 
the adjutant-general’s department, which shall consist of the adjutant- 
general as its executive head, and such other officers and such enlisted men 
and civilian employees as the governor shall from time to time prescribe. 

History: En. Sec. 3, Ch. 191, L. 1919; re-en. Sec. 1332, R. C. M. 1921. 


1333. Composition of organized militia. The organized militia of Mon- 
tana shall consist of the commissioned officers, enlisted men, organizations, 
staffs, corps, and departments of the regularly commissioned and enlisted 
militia of the state, organized and maintained pursuant to law. Its nu- 
merical strength, composition, distribution, organization, arms, uniforms, 
equipment, training, and discipline shall be prescribed by the governor, in 
conformity with the laws and regulations of the United States and the 
laws of this state. In the absence of any federal law or regulation to the 
contrary, its minimum enlisted strength shall be twelve hundred, and it 
shall include at all times the adjutant-general’s department and at least 
one regiment of infantry. The governor may authorize and cause to be 
organized from time to time, within the organized militia of Montana, such 
additional staffs, corps, departments, branches, arms, and organizations as. 
he shall deem necessary, and he shall have power at will to alter, divide, 
consolidate, disband, muster out, or reorganize any staff, corps, department, 
branch, arm, or tactical or administrative subdivision, either now existing 
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or hereafter created within the organized militia of Montana, subject to 
the limitations imposed by the laws and regulations of the United States 
and the laws of this state. 

History: En. Sec. 4, Ch. 191, L. 1919; re-en. Sec. 1333, R. C. M. 1921. 


1334. Declaration of policy. The duty of maintaining and governing 
the organized militia not in the service of the United States rests upon the 
states respectively, subject to the constitutional authority of Congress, but 
the prime object of the force is the national defense. Its efficiency as an 
agent for national defense necessarily depends upon systematic uniformity 
in the organization, composition, arms, equipment, training, and discipline 
of its component parts. Its attainment of such uniformity and efficiency 
requires on the part of each state a rigid adherence to federal laws and 
regulations relating to militia. Therefore, the governor shall cause the 
organized militia of this state always to conform to all such federal laws 
and regulations as are now or may hereafter, from time to time, become 
operative and applicable, notwithstanding anything in the laws of this 
state to the contrary. The organized militia of Montana, or any part 
thereof, shall be subject to call for United States service at such times, in 
such manner, and such numbers as may from time to time be prescribed 
by the United States. 

History: En. Sec. 5, Ch. 191, L. 1919; re-en. Sec. 1334, R. C. M. 1921. 


1335. Composition of national guard. The national guard of Montana 
shall consist of the commissioned officers, enlisted men, staffs, corps, 
departments, and organizations of the organized militia of Montana regu- 
larly organized and maintained pursuant to law for land service. 

History: En. Sec. 7, Ch. 191, L. 1919; re-en. Sec. 1335, R. C. M. 1921. 


1336. Governor may order out organized militia. In event of war, 
insurrection, rebellion, invasion, tumult, riot, mob, or body of men acting 
together by force with intent to commit a felony or to offer violence to 
persons or property, or by force and violence to break and resist the laws 
of this state, or the United States, or in case of the imminent danger of 
the occurence of any of said events, or in event of public disaster, the 
governor shall have power to order the organized militia of Montana, or 
any part thereof, into the active service of the state, and to cause them 
to perform such duty as he shall deem proper. The governor shall also 
have power to order out the organized militia, or any part thereof, to pre- 
serve order and keep the people within bounds at any large public assem- 
blage; provided, that such action shall be taken only upon written request 
of the mayor of the city or the sheriff of the county, or a district judge in 
the judicial district within which said assemblage is to occur. 

History: En. Sec. 8, Ch. 191, L. 1919; re-en. Sec. 1336, R. C. M. 1921. 


1337. Governor may order out unorganized militia. In event of or 
imminent danger of war, insurrection, rebellion, invasion, tumult, riot, 
resistance to law or process or breach of the peace, if the governor shall 
have ordered into active service all the available forces of the organized 
militia of Montana and shall consider them insufficient in numbers to prop- 
erly accomplish the purpose, he may then, in addition, order out the un- 
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organized militia, or such portion thereof as he may deem necessary, and 


cause them to perform such military duty as the circumstances may require. 
History: En. Sec. 9, Ch. 191, L. 1919; re-en. Sec. 1337, R. C. M. 1921. 


1338. Penalty for failure to obey call. Every member of the militia 
who shall have been ordered out for either state or federal service under 
the provisions of the two preceding sections, and who shall refuse or wil- 
fully or negligently fail to report at the time and place and to the officer 
designated in the order, or to the representative or successor of such 
officer, shall be deemed guilty of desertion, and shall suffer such penalty 
as a general court-martial may direct, unless he shall produce a sworn cer- 
tificate from a licensed physician of good standing that he is physically 
unable to appear at the time and place designated; provided, that any per- 
son chargeable with desertion under this section may be taken by force 
and compelled to serve. 

History: En. Sec. 10, Ch. 191, L. 1919; re-en. Sec. 1338, R. C. M. 1921. 


1339. Penalty for physician making false certificate. Whenever any 
physician shall knowingly make and deliver a false certificate of physical 
disability concerning any member of the militia who shall have been 
ordered out or summoned for active service, such physician shall thereby 
forfeit forever his license and right to practice in this state, and shall be 
deemed guilty of perjury. 

History: En. Sec. 11, Ch. 191, L. 1919; re-en. Sec. 1339, R. C. M. 1921. 


1340. Commander-in-chief may order enrollment. Whenever the 
commander-in-chief shall deem it necessary, in event of or imminent dan- 
cer of war, insurrection, rebellion, invasion, tumult, riot, resistance to law 
or process, or breach of the peace, he may order an enrollment by counties 
of all persons subject to military duty, designating the county assessor or 
some other person for each county to act as county enrolling officer. Each 
county enrolling officer may appoint such assistant or assistants as may be 
authorized by the commander-in-chief. In each county the enrollment 
shall include every sane, able-bodied male inhabitant not under sentence 
for an infamous crime, who is more than eighteen and less than forty-five 
years of age. The enrollment shall be made in triplicate, and shall state 
the name, residence, age, occupation, and previous or existing military or 
naval service of each person enrolled. When complete, the rolls shall 
be verified under oath by the enrolling officer, who shall immediately 
thereupon file one copy with the adjutant-general of the state and another 


with the county clerk, retaining the third copy for himself. 
History: En. Sec. 12, Ch. 191, L. 1919; re-en. Sec. 1340, R. C. M. 1921. 


1341. Notice of enrollment. Persons making an enrollment under this 
act shall, at the time of making same, serve a notice of such enrollment 
upon each person enrolled, by delivering such notice to him personally, or 
by leaving it with some person of suitable age and discretion at his ‘place 
of business or residence, or by mailing such notice to him at his last known 
place of residence, and shall make a return under oath of such service 
to accompany the copy of the enrollment filed with the adjutant-general. 


Such return shall be prima facie evidence of the facts therein shown. 
History: En. Sec. 13, Ch. 191, L. 1919; re-en. Sec. 1341, R. C. M. 1921. 
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1342. Exemptions. Whenever an enrollment shall have been ordered 
under this act, the commanding officer of existing organizations of militia, 
and the chiefs of all police and fire departments, shall make and deliver 
to the enrolling officer of the county in which such organization and de- 
partments are stationed, verified lists in triplicate of the members of their 
respective commands and departments, and the enrolling officer shall mark 
‘‘Bxempt’’ opposite the names of all persons so listed, attaching one copy 
of each such list to each copy of the enrollment. The enrolling officers 
shall also mark ‘‘Exempt’’ opposite the names of all federal, state, and 
county officers. All other persons claiming exemption must, within fifteen 
days after service upon them of the notice of enrollment, make a written 
verified claim in duplicate of such exemption, and file the same in the 
office of the county clerk, who shall within five days thereafter forward 
one copy thereof with remarks and recommendations to the adjutant- 
general. Upon the expiration of the time within which any claim of 
exemption may be filed and received by the adjutant-general, the latter 
shall notify the county clerk of his decision in each case where exemption 
has been claimed, and the county clerk shall write upon the roll opposite 
the name of each- person whose claim of exemption has been allowed by 
the adjutant-general the word ‘‘Exempt.’’ All those on the roll not 
marked ‘‘Exempt’’ shall be subject to military duty. 

History: En. Sec. 14, Ch. 191, L. 1919; re-en. Sec. 1342, R. C. M. 1921. 


1343. Penalties for dereliction or false certificate. If any officer or 
person, who becomes charged under this act with any duty relating to an 
enrollment of persons subject to military duty, refuses or neglects to per- 
form the same within the time and substantially in the manner required 
by law, or if he shall knowingly make any false certificate, or if, when 
acting as county or assistant enrolling officer, he shall knowingly or wil- 
fully omit from the roll any person required by this act to be enrolled, he 
shall thereby forfeit not less than one hundred nor more than five hundred 
dollars, to be sued for in the name of the state of Montana by the prose- 
cuting attorney of the county, in which such offense shall occur, the 
amount of the penalty to be determined by the court, and when recovered 
to be paid into the military fund of the state. 

History: En. Sec. 15, Ch. 191 L. 1919; re-en. Sec. 1343, R. C. M. 1921. 


1344. Compensation of enrolling officer. Hach county enrolling officer 
shall be allowed the sum of five cents per name enrolled and served with 
notice of enrollment by him or his assistants, to be audited and paid as 
other military bills out of any moneys in the military fund not otherwise 
appropriated, and from such allowance he must pay his assistant or assist- 
ants. 

History: En. Sec. 16, Ch. 191, L. 1919; re-en. Sec. 1344, R. C. M. 1921. 


1345, Examination of persons and official records. All civil officers 
in each county, city, and town shall allow persons authorized under this 
act to make enrollments, at all proper times to examine their records and 
take copies thereof or information therefrom. It shall be the duty of 
every person, under the penalties provided in section 1848 of this code, 
upon appleation of any person legally authorized to make an enrollment, 
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truthfully to state all of the facts within his knowledge concerning any 
individual of whom the enroller shall make inquiry. In event of a viola- 
tion of this section, the enroller shall report the facts to the prosecuting 
attorney, who shall at once proceed to enforce the penalty. 

History: En. Sec. 17, Ch. 191, L. 1919; re-en. Sec. 1345, R. C. M. 1921. 


1346. The adjutant-general of the state. There shall be an adjutant- 
general of the state, who shall be appointed by the. governor, and shall 
have the rank of brigadier-general. He shall hold office at the pleasure of 
the governor, and his commission shall expire with the term for which the 
governor appointing him shall have been elected. He shall perform the 
duties prescribed for him in this chapter and in the regulations now or 
hereafter issued thereunder, and in the statutes of the United States now 
or hereafter enacted, and such duties as pertain to the duties of the 
chiefs of staff departments. 
History: En. Sec. 23, Ch. 191, L. 1919; re-en. Sec. 1346, R. C. M. 1921. 


1347. Suits against officers, or enlisted men. When any suit or pro- 
ceeding shall be commenced in any court by any person against any 
military officer of the state for any act done by such officer in his official 
capacity in the discharge of any duty under this act, or against any per- 
son acting under the authority or order of any such officer, or by virtue of 
any warrant issued by him pursuant to law, the defendant may require 
the person prosecuting or instituting such suit or proceeding to file a cost 
bond running to the state of Montana of not less than two hundred dol- 
lars, or such greater sum as may be fixed by the court on application 
therefor, for the payment of costs that may be incurred by the defendant 
therein, and in ease the plaintiff shall be nonsuited, or have the verdict or 
judgment rendered against him, the defendant shall recover costs. The 
defendant in such action shall be defended by the attorney general at the 
expense of the state, but private counsel may be employed by the defend- 
ant. No action shall he against any officer or enlisted man for any acts 
done by him by virtue of any order which may hereafter be held invalid 
by any civil court. | 

History: En. Sec. 18, Ch. 191, L. 1919; re-en. Sec. 1347, R. C. M. 1921. 


1348. Personal staff for governor. Whenever the governor shall desire 
the attendance of a personal staff upon any ceremonial occasion, he shall 
detail therefor such officers as he may choose from the active list of the 
organized militia of Montana, resident in or nearest to the place where 
such ceremonies are to be held, and the officers detailed shall attend in 
uniform at the time and place designated, and shall constitute the personal 
staff of the governor for that occasion, reverting upon completion of such 
duty to their regular assignments. 

History: En. Sec. 19, Ch. 191, L. 1919; re-en. Sec. 1348, R. C. M. 1921. 


1349. Duties of adjutant-general. The adjutant-general shall be ex- 
officio chief of staff. He shall hold office until his successor is appointed 
and qualified. He shall appoint the civilian employees of his department, 
and may remove any of them in his discretion. 

The expenses of the adjutant-general’s department, necessary to the 
military service, shall be audited, allowed, and paid as other military 
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expenditures are audited, allowed, and paid. Before entering upon his 
official duties, the adjutant-general must execute an official bond running 
to the state of Montana in the penal sum of one thousand dollars, con- 
ditioned upon the faithful performance of his duties, said bond to be sub- 
mitted to the attorney general for approval, and when approved to be 
filed in the office of the secretary of state, the cost of said bond to be paid 
from the military fund of the state. The adjutant-general shall obtain 
and pay for, from the military fund, a surety company bond or bonds run- 
ning to the state of Montana, covering all of the officers of the organized 
militia of Montana responsible to the state for money or military prop- 
erty, such bond or bonds to be approved and filed in the same manner as 
the adjutant-general’s bond. 


1. The adjutant-general shall keep a roster of all active, reserve, and 
retired officers of the militia of the state, and keep in his office all records 
and papers required to be kept and filed therein, and shall submit to the 
sovernor, during December of each even numbered year, a printed bien- 
nial report of the operations and conditions of the organized militia of 
Montana. 


2. He shall cause the military law, the regulations of the organized 
militia of Montana, and such other military publications as may be neces- 
nary for the military service, to be printed, indexed, and bound at the 
expense of the state, and distributed to the commissioned officers of the 
organized militia of Montana. 

3. He shall keep and preserve the books, arms, accoutrements, ammu- 
nition, and other military property belonging to the state, not properly 
issued. 

4. He shall keep just and true accounts of all moneys received and 
disbursed by him. 

5. He shall attest all commissions issued to military officers of this 
state. | 

6. He shall make out and transmit all militia reports, returns, and 
communications prescribed by acts of Congress or by direction of the 
secretary of war. 

7. He shall have a seal, and all copies, orders, records, and papers 
in his office, duly certified and authenticated under said seal, shall be 
evidence in all cases in like manner as if the originals were produced. 
The seal now used in the office of the adjutant-general shall be the seal 
of his office, and shall be delivered by him to his successor. All orders 
issued from his office shall be authenticated with said seal. 


8. He shall make such regulations pertaining to the preparation of 
reports and returns, and to the care and preservation of property in pos- 
session of the state for military purposes, whether belonging to the state 
or to the United States, as in his opinion the conditions demand. 


9. He shall attend to the care, preservation, safe-keeping, and the 
repairing of the arms, ordnance, accoutrements, equipment, and all other 
military property belonging to the state, or issued to the state by the 
government of the United States for military purposes, and keep accurate 
accounts thereof. All military property of the state, which after proper 
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inspection shall be found unsuitable for use of the state, shall be disposed 
of in such manner as the governor shall direct, and the proceeds thereof 
paid into the military fund. of the state. 

10. He shall issue such military property as the necessity of the 
service requires, and make purchases for that purpose. No military 
property shal! be issued or loaned except upon an emergency to persons 
or organizations other than those belonging to the organized militia of 
Montana, except to such portions of the unorganized militia as may be 
ealled out by the governor. 

11. He shall keep on file in his office the reports and returns of troops 
and heads of military departments, and all other writings and papers 
required to be transmitted to and preserved at the general headquarters 
of the state militia. 

History: En. Sec. 20, Ch. 191, L. 1919; re-en. Sec. 1349, R. C. M. 1921. 

NOTE.—Bond is given as fixed by section 464, R. C. M. 1921. 


1350. Officers to be commissioned by the governor. All commissioned 
officers of the organized militia of Montana shall be appointed and com- 
missioned by the governor. No person shall be so appointed and commis- 
sioned unless he shall be a citizen of the United States and of this state, 
and more than twenty-one years of age. Every commissioned officer shall 
hold office under his commission until he shall have been regularly ap- 
pointed and commissioned to another grade or office, or until he shall 
have been regularly retired, discharged, dismissed, or placed in the reserve. 

History: En. Sec. 21, Ch. 191, L. 1919; re-en. Sec. 1350, R. C. M. 1921. 


1351. Commissioned officers. No person shall be appointed and com- 
missioned to any office in the organized militia of Montana unless he shall 
have been examined and adjudged qualified therefor by an examining 
board whose report shall have been approved by the authority appointing 
the board. The composition, appointment, and procedure of examining 
boards, and the nature and scope of examinations, shall be prescribed by 
the laws or regulations of the United States or those of this state. When- 
ever a commissioned officer shall have been examined for promotion, 
pursuant to this section, and shall have been adjudged not qualified there- 
for, upon approval by the authority appointing the board of its report 
to that effect such officer shall be honorably discharged, retired, or placed 
in the reserve, aS the governor shall direct, or returned to his former 
rank and grade if otherwise by this record qualified therefor in the 
opinion of the governor. 

History: En. Sec. 22, Ch. 191, L. 1919; re-en. Sec. 1351, R. C. M. 1921. 


1352. Staff officers, how chosen. Vacancies in commissioned grades in 
administrative staff, corps, and departments shall be filled by detail or by 
appointment and commission, as the governor shall have prescribed in 
regulations conforming as nearly as practicable with federal laws and 
regulations governing the filling of similar vacancies in the federal serv- 
ice; provided, that no officer shall be detailed or appointed and commis- 
sioned to any such staff, corps, or department without his written consent. 
The detail of an officer to a staff, corps, or department shall not affect 
his grade, relative seniority, or right of promotion in the branch or arm 
of the service from which he shall have been so detailed, and whenever, 
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during the continuance of such detail, a vacancy shall occur in the branch 
or arm of the service from which such officer shall have been detailed, for 
which vacancy he would have been eligible in the absence of such detail, 
he shall, upon the termination of such detail and passing the required 
examination, be appointed and commissioned in the grade of such vacancy 
with rank from the date of occurrence thereof. When an officer shall be 
relieved from detail with any staff, corps, or department, he shall be 
returned to the branch or arm of the service from which he was detailed, 
and shall be assigned to fill the next vacancy therein of his rank and 
grade, and if there be no vacancy immediately available he shall be car- 
ried in the meantime upon the active list as “unassigned.” 
History: Hn. Sec. 24, Ch. 191, L. 1919; re-en. Sec. 1352, R. C. M. 1921. 


1353. Eligibility for staff assignment. Staff officers of the national 
guard of Montana, including officers of the pay, inspection, subsistence, 
and medical departments, hereafter appointed, shall have had previous 
military experience and shail hold their positions until they shall have 
reached the age of sixty-four years, unless retired prior to that time by 
reason of resignation, disability, or for cause to be determined by a court- 
martial legally convened for that purpose, and vacancies among said 
officers shall be filled by appointment from the officers of the militia of 
this state. This section shall cease to be effective whenever its provisions 
shall not be required by federal law as a condition to participation by the 
state in federal appropriations. 

History: En. Sec. 25, Ch. 191, L. 1919; re-en. Sec. 1353, R. C. M. 1921. 


1354. Commissioned officers—selection. Whenever a vacancy shall 
have occurred in the junior commissioned office of any company or sim- 
ilar unit of the national guard of Montana, the person to be appointed 
and commissioned to fill such vacancy shall be selected by competitive 
examination in which all enlisted men of the branch or arm of the service 
wherein such vacancy shall have occurred, on duty at the station where 
it shall have occurred, shall be eligible to participate. 

History: En. Sec. 26, Ch. 191, L. 1919; re-en. Sec. 1354, R. C. M. 1921. 


1355. Commissioned officers—promotion. Whenever a vacancy shall 
have occurred in any commissioned office of a company or similar unit of 
the organized militia of Montana other than the junior commissioned office 
thereof, the same shall be filled by the assignment thereto of an officer 
of the same grade and branch or arm of the service resident of the station 
of said company or similar unit, or by the promotion of the senior officer 
of the next lower grade of the same branch or arm of the service resident 
at that station. 

History: En. Sec. 27, Ch. 191, L. 1919; re-en. Sec. 1355, R. C. M. 1921. 


1356. Commissioned officers—detail to staff. Whenever a vacancy 
shall have occurred in the commissioned staff of any regiment, battalion, 
squadron, or similar unit of the organized militia of Montana, the same 
shall be filled by the assignment thereto of an officer of the same grade 
and branch or arm of the service, or by the eet of the senior officer 
of the next lower grade of the same unit. 

History: En. Sec. 28, Ch. 191, L. 1919; re-en. Sec. 1356, R. C. M. 1921. 
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1357. Promotion to grade of major. Whenever a vacancy shall have 
occurred in the grade of major in the line of the national guard of Mon- 
tana, the same shall be filled as follows: 

1. In any battalion, squadron, or similar unit whose elements are all 
at one station, by the assignment of the senior major of the line of the 
same branch or arm of the service resident at that station, who shall have 
no command wholly located within said station, or, if there be no such 
major, by the promotion of the senior captain in the same branch or arm 
of the service resident at said station. 

2. In any battalion, squadron, or similar unit whose elements are not 
all at one station, by the promotion of the senior among the captains of 
the same branch or arm of the service resident at the various stations of 
such command. 

History: En. Sec. 29, Ch. 191, L. 1919; re-en. Sec. 1357, R. C. M. 1921. 


1358. Promotion to grade of lieutenant-colonel and colonel. When- 
ever a vacancy shall have occurred in the grade of colonel or leutenant- 
colonel in any regiment or similar unit of the national guard of Montana, 
it shall be filled by promotion of the next senior officer of such command, 
except in those cases where the law provides for the assignment thereto 
of officers relieved from detail with staff corps and departments. 

History: En. Sec. 30, Ch. 191, L. 1919; re-en. Sec. 1358, R. C. M. 1921. 


1359. Promotion to grade of brigadier-general of the line. Whenever 
a vacancy shall have occurred in the grade of brigadier-general of the line 
of the national guard of Montana, it shall be filled by the promotion of an 
officer of the line of the national guard of Montana of the next lower 
grade of the same branch or arm of the service. 

History: En. Sec. 31, Ch. 191, L. 1919; re-en. Sec. 1359, R. C. M. 1921. 


1360. Promotion while in the service of the United States. Whenever 
a vaeancy shall have occurred in any commissioned grade, other than the 
lowest commissioned grade, of any regiment, separate battalion, or squad- 
ron, separate company, or similar separate unit of the national guard of 
Montana while in the service of the United States, such vacancy shall be 
filled by the promotion of the senior officer of the next lower grade on 
duty with such command who shall not in writing have waived such pro- 
motion. Every vacancy in the lowest commissioned grade in any such 
command while in such service shall be filled by the promotion of an 
enlisted man of such command upon the written recommendation of its 
commanding officer; provided, that any vacancy in any such command 
while in such service in any commissioned grade below that of major, 
may be filled upon the written recommendation of the commanding officer 
of such command, by the transfer, assignment, or appointment of any 
officer of the national guard or national guard reserve of this state. 

History: En. Sec. 32, Ch. 191, L. 1919; re-en. Sec. 1360, R. C. M. 1921. 


1361. Officer may waive right to promotion. Any officer of the organ- 
_ized militia. of Montana may, in writing, waive his right to any pro- 
motion to which his seniority shall entitle him, in which event the next 
senior officer who shall not in writing have waived such promotion shall 


be entitled thereto. 
History: En. Sec. 33, Ch. 191, L. 1919; re-en. Sec. 1361, R. C. M. 1921. 
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1362. Officer to take oath. Every officer, duly commissioned or war- 
ranted, shall, within such time as may be provided by law or by regula- 
tions, take the oath of office prescribed by law, and give bond, if required. 
In ease of neglect or refusal so to do, he shall be considered to have 
resigned such office, and a new appointment may be made as provided by 
law. 

History: En. Sec. 34, Ch. 191, L. 1919; re-en. Sec. 13862, R. C. M. 1921. 


13638. Oath, form of. The oath of office for commissioned officers in 
the organized militia of Montana shall be substantially as follows: “TI, 
AEE S20 SS Se ene , do solemnly swear that.I will support and defend 
the constitution of the United States and the constitution of the state of 
Montana, against all enemies, foreign and domestic; that I will bear true 
faith and allegience to the same; that I will obey the orders of the presi- 
dent of the United States and of the governor of the state of Montana; 
that I make this obligation freely, without any mental reservation or pur- 
pose of evasion, and that I will well and faithfully discharge the duties of 
theroftices OL wi nie: Uhl ee teers in the national guard of the United 
States and of the state of Montana upon which I am about to enter, so 
help me God.” | 

History: En. Sec. 35, Ch. 191, L. 1919; re-en. Sec. 1363, R. C. M. 1921. 


1864. Dismissal of officers. The governor may dismiss any commis- 
sioned officer of the organized militia of Montana for any of the follow- 
ing reasons: 

1. Conviction of an infamous crime. 

2. Absence from his command for more than thirty days without 
proper leave. 

3. Sentence of dismissal by court-martial, duly approved. 

And the governor may discharge any commissioned officer of the 
organized militia of Montana for any of the following reasons: 

1. Upon muster out of the organization to which such officer is then 
assigned. 

2. Acceptance of resignation of such officer; provided, that no officer 
shall be discharged or his resignation accepted while under arrest or 
against whom military charges have been preferred, or until he shall have 
turned over to his successor or satisfactorily accounted for all state and 
federal moneys and military property for which he shall have been 
accountable or responsible. 

3. -Removal of his actual residence to such distance from the station 
of his command as to render it impracticable for him to perform the duties 
of his office. 

4. Incompetence or unfitness for military service as determined by 
the duly approved findings of an efficiency board appointed for that 
purpose. 3 

History: En. Sec. 36, Ch. 191, L. 1919; re-en. Sec. 1364, R. C. M. 1921. 


1365. Seniority of officers. Upon the date this act becomes effective, _ 
or as soon thereafter as practicable, it shall be the duty of the commander- 
in-chief to assign to each commissioned officer of the active list of the 
national guard of Montana a number, assigning to the senior officer of 
each grade number one and continuing lineally thereafter in such grade 
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in order of seniority as of the date of commisison in the grade held by 
each officer on the day this act becomes effective. Thereafter seniority 
in any given grade shall be determined by the greatest length of continu- 
ous service as an officer of the national guard of Montana, said service to 
be calculated from the day this act becomes effective. If two or more 
officers of the same grade have equal length of continuous service as 
commissioned officers of the national guard of Montana, calculated from 
the date this act becomes effective, seniority between them shall be deter- 
mined in the grade held by them by service as officers of the active list 
performed subsequent to the date this act becomes effective. The rank 
of any officer who shall receive his first commission in the national guard 
of Montana after this act becomes effective, shall be determined in the 
grade to which appointed by length of service as an officer of the active 
list, performed subsequent to the date this act becomes effective. 
History: En. Sec. 37, Ch. 191, L. 1919; re-en. Sec. 1365, R. C. M. 1921. 


1366. Retirement of officers. Commissioned officers of the national 
guard of Montana shall be retired by order of the commander-in-chief 
with the grade and rank respectively held by them at the time of such 
retirement for the following reasons: 

1. Upon reaching the age of sixty-four years. 

2. Unfitness for military service by reason of physical disability. 

3. Upon request, after at least five years’ continuous service as officers 
in the national guard of Montana. 

Retired officers shall draw no pay or allowance except when on duty. 

They shall be subject only to temporary detail by the commander-in- 
chief, and while on duty shall receive the same pay and allowances as 
officers of the same rank on the active list. On all occasions of duty or 
ceremony, retired officers shall take rank next below officers of the same 
gerade on the active list. 

History: En. Sec. 38, Ch. 191, L. 1919; re-en. Sec. 1366, R. C. M. 1921. 


1367. Reserves. The national guard reserve of this state shall respec- 
tively be organized by the governor in regulations conforming with the 
laws, rules, and regulations of the United States. It shall consist of such 
organization, officers, and enlisted men as the governor shall prescribe. 
No commissioned officer shall be transferred or furloughed to the national 
guard reserve without his written consent, except as otherwise expressly 
provided by law. Officers of the retired. list of the organized militia of 
Montana may be transferred to the national guard reserve, under such 
regulations as the governor may prescribe. Any officer of the national 
guard reserve may be restored to the active list by order of the governor, 
subject to the same examination as in the case of an original appointment 
to his grade, and in such event his service in reserve shall not be counted 
in computing total length of service for relative seniority. 

History: En. Sec. 39, Ch. 191, L. 1919; re-en. Sec. 1367, R. C. M. 1921. 

1368. Period of enlistment. Hereafter the period of enlistment in the 
national guard of Montana shall be for six years, the first three years of 


which shall be in an active organization and the remaining three years in 
the national yuard reserve. Qualifications for enlistment or re-enlistment, 
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and the forms of oaths and contracts of enlistment or re-enlistment, shall be 
as prescribed by the governor in accordance with federal laws and regula- 
tions. In the national guard, the privilege of continuing in active service 
during the whole of an enlistment period, and of re-enlisting in said serv- 
ice, shall not be denied by reason of anything contained in this act; 
provided, when a man re-enlists in the organized militia of Montana 
within thirty days from the date of the expiration of his prior enlistment, 
or within thirty days from the date of his discharge, his term of service 
shall be considered as continuous, and shall be so dated; provided, that 
in time of peace, a man who enlists in the Montana national guard shall 
have been a resident of the state of Montana for the period of one year 
prior to his enlistment, unless he holds an honorable discharge from some 
branch of the military or naval service of the United States, or from the 
United States marine corps. 
History: En. Sec. 40, Ch. 191, L. 1919; re-en. Sec. 1368, R. C. M. 1921. 


1369. Discharge of enlisted men. An enlisted man discharged from 
service in the organized militia of Montana shall receive a discharge in 
writing in such form and of such classification as is or shall be prescribed 
by law or regulations, and in time of peace discharges may be given prior 
to the expiration of terms of enlistment under such regulations as may be 
prescribed by competent authority. 

History: En. Sec. 41, Ch. 191, L. 1919; re-en. Sec. 1369, R. C. M. 1921. 


1370. Uniform allowance of officers. Hvery commissioned officer of 
the organized militia of Montana shall, within sixty days from the date 
of the order whereby he shall have been appointed, provide himself, at 
his own expense, with the arms, uniforms, and equipments prescribed by 
the governor for his rank and assignment, 

There shall be audited and paid annually on the first day of April in 
each year, to each properly armed, uniformed, and equipped officer of the 
active service of the organized militia of Montana, a uniform allowance 
of thirty-five dollars for dismounted officers and fifty dollars for mounted 
officers. 

History: En. Sec. 42, Ch. 191, L. 1919; re-en. Sec. 1370, RB. C. M. 1921. 


1371. Property to remain public property. All property issued to 
organizations and members of the organized militia of Montana™shall be 
and remain public property. — 

History: En. Sec. 43, Ch. 191, L. 1919; re-en. Sec. 1371, R. C. M. 1921. 


1372. Uniforms, etc., exempt. The military uniforms, arms, equip- 
ment, and mounts of members of the organized militia of Montana shall be 
exempt from execution and taxation. 

History: En. Sec. 44, Ch. 191, L. 1919; re-en. Sec. 1372, R. C. M. 1921. 


1373. Claims against national guard appropriation. All bills, claims, 
and demands against the national guard appropriation shall be certified 
or verified in the manner prescribed by regulations promulgated by the 
governor, and shall be audited and approved by the adjutant-general and, 
if allowed, by the state board of examiners, shall be paid by the state 
treasurer upon the warrant of the state auditor from the national guard 
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appropriation; provided, however, that in all cases where the organized 
militia or any part thereof is called into the service of the state in case 
of war, riot, insurrection, invasion, breach of the peace, or in aid of the 
civil authorities, warrants for allowed pay and expenses for such service 
shall be drawn upon the general fund of the state treasury and paid out 
of any moneys in said fund, on the order of the governor. 

History: En. Sec. 45, Ch. 191, L. 1919; re-en. Sec. 1373, R. C. M. 1921. 


1373.1. Payment of part of Spanish-American War fund to quarter- 
master of the United States Spanish War Veterans, department of Mon- 
tana. That the governor remain the trustee of the Spanish-American War 
fund; that from and after the passage of this act the said trustee, in the 
usual manner of. paying funds from this account, shall pay, out of the 
interest on investments made with the money which remained of a fund 
appropriated by the United States government on June 25, 1908, to pay 
the Montana national guard from the time of call until muster into the 
service of the United States for the Spanish-American war, to the quarter- 
master of the United Spanish war veterans, department of Montana, the 
sum of two hundred thirty-seven and 50/100 dollars ($237.50) on July 31st 
and two hundred thirty-seven and 50/100 dollars ($237.50) on January 31st 
of each vear for the current use of said department. 

History: Hn. Sec. 1, Ch. 99, L. 1927. 


1374. Buying and receiving state property prohibited. If any person 
shall purchase or receive in pawn or pledge any military property of the 
state of Montana or of the United States, he shall be guilty of a misde- 
meanor, and upon conviction thereof shall be sentenced to imprisonment 
not exceeding one year, or fined not exceeding three hundred dollars, or 
by both such fine and imprisonment. 

History: En. Sec. 46, Ch. 191, L. 1919; re-en. Sec. 1374, R. C. M. 1921. 


1375. Pay of officers and enlisted men. Commissioned officers while 
on duty pursuant to the orders of the governor (other than at assemblages 
for drill or instruction, or on examining boards at or in the vicinity of 
their home stations, or when called or ordered out by the president of the 
United States), and while on duty in aid of the civil authorities pursuant 
to the lawfu! orders of the governor, shall receive the same pay and 
allowances as officers of the United States of the same grade; provided, 
that for travel only actual necessary expenses shall be allowed. 

While on duty pursuant to the orders of the governor (other than at 
assemblages for drill or instruction at or in the vicinity of their home 
stations, or when called or ordered out by the president of the United 
States), and while on duty in aid of the civil authorities pursuant to the 
lawful orders of the governor, enlisted men of the national guard of 
Montana shall receive pay at rates equivalent to twice those Steces for 
corresponding grades in the United States army. 

This schedule of pay shall apply only to the first thirty days of any 
tour of duty, and after the thirtieth day of any such tour, officers and 
men shall receive the pay and allowances of officers and men in the 
regular service of the United States of corresponding organizations and 
orades. 
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In. addition to the pay herein provided the governor, or such other 
official as may be designated by federal authority, is authorized to receive 
and disburse, in accordance with federal laws and regulations, any moneys 
which may be appropriated by the Congress of the United States and 
allotted to the state of Montana for the payment of officers and enlisted 
men of the organized militia, as reimbursement for expenses incurred in 
and compensation for the time devoted to military training during times 
of peace. 

History: En. Sec. 47, Ch. 191, L. 1919; re-en. Sec. 1375, R. C. M. 1921. 


1376. Pensions. Every member of the organized militia of Montana, 
who shall be wounded or disabled while on duty in the service of the state, 
shall be taken care of and provided for at the expense of the state, and 
if permanently disabled, shall receive the like pensions or rewards that 
persons under similar circumstances in the military service of the United 
States receive from the United States; provided, that no pension shall be 
eranted for any disability received while in the service of the United 
States, or while proceeding to or returning from such service. Before the 
name of any person is placed upon the pension roll under this section proof 
shall be made, under such regulations as the governor shall from time to 
time prescribe, that the applicant is entitled to such pension. 

History: En. Sec. 48, Ch. 191, L. 1919; re-en. Sec. 1376, R. C. M. 1921. 


1377. Camp duty. The governor shall cause the organized militia of 
Montana to perform for at least five consecutive days in each year camp 
duty, field maneuvers, or such other duty as in his judgment will best 
promote the discipline and efficiency of the force. 

History: En. Sec. 49, Ch. 191, L. 1919; re-en. Sec. 1377, R. C. M. 1921. 


1378. Exemption from arrest—privileges of militia. No person belong- 
ing to the military forces of this state shall be arrested under any civil 
process while going to, remaining at, or returning from any place at which 
he may be required to attend military duty. Any members of the organ- 
ized militia parading, or performing any duty according to the law, shall 
have the right of way in any street or highway through which they may 
pass, and while on field duty shall have the right to enter upon, cross, or 
occupy any uninclosed lands, or any inclosed lands where no damage will 
be caused thereby; provided, that the carriage of the United States mail 
and the ligitimate functions of the police and the progress and operations 
of fire departments shall not be interfered with thereby. 

History: En. Sec. 50, Ch. 191, L. 1919; re-en. Sec. 1378, R. C. M. 1921. 


1379. Interference with employment. A person who, either by himself 
or with another, wilfully deprives a member of the organized militia of 
Montana of his employment, or prevents, by himself or another, such mem- 
ber being employed, or obstructs or annoys said member or his employer 
in his trade, business, or employment because he is such member, or dis- 
suades any person from enlisting in said organized militia by threat or 
injury to him in his employment, trade, or business in case he shall so en- 
list shall be guilty of a misdemeanor, and on conviction thereof shall be 
fined in a sum not exceeding one hundred dollars, or imprisonment in the 
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county jail not more than thirty days, or shall suffer both such fine and 
imprisonment. 
History: En. Sec. 51, Ch. 191, L. 1919; re-en. Sec. 1379, R. C. M. 1921. 


1380. Allowances for incidental expenses. Each commanding officer 
shall be entitled to receive an allowance for the incidental expenses of his 
command, payable quarterly in advance according to the following sched- 
ule: Companies, troops, batteries, and like units, not to exceed fifty dollars 
per month; bands, not to exceed ten dollars per month; regiments and like 
units, not to exceed twenty-five dollars per month. 

For the first quarter of each biennial period, each officer entitled to a 
quarterly allowance under this section shall be entitled to receive in ad- 
vance the maximum allowance in full, but with his claim therefor he shall 
make remittance of the balance, if any, remaining unexpended from the 
last previous quarter, such remittance to be transmitted by the adjutant- 
general to the state treasurer, and for each succeeding quarter of each 
biennial period each such officer shall be entitled to receive such sum, not 
more than the maximum allowance above prescribed, as he shall have ex- 
pended for authorized expenses of his command during the next preceding 
quarter. Hach claim for quarterly allowance shall include an account cur- 
rent showing the items of expenditure, and shall be accompanied by sub- 
vouchers for all items, each voucher stating definitely the nature and 
amount of the expenditure evidenced thereby. 

History: En. Sec. 52, Ch. 191, L. 1919; re-en. Sec. 1380, R. C. M. 1921. 


1381. Transportation and subsistence. There shall be provided by the 
state transportation for all officers, and transportation and subsistence for 
all enlisted men who shall be ordered out for encampment, field duty, or 
stated parades, or assembled for duty in case of riot, tumult, breach of the 
peace, war, insurrection, invasion, or imminent danger thereof. Necessary 
transportation, quartermasters’ stores, and subsistence for troops when 
ordered on duty shall be contracted for by the proper officers and paid 
for as other military bills. There shall be allowed from the military fund 
for each day’s service the sum of two dollars per man for each horse for 
every mounted officer and mounted orderly, and all members of such other 
organizations of the national guard of Montana as are required to be 
mounted. Horses not furnished by officers or men shall be rented by the 
state at a cost not exceeding two dollars per day for each horse. 

History: En. Sec. 53, Ch. 191, L. 1919; re-en. Sec. 1381, R. C. M. 1921. 


1382. Authority of commanding officer. The commanding officer at 
any drill, parade, encampment, or other duty may cause those under his 
command to perform any military duty he shall require, and may place 
in arrest for the time of such drill, parade, encampment, or other duty, 
any officer or enlisted man who shall disobey the orders of his superior 
officer, or in any way interrupt the exercises, and any other person or per- 
sons who shall trespass on the camp grounds, parade rounds, rifle range 
or armory, or in any way or manner interrupt or molest the orderly dis- 
charge of duty of those on duty, or who shall disturb or prevent the pas- 
sage of troops going to or returning from any regularly ordered tour of 
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duty; and he shall prohibit and prevent the sale or use of all spirituous 
liquors, wines, ale, or beer, or holding of huckster or auction sales, and 
all gambling, and remove disorderly persons beyond the limits of such 
parade or encampment, or beyond a distance of two miles therefrom, and 
he shall abate as common nuisances all disorderly places, and all such sales 
within such limits. Any person violating any of the provisions of this sec- 
tion, or any order issued in pursuance thereof, shall be guilty of a mis- 
demeanor, and may be delivered at or before the termination of such duty 
to any peace officer, and shall be brought before the nearest court of 
competent jurisdiction for trial, and upon conviction thereof shall be fined 
not more than one hundred dollars, or imprisoned not more than thirty days, 
or shall suffer both such fine and imprisonment. 
History: En. Sec. 54, Ch. 191, L. 1919; re-en. Sec. 1382, R. C. M. 1921. 


1383. Warning for duty. Orders for duty may be oral or written. 
Officers and enlisted men may be warned for duty as follows: Either by 
stating the substance of the order, or by reading the order to the person 
warned, or by delivering a copy of such order to such person, or by leav- 
ing a copy of such order at his last known place of abode or business with 
some person of suitable age and discretion, or by sending a copy of such 
order or notice containing the substance thereof to such man by mail, 
directed to him at his last known place of abode or business. Orders may 
be transmitted by telegraph or telephone. Such warning may be given 
by any officer or enlisted man. The officer or enlisted man giving such 
warning shall, when required, make a return thereof, containing the names 
of persons warned and the time, place, and manner of warning. Such re- 
turns shall be verified on oath and shall be prima facie evidence, on the 
trial of any person returned as a delinquent, of the facts therein stated. 

History: En. Sec. 55, Ch. 191, L. 1919; re-en. Sec. 1383, R. C. M. 1921. 


CHAPTER 123 cae 


MILITARY COURTS 


Section 1384. Military tribunals—kinds. 
1385. Military courts of the organized militia. 
1386. General courts-martial. 
1387. Special courts-martial. 
1388. Summary court officer. 
1389. Sentence to confinement. 
1390. Sentence, wheh to be approved by governor. 
1391. Jurisdiction of military courts. 
1392. Evidence in military courts. 
1393. Witnesses. 
1394. Process. 
1395. Contempt of court. 
1396. Fees and mileage. 
1397. ‘‘Officer’’ and ‘‘enlisted man’’ defined. 


1384, Military tribunals—kinds. The military tribunals of the state of 
Montana shall be of two kinds, viz.: 

1. Courts-martial for the trial of offenders against the military law; 
and 

2. Courts of inquiry for examining transactions of, or accusations or 
imputations against, officers or enlisted men of the organized militia of 
Montana. 


866 


Ch. 123 MILITIA—MILITARY COURTS 1385-1387 


All such courts shall be composed of commissioned officers only. All 
commissioned officers of the organized militia of Montana shall be eligible 
for detail to such courts, but no officer will be detailed for the trial of an 
officer superior to himself in rank when it can be avoided. 

History: En. Sec. 56, Ch. 191, L. 1919; re-en. Sec. 1384, R. C. M. 1921. 


1385. Military courts of the organized militia. The military courts of 
the organized militia of the state of Montana shall be of the following 
classes : 

1. General courts-martial. 

2. Special courts-martial. 

3. Summary courts-martial. 

They shall be respectively constituted like and have cognizance of the 
same subjects and possess like powers, except as to punishments, as similar 
courts provided for by the laws and regulations of the United States, and 
the proceedings of such courts shall follow the forms and modes of pro- 
cedure prescribed for similar courts by the law and regulations of the 
United States. They may be convened by order specifying that they shall 
sit either for the trial of specified offenses or offenders, or for the trial of 
all offenses or offenders that may be lawfully brought before them, either 
during a specified period of time or until further order of the convening 
or superior authority. 

History: En. Sec. 57, Ch. 191, L. 1919; re-en. Sec. 1385, R. C. M. 1921. 


1386. General courts-martial. General courts-martial may be convened 
by order of the governor and may consist of any number of officers from 
five to thirteen, inclusive. The decision of the appointing authority as to 
the number of officers to compose such court shall be conclusive. When 
from any cause a general court-martial is reduced below the minimum of 
five officers, the remaining number will direct the judge-advocate to report 
the fact to the convening authority and await further orders. Such courts 
shall have the power and jurisdiction to impose fines not exceeding two 
hundred dollars; to sentence to forfeiture of pay and allowances; to repri- 
mand; to dismissal or dishonorable discharge from the service; to reduction 
of non-commissioned officers to the ranks; to reduction in rank or rating; 
or any two or more of such punishments may be combined in the sentence 
imposed by such courts. 

History: En. Sec. 58, Ch. 191, L. 1919; re-en. Sec. 1386, R. C. M. 1921. 


1887. Special courts-martial. In the national guard of Montana the 
commanding officer of each garrison, post, camp, or other place, brigade, 
regiment, detachment, battalion, or other detached command, may appoint 
special courts-martial for his command; but such special courts-martial 
may in any case be appointed by a superior authority when by the latter 
deemed desirable. Special courts-martial shall have the power to try any 
person subject to military law, except a commissioned officer, for any 
crime or offense made punishable by the military laws of the United States 
or of the state of Montana, and such special courts-martial shall have the 
same powers of punishment as do general courts-martial, except that fines 
imposed by such special courts-martial shall not exceed one hundred dollars. 
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Such special courts-martial shall consist of any number of commissioned 
officers, from three to five, inclusive. 
History: En. Sec. 59, Ch. 191, L. 1919; re-en. Sec. 1387, R. C. M. 1921. 


1388. Summary court officer. The commanding officer of each gar- 
rison, fort, post, or other place, regiment, or corps, detached battalion, 
company, or other detachment of the national guard of Montana, may ap- 
point for such place of command a summary court to consist of one officer, 
who shall have power to administer oaths and try enlisted men of such 
place or command for breaches of discipline and violations of laws govern- 
ing such organizations; and said court, when satisfied of the guilt of such 
soldier, may impose fines not exceeding twenty-five dollars for any single 
offense, may sentence non-commissioned officers to reduction to the ranks, 
and may sentence to forfeiture of pay and allowances. The proceedings of 
such court shall be informal, and the minutes thereof shall be the same as 
prescribed for similar courts of the regular army of the United States. 

History: En. Sec. 60, Ch. 191, L. 1919; re-en. Sec. 1388, R. C. M. 1921. 


1389. Sentence to confinement. All military courts of the organized 
militia of Montana shall have power to sentence to confinement in lieu of 
fines authorized to be imposed; provided, that such sentence of confinement 
shall not exceed one day for each dollar of fine authorized. 

History: En. Sec. 61, Ch. 191, L. 1919; re-en. Sec. 1389, R. C. M. 1921. 


1390. Sentence, when to be approved by governor. No sentence of 
dismissal or dishonorable discharge from the service of the organized 
militia of Montana not in the service of the United States, imposed by any 
military court, shall be executed until approved by the governor. 

History: En. Sec. 62, Ch. 191, L. 1919; re-en. Sec. 1390, R. C. M. 1921. 


1391. Jurisdiction of military courts. Military courts shall have juris- 
diction, subject to the limitations imposed by law, at all times.and in all 
places, over officers and enlisted men of the organized militia of Montana, 
and over members of the unorganized militia of Montana who shall be 
under orders for military duty, for all military offenses. 

History: En. Sec. 63, Ch. 191, L. 1919; re-en. Sec. 1391, R. C. M. 1921. 


1392. Evidence in military courts. Every military court shall have the 
same power to compel by subpoena, by subpoena duces tecum, and by 
attachment, the attendance of witnesses, both civilian and military, and 
the production of books, papers, and documents, and to punish for con- ° 
tempt a witness duly subpoenaed for non-attendance or refusal to be sworn 
or testify, or to produce books, papers, and documents, as is possessed by 
the superior courts of the state. Military courts shall also have power to 
take or cause to be taken the depositions of witnesses who cannot reasonably 
be produced at the trial, to the same extent as the superior courts afore- 
said. 

History: En. Sec. 64, Ch. 191, L. 1919; re-en. Sec. 1392, R. C. M. 1921. 


1393. Witnesses. Every person not belonging to the organized militia 
of Montana who, having been duly subpoenaed to appear as a witness be- 
fore a military court, shall have wilfully neglected or refused to appear, 
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or refused to qualify as a witness or to testify or produce documentary 
evidence which such person shall have been legally subpoenaed to pro- 
duce, and every sheriff, constable, or jailor who shall have received a 
lawful writ, mandate, subpoena, or other process of any military court, 
and who shall have refused or wilfully or negligently failed to execute or 
serve the same, shall be deemed guilty of a misdemeanor, for which such 
person shall be punished on information in the district court of the state 
of Montana; and it shall be the duty of the prosecuting attorney of any 
county, on the certification of the facts to him by the president or senior 
member of the court, to file an information against and prosecute the 
person so offending, and the punishment of such person, on conviction, shall 
be a fine of not more’ than five hundred dollars, or imprisonment not to 
exceed six months, or both, at the discretion of the court; provided, that 
no witness shall be compelled to incriminate himself or to answer any ques- 
tions which may tend to incriminate or degrade him. 


History: En. Sec. 65. Ch. 191, L. 1919; re-en. Sec. 1393, R. C. M. 1921. 


1394. Process. Military courts are empowered to issue all processes 
and mandates, including writs and warrants necessary and proper to carry 
into full effect the powers vested in said courts. Such writs and mandates 
may be directed to the sheriff of any county, or the constables or marshals 
of any precinct, city, or town, and shall be in such form as may from 
time to time be prescribed in regulations. It shall be the duty of all such 
officers to whom any such process or mandate may be so directed to forth- 
with execute the same, and make return of their acts thereunder, accord- 
ing to the requirements of such process or mandate. The keepers and 
wardens of all county and city jails shall receive the bodies of persons 
committed by the process or mandate of any military court, and shall con- 
fine them in the manner prescribed thereby and according to law. Any 
person may be committed to any county or city jail for failure to pay any 
fine under this act, and when so committed shall be credited upon each fine 
and assessed with the sum of one dollar for each day so confined. 


History: En. Sec. 66, Ch. 191, L. 1919; re-en. Sec. 1394, R. C. M. 1921. 


1395. Contempt of court. Any person who shall be guilty of disorderly, 
contemptuous, or insolent behavior in, or who shall use any insulting, or 
contemptuous, or indecorous language or expression to or before any mili- 
tary court, or any member of such court in open court, tending to inter- 
rupt its proceedings, or to impair the respect due to its authority, or who 
shall commit any breach of the peace, or make any noise or other dis- 
turbanees directly tending to interrupt its proceedings, may be committed 
by warrant, under the hand of the president of the court, to the jail of 
the city or county in which said court shall sit, there to remain without 
bail in close confinement for a definite period not exceeding three days. 


History: En. Sec. 67, Ch. 191, L. 1919; re-en. Sec. 1395, R. C. M. 1921. 


1396. Fees and mileage. Fees and mileage allowed for the service of 
process and for civilian witnesses shall be the same as in civil actions. All 
expenditurés necessary to carry the provisions of this act into effect are 
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hereby authorized to be incurred and paid out of the appropriations for 
the maintenance of the organized militia of Montana. 

History: En. Sec. 68, Ch. 191, L. 1919; re-en. Sec. 1396, R. C. M. 1921. 

1397. ‘‘Officer’’ and ‘‘enlisted man’’ defined. Whenever used in the 
military code of the state of Montana and throughout this act, the word 
‘‘officer’’ shall be understood to designate commissioned officers, and the 
words ‘‘enlisted men’’ shall be understood to designate members of the 
organized militia of Montana other than commissioned officers. The con- 
victions and punishments mentioned in the military code of the state of 
Montana and in this act, unless otherwise specifically designated, shall be 
understood to be respectively convictions and punishments by military 


courts. 
History: En. Sec. 69, Ch. 191, L. 1919; re-en. Sec. 1397, R. C. M. 1921. 


CHAPTER 124 
-ARTICLES GOVERNING THE ORGANIZED MILITIA 


Section 1398. Articles governing militia. 


1398. Articles governing militia. The organized militia of Montana 
shall be governed by the following articles: 

Article 1. Any officer who knowingly musters as an enlisted man a 
person who is not an enlisted man, shall be deemed guilty of knowingly 
making a false muster and punished accordingly. 

Article 2. Every officer who knowingly makes a false return to any 
of his superior officers authorized to call for such returns, of the state of 
the organization under his command, or of the arms, ammunition, cloth- 
ing, or other stores for which he shall be responsible or accountable, shall, 
on conviction thereof before a court-martial, be dismissed. 

Article 38. Every officer shall be charged with the arms, accoutrements, 
ammunition, clothing, and other military stores for which he shall have 
given his receipt in writing, and shall be responsible in case of their being 
lost, spoiled, or damaged otherwise than by unavoidable accident, or on 
actual service. | 

Article 4. Every officer who signs a false certificate relating to the 
absence or pay of an officer or enlisted man shall be dismissed from the 
service. 

Article 5. Any officer who knowingly makes a false muster of man 
or horse, or who signs, or directs, or allows the signing of any muster- 
roll, knowing the same to contain a false muster, shall, upon proof thereof 
by two witnesses before a court-martial, be dismissed from the service, and 
shall thereby be disabled to hold any office or employment in the military 
service of the state of Montana. 

Article 6. Any officer, who wilfully or through neglect, suffers to 
be lost, spoiled, or damaged, any military stores belonging to the United 
States or the state of Montana, shall make good the loss or damage, and 
shall suffer such punishment as a court-martial may direct. 

Article 7. Any enlisted man who sells, or wilfully, or through neglect 
wastes the ammunition delivered to him, shall be punished as a court- 
martial may direct. 
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Article 8. Any enlisted man who sells, or through neglect loses or 
spoils any military property of the United States or the state of Montana, 
shall be punished as a court-martial may direct. 

Article 9. Any officer or enlisted man who behaves himself with dis- 
respect to his commanding officer shall be punished as a court-martial may | 
direct. 

Article 10. Any officer or enlisted man who, on any pretense whatso- 
ever, strikes his superior officer, or draws or lifts up any weapon, or offers 
any violence against him, being in the execution of his office, or disobeys 
any lawful command of his superior officer, shall suffer such punishment 
as a court-martial may direct. 

Article 11. Any officer or enlisted man who begins, excites, causes, or 
joins in any mutiny or sedition, shall suffer such punishment as a court- 
martial may direct. 

Article 12. Any officer or enlisted man who, being present at any 
mutiny or sedition, does not use his utmost endeavor to suppress the same, 
or having knowledge of any intended mutiny or sedition, does not, with- 
out delay, give information thereof to his commanding officer, shall suffer 
such punishment as a court-martial may direct. | 


Article 18. Every officer shall have power to part and quell all quar- 
rels, frays, and disorders, whether among persons belonging to his own or 
another organization, and to order officers into arrest, and enlisted men 
into confinement, who take part in the same, until their proper superior 
officer is acquainted therewith. And whosoever, being so ordered, refuses 
to obey such officer or draws a weapon upon him, shall be punished as a 
court-martial may direct. 

Article 14. Any enlisted man who thinks himself wronged by any 
officer may complain to the immediate commander of said officer, who 
- shall examine into said complaint and take proper measures. 

Article 15. Any enlisted man who absents himself from duty without 
leave shall be punished as a court-martial may direct. 

Article 16. Any officer or enlisted man who fails, except when pre- 
vented by sickness or other necessity, to repair at the fixed time to the 
appointed place of parade, exercise, or other rendezvous, or goes from the 
same without leave, before he is dismissed or relieved, shall be punished 
as a court-martial may direct. 


Article 17. No enlisted man shall hire another to do his duty for him, 
or be excused from duty, except in cases of sickness, disability or leave of 
absence. Every enlisted man found guilty of hiring his duty, and the per- 
son so hired to do another’s duty, shall be punished as a court-martial may 
direct. 

Article 18. Every non-commissioned or petty officer who connives at 
such hiring of duty shall be reduced. Every officer who knows and allows 
such practices shall be punished as a court-martial may direct. 


Article 19. Any officer who is found drunk on duty shall be dismissed 
from the service. Any enlisted man who so offends shall suffer such pun- 
ishment as a court-martial may direct. 
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Article 20. Any sentinel who is found sleeping upon his post, or who 
leaves it before he is regularly relieved, shall suffer such punishment as a 
eourt-martial may direct. . 

Article 21. Any officer who, by any means whatsoever, occasions false 
alarms in camp, garrison, or quarters, shall suffer such punishment as a 
court-martial may direct. 

Article 22. Any officer or enlisted man who misbehaves himself before 
the enemy, runs away, or shamefully abandons any fort, post, or guard 
which he is commanded to defend, or speaks words inducing another to do 
the like, or casts away his arms or ammunition, or quits his post or colors to 
plunder or pillage, shall suffer such punishment as a court-martial may 
direct. 

Article 23. Every enlisted man who deserts shall be liable to serve for 
such period as shall, with the time he may have served previous to his de- 
sertion, amount to the full term of his enlistment; and such enlisted man 
shall be tried by a court-martial and punished, although the term of his 
enlistment may have elapsed previous to his being apprehended and tried. 

Article 24. Any officer who, having tendered his resignation, quits his 
post or proper duties, without leave and with intent to remain permanently 
absent therefrom prior to notice of acceptance of the same, shall be deemed 
and punished as a deserter. 

Article 25. Any officer or enlisted man who advises or persuades an- 
other officer or enlisted man to desert shall suffer such punishment as a 
court-martial may direct. 

Article 26. All officers and enlisted men are to behave themselves or- 
derly in quarters and on the march; and whoever commits any waste or 
spoil, or maliciously destroys any property whatsoever belonging to inhabi- 
tants of the United States or of the state of Montana, shall, besides, such 
other penalties as he may be liable by law, be punished as a court-martial . 
may direct. 

Article 27. Any member of the organized militia of Montana: 

(1) Who makes or causes to be made any claim against the United 
States or the state of Montana, or any officer thereof, knowing such claim 
to be false or fraudulent; or 

(2) Who presents or causes to be presented to any person in the civil 
or military service thereof, for approval or payment, any claim against 
the United States or the state of Montana, or any officer thereof, knowing 
such claim to be false or fraudulent; or 

(3) Who enters into any agreement or conspiracy to defraud the 
United States or the state of Montana, by obtaining or aiding others to 
obtain the allowance or payment of any false or fraudulent claim; or 

(4) Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States 
or the state of Montana, or against any officer thereof, makes or uses, or 
procures or advises the making or use of, any writing or other paper, 
knowing the same to contain any false or fraudulent statement; or 

(5) Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States or 
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the state of Montana, or any officer thereof, makes, or procures or advises 
the making of, any oath to any pact or to any writing or other paper, 
knowing such oath to be false; or 

(6) Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States 
or the state of Montana, or any officer thereof, forges or counterfeits, or 
procures or advises the forgery or counterfeiting of any signature upon any 
writing or other paper, or uses, or procures or advises the use of any such 
signature, knowing the same to be forged or counterfeited; or 

(7) Who, having charge, possession, custody or control of any money 
or other property of the United States or the state of Montana, furnished 
or intended for the military service thereof, knowingly delivers or causes 
to be delivered to any person having authority to receive the same, any 
amount thereof less than that for which he receives a certificate or re- 
ceipt; or 

(8) Who, being authorized to make or deliver any paper certifying 
the receipt of any property of the United States or the state of Montana, 
furnished or intended for the military service thereof, makes or delivers 
to any person such writing, without having full knowledge of the truth 
of the statements therein contained, and with intent to defraud the United 
States or the state of Montana; or 

(9) Who steals, embezzles, knowingly and wilfully misappropriates, 
applies to his own use or benefit, or wrongfully sells or disposes of any 
ordnance, arms, ammunition, equipments, clothing, subsistence, stores, 
money, or other property of the United States or of the state of Montana, 
furnished or intended for the military service thereof; or 

(10) Who knowingly purchases, or receives in pledge for any obliga- 
tion or indebtedness, from any enlisted man, officer, or other person who 
is a part of or employed in said forces or service, any ordnance, arms, 
equipment, ammunition, clothing, subsistence, stores, or other property of 
the United States or the state of Montana, such enlisted man, officer, or 
other person not having lawful right to sell or pledge the same, 

Shall, on conviction thereof, be punished by fine or imprisonment, or 
by such other punishment as a court-martial may direct, or by any or all 
of said penalties. 

And if any person, having committed any of the offenses aforesaid 
while a member of the organized militia of Montana, receives his discharge, 
or is dismissed from the service, he shall continue to be liable to be arrested 
and held for trial and sentence by a court-martial, in the same manner and 
to the same extent as if he had not received such discharge nor been dis- 
missed. 

Article 28. Any officer who is convicted of conduct unbecoming an 
officer and a gentleman shall be dismissed from the service. All crimes 
not capital, and all disorders and neglects, of which officers and enlisted 
men may be guilty, to the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles, may be taken cognizance 
of by a court-martial as provided herein, according to the nature and de- 
gree of the offense and punished at the discretion of such court. 
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Article 29. When an officer is put in arrest for the purpose of trial, 
the officer by whose order he is arrested shall see that a copy of the charge 
on which he is to be tried is served upon him within ten days after his ar- 
rest, and that he is brought to trial within twenty days thereafter, unless 
the necessities of the service prevent such trial; and then he shall be brought 
to trial within thirty days after the expiration of said twenty days. If a 
copy of the charges be not served, or the arrested officer be not brought 
to trial, as herein required, the arrest shall cease. But officers released 
from arrest, under the provision of this article, may be tried, whenever the 
exigencies of the service shall permit, within twelve months after such re- 
lease from arrest. 


Article 30. For each general or special court-martial of the national 
guard the governor shall appoint a judge-advocate. 


Article 31. When the requisite number of officers to form a general 
court-martial is not present at any station or detachment, the governor 
shall, in cases which require the cognizance of such court, thereupon order 
a court to be assembled at the nearest place where such trial can be con- 
veniently held, and shall order the accused, with necessary witnesses, to 
be transported to the place where the said court shall be assembled. 

Article 32. Officers shall be tried only by general court-martial. 

Article 33. The judge-advocate of a general or special court-martial 
shall adminster to the members of the court, before they proceed upon any 
trial, the following oath or affirmation: 


“You, A. B., do swear (or affirm) that you will well and truly try and 
determine, according to the evidence, the matter now before you between 
the state of Montana and the person to be tried, and that you will duly 
administer justice, without partiality, favor or affection, according to the 
provisions of the rules and articles for the government of the organized 
militia of the state of Montana, and if any doubt should arise, not explained 
by said articles, then according to your conscience, the best of your un- 
derstanding, and the custom of war in like cases; and you do further swear 
(or affirm) that you will not divulge the findings or sentence of the court 
until they shall be published by the proper authority, except to the judge- 
advocate; neither will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required to give evidence 
thereof as a witness by a court of justice in due course by the same. So 
help you God.”’ : 

Article 34. When the oath or affirmation has been administered to the 
members of a general or special court-martial, the president of the court 
shall administer to the judge-advocate an oath or affirmation in the fol- 
lowing form: 

‘““You, A. B., do swear (or affirm) that you will not divulge the find- 
ings or sentence of the court to any but the proper authority until they 
shall be duly disclosed by the same. So help you God.’’ 

All persons who give evidence before a court-martial shall be exam- 
ined on oath or affirmation in the following form: 

‘““You swear (or affirm) that the evidence you shall give in the case 
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now in hearing shall be the truth, the whole truth, and nothing but the 
truth. So help you God.’’ 

Every reporter of the proceedings of a court-martial shall, before enter- 
ing upon his duties, make oath or affirmation in the following form: 

“You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God.’’ 

Every interpreter in the trial of any case before a court- martial shall, 
before entering upon his duties, make oath or affirmation in the date sir 
form: 

“You swear (or affirm) that you will truly interpret in the case now 
in hearing. So help you God.”’ 

in case of affirmation the closing sentence of adjuration will be omitted. 

Article 35. A court-martial may punish, at discretion, any person who 
uses any menacing words, signs, or gestures in its presence, or who dis- 
turbs its proceedings by any riot or disorder. 

Article 36. All members of a court-martial are to behave with decency 
and calmness. 

Article 37. Members of a court-martial may be challenged by a pris- 
oner, but only for cause stated to the court. The court shall determine the © 
relevancy and validity thereof, and shall not receive a challenge to more 
than one member at a time. 

Article 38. When a prisoner, arraigned before a court-martial, from 
obstinacy and deliberate design stands mute or answers foreign to the 
purpose, the court may proceed to trial and judgment as if the prisoner 
had pleaded not guilty. 

Article 389. The judge-advocate shall prosecute in the name of the state 
of Montana, but when the prisoner has made his plea, he shall so far con- 
sider himself counsel for the prisoner as to object to any leading questions 
to any witness, and to any question to the prisoner the answer to which 
might tend to incriminate himself. 

Article 40. All persons who give evidence before a military court 
shall be examined on oath or affirmation in the following form: ‘‘You 
swear (or affirm) that the evidence you shall give, in the case now in 
hearing, shall be the truth, the whole truth, and nothing but the truth. So 
help you God.’’ 

Article 41. A court-martial shall for reasonable cause, grant a continu- 
ance to either party for such time and as often as may appear to be just. 

Article 42. Members of a court-martial, in giving their votes, shall 
begin with the youngest in commission. 

Article 48. When a court-martial suspends an officer from command 
it may also suspend his pay and emoluments for the same time, according 
to the nature of his offense. 

Article 44. No person shall be tried a second time for the same offense. 

Article 45. No person shall be liable to be tried and punished by a 
court-martial for any offense which appears to have been committed more 
than two years before the issuing of the order for such trial, unless by 
reason of having absented himself, or of some other manifest impediment, 
he shall not have been amenable to justice within that period. 
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Article 46. No sentence of a general court-martial shall be carried into 
execution until the same shall have been approved by the governor. 

Article 47. Every judge-advocate, or person acting as such, at any 
general court-martial, shall, with as much expedition as the opportunity of 
time and distance may admit, forward the original proceedings and sen- 
tence of such court to the adjutant-general. 

Article 48. Every person tried by a general court-martial shall, upon 
proper demand therefor, be entitled to a copy of the proceedings and sen- 
tence of such court. é 

Article 49. A court of inquiry to examine into the nature of any trans- 
action of, or accusation or imputation against, any officer or enlisted man 
may be ordered by the governor, and shall make a report of its findings to 
the governor within twenty days after its inquiry. 

Article 50. The recorder or judge-advocate of a court of inquiry shall 
administer to the members the following oath: 

“You shall well and truly examine and inquire, according to the evi- 
dence, into the matter now before you, without partiality, favor, affection, 
prejudice, or hope of reward. So help you God.”’ 

After which the president of the court shall administer to the recorder 
or jJudge-advocate the following oath: 

“You, A. B., do swear that you will, according to your best abilities, 
accurately and impartially record the proceedings of the court and the 
evidence to be given in the case in hearing. So help you God.”’ 

Article 51. A court of inquiry, and the recorder or judge-advocate 
thereof, shall have the same power to summon and examine witnesses as 
is given to general courts-martial and the judge-advocates thereof. Such 
witnesses shall take the same oath which is taken by witnesses before gen- 
eral courts-martial, and the party accused shall be permitted to examine 
and cross-examine them, so as to fully investigate the circumstances in 
question. 


Article 52. <A court of inquiry shall not give an opinion on the merits 
of the case inquired of unless specially ordered to do so. 


Article 53. The proceedings of a court of inquiry must be authenti- 
cated by the signatures of the recorder or judge-advocate and the president 
thereof, and delivered to the adjutant-general or convening authority. 


Article 54. The proceedings of a court of inquiry may be admitted 
as evidence by a court-martial in cases not extending to the dismissal of 
an officer; provided, that the circumstances are such that oral testimony 
ean not be obtained. 


Article 55. If, upon marches, or in quarters, different organizations 
of the national guard of Montana happen to join or do duty together, the 
officer highest in rank of the line by commission, there on duty or in 
quarters, shall command the whole, and give orders for what is needful 
in the service, unless otherwise Saactal directed by the Bovern ya accord- 
ing to the nature of the case. 

Article 56. In case of death of any enlisted man, his commanding 
officer shall immediately secure all his effects in camp or quarters, and 
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shall, in the presence of two other. officers, make an inventory thereof, 


which he shall transmit to the office of the adjutant-general. 
History: En. Sec. 70, Ch. 191, L. 1919; re-en. Sec. 1398, R. C. M. 1921. 


CHAPTER 125 
GENERAL PROVISIONS—EMERGENCY CLAUSE 
Section 1399. Rifle ranges. 

1400. Armories. 
1401. Exemption of military men and veterans from jury duty and poll tax. 
1402. Travel on railroad not to exceed one cent per mile. 
1403. Prizes for marksmanship. 
1404. Articles of war of the United States to govern. 
1405. Unauthorized association forbidden. 
1406. Regulations governing armories, rifle ranges, ete. 
1407. Lease of property of the national guard. 
1408. Wrongful taking of government property from armory. 
1409. Governor to promulgate rules and regulations. 
1410. Use of insignia of military or secret orders prohibited. 
1411. When customs and usage of the United States army shall govern. 
1412. Emergency clause. : 

1399. Rifle ranges. Under the direction of the governor, the adjutant- 
general shall, at the expense and in the name of the state, buy or lease, 
establish, equip, maintain, and control such rifle ranges, and issue such 
ammunition, transportation, and supplies as may be necessary to provide 
each organization of the organized militia of Montana with adequate 
means and opportunity for thorough instruction in rifle practice. 

History: En. Sec. 71, Ch. 191, L. 1919; re-en. Sec. 1399, R. C. M. 1921. 

1400. Armories. The board of county commissioners of any county in 
the state of Montana, in which a company or companies of Montana 
national guard shall be organized and regularly stationed in such county, 
is hereby authorized to erect and provide in cities of ten thousend popula- 
tion or more an armory of sufficient size and suitable for the drill of such 
company or companies, and the preservation and keeping of the arms and 
equipment of such company or companies, and any city of ten thousand 
or more in population in Montana is hereby authorized and empowered to 
bear a pro rata part of the expense of erecting and providing said armory 
as may be agreed upon by the board of county commissioners [and the 
city council] of said city. 

History: En. Sec. 72, Ch. 191, L. 1919; re-en. Sec. 1400, R. C. M. 1921. 

1401. Exemption of military men and veterans from jury duty and poll 
tax. Every commissioned officer and every enlisted man of the national 
suard of Montana, the organized reserves of the national guard of Mon- 
tana, the organized reserves of the army of the United States, and all 
persons receiving government compensation for disability received while 
serving with the United States army during the World War, shall be exempt 
from all jury duty, and from the payment of poll tax, or head tax, of every 
description, during the term of his service in the national guard, the organ- 
ized reserves of the national guard or the organized reserves of the army of 
the United States, or while receiving government compensation as aforesaid. 


History: En. Sec. 73, Ch. 191, L. 1919; References 
re-en, Sec. 1401, R. C. M. 1921; amd. Sec. 1, Cited or applied as section 1068, revised 
Ch, 51, L. 1925. codes, before amendment, in Pohl v. Chi- 


eago, Milwaukee & St. Paul Ry. Co., 52 M 
572, 576, 160 P 515. 
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1402. Travel on railroad not to exceed one cent per mile. From and 
after the passage and approval of this act, all railroads or railroad com- 
panies operating and doing business in the state of Montana shall carry 
the troops of the state of Montana, or officers or enlisted men thereof, 
while in the performance of their military duties within the state, at a 
rate of not to exceed one cent per mile. 

History: En. Sec. 74, Ch. 191, L. 1919; re-en. Sec. 1402, R. C. M. 1921. 


1403. Prizes for marksmanship. The adjutant-general is authorized 
to expend from the appropriations for the maintenance of the organized 
militia of Montana the sum of five hundred dollars per annum for prizes 
for marksmanship, under such regulations as may be prescribed by the 


governor. 
History: En. Sec. 75, Ch. 191, L. 1919; re-en. Sec. 1403, R. C. M. 1921. 


1404. Articles of war of the United States to govern. Whenever any 
portion of the militia of the state shall be on duty under or pursuant to 
orders of the governor, or whenever any part of the militia shall be 
ordered to assemble for duty in time of war, insurrection, invasion, or 
imminent danger thereof, breach of the peace, tumult, riot, public danger, 
or resistance to process, the articles of war and regulations for the gov- 
ernment of the army of the United States, so far as applicable and not in 
conflict with any rule or regulation herein prescribed, and with such 
modifications as the governor may prescribe, shall be considered in force 
and regarded as a part of this act until such forces shall be duly relieved 


from such duty. 
History: En. Sec. 76, Ch. 191, L. 1919; re-en. Sec. 1404, R. C. M. 1921. 


1405. Unauthorized association forbidden. It shall not be lawful for 
any body of men, other than the national guard or troops of the United 
States, to associate themselves together as a military company with arms, 
without the consent of the governor; but members of social and benevolent 
associations are not prohibited from wearing swords. Every person who 
shall associate with others in violation of this section shall be guilty of a 
misdemeanor. 

History: Fn. Sec. 77, Ch. 191, L. 1919; re-en. Sec. 1405, R. C. M. 1921. 


1406. Regulations governing armories, rifle ranges, etc. The com- 
mander-in-chief shall promulgate in general orders such regulations for 
the use of armories, rifle ranges, and other real property owned or leased 
by the state for military purposes, as may be proper; provided, that no 
armory shall be used for any other than a strictly military purpose without 
the recommendation of the officer in charge thereof; and further pro- 
vided, that all civilian rifle clubs affiliated with the national rifle associa- 
tion of America shall be permitted the use of the rifle ranges in the 
armories owned by the state at least one night each week, under such 
regulations as the commander-in-chief may direct. 

History: En. Sec. 78, Ch. 191, L. 1919; re-en. Sec. 1406, R. C. M. 1921. 


1407. Lease of property of the national guard. All armories and rifle 
ranges, and all property, real or personal, used by the national guard 
and not owned by the state of Montana or the United States, shall be 
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leased or rented to the state upon such terms and conditions as shall be 
approved by the commander-in-chief. 
History: En. Sec. 79, Ch. 191, L. 1919; re-en. Sec. 1407, R. C. M. 1921. 


1408. Wrongful taking of government property from armory. Any 
enlisted man taking any government property from an armory, without 
the written consent of his company commander, shall be considered as 
appropriating government property to his own use, and may be tried in 
any court of competent jurisdiction, and on conviction thereof shall suffer 
a fine in any sum not exceeding one hundred dollars, together with the 
eost of such government property, or imprisonment in the county jail 
for a period not exceeding sixty days, or shall suffer both such fine and 
imprisonment. 

History: En. Sec. 80, Ch. 191, L. 1919; re-en. Sec. 1408, R. C. M. 1921. 


1409. Governor to promulgate rules and regulations. The governor 
shall promulgate in general orders such rules and regulations and amend- 
ments thereto, not inconsistent with the law, as he may deem necessary. 
Such rules and regulations, when so promulgated, shall have the same 
force and effect as though herein enacted. 

History: En. Sec. 81, Ch. 191, L. 1919; re-en. Sec. 1409, R. C. M. 1921. 


1410. Use of insignia of military or secret orders prohibited. Every 
person who shall wilfully wear the badge, button, insignia, or rosette of any 
military order, or of any secret order or society, or any similitude thereof, 
or who shall use any such badge, button, insignia, or rosette to obtain aid 
or assistance, or any other benefit or advantage, unless he shall be entitled 
to so wear or use the same under the constitution, by-laws, rules and 
regulations of such order or society, shall be guilty of a misdemeanor. 

History: En. Sec. 82, Ch. 191, L. 1919; re-en. Sec. 1410, R. C. M. 1921. 


1411. When customs and usage of the United States army shall govern. 
All matters relating to the organization, discipline, and government of 
the national guard, not otherwise provided for in this act or in the general 
regulations, shall be decided by the custom and usage of the United States 
army. 

History: En. Sec. 83, Ch. 191, L. 1919; re-en. Sec. 1411, R. C. M. 1921. 


1412. Emergency clause. 

Whereas, the public peace and safety of the United States and of the 
state of Montana depend upon an adequate system of national defense; 
and 

Whereas, the militia of the various states is an important element of 
the national defense; and 

Whereas, by the constitution of the United States, authority is con- 
ferred upon Congress to provide for the calling forth the militia to exe- 
cute the laws of the union, suppress insurrection, and repel invasion, and 
to provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be called into the service of the 
United States; and 

Whereas, by the constitution of the United States, the authority of 
training the militia according to the discipline prescribed by Congress and 
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the appointment of the officers thereof are reserved to the several states ; 
and 


Whereas, Congress, in accordance with the authority conferred upon - 
it, has recently enacted certain laws providing for organizing, arming, and 
disciplining the militia, and for the governing of such part of them as 
may be called into the service of the United States, and has made appro- 
priations of money and military supples, accoutrements, and stores for 
the maintenance, support, equipment, and discipline of the militia, con- 
tingent upon compliance by the states respectively with the conditions set 
forth in said enactments; and 


Whereas, said enactments have been duly and regularly approved by 
the president of the United States, and for some time past have been and 
now are in full force and effect; and 


Whereas, it is the duty of the state of Montana and it is necessary 
for it forthwith to comply with said acts, and each of them, in order that 
its militia may be promptly qualified for the efficient service of both state 
and nation; and 


Whereas, this act is a compliance therewith: 


A public emergency is hereby declared to exist, and this act is neces- 
sary for the immediate preservation of the public peace and safety and 
the support of the state government and its existing public institutions, 
and shall take effect immediately. 


History: En. Sec. 6, Ch. 191, L. 1919; re-en. Sec. 1412, R. C. M. 1921. 
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1440. Moneys of insane person. 

1441. Fees of physicians. 

1442. Cost of examination and commitment. . 

1443. Proceedings before chairman of commissioners—review by judge. 
1444. Maintenance of insane person. 

1413. Management—board of commissioners for insane. The manage- 
ment, control, and supervision of the state insane asylum, located at Warm 
Springs, county of Deer Lodge, state of Montana, is hereby vested in the 
state board of commissioners for the insane, which consists of the governor, 
the secretary of state, and the attorney general, of which the governor is 
president and the secretary of state the secretary. 


History: Av. p. Secs. 2260, 2261, Pol. C. 1895; re-en. Secs. 1111, 1112, Rev. C. 1907; 
amd. Sec. 1, Ch. 57, L. 1913; re-en. Sec. 1413, R. C. M. 1921. Cal. Pol. C. Secs. 2136-2199. 


1414. Powers and duties of board. The powers and duties of such 
board are as follows: 

1. To make rules and regulations for its own government not incon- 
sistent with the laws of the state. 

2. To prescribe the duties of the superintendent of the state insane 
asylum. 

3. To provide for the care, custody, maintenance, and treatment of 
the insane in a safe and suitable building or buildings for that purpose, 
to be known as the state insane asylum. 

4. To make inquiry into the condition of the asylum, and to see that 
the inmates are properly cared for in respect to clothing, food, and medi- 
cal attendance, and that they have proper apartments. _ 

5. To make a report biennially to the legislative assembly, giving a 
statement of the receipts and expenditures, the conditions of the asylum, 
the number of inmates under treatment, and such other matters as may 
be advisable. 

6. To keep a record of their proceedings, which must be open at all 
times to the inspection of any citizen. 


History: Ap. p. Sec. 2262, Pol. C. 1895; re-en. Sec. 1113, Rev..C. 1907; amd. Sec. 2, 
Ch. 57, L. 1913; re-en. Sec. 1414, R. C. M. 1921. 


1415. Superintendent of asylum and assistant—appointment, removal 
and salary. A superintendent of the state insane asylum and an assistant. 
superintendent, who shall be regularly licensed physicians of the state of 
Montana, shall be appointed by the governor, and such appointments must 
be transmitted to and approved by the senate. The tenure of office of the 
appointees shall be for a period of four years from the date of appointment, 
and until their successors have been appointed and qualified. The salary 
of the superintendent is hereby fixed at the sum of five thousand ($5000.00) 
dollars per year, the salary of the assistant superintendent at three thou- 
sand ($3000.00) dollars per year, payable in monthly installments of one- 
twelfth each at the end of each and every month. | 

The superintendent and the assistant superintendent in addition to 
the salaries above mentioned shall be entitled to draw from the asylum 
commissary food supplies for their respective families, not to exceed,. 
however, in value the sum of fifteen hundred ($1500.00) dollars per year 
for each family. Such food supplies so drawn shall be accounted for to the 
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board of commissioners for the insane, in the same manner as other supplies 
used at the insane asylum. 

They shall be subject to removal by the state board of commissioners 
for the insane at any time for misfeasance, non-feasance, or malfeasance in 
office, but before the superintendent or the assistant superintendent be 
so removed, formal charges in writing must be preferred, and the superin- 
tendent or the assistant charged shall be given opportunity to appear and 
defend himself against any such charges. When charges shall have been 
preferred asking the removal of the superintendent or the assistant superin- 
tendent notice of the time and place of hearing of said charges shall be 
served upon the accused at least five days prior to the day set for the 
hearing; provided, however, that when such charges have been preferred, 
the state board of commissioners for the insane shall have the power and 
authority to suspend the accused until after the determination of the 
charges preferred against him. | 

History: En. Sec. 3, Ch. 57, L. 1913; re-en. Sec. 1415, R. C. M. soe amd. Sec. 1, 
Ch. 42, L. 1923; amd. Sec. 1, Ch. 149, L. 1929. 

1416. Control in superintendent—additional medical assistants. The 
superintendent shall have immediate control and charge of the state insane 
asylum and the inmates thereof, subject, however, to the orders, rules, and 
regulations made and prescribed by the state board of commissioners for 
the insane, and not inconsistent with this act; and said superintendent 
shall appoint additional medical assistants, whose appointment shall be 
subject to the approval of the state board of commissioners for the insane, 
and whose salaries shall be fixed by said board. 

History: En. Sec. 4, Ch. 57, L. 1918; re-en. Sec. 1416, R. C. M. 1921. 


1417. Oath of office and bonds. The superintendent and assistant sup- 
erintendent, before entering upon the discharge of the duties of their 
respective positions, shall take the constitutional oath of office and file 
bonds in such sums as shall be fixed by the state board of commissioners 
for the insane, to be approved by the. said board. 

History: En. Sec. 5, Ch. 57, L. 1913; re-en. Sec. 1417, R. C. M. 1921. 


1418. Board may send patient to friends. The board may, at the 
expense of the state, when satisfied it will be for the best interest of any 
insane person, send him to friends outside of the state. 

History: En. Sec. 2280, Pol. C. 1895; re-en. Sec. 1121, Rev. C. 1907; re-en. Sec. 1418, 
R. C. M. 1921. 

1419. May contract with some other institution. The board may, 
when satisfied it will be for the best interest of any insane person in the 
state, send him to some other institution, with its consent, outside the 
state, and the expense of sending and supporting him at such institution 
must be paid by the state, providing such person is indigent. 

History: En. Sec. 2281, Pol. C. 1895; re-en. Sec, 1122, Rev. C. 1907; re-en. Sec. 1419, 
R. C. M. 1921. ; 

1420. Idiotic persons are considered insane persons. Idiotic persons 
are considered as insane persons. 

History: En. Sec. 2282, Pol. C. 1895; re-en. Sec. 1123, Rev. C. 1907; re-en. Sec. 1420, 
R. C.°M, 1921; 
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1421. Discharge of patient. The board must cause to be discharged 
from the asylum any patient, upon the written report of any person 
appointed by the board to examine into the condition of such patient, 
that such patient is in fit condition to be at large. Such written report 
must be filed and kept in the office of the board, and every insane person, 
on recovery, must be discharged from the asylum or place of confinement.. 

History: En. Sec. 2283, Pol. C. 1895; re-en. Sec. 1124, Rev. C. 1907; re-en. Sec.. 
1421, R. C. M. 1921. Cal. Pol. C. Sec. 2189. 

1422. Indigent persons discharged must be furnished with money and. 
clothes. Any indigent person about to be discharged from the asylum 
must be furnished with twenty dollars in money and:a suit of comfortable 
clothes, including hat, shoes, and socks, for which the ‘contractor may be 
allowed, on presenting the claim to the board of examiners, the amount 
paid. 

History: En. Sec. 2284, Pol. C. 1895; re-en. Sec. 1125, Rev. C. 1907; re-en. Sec. 
1422, R. C. M. 1921. Cal. Pol. C. Sec. 2190. 

1423. Postal rights of insane patients. The patients of all insane 
asylums, or any place where the insane are kept or confined in this state,. 
must each be allowed to choose one person, in no way connected with such 
asylums or place, to whom he may write whenever and whatever he may 
desire, and over the letters to such person there must be no censorship. 
exercised or allowed by any asylum official, contractor, employee, or 
other person. The postal rights of such patients as to the persons chosen 
by them must be as free and unrestricted as are those of any resident of 
the state. Every patient has the right, once in three months, to choose a 
different person for his correspondent. 

History: En. Sec. 2285, Pol. C. 1895; re-en. Sec. 1126, Rev. C. 1907; re-en. Sec. 1423,. 
R. C. M. 1921. 

1424. Same. The contractor or person in charge of every asylum or 
other place where the insane are confined in this state must furnish to 
every patient thereof, suitable material for writing, inclosing, sealing, 
stamping, and mailing Jetters at least twice a week. 

History: En. Sec. 2286, Pol. C. 1895; re-en. Sec. 1127, Rev. C. 1907; re-en. Sec. 1424, 
R. C. M. 1921.° 

1425. Postoffice box must be provided. All such letters must be 
dropped by the writers thereof, accompanied by an attendant when neces- 
sary, into a postoffice box provided by the state at the insane asylum, 
and kept in some place easy of access to all patients; the attendant is 
required in all cases to see that these letters are directed to the patient’s 
correspondent, and if they are not so directed they must be held subject to 
the disposal of the person in charge, and the contents of these boxes must. 
be collected once every week by an authorized person, and by him placed 
in the United States mail for delivery. 

History: ‘n. Sec. 2287, Pol. C. 1895; re-en. Sec. 1128, Rev. C. 1907; re-en. Sec. 1425, 
R. C. M. 1921. 

1426. Name of correspondent must be posted. The contractor, or per- 
son in charge, must register and post in some place in the asylum the 
name of the person chosen as the patient’s correspondent, and by what. 
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patient chosen, and the contractor or the person in charge must imnform 
each of the persons chosen of that fact, and request him to write on the 
outside of the envelope of every letter he writes the patient, his name, and 
all the letters bearing such superscription on the envelope must be deliv- 
ered without opening or reading to the patient. 

History: En. Sec. 2288, Pol. C. 1895; re-en. Sec. 1129, Rev. C. 1907; re-en. Sec. 1426, 
Be Coo Loads 

1427. Copy of law posted in asylum. A printed copy, in large type, 
of the next preceding four sections must be kept posted in every room of 
every asylum or other place where the insane are confined in this state. 

History: En. Sec. 2289, Pol. C. 1895; re-en. Sec. 1130, Rev. C. 1907; re-en. Sec. 1427, 
R. C. M. 1921. 

1428. Insane convicts. Insane convicts must be received into the 
asylum and returned to the state prison again, as provided in the penal 
code. 

History: En. Sec. 2290, Pol. C. 1895; re-en. Sec. 1131, Rev. C. 1907; re-en. Sec. 1428, 
R. C. M. 1921. - 

1429. Non-resident insane must not be received. No insane person, non- 
resident of this state, must be received into the asylum unless he became 
insane within this state. 

History: En. Sec. 2291, Pol. C. 1895; re-en. Sec. 1132, Rev. C. 1907; re-en. Sec. 1429, 
R. C. M. 1921. : 

1430. Insane person not indigent must be paid for. None but indigent 
persons must be received into the insane: asylum unless their care and 
maintenance is paid or guaranteed by the parents, children, or guardians 
of such person, and all money received by the contractor for the care and 
maintenance of such persons must be accounted for in his settlement with 
the board. 

History: Hn. Sec. 2292, Pol. C. 1895; re-en. Sec. 1133, Rev. C. 1907; re-en. Sec. 1430, 
R. C. M. 1921. 

1431. Examination, before whom. Whenever it appears to the satis- 
faction of a magistrate of the county that any person within the county 
is so far disordered in his mind as to endanger health, person, or property, 
he must issue and deliver to some peace officer for service a warrant 
directing that such person be arrested and taken before any district judge 
in the county for examination; provided, that if the district judge is 
absent from the county wherein such person is arrested, then the said 
insane person shall be taken before the chairman of the board of county 
commissioners. 


History: Ap. p. Sec. 2300, Pol. C. 1895; 
amd. Sec. 1, p. 163, L. 1897; re-en. Sec. 
1134, Rev. C. 1907; re-en. Sec. 1431, R. C. 
M. 1921. 


Quaere 


Under this section and the sections fol- 
lowing, must a person alleged to be of 


unsound mind be personally present in 
court at the inquisition in all cases, or 
must he, regardless of his mental or phy- 
sical condition, be given notice of the 
hearing and an opportunity to defend? 
State ex rel. Hoatson v. District Court, 95 
M 174, 177, 26 P 2d 172. 


1432. Evidence, number of witnesses. When the person is taken before 


the judge or the chairman of the board of county commissioners, the judge 
or chairman of said board must issue subpoenas to two or more witnesses 
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best acquainted with said insane person, to appear before him and testify 


at such examination. 

History: Ap. p. 2301, Pol. C. 1895; 
amd. Sec. 2, p. 163, L. 1897; re-en. Sec. 
1135, Rev. C. 1907; re-en. Sec. 1432, R. C. 
M. 1921. Cal.:Pol. C. Sec. 2169. 


References 
State ex rel. Hoatson v. District Court, 
95 M 174, 178, 26 P 2d 172. 


1433. Examining physicians. The judge, or in case of his absence, the 
chairman of the board of county commissioners, must also issue subpoenas 
for at least two graduates of medicine to appear and attend such exam- 


ination. 

History: Ap. p. Sec. 2302, Pol. C. 1895; 
amd. Sec. 3, p. 163, L. 1897; re-en. Sec. 
1136, Rev. C. 1907; re-en. Sec. 1433, R. C. 
M. 1921. 


1434. Witnesses, duty of. At the 


References 
State ex rel. Hoatson v. District Court, 
95 M 174, 178, 26 P 2d 172. 


examination the persons subpoenaed 


must appear and answer all questions pertinent to the matter under inves- 


tigation. 

History: En. Sec. 2303, Pol. C. 1895; 
re-en. Sec. 1137, Rev. C. 1907; re-en. Sec. 
1434, R. C. M. 1921. 


Substantial Compliance with Statutory 
Provisions Mandatory 


In a proceeding to determine the sanity 
of a person at least substantial compli- 


ance with the statutory provisions (this 
section through section 1438) is manda- 
tory, and in determining whether such a 
person was denied his rights, the supreme 
court is governed by the substance and 
not the mere form of things. State ex rel. 
Hoatson v. District Court, 95 M 174, 178, 
POs Vato Le a 


1435. Physicians, duty of. The physicians must hear such testimony, 
and must make a personal examination of the alleged insane person. 


History: En. Sec. 2304, Pol. C. 1895; 
re-en. Sec. 1138, Rev. C. 1907; re-en. Sec. 
1435, R. C. M. 1921. 


Substantial Compliance with Statutory 
Provisions Mandatory 


In a proceeding to determine the sanity 
of a person at least substantial compli- 


1436. Certificate of physicians. 


ance with the statutory provisions (secs. 
1434-1438) is mandatory, and in determin- 
ing whether such a person was denied his 
rights, the supreme court is governed by 
the substance and not the mere form of 
things. State ex rel. Hoatson v. District 
Court, 95 M 174, 178, 26 P 2d 172. 


The physicians, after hearing the 


testimony and making the examination, must, if they believe such person 
to be dangerously insane, make a certificate, under their hand, showing as 


near as possible: 


1. That such person is so far disordered in his mind as to endanger 


health, person, or property. 


2. The premonitory symptoms, apparent cause or class of insanity, 
the duration and condition of the disease. 
3. The nativity, age, residence, occupation, and previous habits of the 


person. 


4. The place from whence the person came, and the length of time 


he has resided in this state. 


History: En. Sec. 2305, Pol. C. 1895; 
re-en. Sec. 1139, Rev. C. 1907; re-en. Sec. 
1436, R. C. M. 1921. Cal. Pol. C. Sec. 2170. 


Operation and Effect 


The statutory requirement that two phy- 
sicians shall hear the evidence introduced 
at an insanity hearing, examine the person 
said to be of unsound mind and make the 
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certificate called for by this section, is 
jurisdictional; hence where by reason of 
the disqualification of one of such physi- 
cians, an order declaring the person under 
investigation insane was based upon the 
certificate of but one physician, it was 
void for lack of jurisdiction. State ex rel. 
Hoatson v. District Court, 95 M 174, 178, 
uO PP2d' Liz: 
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Substantial Compliance with Statutory 
Provisions Mandatory 


In a proceeding to determine the sanity 
of a person at least substantial compli- 
ance with the statutory provisions (secs. 
1434-1438) is mandatory, and in determin- 
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ing whether such a person was denied his 
rights, the supreme court is governed by 
the substance and not the mere form of 
things. State ex rel. Hoatson v. District 
Court, 95 M 174, 178, 26 P 2d 172. 


1437. Forms of certificates. The certificate must be made in the form 
prescribed by, and, if they can be had, upon blanks furnished by the 
board of the commissioners for the insane. 


History: En. Sec. 2306, Pol. C. 1895; 
re-en. Sec. 1140, Rev. C. 1907; re-en. Sec. 
1437, R. C. M. 1921. 


Substantial Compliance with Statutory 
Provisions Mandatory 


In a proceeding to determine the sanity 


ance with the statutory provisions (secs. 
1434-1438) is mandatory, and in determin- 
ing whether such a person was denied his 
rights, the supreme court is governed by. 
the substance and not the mere form of 
things. State ex rel. Hoatson v. District 
Court, 95 M 174, 178, 26 P 2d 172. 


of a person at least substantial compli- 


1438. Commitment. The judge, or the chairman of the board of 
county commissioners, if the hearing be had before him, after such exam 
ination and certificate made, if he believes the person so far disordered in 
his mind as to endanger health, person, or property, must make an order 
that the party be confined in the insane asylum, and a copy of such order 
must be filed with and recorded by the clerk of the district court of the 
county. The clerk must also keep in convenient form an index book, 
showing the name, age, and sex of each person so ordered to be confined 
in the insane asylum, with the date of the order and the name of the 
insane asylum in which the person is ordered to be confined. No fees 
must be charged by the clerk for performing any of the duties provided 
for by this section or in this chapter. 


History: Ap. p. Sec. 2307, Pol. C. 1895; 
amd. Sec. 4, p. 163, L. 1897; re-en. Sec. 
1141, Rev. C. 1907; re-en. Sec. 1438, R. C. 
M. 1921. Cal. Pol. C. Sec. 2171. 


NOTE.—See in connection with this sec- 
tion, section 199.1. 


Operation and Effect 


A complaint alleging that an insane 
person was ‘‘so declared by a court of 
competent jurisdiction,’’ and ‘‘was duly 
committed to the insane asylum,’’ does 
not show the duty of the keeper of the 
asylum to receive and keep him, since 
the allegation does not show the name 
of the court, or that any order was made 
or delivered to such keeper. Walter v. 
Mitchell, 25 M 385, 388, 65 P 5. 


1439. Delivery of insane person 


Substantial Compliance with Statutory 
Provisions Mandatory 


In a proceeding to determine the sanity 
of a person at least substantial compli- 
ance with the statutory provisions (sees. 
1434-1438) is mandatory, and in determin- 
ing whether such a person was denied his 
rights, the supreme court is governed by 
the substance and not the mere form of 
things. State ex rel. Hoatson v. District 
Court, 95 M 174, 178, 26 P 2d 172. 


References 


Cited or applied as section 2307, polit- 
ical code, before amendment, in Walter 
v. Mitchell, 25 M 385, 388, 65 P 5. 


at asylum. The insane person, to- 


gether with the order of the judge or the chairman of the board of county 
commissioners, and the certificate of the physicians must be delivered to 
the sheriff of the county, and by him must be delivered to the officer in 
charge of the insane asylum. 

History: Ap. p. 2308, Pol. C. 1895; amd. Sec. 5, p. 164, L. 1897; re-en. Sec. 1142, 
Rev. C. 1907; re-en. Sec. 1439, R. C. M 1921. Cal. Pol. GC. Sec. 2172. 

1440. Moneys of insane person. Any moneys found on the person of 
an insane person at the time of arrest must be certified to by the judge, 
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or the chairman of the board of county commissioners, and sent with such 
person to the asylum, there to be delivered.to the person in charge of the 
asylum, whose receipt therefor shall be taken by the sheriff, or other 
officer delivering said insane person to said asylum. If the sum exceed 
one hundred dollars, the excess must be applied to the payment of the 
expenses of said person while in the asylum. If the sum is one hundred 
dollars or less, it must be kept and delivered to the person when dis- 
charged, or applied to the payment of funeral expenses if the person dies 
at the asylum. Any balance of said one hundred dollars or less remaining 
in the hands of the officers of the asylum, after the death of the insane — 
person, shall be returned to the county treasurer of the county from which 
said insane person was sent, and if any sum remains after paying costs 
of trying and transporting said insane person to the asylum, this balance 
shall be paid into the state treasury to the credit of the general fund. 


History: Ap. p. Sec. 2309, Pol. C. 1895; amd. Sec. 6, p. 164, L. 1897; re-en. Sec. 
1143, Rev. C. 1907; re-en. Sec. 1440, R. C. M. 1921. 


1441. Fees of physicians. The physicians attending each examination 
of an insane person are allowed five dollars and in addition his actual 
traveling expenses, not to exceed the sum of ten cents for each and every 
mile actually and necessarily traveled by said physician in attending said 
examination, and in returning to his home therefrom, to be paid by the 
county treasurer of the county, where the examination was had, on the 
order of the board of county commissioners. | 

The clerk of the district court or the chairman of the board of county 
commissioners, if the hearing be had before him, must give to such physi- 
cian a certificate, under seal, of travel and attendance, which shall entitle 
him to receive the amount therein stated from the county treasurer. 

History: Ap. p. Sec. 2310, Pol. C. 1895; re-en. Sec. 1144, Rev. C. 1907; amd. Sec. 
1, Ch. 84, L. 1911; re-en. Sec. 1441, R. C. M. 1921. 

1442. Cost of examination and commitment. The cost of the examina- 
tion, committal, and taking an insane person to the asylum must be paid by 
the county in which he resides at the time he is adjudged insane. The 
sheriff must be allowed the actual expenses incurred in taking an insane 
person to the asylum, as provided by section 4885 of this code. 


History: En. Sec. 2311, Pol. C. 1895; References 
re-en. Sec. 1145, Rev. C. 1907; re-en. Sec. Cited or applied as section 2311, polit- 


NOTE.—This section changed to har- 20 M 315, 317, 50 P 1017. 
monize with section 3137, revised codes 
1907 (4885). 

1443. Proceedings before chairman of commissioners—review by dis- 
trict judge. Whenever any insane person is examined and committed by 
hearing had before the chairman of the board of county commissioners, it 
shall be the duty of said chairman to have all the evidence reduced to 
writing, and the same, together with all orders, subpoenas, complaints, 
warrants, and papers used on said hearing, or made by said chairman of 
the board of county commissioners, shall be filed in the office of the clerk 
of the district court of the proper county, and said clerk shall enter upon 
the journal of the minutes of probate proceedings, a transcript of all pro- 
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ceedings had by the chairman of the board of county commissioners at 
any examinations and committal of an insane person, in the same manner 
as proceedings in probate in vacation are entered by the clerk of the court, 
and it shall be the duty of the district judge, at the first term of court 
after such examination, to examine and approve such proceedings or said 
insane inquest and committal, in the same manner as probate proceedings 
transacted by the clerk in vacation are approved; and in no ease shall the 
finding of the chairman of the board of county commissioners be final. 
In all cases where hearings are had by the chairman of the board of 
county commissioners, the proceedings must be examined and certified and 
approved or rejected by the judge of the district court. 


History: En. Sec. 7, p. 164, L. 1897; re-en. Sec. 1146, Rev. C. 1907; re-en. Sec. 1443, 
R. C. M. 1921. 


1444, Maintenance of insane person. Whenever a hearing for exam- 
ination or committal is had before the judge or chairman of the board of 
county commissioners, and the person is adjudged to be insane and 
ordered confined in the insane asylum, it shall be the duty of the judge 
or person before whom. the hearing is had to take evidence as to the 
financial worth of said insane person, which evidence shall be reduced to 
writing and filed as provided in the preceding section, and if it appear 
from said evidence that said insane person has any means, money, or prop- 
erty out of which the expenses of his maintenance in the insane asylum, 
or any part thereof could be paid, it shall be the duty of the judge or 
person before whom hearing is had, to issue a citation to the parties in 
possession of his property, and to the relatives of said insane person, if 
any there be in the county where said insane person resided, citing them 
to appear and show cause why a guardian should not be appointed for 
said insane person, and why said guardian should not be ordered to pay 
the costs of the maintenance of said insane person, or so much thereof as 
his means will permit, which citation shall be served and all proceedings 
thereunder conducted as provided by section 10355 to 10376 of these 
codes, and if it appear to the court that said insane person has property 
that can be applied towards his maintenance, it shall be the duty of the 
court to make an order to that effect, stating how much of the said insane 
person’s property shall be applied, the amount to be fixed with due regard 
to the proper preservation of the estate of said insane person. 


History: En. Sec. 8, p. 165, L. 1897; re-en. Sec. 1147, Rev. C. 1907; re-en. Sec. 1444, 
R. 0: Me '1921.. ~ Cal. Pol..’'C: Secs. 2179-2180. 


CHAPTER 127 
EUGENICAL STERILIZATION LAW 


Section 1444.1. Eugenical sterilization law. 
1444.2. Definitions. 
1444.3. State board of eugenics created. 
1444.4. Duties of the state board of eugenics. 
1444.5. Responsibility for sterilization. 
1444.6, Consent of guardian or kin required before sterilization. 
1444.7, Liability of persons concerned in execution of act—-penalty for un- 
authorized sterilization. 
1444.8. Purpose of acts not punitive. 
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1444.1. Eugenical sterilization law. This act shall be known as the 
“*Kugenical Sterilization Law.’’ 
History: En. Sec. 1, Ch. 164, L. 1923. 


1444.2. Definitions. For the purpose of the act the following terms 
(a) heredity, (b) procreate, (c) custodial institution, (d) inmate, (e) 
eugenical sterilization, are hereby defined as follows: 

(a) ‘‘Heredity’’ in the human species is the transmission, through 
spermatozoon and ovum, of physical, physiological, and psychological qual- 
ities from parents to offspring. 

(b) “*Procreate’’ means to beget or to conceive offspring, and applies 
equally to males and females. 

(ec) ‘*‘Custodial institution’’ is a habitation which provides food and 
lodging, restraint, treatment, training, care or residence for inmates de- 
elared mentally delinquent through constituted legal channels. 

(d) An ‘‘inmate’’ is an idiot, feebleminded, insane or epileptic person 
who is treated, trained, or cared for within a custodial institution. 

(e) ‘‘Eugenical sterilization’’ is herein defined as vasectomy, or sal- 
pingectomy, or such adequate medical treatment which will surely and 
permanently nullify the power to procreate offspring, to achieve permanent 
sexual sterility and the highest therapeutic benefits to the patient. 

History: En. Sec. 2, Ch. 164, L. 1923. 


1444.3. State board of eugenics created. The state board of eugenics 
is hereby created and established for the state of Montana. It shall consist 
of: The chief physician of each custodial institution, the president of the 
state medical association, a female member named by the state medical 
association, and the secretary of the state board of health, the last named 
to be chairman of the board. 

History: En. Sec. 3, Ch. 164, L. 1923. 


1444.4. Duties of the state board of eugenics. It shall be the duty of 
this board to approve or disapprove certificate of sterilization submitted 
to them by the chief physician of custodial institution of inmate as pro- 
vided in section 1444.5 and to review the decision of the said chief physi- 
cian in case of non-consent on the part of the guardian, or best friend as 
provided in section 1444.6. This board is also hereby empowered to exercise 
general supervision of matters pertaining to sterilization, over the chief 
physician and assistants in custodial institutions, and require from them 
proper records and data for the determination of the efficiency, benefits 
and specific efforts of eugenical sterilization. 

History: En. Sec. 4, Ch. 164, L. 1923. 


1444.5. Responsibility for sterilization. The sterilization shall be per- 
formed by, or under the supervision of the chief physician of the custodial 
institution of said inmate, whenever he, by his competent examination, and 
upon the approval of the state board of eugenics finds the said inmate or 
inmates, to fall within the above named class or classes; provided, however, 
that before this sterilization takes place it shall be the duty of the said 
chief physician to fill out appropriate certificate of said inmate or inmates 
to be sterilized and present same to the state board of eugenics and secure 
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that board’s approval thereof, (the approval to be evidenced by the appro- 
priate endorsement on the back of said certificate by the secretary of said 
board). 

History: En. Sec. 5, Ch. 164, L. 1923. 


1444.6. Consent of guardian or kin required before sterilization. Before 
making out the certificate mentioned in the above paragraph it shall be 
the duty of the physician to secure the consent of the legal guardian of said 
inmate and in case such inmate has no legal guardian, then the consent of 
his or her nearest known kin within the state of Montana and if such 
inmate has no known kin within the state of Montana, then the consent of 
the custodial guardian of such inmate. In all cases when this consent is 
refused, it should be noted on the certificate by the chief physician, and it 
then becomes his duty to notify the inmate and his guardian, or nearest 
known kin within the state of Montana, and in case such inmate has no 
known kin within the state of Montana, then the custodial guardian of such 
inmate, of the proposed sterilization, setting a date for him or them to 
appear before the state board of eugenics and to show cause why the 
sterilization should not take place. It shall then be the duty of the state 
board of eugenics to withhold the approval of the sterilization of said 
inmate until the said board has heard and passed upon the merits of the 
objection. At the hearing it shall be the duty of the state board of eugenics 
either to approve or disapprove the sterilization. 


Failure of complainants to appear at the hearing after due notice shall 
be considered as a waiver of all objections. 


Upon the approval of the state board of eugenics, the secretary thereof 
shall endorse the approval on the back of the sterilization certificate of 
the inmate, and the chief physician shall cause sterilization to proceed as 
though the consent were given. 


All decisions of the state board of eugenics shall be appealable to the 
district court of the district in which the custodial institution of the inmate 
is located by the objecting party or parties hereinbefore mentioned filing 
a petition against the state board of eugenics in the said court; in which 
ease sterilization proceedings shall be suspended until final disposition of 
the case by the court. 

History: En. Sec. 6, Ch. 164, L. 1923. 


1444.7, Liability of persons concerned in execution of act—penalty for 
unauthorized sterilization. Neither the members of the state board of 
eugenics, the chief physicians, nor assistants concerned, nor any other 
persons legally participating in the execution of the provisions of this act, 
shall be liable either civilly or criminally on account of said participation 
provided, however, that sterilization of the said inmate or inmates, by the 
chief physician of the custodial institution or his assistants, for other than 
the purpose named in the act, or by fraud or duress, or without the approval 
of the state board of eugenics, shall constitute a felony punishable by a fine 
of not more than $1,000, or imprisonment in the state prison for no more 
than five years, or both. 

History: En. Sec. 7, Ch. 164, L. 1923. 
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1444.8. Purpose of acts not punitive. The purpose of said findings and 
orders of said board and any operation performed thereunder, shall be for 
the betterment of the physical, mental, neural or psychic condition of said 
inmate, or to protect society from the menace of procreation by said inmate, 
and. not in any manner as a punitive measure. 

History: En. Sec. 8, Ch. 164, L. 1923. 


CHAPTER 128 


ESTABLISHMENT OF HOSPITAL FOR INEBRIATES 


Section 1445. Establishment of hospital for inebriates. 
1446. Commissioners for insane to control hospital. 
1447, Patients that may be admitted. 
1448. <Applications for commitment to hospital. 
1449. Examination of applicant and commitment—dismissal of patient. 
1450. Costs of examination and commitment. 
1451. Charges for maintenance and treatment of patient. 
1452. Financial condition of patient—liability of relatives. 
1453. Detention and release of patient—arrest and return of patient. 
1454. Sules and regulations of hospital. 
1455. Furnishing liquor or drugs to patient a felony—penalty. 

1445. Establishment of hospital for inebriates. There shall be estab- 
lished at the state insane asylum at Warm Springs a department of said 
institution, which shall be called the state hospital for inebriates, and shall 
be used for the detention, care, and treatment of all persons suffering from 
mental affliction occasioned by the use of drugs or intoxicants. 


History: En. Sec. 1, Ch. 139, L. 1911; re-en. Sec. 1445, R. C. M. 1921.° 


1446. Commissioners for insane to control hospital. The state board 
of commissioners for the insane shall have supervision and control of said 
state hospital for inebriates, and the officers, contractors, and employees 
of the state insane.asylum shall constitute the officers, contractors, and 
employees of said hospital for inebriates, and shall receive no additional 
compensation for their services in connection with said hospital. 

History: En. Sec. 2, Ch. 139, L. 1911; re-en. Sec. 1446, R. C. M. 1921. 


1447. Patients that may be admitted. Said hospital for imebriates 
shall receive all patients regularly committed to it who are dipsomaniacs, 
inebriates, or who are addicted to the excessive use of morphine, cocaine, 
or other narcotic drugs, and who shall have been regularly examined and 
found of unsound mind as a result of the use of any such intoxicant or 
drug. | 

History: En. Sec. 4, Ch. 139, L. 1911; re-en. Sec. 1447, R. C. M. 1921. 

1448. Applications for commitment to hospital. Applications for com- 
mitment to said hospital for inebriates shall be made to the judge of the 
district court of the district which embraces the county in which the per- 
son whom it is proposed to commit resides, and said application may be 
made in person by any dipsomaniac, inebriate, or user to excess of mor- 
phine, cocaine, or other narcotic drug, or may be made against any such 


person by any other person. 
History: En. Sec. 5, Ch. 139, L. 1911; re-en. Sec. 1448, R. C. M. 1921. 


1449. Examination of applicant and commitment—dismissal of patient. 
On presentation of the application provided for in the preceding section, 
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unless made in person by an inebriate, dipsomaniac, or user to excess of 
a narcotic drug, the judge shall issue an order, which may be served by 
any peace officer, directing him to bring the accused person before him for 
examination, and on the appearance of the accused the judge shall proceed 
in the manner now provided by law for the examination of insane persons. 
The accused may be represented by counsel, and the judge may, if he 
deems it necessary, require the county attorney of the county where the 
hearing is had to attend and assist in such hearing. In ease said applica- 
tion be voluntarily or involuntarily made, and said judge shall determine 
that the accused is a proper person to be committed to said hospital for 
inebriates, he shall make the order committing him thereto; otherwise he 
shall be discharged. The term of detention and treatment shall be until 
the patient is cured; provided, however, that the superintendent of such 
hospital may discharge any person committed to said hospital when satis- 
fied that such person is not receiving substantial benefit from further 
hospital treatment. 
History: En. Sec. 6, Ch. 139, L. 1911; re-en. Sec. 1449, R. Cc. M. 1921. 


1450. Costs of examination and commitment: All costs and expenses 
incurred in the arrest and examination, and the costs and expenses 
incurred in taking the accused to said hospital, shall be paid in the man- 
ner now provided by law for the arrest, examination, and commitment of 
persons to the state insane asylum. 

History: En. Sec. 7, Ch. 139, L. 1911; re-en. Sec. 1450, R. C. M. 1921. 


1451. Charges for maintenance and treatment of patient. The board 
of commissioners for the insane shall fix the per capita monthly allowance, 
which may be charged by said hospital for the care, treatment, and main- 
tenance of each patient therein, which shall be certified by the superin- 
tendent to said board of commissioners for the insane and paid out in the 
manner now provided by laws applicable to the state insane asylum, unless 
provisions shall be made for the conduct of said institution exclusively 
as a state institution, in which event such patients shall be cared for at 
the expense of the state and as directed by the state board of commis- 
sioners for the insane. 3 

History: En. Sec. 8, Ch. 139, L. 1911; re-en. Sec. 1451, R. C. M. 1921. 


1452. Financial condition of patient—liability of relatives. When- 
ever an examination or hearing for commital to the state hospital for 
inebriates is had before the judge, or chairman of the board of county 
commissioners, and the person adjudged and ordered to be confined in the 
state hospital for inebriates, it shall be the duty of the judge or person 
before whom the hearing is had to take evidence as to the financial worth 
of said person committed to the state hospital for inebriates, which evi- 
dence shall be reduced to writing and filed as provided in the preceding 
section, and if it appears from said evidence that said person committed 
to the state hospital for inebriates has any means, money, or property 
out of which the expenses of his maintenance in the state hospital for 
inebriates, or any part thereof, could be paid, it shall be the duty of the 
judge or person before whom the hearing is had to issue a citation to the 
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parties in possession of his property, and to the relatives of said person 
committed to the state hospital for inebriates, if any there be in the county 
where said person committed to the state hospital for inebriates resided, 
citing them to appear and show cause why a guardian should not be 
appointed for said person committed to the state hospital for inebriates, 
and why said guardian should not be ordered to pay the costs of the main- 
tenance of said person committed to the state hospital for inebriates, or 
so much thereof as his means will permit, which citation shall be served 
and all proceedings thereunder conducted as provided by sections 10355 to 
10876 of these codes, and if it appear to the court that said person com- 
mitted to the state hospital for inebriates has property that can be 
applied towards his maintenance, it shall be the duty of the court to 
appoint a guardian whose duty it shall be to apply such property, or so 
much thereof as may from time to time be necessary, to the cost of the 
care and maintenance of such person committed to the state hospital for ~ 
inebriates while an inmate of the state hospital for inebriates, and it shall 
be the duty of the court to make an order to that effect, and to cause 
certified copies of such order appointing a guardian, and of the final 
report of such guardian when made, to be by the clerk of the court forth- 
with forwarded to the state board of commissioners for the insane. 


The husband, wife, father, grandfather, mother, grandmother, children, 
grandchildren, brothers, or sisters of a person committed to the state hos- 
pital for inebriates, if they or either of them be of sufficient ability, in 
the order named, shall be liable for the care, support, and maintenance 
of such person committed to the state hospital for inebriates in the said 
state hospital for inebriates to which he has been or may be hereafter 
committed. And it shall be the duty of the judge, or the chairman of the 
board of county commissioners if the hearing be had before him, during 
any such examination of any person, to ascertain the name and addresses 
of the husband, wife, father, grandfather, mother, grandmother, children, 
erandchildren, brothers, or sisters of such person, and at the conclusion of 
such examination to cause such names and addresses to be certified to 
the state board of commissioners for the insane. 

History: En. Sec. 9, Ch. 139, L. 1911; re-en. Sec. 1452, R. C. M. 1921. 


1453. Detention and release of patient—arrest and return of patient. 
All persons so committed may be detained in said hospital two years; but 
when it shall appear to the superintendent of said hospital for inebriates 
that any person held in said hospital will not continue to be subject to 
dipsomania or inebriety, or will be sufficiently provided for by himself or 
his guardian, relatives, or friends, the superintendent may issue to such 
person a permit to be at liberty, upon such conditions as he may deem 
best, and he may revoke said permit at any time previous to its expiration. 
The violation by the holder of such permit of any of the terms or condi- 
tions of the same shall of itself make said permit void. 

When any permit granted under the provisions of this section has 
become void in any manner, the superintendent may issue an order author- 
izing the arrest of the holder or holders of such permit and their return 
to the hospital, and such order of arrest may be served by any officer 
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authorized to serve criminal process in any county in this state. Any per- 
son at liberty from the hospital upon a permit, as aforesaid, may volun- 
tarily return to the hospital and put himself in the custody of the super- 
intendent. The holder of such permit, when returned to said hospital as. 
aforesaid, whether voluntarily or otherwise, shall be detained therein 
according to the term of his original commitment. 


History: En. Sec. 10, Ch. 139, L. 1911; re-en. Sec. 1453, R. C. M. 1921. 


1454. Rules and regulations of hospital. The rules and regulations in 
force at the state insane asylum shall be the rules and regulations for said 
state hospital for inebriates. | 


History: Hn. Sec. 11, Ch. 139, L. 1911; re-en. Sec. 1454, R. C. M. 1921. 


1455. Furnishing liquor or drugs to patient a felony—penalty. Any 
person who shall furnish any patient of said hospital for inebriates any 
intoxicating liquor or narcotic drug, except upon the written prescription 
of the superintendent, shall be guilty of a felony, and upon conviction 
thereof shall be punished by imprisonment in the state prison for a period 
of not less than six months nor more than five years, or by a fine of not 
less than five hundred dollars nor more than one thousand dollars. Any 
person who shall knowingly furnish any intoxicating liquor or narcotic 
drug to one who has been discharged from said hospital as cured, except 
upon the written prescription of a reputable practicing physician, shall be 
euilty of a misdemeanor, and upon conviction thereof shall be punished by 
a fine of not less than fifty dollars and not more than one thousand dollars. 

History: Sn. Sec. 12, Ch. 139, L. 1911; re-en. Sec. 1455, R. C. M. 1921. 


CHAPTER 129 
MONTANA SCHOOL FOR THE DEAF AND BLIND 


Section 1456. Name of school. . 
1457. Change of name not to work forfeiture of grants. 
1458. Chbjects of school. 

1459. Supervision and control. 

1460. Exemption of employees of school. 

1461. Regulations concerning admissions to school. 
1462. Admission of non-residents. 

1463. Provisions for pauper inmates. 

1464. feeble-minded persons—admission to school. 
1465. School district clerks to report pupils eligible. 
1466. Hducation of deaf and blind compulsory. 
1467. Same—penalty. 

1468. Duty of school district clerk. 

1469. Expenditure of funds. 

1470. Fowers of state board of education. 

1471. Term of school. 

1472. Lands set apart for school. 

1473. Deaf and dumb fund. 


1456. Name of school. That the educational institution of the state of 
Montana located at Boulder, Montana, now named and known as the 
‘‘Montana Deaf and Dumb Asylum,’’ shall no longer be known as the 
Montana deaf and dumb asylum, but shall hereafter be known as the 
‘‘Montana School for the Deaf and Blind,’’ and shall be named, desig- 
nated, and known as the ‘‘Montana School for the Deaf and Blind.’’ 
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History: Ap. p. Sec. 2330, Pol. C. 1895; 
amd. Sec. 1, Ch. 10, L. 1903; re-en. Sec. 
1155, Rev. C. 1907; re-en. Sec. 1456, R. C. 
M. 1921. Cal. Pol. C. Sec. 2236. 


NOTE.—Chapter 53, of the extraordi- 
nary session of the twenty-third legisla- 
tive assembly (1933) provided for the is- 
suance of bonds to construct additional 


1457. Change of name not to work forfeiture of grants. 


SCHOOL FOR DEAF AND BLIND 


1457-1461 


buildings at Great Falls ‘‘to be used in 


‘connection with the deaf and dumb asy- 


lum otherwise named by statute Montana 
School for Deaf and Blind.’’ 
References 


Cited or applied as section 1155, revised 
codes, in In re Beck’s Estate, 44 M 561, 
583, 121 P 784, 1057. 


The change 


of name herein provided for shall not be construed to impair or work a 
forfeiture or alteration of any rights, grants or purposes of said institu- 
tion, and all laws of a special or general nature now affecting or applying 
to the Montana deaf and dumb asylum shall hereafter apply with equal 
force and effect to said Montana school for the deaf and blind. 


History: En. Sec. 2, Ch. 10, L. 1903; re-en. Sec. 1156, Rev. C. 1907; re-en. Sec. 1457, 
R. C. M. 1921. 


1458. Objects of school. The object of said school shall be to teach 
the English language to all the deaf and dumb children of the state, and 
to furnish all children who are debarred from the public schools by reason 
of deafness, dumbness, blindness, or feeble-mindedness, with at least an 
ordinary public school education in all customary branches, and to train 
them into mastery of such trades as shall enable them to become inde- 
pendent and self-sustaining citizens. Increased facilities shall be furnished 
from time to time for the more thorough and successful training of those 
who may show a special aptness for acquiring said trades. This provi- 
sion shall apply to the female as well as the male department of said 
school. For the sake of economy and to the end that aforesaid trades 
shall be practically taught to the pupils, it shall be the duty of the state 
board of education to see that all the work necessary to be done for the 
school, such as carpentering, printing, painting, baking, sewing, and the 
like, shall, as soon as possible, be done by the pupils themselves, under the 
supervision of competent foremen or teachers, permanently or temporarily 
employed for that purpose. 


History: En. Sec. 2331, Pol. C. 1895; re-en. Sec. 1157, Rev. C. 1907; re-en. Sec. 
1458, R. C. M. 1921. Cal. Pol. C. Sec. 2237. 


1459. Supervision and control. The general supervision and control 
of the Montana school for the deaf and blind is vested in the state board 
of education and a local executive board. 


History: New section recommended by code commissioner, 1921, to conform to 
later acts. 


1460. Exemption of employees of school. All persons employed in the 
school, while so employed shall be exempt from serving on juries or work- 
ing on roads and highways, but not from paying road tax or property 
tax; and the certificate of the superintendent, under the official seal of 
the school, shall be sufficient evidence of such employment. 


History: En. Sec. 2340, Pol. C. 1895; re-en. Sec. 1166, Rev. C. 1907; re-en. Sec. 1460, 
BR. C. M. 1921. 


1461. Regulations concerning admissions to school. The state board 
of education, according to such rules and regulations as they may pre- 
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scribe, on application shall admit into the school all deaf, dumb, blind and 
feeble-minded residing in the state of Montana, between the ages of six 
and twenty-one years, who are not unsound of mind or dangerously dis- 
eased in body, or of confirmed immorality or incapacitated for useful 
instruction by reason of physical disability. All pupils of said school shall 
be entitled to ten years of attendance at said school, and upon special 
petition to the board by any pupil who has: completed the course of ten 
years, which petition is approved by the superintendent, said pupil shall 
be allowed two additional years in the school; provided, that said grant 
of two additional years shall be conditioned upon the previous record of 
the petitioner as a pupil and. as a moral character in the school, which 
record shall be considered by the board, who shall then judge as to the 
justice and utility of granting any extension of time to said petitioner; 
and provided further, that nothing in this section shall be so construed as 
to prevent suspension or expulsion of any pupil for insubordination or 
other good and sufficient cause. 


History: En. Sec. 2342, Pol. C. 1895; re-en. Sec. 1168, Rev. C. 1907; re-en. Sec. 
1461, R. C. M. 1921. Cal. Pol. ©. Sec. 2238. 


1462. Admission of non-residents. Deaf and blind persons, not resi- 
dent in the state of Montana, may be admitted to the privileges and 
advantages of the school, subject to all the personal qualifications pre- 
seribed in the preceding section, and not until the payment in advance of a 
sum of money, the amount of which shall be determined by careful estimate 
of the whole per capita cost of maintaining said school during the year 
immediately preceding the date of application by said non-resident persons; 
provided, that no non-resident deaf or blind person shall be admitted to the 
exclusion or detriment of any resident deaf or blind person. 


History: En. Sec. 2343, Pol. C. 1895; re-en. Sec. 1169, Rev. C. 1907; re-en. Sec. 
1462, R. C. M. i921. Cal. Pol. C. Sec. 2239. 


1463. Provisions for pauper inmates. In all cases where a person to be 
sent to said school is too poor to pay for necessary clothing and trans- 
portation, the judge of the district court of the district where such per- 
son resides, upon application of any relative or friend, or of any officer 
of the county where said person resides, shall, if he deem the person a 
proper subject, make an order to that effect, which shall be certified by 
the clerk of the court to the superintendent of said school, who shall then 
provide the necessary clothing and transportation at the expense of the 
county, and upon his rendering his proper accounts therefor quarter- 
annually the county commissioners shall allow and pay the same out of 
the county treasury. 

History: En. Sec. 2344, Pol. C. 1895; re-en. Sec. 1170, Rev. C. 1907; re-en. Sec. 
1463, R. C. M. 1921. Cal. Pol. C. Sec. 2240. 

1464. Feeble-minded persons—admission to school. All feeble-minded 
persons, resident in the state of Montana and qualified after the general 
manner prescribed in section 1461 of this code, shall be admitted into this 
school; provided, that every such person shall be capable, in the judg- 
ment of the trustees, of at least some mental, moral, or physical training, 
such as falls within the proper function of a school as distinct from an 
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asylum. To the end that the board of trustees may arrive at some defi- 
nite method of judging such eases, they are hereby empowered to ascer- 
tain and establish certain tests, which tests shall be thoroughly and impar- 
tially applied to each case before final admission into the school, and it 
shall be the object of said tests to ascertain in each case if there be any 
capacity for mental, moral, or physical training; and provided, further, 
that as soon as possible, in the judgment of the board of trustees, by and 
with the consent of the state board of education, a separate building and 
premises, adjoining yet distinct from those of the deaf and blind, shall 
be provided for such feeble-minded persons, which building and premises 
shall be more especially adapted to the peculiar needs of said feeble- 
minded. class of persons. The said feeble-minded department shall be 
under the general control and supervision of said board of trustees and 
superintendent; but the trustees, after consultation with the superintend- 
ent and at his request, may appoint an assistant superintendent, together 
with especially trained teachers and attendants, whenever in their judg- 
ment said feeble-minded department. herein provided for shall seem to 
need such additional attention and supervision; and provided, that the 
said officers are hereby authorized to retain in the care of said school for 
life, such feeble-minded pupils as have passed the age of twenty-one years 
and are not fit mentally to make their way or become useful members of 
society. The authorities of said school are directed to establish a farm 
colony for the feeble-minded on the ranch belonging to the school. The 

adult feeble-minded, under skilled supervision, shall be required, by their 
labor, to contribute as far as possible to their own support and to the 
support of the school. 


History: En. Sec. 2346, Pol. C. 1895; re-en. Sec. 1171, Rev. C. 1907; amd. Sec. 1, 
Ch. 137, L. 1909; re-en. Sec. 1464, R. C. M. 1921. 


1465. School district clerks to report pupils eligible. The school dis- 
trict clerks of each county in this state shall annually report to the county 
superintendent of schools, on or before the twentieth day of September, the 
names, ages, and postoffice addresses, and the names of parents and guard- 
ians, of every deaf or blind or feeble-minded person, between the ages of 
five and twenty-one years, residing in said school district, including all 
who are too deaf or too blind to obtain an education in the public schools; 
and any district clerk failing to furnish such list within the time specified 
herein shall be guilty of a misdemeanor, and shall be liable to a fine of not 
less than five, nor more than twenty-five dollars for each offense. The 
county superintendent of schools shall, on or before the first day of 
October of each year, send a complete lst of the names, ages, and 
addresses of all such persons in his county to the superintendent of the 
school for the deaf and blind at Boulder, Montana. 


History: Ap. p. Sec. 2345, Pol. C. 1895; amd. Sec. 1, Ch. 25, L. 1903; re-en. Sec. 
1172, Rev. C. 1907; re-en. Sec. 1465, R. C. M. 1921. 


1466. Education of deaf and blind compulsory. Every parent, guard- 
ian, or person having control or custody of any child or children, who is 
or are too deaf or too blind to be educated in the public schools, shall be 
required, under the penalties hereafter specified, to send such child or 
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children, who are of lawful school age, to said institution for the deaf and 
blind for six months of each school year for the period of eight years, 
unless such child or children be taught in a private school, at home, or 
in a similar institution in another state, in such branches as are taught 
in said institution, or unless such child or children be excused by the 
authorities on account of his or their physical or mental disability; pro- 
vided, that such child or children shall be required to attend such private 
school or institution, as hereinbefore provided, not less than six months 
of each year for eight years, or until he or they have arrived at the limit 
of the lawful school age. 

History: En. Sec. 1, Ch. 9, L. 1903; re-en. Sec. 1173, Rev. C. 1907; re-en. Sec. 1466, 
R. C. M. 1921. 

1467. Same—penalty. Any parent, guardian, or other person, having 
control, charge, or custody of any deaf or blind child or children failing 
to comply with the provisions of this act, shall be liable to a fine of not 
less than five dollars nor more than twenty-five dollars for the first offense, 
nor less than twenty-five dollars nor more than fifty dollars for each 
subsequent offense, besides the cost of prosecution. 

History: En. Sec. 2, Ch. 9, L. 1903; re-en. Sec. 1174, Rev. C. 1907; re-en. Sec. 1467, 
R. C. M. 1921. 

1468. Duty of school district clerk. It shall be the duty of the clerk 
of the school district to make diligent efforts to see that this law is 
enforced in their respective districts. 

History: En. Sec. 3, Ch. 9, L. 1903; re-en. Sec. 1175, Rev. C. 1907; re-en. Sec. 1468, 
R. C. M. 1921. 

1469. Expenditure of funds. No moneys belonging to the deaf and 
dumb fund created by sections 1472-1473 of this code, shall be otherwise 
expended than for the deaf and dumb department alone of this school; 
and no moneys belonging to any fund which may be hereafter created 
especially for the blind or the feeble-minded department of this school 
shall be otherwise expended than for such department alone, as is expressly 
designated in the act or acts creating said fund or funds. 

History: En. Sec. 2347, Pol. C. 1895; re-en. Sec. 1176, Rev. C. 1907; re-en. Sec. 1469, 
R. C. M. 1921. 

1470. Powers of state board of education. The state board of educa- 
tion shall have power to receive, hold, manage, and dispose of any and 
all real and personal property made over to them by purchase, gift, 
devise, bequest or otherwise, the proceeds and interests thereof to be for 
the use and benefit of the school. 

History: En. Sec. 2348, Pol. C. 1895; re-en. Sec. 1177, Rev. C. 1907; re-en. Sec. 1470, 
R. C. M. 1921. 

1471. Term of school. The regular term of school shall begin on the 
second Wednesday of September in each year, and close on the second 
Wednesday of June following. 


History: En. Sec. 2349, Pol. C. 1895; re-en. Sec. 1178, Rev. C. 1907; re-en. Sec. 1471, 
R. C. M. 1921. 


1472. Lands set apart for school. The lands heretofore granted by 
the government of the United States to the state of Montana, for the use 
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and benefit of the deaf and dumb, are hereby set apart and declared to 
be for the use in perpetuity of said school, and all funds arising from 
the sale or leasing of said lands, or any part or portion thereof, shall be 
sacredly applied to the proper use and benefit thereof, and all donations, 
gifts, devises or grants, which shall hereafter be made by any person or 
corporation to said school, shall rest in the state of Montana for the use 
and benefit thereof. 


History: Hn. Sec. 8, p. 182, L. 1893; touching devises and bequests to the Mon- 
re-en. Sec. 2353, Pol. C. 1895; re-en. Sec. tana school for the deaf and blind, have 
1182, Rev. C. 1907; re-en. Sec. 1472, R. C. remained in foree and unchanged until 
M. 1921. the present time. In re Beck’s Estate, 

eivinnls Act 44 M 561, 583, 121 P 784, 1057. 


The provisions of the original act 


1473. Deaf and dumb fund. There is hereby created a fund to be 
known as the “‘Deaf and Dumb Fund,’’ in which all moneys for the use of 
said school shall be kept by the state treasurer. 


History: En. Sec. 9, p. 182, L. 1893; re-en. Sec. 2354, Pol. C. 1895; re-en. Sec. 
1183, Rev. C. 1907; re-en. Sec. 1473, R. C. M. 1921. 


CHAPTER 130 


TRAINING SCHOOL FOR FEEBLE-MINDED PERSONS 


Section 1474. Establishment of training school. 
1475. Application for admission to school—service of copies. 
1476. Examination of proposed inmate. 
1477. Admission of epileptic citizens of state. 
1478. laws applicable to admission, care and control of epileptics. 
1479. Duty of court to ascertain whether subject can be accommodated. 
1480. Expenses of commitment a county charge. 
1481. Course of study and training. 
1482. Procedure for removal of inmate—costs—-appeal to supreme court. 
1483. Limitation upon construction of act. 

1474. Establishment of training school. There is hereby established 
at Boulder, Montana, in connection with and under the control of the 
Montana school for the deaf and blind, a Montana training school for feeble- 
minded persons, for the training and detention of epileptics and feeble- 
minded minors and adults; and said unfortunates are to be admitted to 
said institution and cared i therein as provided in this act. 


History: En. Sec. 1, Ch. 102, L. 1919; re-en. Sec. 1474, R. C. M. 1921. 


1475. Application for admission to school—service of copies. Appli- 
eation for admission to said training school may be made to the district 
court, or to a judge thereof, by any parent of the subject; by any person 
entitled to its legal custody; by a superintendent of a county hospital; 
by any officer of the state bureau of child and animal protection; by the 
applicant in person; or by the superintendent of any of the state institu- 
tions; provided, however, that whenever an application for admission is 
made by any person, a copy of such application for admission, together 
with a copy of the order of the court or judge fixing the time and place 
for hearing such application, shall be served upon the parent of the sub- 
ject, or upon the person entitled to the legal custody of the subject, as 
the case may be, and upon the subject, at least five days before the day 
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fixed for such hearing. Said applications shall state therein the age, sex, 
race, general mental, moral, and physical condition, residence, and family 
history of the proposed inmate, and that the proposed inmate is to be a 
county charge of the county of which the subject is a resident at the time 
of application, together with such other allegations of fact as may be re- 
quired by the rules of said court. 

History: En. Sec. 2, Ch. 102, L. 1919; re-en. Sec. 1475, R. C. M. 1921. 


1476. Examination of proposed inmate. Upon a hearing on said appli- 
cation, the court or judge may name two physicians to make examination, 
and with the assistance of the county attorney and the attorney repre- 
senting the parent or person entitled to the legal custody of such subject, 
or the subject, if any such attorney shall appear at such hearing, examine 
the subject and make to the court or judge recommendations on the facts 
found, and if the facts found by the court or judge show that the subject, 
or proposed inmate, is a proper person to be admitted to the said institu- 
tion, the court or judge shall make an order or decree admitting and com- 
mitting said subject to said Montana training school for feeble-minded per- 
sons. 

History: Sn. Sec. 3, Ch. 102, L. 1919; re-en. Sec. 1476, R. C. M. 1921. 


1477. Admission of epileptic citizens of state. Citizens of this state 
who are afflicted with epilepsy may also be admitted to said institution, 
under such rules and regulations as the local executive board of said in- 
stitution shall from time to time make, subject to the approval of the state 
board of education, and when suitable buildings shall have been provided. 

History: En. Sec. 4, Ch. 102, L. 1919; re-en. Sec. 1477, R. C. M. 1921. 


1478. Laws applicable to admission, care and control of epileptics. 
The laws applicable to admission, care, and control of the feeble-minded 
inmates shall also apply, as far as possible, to the admission, care, and 
control of epilepties. 

History: En. Sec. 5, Ch. 102, L. 1919; re-en. Sec. 1478, R. C. M. 1921. 


1479. Duty of court, to ascertain whether subject can be accommo- 
dated. Before any court or judge shall issue any commitment or make 
any order of admission for any subject to said institution, he shall first 
consult, by telephone or otherwise, with the superintendent of said institu- 
tion, as to whether or not there is room to accommodate the feeble-minded 
or epileptic subject therein. 

History: En. Sec. 6, Ch. 102, L. 1919; re-en. Sec. 1479, R. C. M. 1921. 


1480. Expenses of commitment a county charge. The expenses of 
examination, transportation, and clothing of the inmates admitted under 
this act shall be paid by the county from which they were committed, upon 
the rendering of a sworn itemized account of said expenses, and the county 
in turn shall collect, in its own name, from the parents, guardian, or estate 
of the inmate, provided they are financially able to meet such expenses. 
Said inmate, whether a minor or adult, shall remain such county charge 
so long as he is in this institution. 

History: En. Sec. 7, Ch. 102, L. 1919; re-en. Sec. 1480, R. C. M. 1921. 
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1481. Course of study and training. The president of said institution, 
under the direction of the state board of education, shall prepare a course 
of study and determine the training to be given all or any of the inmates 
of said institution. 

History: En. Sec. 8, Ch. 102, L. 1919; re-en. Sec. 1481, R. C. M. 1921. 


1482. Procedure for removal of inmate—costs—appeal to supreme court. 
No inmate may be removed from said institution, permanently or temporar- 
ily, except upon a written order of the superintendent, or upon an order 
of any district court -of the state, and the provisions of this section shall 
apply to adults as well as to the minors therein. The costs of such court 
action shall be borne by the party bringing the action. Any order of the 
district court pursuant to this act may be reviewed by the supreme court, 
provided said appeal is taken within sixty days after the making of such 
order. 

History: En. Sec. 9, Ch. 102, L. 1919; re-en. Sec. 1482, R. C. M. 1921. 


1483. Limitation upon construction of act. This act is not to be con- 
strued as amending or repealing chapter 137, laws of the eleventh legis- 
lative assembly (section 1464), which act relates to the admission, care, 
and retention of persons in said school, but as supplemental thereto, but 
any and all other acts or parts of acts in conflict with the provisions of this 
act are hereby repealed. 

History: En. Sec. 10, Ch. 102, L. 1919; re-en. Sec. 1483, R. C. M. 1921. 


CHAPTER 131 


ORPHANS’ HOME 


Section 1484. Establishment of home. 

1485. Who entitled to admittance. 

1486. Supervision and control. 

1487. Employment of superintendent and matron. 

1488. Qualifications and powers of superintendent. 

1489. Duty of matron. 

1490. Course of study. 

1491. Training of inmates. 

1492. Free education for inmates at expense of home. 

1493. Free education of inmates of orphans’ home, industrial school and 
girls’ vocational school at university of Montana. 

1494. Ixpense of education, how borne. 

1495. Record to be kept of habits and scholarship of inmates—selection of 
students. 

1496. Executive board to designate institution inmate to attend. 

1497. Inmates attending university remain subject to control of institution 
from which sent. ~ 

1498. Grounds, ete., for home. 

1499. Funds. 

1500. Penalty. 

1503. Application for admission. 

1504. Court may commit children and shall order payment to the state 
orphans’ home. 

1505. Age limit. 

1506. Inecorrigible children. 

1507. Montana children’s home society—authority to take children from 
orphans’ home. 

1508. Placing and care of children. 

1509. Record of children and report to governor. 

1510. Compensation. 
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1484. Establishment of home. There is hereby established, to be lJocat- 
ed and permanently maintained at or within one mile of the town of Twin 
Bridges, in the county of Madison, a home for the support and care of 
orphans, foundlings, and destitute children resident within the state of 
Montana. 


History: En. Sec. 1, p. 189, L. 1893; Public Institution 
re-en. Sec. 2470, Pol. C. 1895; re-en. Sec. As to the character of the state orphans’ 
M. 1921. Beck’s Estate, 44 M 561, 572, 121 P 784, 
1057. 


1485. Who entitled to admittance. Hvery orphan, foundling, or des- 
titue child, under twelve years of age, of sound mind and body, shall be 
entitled to be received into said home at the expense of the state. Chil- 
dren over twelve years of age and under sixteen years of age, and chil- 
dren with slight physical defects, may be admitted to the home, if deemed 
advisable by the board of trustees. The board of trustees shall have the 
power to return to any county and at the expense of that county any child 
forwarded to the orphans’ home, provided it is ascertained that such child 
is not a proper subject for said institution. 

History: Ap. p. Sec. 2, p. 190, L. 1893; amd. Sec. 2471, Pol. C. 1895; amd. Sec. 1, 
Ch. 40, L. 1903; re-en. Sec. 1250, Rev. C. 1907; re-en. Sec. 1485, R. C. M. 1921. 

1486, Supervision and control. The general supervision and control 
of the state orphans’ home is vested in the state board of education and a 
local executive board. 

History: New section recommended by code commissioner, 1921, to state law as 
it now exists. 

1487. Employment of superintendent and matron. The state board of 
education shall have power to employ a superintendent and a matron for 
the state orphans’ home and to prescribe the general duties and fix the 
compensation and term of office of said employees. 

History: En. Sec. 1, Ch. 68, L. 1921; re-en. Sec. 1487, R. C. M. 1921. 


1488. Qualifications and powers of superintendent. The superintend- 
ent of the home shall be a person of acknowledged ability and fitness for 
his office, and shall sustain a good moral character. He shall have entire 
control of the educational, moral, and dietetic treatment of the inmates 
and pupils, and shall see that the several employees in the institution faith- 
fully and diligently discharge their respective duties. He shall employ 
such attendants, nurses, servants, and such other persons as he may deem 
necessary for the efficient and economical management of the institution, 
and assign them their respective places and duties. The superintendent 
and matron shall devote their entire time to the interests of the home. 

History: En. Sec. 2480, Pol. C. 1895; re-en. Sec. 1259, Rev. C. 1907; re-en. Sec. 1488, 
R. C. M. 1921. 

1489. Duty of matron. The matron, under the direction of the super- 
intendent and not otherwise, shall have the general supervision of the do- 
mestic arrangements of the institution, and do what she ean to promote 
the comfort and welfare of its inmates. 

History: En. Sec. 2481, Pol. C. 1895; re-en. Sec. 1260, Rev. C. 1907; re-en. Sec. 1489, 
R. C. M. 1921. 
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1490. Course of study. The state board of education shall afford to 
all pupils under their charge such literary, technical, industrial, and other 
education as can be made beneficial to them. The trustees shall have power 
to establish schools for the purpose of education, and shall also establish 
and maintain, within the grounds of the home, shops wherein suitable 
trades may be taught and practiced in a thorough and comprehensive man- 
ner, and under their regulation the superintendent shall have power to 
employ the proper persons to teach the pupils under their charge, and to 
dismiss such instructors for cause. 


History: En. Sec. 2482, Pol. C. 1895; common school instruction provided for 
re-en. Sec. 1261, Rev. C. 1907; re-en. Sec. by the foregoing section being only an 
1490, R. C. M. 1921. incident to the main purpose for which 
it was established. In re Beck’s Estate, 


SN ee 44 M 561, 573, 121 P 784, 1057. 


The state orphans’ home is not, strictly 
speaking, an educational institution, the 
1491. Training of inmates. The curriculum of the studies of the home 
for those having passed the thirteenth year shall be such as to assist them 
most effectively in their future pursuits. The division and assignment into 
schools and classes shall be so regulated that the pupils may have the 
benefit of instruction in approved literary branches, at such hours as would 
appear to be most practicable, whether given in evening schools, half-time 
schools, or in schools during certain seasons only. 


History: in. Sec. 2486, Pol. C. 1895; re-en. Sec. 1265, Rev. C. 1907; re-en. Sec. 1491, 
R. C. M. 1921. 


1492. Free education for inmates at expense of home. That the local 
executive board of the Montana state orphans’ home is hereby authorized, 
at its discretion, to provide free education at the expense of the state 
orphans’ home for any orphan, foundling, or destitute child who now is 
or may hereafter be admitted to said orphans’ home, subject, however, to 
the terms of this act. 

' History: En. Sec. 1, Ch. 162, L. 1919; re-en. Sec. 1492, R. C. M. 1921. 


1493. Free education of inmates of orphans’ home, industrial school 
and girls’ vocational school at university of Montana. Any inmate of the 
Montana state orphans’ home, the state industrial school, or the state voca- 
tional school for girls, who, shall have completed the course of study of 
any of said institutions and shall have shown evidence of studious and in- 
dustrious habits, shall be entitled upon the recommendation of the super- 
mtendent and local executive board of any of said institutions, to receive 
free education at the expense of the state for a period not to exceed four 
(4) years, at any unit of the university of Montana, and shall likewise be 
entitled to receive at the expense of the state the necessary high school or 
other training, if any be needed, to enable such student to enter any of the 
institutions of higher learning herein mentioned. 


History: En. Sec. 2, Ch. 162, L. 1919; re-en. Sec. 1493, R. C. M. 1921; amd. Sec. 1, 
Ch. 198, L. 1935. 


1494. Expense of education, how borne. Each of the respective institu- 
tions enumerated in section 1493 of this code shall bear the expense of 
the education herein provided for and all bills for the same shall be pre- 
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sented and paid in the same manner as are other expenses incurred by said 
institutions. The expenses which shall be paid for each student shall con- 
sist of the actual necessary cost of transportation, board and room, cloth- 
ing, books and stationery, and shall not exceed in all the sum of four hun- 
dred dollars ($400.00) per year for each student. No fee, tuition or other 
charge shall be made any such student by any of the state educational in- 
stitutions enumerated in section 1493. 

History: En. Sec. 3, Ch. 162, L. 1919; re-en. Sec. 1494, R. C. M. 1921; amd. Sec. 
2, Ch, 198, L. 1935. 

1495. Record to be kept of habits and scholarship of inmates—selection 
of students. It shall be the duty of the local executive board of each of 
the respective institutions enumerated in section 1493 of this code to keep 
a record of the habits and scholarship of all inmates of said institutions, and 
said boards shall annually on or before the first day of August of each 
year, certify to the state board of education the names of all inmates of - 
said institutions designated by the board as eligible to the free education . 
provided for in this act. Not more than two (2) persons per year from each 
of the institutions enumerated in section 1498 of this code shall be desig- 
nated as eligible to the benefits of this act. Said local executive board shall 
fairly and impartially select from their respective institutions the two (2) 
inmates thereof, chosen by the superintendent and local executive board as 


eligible to the free education provided for by this act. 


History: En. Sec. 4, Ch. 162, L. 1919; re-en. Sec. 1495, R. C. M. 1921; amd. Sec. 
3, Ch. 198, L. 1935. : 


1496. Executive board to designate institution inmate to attend. The 
local executive board of the séveral institutions designated in section 1493 
of this code, shall designate the educational institution to which each stu- 
dent shall be sent, including the designation of the high school or other 
preparatory school; provided, however, that in all cases persons eligible to 
the benefits of this act must first complete the course of study given in 
the institution to which they have been committed and must, so far as pos- 
sible, fit themselves, while at said institutions for the higher education 
herein provided for. 

History: En. Sec. 5, Ch. 162, L. 1919; re-en. Sec. 1496, R. C. M. 1921; amd. Sec. 
4, Ch. 198, L. 1935. 

1497. Inmates attending university remain subject to control of institu- 
tion from which sent. Any inmate of the several institutions mentioned in 
section 1493 of this code, while attending high school, college, or any other 
educational institution mentioned in this act, shall remain subject to the 
control of the executive board of the institution to which such person was 
committed and said board shall have the authority to discontinue the free 
education of any such student for violation of any of the regulations of 
such institution or whenever, in the judgment of said board, the character, 
habits, or scholarship of said students are such that he or she no longer 


merits the benefits of this act. 


History: En. Sec. 6, Ch. 162, L. 1919; re-en. Sec. 1497, R..C. M. 1921; amd. Sec. 
5, Ch. 198, L. 12935. 


1498. Grounds, etc., for home. The state board of education shall 
also have power, and it shall be their duty from time to time, as means 


904 


Ch. 131 ORPHANS’ HOME 1499-1504 


shall be provided and placed at their disposal, to provide suitable grounds 
and buildings and make purchases or leases thereof for the use of said 
home. : 


History: En. Sec. 2488, Pol. C. 1895; NOTE.—Section changed by code com- 
re-en. Sec. 1267, Rev. C. 1907; re-en. Sec. missioner of 1921, to conform to later en- 
1498, R. C. M. 1921. actments. 


1499. Funds. The funds and revenues for the establishment and main- 
tenance of said home for the payment of its officers, nurses, teachers, and 
employees, and for all purposes incident thereto, or necessary for the proper 
continuance and successful conduct thereof, shall be appropriated and ap- 
portioned in such manner as the legislative assembly shall by law provide. 

History: En. Sec. 22, p. 193, L. 1893; re-en. Sec. 2491, Pol. C. 1895; re-en. Sec. 
1270, Rev. C. 1907; re-en. Sec. 1499, R. C. M. 1921. 

1500. Penalty. Any superintendent, clerk, physician, or matron, who 
shall conceal or convert to his or her own use, any money, or other prop- 
erty, belonging to said institution, or belonging to the state, or who shall 
cheat, or attempt to cheat, or collude with any other person to cheat or 
defraud such institution, or the state, in any manner whatever, shall be 
deemed guilty of a felony, and on conviction thereof shall be imprisoned 
in the state prison and kept at hard labor not more than ten years nor less 
than one year; and any trustee, superintendent, physician, or matron, who 
shall be directly or indirectly interested in any contract for the purchase 
of any building material, or articles of furniture, supplies, provisions for 
the use of said institution, or for any building or improvement, shall, on 
conviction thereof, be punished by imprisonment in the state prison at hard 
labor not less than one nor more than ten years. 

History: En. Sec. 25, p. 194, L. 1893; re-en. Sec. 2494, Pol. C. 1895; re-en. Sec. 
1273, Rev. C. 1907; re-en. Sec. 1500, R. C. M. 1921. 

1501-1502. Repealed—Chapter 82, laws of 1929. 


1503. Application for admission. When it is desired to place any child 
in said state orphans’ home, application: shall first be made to the judge 
of the district court, and said court shall require the state bureau of child 
protection, or some individual designated by said court, to make a full and 
complete investigation of said application and the facts and circumstances 
relating thereto, and to present such facts with a petition for admission to 
the said state orphans’ home to the said judge, in whom shall be vested 
the authority to make commitment. 

’ History: En. Sec. 4, Ch. 40, L. 1903; re-en. Sec. 1277, Rev. C. 1907; re-en. Sec. 
1503, R. C. M. 1921; amd. Sec. 1, Ch. 82, L. 1929. 

1504. Court may commit children and shall order payment to the state 
orphans’ home. Whenever in divorce proceedings the district court shall 
deem the parents improper persons to have the care, custody or control of 
children of the marriage, or whenever the abuse of parental authority shall 
be established by an action brought for that purpose, or whenever deemed 
for the best interest of children as shown by an investigation made by the 
bureau of child protection, or by an individual designated by the court, 
the court may order the child or children committed to the state orphans’ 
home, and must order the parent or parents to pay such sum or sums of 


905 


1505-1508 POLITICAL CODE Ch. 131 


money as under their circumstances appears just, in the discretion of the 
court, the same to be due and be paid monthly to the state through the court 
having jurisdiction to defray the expenses of such child or children in the 
home, and such sum or sums so paid shall be by such court paid and eredited 
to the general fund of the state of Montana. Should such sum or sums so 
ordered by the court to be paid, be not paid when due, the party or parties 
liable therefor shall be guilty of contempt of court, and in addition thereto 
execution may issue on the order of the court against the party or parties 
in default for the amount due and unpaid, and any property owned, or 
money or wages due such party or parties, may be levied on under such 
execution, and used in satisfying the same, and no exemption under any 
existing law shall be allowed any party liable under this section. 


History: En. Sec. 5, Ch. 40, L. 1903; re-en. Sec. 1278, Rev. C. 1907; re-en. Sec. 
1504, R. C. M. 1921; amd. Sec. 2, Ch. 82, L. 1929. 


1505. Age limit. After any child shall have reached the age of sixteen 
years, the local executive board may discharge him from the home or re- 
turn him to the county from whence he came; having always in mind due ~ 
regard for his welfare in so doing. 


History: En. Sec. 6, Ch. 40, L. 1903; re-en. Sec. 1279, Rev. C. 1907; re-en. Sec. 1505, 
R. C. M. 1921. 


1506. Incorrigible children. Whenever any child, an inmate of the 
orphans’ home, shall be incorrigible, or shall by continuous vicious or im- 
moral conduct be a menace to the welfare of the other wards of the home, 
the superintendent, under the direction of the local executive board, shall 
make complaint to the county attorney, who shall thereupon bring proceed- 
ings in the district court against such accused child, and if in the opinion 
of the district judge such charges are sustained by competent evidence, he 
shall order the accused committed to the Montana state industrial school. 
The provisions of sections 12488 to 12515, of the penal code, relating to the 
state industrial school, shall be applicable to this section. 


History: En. Sec. 7, Ch. 40, L. 1903; re- References 
en. Sec. 1280, Rev. C. 1907; re-en. Sec. 1506, Cited or applied as section 1280, revised 
R. C. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


569, 121 P 784, 1057. 


1507. Montana children’s home society—authority to take children 
from orphans’ home. The Montana children’s home society of Helena is 
hereby given authority to take from the orphans’ home at Twin Bridges, by 
and with the consent of the superintendent of said home, dependent chil- 
dren for adoption in carefully selected homes. 

History: En. Sec. 1, Ch. 133, L. 1911; re-en. Sec. 1507, R. C. M. 1921. 


1508. Placing and care of children. The Montana children’s home 
society shall place such children in good homes and shall have supervisory 
care over such children to the end that such children may be given good 
care and educational advantages, and shall by proper contract entered into 
with the state of Montana undertake to exercise proper supervision over the 
children so placed until they reach their majority, such contract to be filed 
and preserved at the orphans’ home at Twin Bridges. 

History: En. Sec. 2, Ch. 133, L. 1911; re-en. Sec. 1508, R. C. M. 1921. 
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1509. Record of children and report to governor. The Montana chil- 
dren’s home society shall keep a record of all children so placed and shall 
make a report to the governor of all children entrusted to its care on the 
first day of December of each year. 

History: En. Sec. 3, Ch. 133, L. 1911; re-en. Sec. 1509, R. C. M. 1921. 


1510. Compensation. The Montana children’s home society shall re- 
ceive for each child so placed and cared for one hundred dollars as full com- 
pensation for such service. 

History: Hn. Sec. 4, Ch. 133, L. 1911; re-en. Sec. 1510, R. C. M. 1921. 


CHAPTER 1382 


TUBERCULOSIS SANITARIUM 


Section 1511. Establishment and objects. 
1512. Executive board. 
1513. Powers and duties of executive board. 
1514. Site of sanitarium. 
1515. Buildings and improvements. 
1516. President. 
1517. Duties of president. 
1518. Secretary and treasurer. 
1519. Medical assistants and examining physicians. 
1520. Admission of patients to sanitarium—soldiers, sailors and marines. 
1521. Frivate patients. 
1522. Support of free patients—payment. 
1523. Support of private patients. 
. 1524. State board of education. 
1525. Jonations, to whom made. 

1511. Establishment and objects. There is hereby established a state 
hospital to be known as the *‘Montana State Tuberculosis Sanitarium’’ for 
the treatment of tuberculosis and also what is commonly called ‘‘miners’ 
consumption,’’ the location thereof to be determined as hereinafter specified. 


History: Kn. Sec. 1, Ch. 125, L. 1911; re-en. Sec. 1511, R. C. M. 1921. 


1512. Executive board. The governor, by and with the advice and 
consent of the state board of examiners, shall appoint two citizens of the 
state of Montana, one of which shall be a physician, who, together with 
the president of such institution, shall constitute the executive board of 
the Montana state tuberculosis sanitarium. The president of such institu- 
tion shall be ex-officio a member of said board, and shall be the chairman 
thereof. The ex-officio member of said board shall hold his office during 
his continuance as president of such institution, and the two members 
appointed by the governor shall hold office for the term of four years, 
unless sooner removed by the governor; provided, that of the members of 
the executive board first appointed, one shall be appointed for the term of 
two years and one for a term of four years, and appointments to fill vacan- 
cies occurring by death, resignation, or other cause shall be made for the 
unexpired term. Such members shall qualify by taking and filing their 
oath of office with the state board of examiners. The members of said 
executive board, except the chairman, shall receive such compensation as. 
shall be fixed by the state board of examiners, not exceeding the sum of 
five dollars for each day actually spent in the discharge of their official 
duties, and not exceeding the sum of one hundred twenty-five dollars in. 
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any one year for each member, and such members shall also be reimbursed 
from the amount appropriated by the legislature for the maintenance and 
support of such institution, all expenses necessarily incurred by them in 
the discharge of their official duties as members of said board. 

Any member of said board may at any time be removed from office by 
the governor for any cause he may deem sufficient, after an opportunity 
to be heard in his defense, and others may be appointed in their places as 
herein provided. Two members of said board shall constitute a quorum. 

History: En. Sec. 2, Ch. 125, L. 1911; re-en. Sec. 1512, R. C. M. 1921. 


1513. Powers and duties of executive board. Said executive board 
shall have such immediate direction and control, other than financial, of the 
affairs of such institution as may be conferred on such board by the state 
board of examiners, subject always to the supervision and control of said 
state board of examiners. as 

Subject to the approval of the state board of examiners, they shall estab- 
lish such by-laws, rules, and regulations as they may deem necessary or 
expedient for regulating the appointment and duties of officers and em- 
ployees of the sanitarlum, and for the internal government, discipline, and 
management of the same; to maintain an effective inspection of the affairs 
and management of the institution; to keep in a book provided for that 
purpose an exact and full record of the doings of the board, which shall be 
open at all times to the inspection of its members, the governor of the state, 
the state board of examiners, the state board of health, or any member 
thereof, or any person appointed by the governor or the legislative assembly. 

The executive board shall meet in regular session at least once in each 
quarter, and monthly or oftener if the business of such institution requires 
it, and shall have general charge of the administration of said institution. 

On or before the first Monday in June of each year, said board shall 
make a detailed statement and report of all its transactions and of the con- 
dition of the institution, including the number of physicians and other 
employees, with the salary or wages paid to each, and a detailed statement 
of all expenses and disbursements of such institution, which report. shall 
contain such other information or recommendations as may be required by 
the state board of examiners, and the state board of examiners shall have 
authority to call for a report and statement from such executive board at 
any time such board may deem it advisable, which shall be immediately 
furnished upon request. All such reports by such executive board shall be 
made in duplicate, one copy shall be retained by such executive board, and 
the other copy shall be filed with the state board of examiners. 

History: En. Sec. 3, Ch. 125, L. 1911; re-en. Sec. 1513, R. C. M. 1921. 


1514. Site of sanitarium. The state board of examiners is hereby em- 
powered to select a site for the establishment of said state sanitarium at 
such place in the state of Montana as it may deem advisable. 

History: En. Sec. 4, Ch. 125, L. 1911; re-en. Sec. 1514, R. C. M. 1921. 


1515. Buildings and improvements. The state board of examiners, as 
soon as a site for such sanitarium is selected, shall proceed with the con- 
struction and equipment of all necessary and suitable buildings, including 
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heating, lighting, plumbing, laundry fixtures, and a water supply thereof, 
and the construction of roads thereto, and to provide and adopt such plans 
as may be necessary and approved by the state board of health for the 
construction of such buildings, at an expense not exceeding fifty thousand 
dollars; and for this purpose said state board of examiners shall make and 
award contracts for the erection and construction of said buildings and 
the equipment thereof, and employ a competent person to superintend the 
construction thereof at a salary not to exceed three per cent. of the cost 
of the buildings, which sum shall be paid out of the appropriation hereby 
made for the construction of said buildings. The state board of examiners 
shall require the contractor or contractors constructing the buildings and 
equipment herein provided for to give to the state of Montana a good and 
sufficient bond for the completion thereof within the time prescribed in the 
contract, and in accordance with the plans and specifications adopted there- 
for. 
History: En. Sec. 5, Ch. 125, L. 1911; re-en. Sec. 1515, R. C. M. 1921. 


1516. President. The governor, by and with the advice and consent of 
the state board of examiners, shall appoint a president of said sanitarium, 
who shall be a well-educated physician, legally qualified to practice medi- 
eine in Montana, with an experience of at least six years in the actual prac- 
tice of his profession, including at least a year’s actual experience in a 
eeneral hospital, and reasonable experience in the treatment of tuberculosis. 
The said president, may be discharged or suspended at any time by the state 
board of examiners in its discretion. 

History: En. Sec. 6, Ch. 125, L. 1911; re-en. Sec. 1516, R. C. M. 1921. 


1517. Duties of president. The president shall: 


1. Appoint such employees as are necessary and proper for a due ad- 
-ministration of the affairs of such institution, prescribe their duties and 
offices, and, subject to the approval of the state board of examiners, fix 
their compensation within the appropriation fixed therefor. 

2. Oversee and secure the individual treatment and personal care of 
each and every patient in the sanitarium while resident therein, and keep 
a proper oversight of all the inhabitants thereof. 

3. Have the general superintendence of the buildings and grounds, with 
their furnishing and fixtures, and the selection and control of all persons 
employed in and about the same. 

4. Give from time to time such orders and instructions as he may 
deem best calculated to induce good conduct, fidelity, and economy in any 
department for the treatment of patients. 

5. Maintain a salutary discipline among all employees, ecient: and 
inmates of the sanitarium, and enforce strict complance with his instruc- 
tions and obedience to all the rules and regulations of the sanitarium. He 
shall, under the supervision and control of the executive board, discharge 
such patients as are sufficiently restored to health. 

6. Cause full and fair accounts and records of the conditions and pros- 
pects of the patients to be kept regularly from day to day, in books pro- 
vided for that purpose; and see that such accounts and records shall be in 
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condition to be fully and properly inspected by the executive board at each 
regular meeting thereof; and that the principal facts and results, with a 
report thereon, shall be presented to the executive board at each regular 
meeting of said board. | 

7. Conduct the official correspondence of the sanitarium, and keep a 
record or copy of letters written and files of all letters received. 

8. Prepare and present to the executive board annually, at the first 
quarterly meeting in each year, a true and perfect inventory of all the per- 
sonal property and effects belonging to the sanitarium, and account when 
required by the board, for the careful keeping and economical use of all 
furnishings, stores, and other articles furnished for the sanitarium. 

History: En. Sec. 7, Ch. 125, L. 1911; re-en. Sec. 1517, R. C. M. 1921. 


1518. Secretary and treasurer. The executive board shall appoint a 
secretary of said board, who may also act as treasurer, and who may or 
may not be a member of said executive board, and such secretary and treas- 
urer shall give bond with good and sufficient sureties for the faithful per- 
formance of his duties as such, and for the faithful accounting for and pay- 
ing over to. and for the use of said institution of moneys received by him 
as treasurer. Said bond shall run to the state of Montana, and shall be in 
such sum as may be designated by the state board of examiners, and when 
executed shall be approved by the said state board of examiners. The treas- 
urer of the executive board shall be the treasurer of the institution. 

The duties of the secretary and treasurer shall be such as are usually 
performed by such officers, or which may be designated by the state board 
of examiners. 

History: Hn. Sec. 8, Ch. 125, L. 1911; re-en. Sec. 1518, R. C. M. 1921. 


1519. Medical assistants and examining physicians. All medical 
assistants shall be appointed by the executive board. No medical assistant 
shall be appointed who is not a well-educated physician, legally qualified 
to practice medicine in Montana, and with an experience of at least two 
years in the actual practice of his profession, including at least one 
year’s actual experience in a general hospital. The executive board 
shall also appoint, in all of the first, second and third-class cities of the 
state, reputable physicians, citizens of the state of Montana, who shall 
examine all persons applying for admission to said sanitarium for treat- 
ment. There shall be not less than one nor more than four such examin- 
ing physicians appointed in cities of the first class, and not more than 
two in cities of the second and third class. Said examining physicians 
shall have been in the regular practice of their profession for at least five 
years, and shall be skilled in the diagnosis and treatment of diseases. Their 
fee or compensation, for each patient, examined, shall not exceed three 
dollars. 

History: En. Sec. 9, Ch. 125, L. 1911; re-en. Sec. 1519, R. C. M. 1921. 


1520. Admission of patients to sanitarium—soldiers, sailors and marines. 
The executive board of said sanitarium is hereby given power and authority 
to receive therein patients who have no ability to pay, but no person shall 
be admitted to the sanitarium who has not been a citizen of this state for 
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at least one year, excepting that a female who has been a resident of the 
state for at least five months preceding the date of the application may be 
admitted, though not a citizen. Every person desiring free treatment in 
said sanitarium shall apply to the local authorities of his or her town, city 
or county, having charge of the relief of the poor, who shall thereupon issue 
a written request to the president of said sanitarium for the admission and 
treatment of such person. Such request shall state in writing whether the 
person is able to pay for his or her care and treatment while at the sani- 
tarium, which request and statement shall be kept on file by the president 
in a book kept for that purpose in the order of their receipt by him. No 
person shall be admitted as a patient in said institution without certificate 
of an examining physician, certifying that such applicant is suffering from 
tuberculosis, or what is commonly called miner’s consumption, and, if upon 
the reception of a person at such sanitarium, it is found by the authorities 
thereof that he or she is not suffering from tuberculosis or miner’s con- 
sumption, he or she shall be returned to the place of his or her residence, 
and the expenses of transportation to and from the sanitarium shall be paid 
by the county of which he or she is a resident. Admissions to said sani- 
tarium shall be made in the order in which the names of applicants shall 
appear upon the application book to be kept as above provided by the presi- 
dent of said sanitarium, in so far as such applicants are subsequently certi- 
fied by the said examining physician to be suffering from tuberculosis or 
miner’s consumption; provided, however, that where the next patient in 
order is a man and the only accommodations available in the sanitarium are 
for women or children, then women or children shall be admitted in their 
proper order and vice versa. Every. person who is declared, as herein pro- 
vided, to be unable to pay for his or her care and treatment, shall be trans- 
-ported to and from the sanitarium at the expense of said local authorities, 
and eared for, treated and maintained therein at the expense of the county 
or municipality which would otherwise be chargeable with the support of 
such poor or indigent persons, and the expense of transportation, treatment, 
maintenance and actual cost of articles of clothing furnished by the sani- 
tarium to such poor and indigent persons, shall be a county or town charge, 
as the case may be; provided, further, that any soldier, sailor or marine, 
who has served in the army or navy of the United States, and was at the 
time thereof a citizen or had established his residence in the state of Mon- 
tana, who on discharge therefrom is found to be suffering from tuberculosis, 
and whose admission to the Montana state tuberculosis sanitarium is re- 
quested by the proper federal authorities, shall be entitled to be admitted 
thereto, and shall be classed for the purpose of admission on the same basis 
as free patients, and all such soldiers, sailors or marines shall be given 
priority for entrance thereto over other applicants in the order in which 
their applications for admittance are received and filed. 

The treasurer of the sanitarium shall collect and receive any sum or sums 
the federal government may allow or pay for such purpose, and shall pay 
the same over to the state treasurer. 

storys. 20. sec, 10,°Ch .125, L.. 19it: amd. Sec. 1° Ch. 26, Ex. GL, 1919; 
re-en. Sec. 1520, R. C. M. 1921; amd. Sec. 1, Ch. 4, L. 1927. 
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1521. Private patients. Applicants for admission to this institution who 
are able to pay for their care and treatment are not required to obtain a 
written request from the local authorities having charge of the relief of 
the poor, but shall apply in person to the president, who shall enter the 
name of such applicant in the book to be kept by him for that purpose, as 
provided in the preceding section, and when there is room in said sanit- 
tarium for the admission of such applicant, without interfering with the 
preference in the selection of patients, which shall always be given to the 
indigent, such patient shall be admitted to the sanitarium upon the cer- 
tificate of one of the examining physicians, which certificate shall be kept 


on file by the president. 
History: En. Sec. 11, Ch. 125, L. 1911; re-en. Sec. 1521, R. C. M. 1921. 


1522. Support of free patients—payment. At least once in each month 
the president of the sanitarium shall furnish the executive board and to 
the local authorities of each county, city or town, as the case may be, having 
charge of the relief of the poor, a list of all the free patients in the sani- 
tarium that are credited each respective county, city or town, and who are 
shown by the statement of such local authorities to be unable to pay for 
their care, treatment and maintenance, under the provisions of section 1520 
of this code. He shall accompany each such list with a bill of charges for 
care, treatment and maintenance at a rate not exceeding one dollar per 
day for each such free patient, together with items of expense of transpor- 
tation, fee of the examining physician and the actual cost of articles of 
clothing furnished by the sanitarium to each such free patient. The treas- 
urer of the sanitarium shall thereupon collect from the local authorities of 
the county, city or town, such sums as may be due therefrom, and pay the 
same over to the state treasurer. 

History: En. Sec. 12, Ch. 125, L. 1911; amd. Sec. 1, Ch. 186, L. 1921; re-en. 
Sec. 1522, R. C. M. 1921. 

1523. Support of private patients. The executive board shall have 
power and authority to fix the charges to be paid by patients who are able 
to pay for their care and treatment in said sanitarium, or who have rela- 


tives bound by law to support them who are able to pay therefor. 
History: En. Sec. 13, Ch. 125, L. 1911; re-en. Sec. 1523, R. C. M. 1921. 


1524. State board of examiners. The state board of examiners of the 
state of Montana shall have power, and it shall be its duty: 

1. To have the general control and supervision of the sanitarium, and 
to provide, subject to the laws of the state, rules and regulations for the 
government of its affairs. 

2. To adopt rules and regulations, not inconsistent with the constitu- 
tion or laws of this state, for its government, and proper and necessary 
for the execution of the powers and duties conferred upon it by law. 

3. To fix the compensation of the president and other employees of the 
institution. 

4. To confer upon the president and executive board of said institu- 
tion such authority relative to the immediate control and management, 
other than financial, and the selection of employees, as may be deemed 
expedient and for the best interests of said institution. 
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5. To have supervision and control of all expenditures of all moneys. 
appropriated or received for the use of said institution from all sources, 
and said state board of examiners shall have power to select and to ap- 
prove plans for buildings, let contracts, approve all bonds for any and all 
buildings and improvements, and shall audit all claims to be paid from any 
moneys, but said state board of examiners shall have authority to confer 
upon the executive board of said institution such power and authority in 
contracting current expenses, and in auditing, paying, and reporting bills. 
for salaries or other expenses incurred in connection with said institution, 
as may be deemed by said board of examiners to be for the best interests. 


of said institution. . 
History: En. Sec. 14, Ch. 125, L. 1911; re-en. Sec. 1524, R. C. M. 1921. 


1525. Donations, to whom made. All donations, grants, gifts, or de- 
vises made to said institution shall be made in its legal name, and if made 
to any officer or board of said institution, the same shall be immediately 
transferred by such officer or board to said institution. 

History: En. Sec. 15, Ch. 125, L. 1911; re-en. Sec. 1525, R. C. M. 1921. 


CHAPTER 133 
SOLDIERS’ HOME 


Section 1526. Governor empowered to accept national aid. 
1527. Auditor authorized to receive and disburse moneys. 
1528. Soldiers’ home established. 
1529. Board of managers. 
1530. Oath and bond of managers. 


1531. Meeting—organization—officers. 
1532. Meetings of managers. 
1533. Commandant—subordinate officers—salaries—discharge. 


1534. Records. 

1535. Who eligible to admission. 

1536. Admission of wives or widows. 

1537. Proposals for site—condition of donation. 
1538. Board may accept donation. 

1539. Office of board. 


1540. Compensation of managers. 
1541. Insane inmates. 
1542. How money drawn from treasury. 


1543. Inspection. 

1544. Contracts. 

1545. Inmates not required to assign pension. 

1546. Chaplain. 

1546.1. Reversion to soldiers’ home of money left by deceased members and 
not claimed by heirs. 

1526. Governor empowered to accept national aid. The governor is. 
hereby empowered and directed to accept for the state the conditions im- 
posed by an act of Congress entitled ‘‘An act to provide aid to state, or 
territorial homes for the support of disabled soldiers and sailors in the 
United States,’’ approved August 27, 1888. He is further directed to send 
to the president of the board of managers of the national home for dis- 
abled volunteer soldiers a copy of all laws bearing upon the establishment, 
regulation, and maintenance of the soldiers’ home at Columbia Falls, Mon- 
tana, with all printed regulations relating to the management of said home,. 
together with a copy of this and the next section. 


History: En. Sec. 1, p. 93, L. 1897; re-en. Sec. 1281, Rev. C. 1907; re-en. Sec.. 
2626, 090s (MES 1021; 
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1527. Auditor authorized to receive and disburse moneys. The state 
auditor is hereby empowered and directed to receive and receipt for any 
and all moneys that may become due the state by reason of said act of 
congress, and to turn the same into the state treasury for the use and 
benefit of the state soldiers’ home, to be disbursed and accounted for in the 
same manner as other money appropriated out of the state treasury for the 
maintenance of said home. | 

History: En. Sec. 1, p. 93, L. 1897; re-en. Sec. 1282, Rev. C. 1907; re-en. Sec. 
1527, Re) C.icM.» 1921. 

1528. Soldiers’ home established. There is hereby established in this 
state a soldiers’ home, the object of which shall be to provide home and 
subsistence to honorably discharged soldiers, sailors, and marines who have 
served in the United States army or navy, and who have become unable to 
earn a livelihood by reason of such service, or from age or otherwise. 


History: - En. Sec. 2510, Pol. C. 1895; References : 
re-en. Sec. 1283, Rev. C. 1907; re-en. Sec. Cited or applied as section 1283, revised 
1528, R. ©. M. 1921. codes, in In re Beck’s Estate, 44 M 561, 


NOTE.—Changed by code commissioner 484, 121 P 784, 1057. 
of 1921, to conform to later enactments. 


1529. Board of managers. The general supervision and government of 
said home shall be vested in a board of managers, to consist of five mem- 
bers, one of whom shall be the department commander of the Grand Army 
of the Republic of the state of Montana, or in case the office of depart- 
ment commander of the Grand Army of the Republic of the state of Mon- 
tana shall be at any time abandoned or discontinued then the department 
commander of the Spanish American War Veterans of the state of Montana 
for the time being shall be a member of the board, and the remaining four 
shall be appointed by the governor, by and with the advice and consent of 
the senate. Of the four members so appointed as aforesaid, two shall hold 
their office for the term of four years and two for the term of two years re- 
_ spectively, and until their successors are appointed and qualified. The 
governor, at the time of the making of the said appointments, shall desig- 
nate the period for which each member is appointed, and thereafter every 
two years the governor shall appoint two members of said board of manag- 
ers, who shall hold their office for the term of four years, and until their 
successors are appointed and qualified. The governor shall have the power 
to remove any member of the board for inefficiency or other good and suf- 
ficient cause, and in case of any vacancy in said board by death or other- 
wise, the governor shall appoint a suitable person to fill the vacancy for 
the unexpired term. No less than three members of said board of managers 
shall be ex-soldiers or sailors of the United States, and one of the board 
shall be a regular practicing physician, duly licensed under the laws of the 
state of Montana. 

History: En. Sec. 2511, Pol. C. 1895; re-en. Sec. 1284, Rev. C. 1907; re-en. Sec. 
1529, R. C. M. 1921; amd. Sec. 1, Ch. 149, L. 1925. 

1530. Oath and bond of managers. Before entering upon his duties 
each member of the board of managers shall take the oath prescribed by 
law, and shall execute to the state of Montana a bond in the penal sum of 
one thousand dollars, to be approved by the governor and filed in the office 
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of the secretary of state, conditioned for the faithful performance of his 
duties and the honest and faithful disbursement of and accounting for all 
moneys and property which may come into his hands as such manager. 

History: En. Sec. 2512, Pol. C. 1895; re-en. Sec. 1285, Rev. C. 1907; amd. Sec. 1,. 
Ch. 20, L. 1911; re-en. Sec. 1530, R. C. M. 1921. 

1531. Meeting—organization—officers. As soon as practicable after 
the board of managers are appointed and qualified, and not later than the 
first Tuesday in May, 1895, and upon due notice given, the members of 
said board shall meet at the capital of the state and organize by elect- 
ing one of their number president, and one of their number secretary and 
treasurer of said board, who shall hold their respective offices until the 
first Tuesday in May, 1896, and they shall be elected annually thereafter. 
The secretary and the treasurer shall keep a faithful record of all the trans- 
actions of the said board of managers and the books and records and ac-- 
counts pertaining to such soldiers’ home, under such rules and regulations 
as may be established by said board, and shall receive such salary as said 
board may determine. 

History: En. Sec. 2513, Pol. C. 1895; re-en. Sec. 1286, Rev. C. 1907; re-en. Sec. 1531,,. 
R. C. M. 1921. 

1532. Meetings of managers. The board of managers of the soldiers’ 
home shall hold three regular meetings each year, to-wit: on the second 
Tuesday of March, July, and November in each year; and they may have 
special meetings, on the call of the president and one other member of 
the board, for the transaction of such business as may be stated in the eall. 
Three members of the board shall constitute a quorum for the transaction 
of business. 

History: En. Sec. 2514, Pol. C. 1895; re-en. Sec. 1287, Rev. C. 1907; amd. Sec. 1,. 
Ch. 23, L. 1909; re-en. Sec. 1532, R. C. M. 1921. 

1533. .Commandant—subordinate officers—salaries — discharge. The 
board of managers shall appoint a commandant of the soldiers’ home, who 
shall receive a salary not to exceed two hundred dollars ($200.00) per 
month, who shall be a resident of the state of Montana, and shall have 
served in the army or navy of the United States during the late war of the. 
rebellion or in the Spanish-American War, or in the World War, and shall 
have received an honorable discharge therefrom. 

They shall formulate and publish all necessary rules and regulations to. 
be reasonably and impartially enforced by the commandant of the home, 
subject to appeal to the board of managers. 

All subordinate officials and employees of the home shall preferably 
be selected from residents of the state who have served in the army or navy 
of the United States and have been honorably discharged therefrom. 

The salaries of the commandant and all subordinate officials and such 
other employees as may be necessary shall be fixed by said board of man- 
agers; provided, that the compensation so paid shall in no case exceed such 
reasonable and necessary compensation as is paid for like services in similar 
institutions. 

Any such subordinate official or employee may be suspended or dis- 
charged by such commandant for inefficiency or misconduct and a state- 
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ment of the case shall be reported to the said board, who shall upon appli- 
eation offer such official or employee a hearing, and the action thereon of 
the board shall be final. 

History: En. Sec. 2514, Pol. C. 1895; re-en. Sec. 1288, Rev. C. 1907; amd. Sec. 2, 
Ch. 23, L. 1909; re-en. Sec. 1533, R. C. M. 1921; amd. Sec. 1, Ch. 126, L. 1925; amd. Sec. 
1, Ch. 156, L. 1931. 

1534. Records. The board of managers shall keep a record of the 
proceedings of all regular and special meetings, as well as a full and com- 
plete account of all moneys or other property received by them, or that 
have come under their control, from any source whatsoever; a detailed and 
itemized account of all the expenses; the names, places of birth, full record 
of service in the army or navy of persons admitted, and the last place of 
residence before such admissions; all deaths, discharges, and removals, 
with the cause thereof; and the names of persons making donations to the 
home, with a description of the same. They shall on or before the first 
day of December in each year transmit to the governor of the state a 
report in writing containing a detailed statement of the transactions of the 
board, and a full account of the receipts and expenditures of said home for 
the preceding year, together with such suggestions as they may see fit to 
make for the future usefulness of said home. 

History: En. Sec. 2516, Pol. C. 1895; re-en. Sec. 1289, Rev. C. 1907; re-en. Sec. 1534, 
R. C. M. 1921. 

1535. Who eligible to admission. Any soldier, sailor or marine, who 
served in the army or navy of the United States during the late Civil war, 
or in the Mexican war, or during any troubles between the United States 
and the government of Mexico, or the people of Mexico, or in the late war 
with Spain, or in any insurrection in the Philippine Islands, or during the 
Boxer troubles with China, or who, within the borders of the territory of 
Montana, served in the Sioux war of 1876 or the Nez Perce war of 1877, or 
any person who served with the United States army in the campaign of 
1890 and 1891 against the Sioux and Cheyenne Indians or other Indian 
campaigns within the borders of the state of Montana, or during the war 
with Germany and Austria, or who served in Russia, Siberia, or any other 
foreign country during the war with Germany and Austria, or who, while a 
citizen of the United States, served in the army or navy of any of the allies 
of the United States and has returned to and lives in Montana, or during 
any troubles arising or growing out of any such war or wars, and has re- 
ceived honorable discharge therefrom, who at the time of admission is an 
invalid by reason of disease contracted, wounds received, or by reason of 
other disability, shall be eligible to admission to the benefits of the home 
under the rules and regulations prescribed by the board of managers thereof, 
on the certificate of disability by a county commissioner and the county 
physician of the county in which the applicant may reside; and the trans- 
portation of such applicant to the said soldiers’ home shall be a proper 
county charge, and be paid by said county if the applicant is unable to pay 
the same; provided, that the benefits of said home shall not be extended 
to anyone who has not resided within the state of Montana for a period of 
one (1) year next preceding the date of his application, or to anyone who 
has not resided within the county from which he asks to be sent to the | 
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home for the period of three (3) months from the date of his application, 
nor to anyone convicted of a felony or of a crime involving moral turpitude, 
nor shall anyone who has been an habitual drunkard be received without 
sufficient evidence of subsequent good conduct and reformation of char- 
acter as may be satisfactory to the said board of managers; provided, fur- 
ther, that in case said soldiers’ home shall not have the capacity to receive 
all persons designated here, that veterans of the Civil war shall have pref- 
erence as to admission. 

History: En. Sec. 1, p. 50, L. 1899; re-en. Sec. 1290, Rev. C. 1907; amd. Sec. 1, 
Ch. 93, L. 1913; amd. Sec. 1, Ch. 41, L. 1919; re-en. Sec. 1535, R. C. M. 1921; amd. Sec. 
1, Ch. 60, L. 1931. | 

1536. Admission of wives or widows. The board of managers of the 
soldiers’ home is authorized and empowered to admit to the privileges of the 
home under such rules as the board may prescribe, the wives or widows of 
soldiers, sailors or marines who are inmates or who may be or may have been 
eligible to admission as inmates and who were married to such soldiers, 
sailors or marines; provided that 10 woman be admitted who has not at- 
tained the age of fifty (50) years. 

History: En. Sec. 1, Ch. 87, L. 1903; re-en. Sec. 1292, Rev. C. 1907; amd. Sec. 1, 
Ch. 93, L. 1913; re-en. Sec. 1536, R. C. M. 1921; amd. Sec. 2, Ch. 126, L. 1925; amd. Sec. 
1, sOb.. 12,, Til 93b. 

1537. Proposals for site—conditions of donation. It shall be the duty 
of the said board of managers at its first meeting to give notice in at least 
three newspapers of general circulation in the state of Montana, once a 
week for three consecutive weeks, that they will for a definite period and 
not less than thirty days from the date of said notice, receive proposals 
for a donation of lands for a location of said home, and of money to 
erect buildings thereon, and any other donation to aid the building, fur- 
nishing, or maintaining of said home; and at the expiration of the period 
named in said notice it shall be their duty to meet and consider any pro- 
posals which may be submitted, and to examine such of the proposed sites 
as in their judgment will be best suited for a site for said home; and from 
the places so proposed they shall make a selection and make report thereof 
to the governor, and if he shall approve the same, then the site so selected 
shall become the permanent site of the soldiers’ home of the state of 
Montana; provided, that the said board of managers may reject any and 
all proposals submitted to them, if in their judgment the best interests of 
the state are subserved thereby; and provided, further, that no proposals 
shall be considered by the board that does not contemplate the giving to 
the state of Montana in fee, for the purpose of a site for said soldiers’ 
home, at least forty acres of good tillable land, with water-right appur- 
tenant thereto sufficient to irrigate the same if such irrigation be necessary 
in the cultivation of such land. | 

History: En. Sec. 2518, Pol. C. 1895; re-en. Sec. 1292, Rev. C. 1907; re-en. Sec. 1537, 
R. C. M. 1921. 

1538. Board may accept donations. Said board of managers shall have 
the power, on behalf of the state, to accept donations of land, money, or 
other valuables by gift, bequest, or otherwise. All titles to land and im- 
provements thereon shall be vested in the name of the state for the use 
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of said soldiers’ home, so long as the same may be necessary, to revert to 
the state when the necessity for such home no longer exists. 


History: En. Sec. 2519, Pol. C. 1895; References 
re-en. Sec. 1293, Rev. C. 1907; re-en. Sec. Cited or applied in In re Beck’s Estate, 
1538, R. C. M. 1921. 44 M 561, 584, 121 P 784, 1057. 


1539. Office of board. The principal office of said board of managers, 
and place of holding all regular meetings, shall at all times after the erec- 
tion thereof be located at the soldiers’ home. 

History: En. Sec. 2520, Pol. C. 1895; re-en. Sec. 1294, Rev. C. 1907; re-en. Sec. 1539, 
R. C. M. 1921. 

1540. Compensation of managers. Said board of managers shall 
receive aS compensation for their services the sum of five dollars per day 
and their actual traveling expenses incurred while attending the meetings, 
or in attending to the transaction of any business by and under the direc- 
tion of the said board of managers. 

History: En. Sec. 3, Ch. 23, L. 1909; re-en. Sec. 1540, R. C. M. 1921. 


1541. Insane inmates. In case any member of the Montana soldiers’ 
home shall become insane, and shall be so adjudged according to the law, 
and shall be sent to any one of the asylums for the insane, such insane 
inmate shall not thereby lose his connection with said Montana soldiers’ 
home; and the proper officer of said soldiers’ home shall draw from the 
general government any proportion of the cost of maintaining such insane 
inmate to which such said soldiers’ home is entitled by law. 

History: En. Sec. 2524, Pol. C. 1895; re-en. Sec. 1298, Rev. C. 1907; re-en. Sec. 1541, 
R. C. M. 1921. 

1542. How money drawn from treasury. The method of drawing 
money from the state treasury and accounting for the same shall be sim- 
ilar to that now in force with other state institutions, as prescribed by the 
general law. 

History: En. Sec. 2525, Pol. C. 1895; re-en. Sec. 1299, Rev. C. 1907; re-en. Sec. 1542, 
R. C. M. 1921. 

1543. Inspection. Said soldiers’ home shall at all times be subject to 
the inspection of the board of managers of the national home for disabled 
volunteer soldiers. 

History: En. Sec. 2526, Pol. C. 1895; re-en. Sec. 1300, Rev. C. 1907; re-en. Sec. 1543, 
R. C. M. 1921. 

1544, Contracts. All contracts for the erection of buildings and sup- 
ples of whatsoever nature needed for said home shall be advertised and 
let by contract as provided by the laws of the state of Montana, and no 
member of the board or officer of the home shall be interested, directly 
or indirectly, in any contract or award made by the board, under penalty 
of forfeiture of office and fine in similar cases provided by the laws of 
Montana. 

History: En. Sec. 2527, Pol. C. 1895; re-en. Sec. 1301, Rev. C. 1907; re-en. Sec. 1544, 
R. C. M. 1921. 

1545. Inmates not required to assign pension. Any and all persons 
admitted inmates of the said home shall not assign to the home for its 
support any of the pension they may receive from the general government. 
. Gata on Sec. 1, Ch. 18, L. 1903; re-en. Sec. 1302, Rev. C. 1907; re-en. Sec. 1545, 
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1546. Chaplain. The board of managers shall select and appoint a 
chaplain for the soldiers’ home, who must be a regular ordained minister 
of the gospel and who shall hold divine services at the soldiers’ home at least 
twice a month, and who shali also conduct the burial services upon the 
death of any of the inmates of the home, and shall be paid a salary of not 
to exceed twenty-five dollars ($25.00) per month. 


History: En. Sec. 1, Ch. 33, L. 1905; re-en. Sec. 1305, Rev. C. 1907; amd. Sec. 1, 
Ch. 30, L. 1909; re-en. Sec. 1546, R. C. M. 1921; amd. Sec. 3, Ch. 126, L. 1925. 


1546.1. Reversion to soldiers’ home of money left by deceased members 
and not claimed by heirs. Any money left on deposit with the Montana 
soldiers’ home by a deceased member shall, if not claimed by his heirs in 
ten years, revert to the Montana soldiers’ home to be placed in a welfare 
fund to be expended under the direction of the board of managers. 

History: En. Sec. 1, Ch. 59, L. 1935. 


CHAPTER 134 
STATE LIBRARY—LAW LIBRARY—HISTORICAL SOCIETY OF MONTANA 


Section 1547. What constitutes state library. 
1548. Departments and control. 
1549. Powers and duties of boards of trustees. 
1550. Librarian. 
1551. Duties of librarian. 
1552. Use of books. 
1553. When to be returned. 
1554. Books taken by state officers. 
1555. Liability for injuries to books. 
1556. Library funds. 


1557. . Library hours. 
1558. Salaries. 
Raya Bond of librarian. 


1560. Historical department. 

1560.1. Historical society of Montana authorized to adopt seal. 
1560.2. Specifications of seal. 

1561. Expense for freight, ete., how paid. 

1562.. Other expenses, how paid. 

1563. Library historical society of Montana. 

1563.1. Designation of Historical Society of Montana. 


1564. Assistants to librarian of historical library. 
1565. Law librarian to index session laws. 

1566. Duties of the secretary of state concerning laws. 
1567. Assistants to law librarian. 

1568. Creation legislative reference bureau. 

1569. Assistant—employment and salary. 


1575.1. State library extension commission created—duties. 
1575.2. Employment of secretary and assistants. 

1547. What constitutes state library. The books, pamphlets, papers, 
maps, charts, manuscripts, paintings, engravings, and other property be- 
longing to the state, in the Montana library, and all that may be added 
thereto, constitute the state library of Montana. 

History: Ap. p. Sec. 1, p. 60, L. 1881; amd. Sec. 1515, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 2380, Pol. C. 1895; re-en. Sec. 1207, Rev. C. 1907; re-en. Sec. 1547, R. C. M. 
1921. Cal. Pol. C. Secs. 2292-2316. 

1548. Departments and control. The state library consists of two 
separate departments: First, the law library; second, the historical and 
miscellaneous library. The former is under the control of a board of seven 
trustees, of which the chief justice and the associate justices of the supreme 
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court shall be ex-officio members, the secretary of state, and state auditor, 
of which board the chief justice is president and the secretary of state 
secretary. The latter shall be under the control of the board of five trus- 
tees, appointed by the governor with the advice and consent of the senate. 
The members of both boards shall serve without compensation, and the 
term of those not serving ex-officio shall be for two years, and until their 
successors are appointed and qualified. 


History: En. Sec. 2381, Pol. C. 1895; re-en. Sec. 1208, Rev. C. 1907; re-en. Sec. 1548, 
R. C. M. 1921. 


1549. Powers and duties of boards of trustees. The powers and duties 
of said boards are as follows: 

1. To make rules and regulations, not inconsistent with law, for their 
own government and for the government of the libraries committed to 
their care. 

2. Till otherwise provided, to rent suitable rooms for the libraries, 
and provide neeessary furniture, fuel, and light for the same. 

3. To appoint their respective librarians and prescribe their duties, 
not otherwise provided for. 

4. To sell or exchange duplicate copies of books and pay the money 
arising therefrom into the library fund of the department to which it 
belongs. 

5. To see that the books and other property of the respective depart- 
ments are in order and repair. 

6. To draw from the state treasury, at any time when needed for 
legitimate and authorized expenses, any moneys belonging to the fund of 
their respective departments. 

7. To report to the governor biennially a statement of all important 
transactions, with suggestions of what they deem necessary for the in- 
ereased utility of their respective departments. 


History: En. Sec. 2382, Pol. C. 1895; re-en. Sec. 1209, Rev. C. 1907; re-en. Sec. 1549, 
R. C. M. 1921. 


1550, Librarian. The librarian holds his office for the term of two 
years, unless sooner removed by a majority vote of the trustees. 


History: En. Sec. 2383, Pol. C. 1895; re-en. Sec. 1210, Rev. C. 1907; re-en. Sec. 1550, 
R. C. M. 1921. 


1551. Duties of librarian. It is the duty of the librarian of each 
department : 

1. To be in attendance at the library during office hours. 

2. To purchase, under the direction of the trustees, all books, maps, 
engravings, paintings, furniture, and supplies for the libraries. 

3. To number and stamp all books, maps, papers, and pamphlets be- 
longing to the library, and keep a catalogue thereof, and, as the means 
are provided therefor, to have the same printed and distributed, under 
the direction of the trustees. 

4. To have bound all books, pamphlets, and papers when directed 
thereto. . 

5. To keep a register of all books and property belonging to the 
libraries, the additions made each year, and the cost thereof. 
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6. To keep a register of all books or other property taken from the 
library under the authority of the trustees. 

7. To establish and maintain a system of domestic and foreign ex- 
change of books, maps, or other publications, and to obtain from the secre- 
tary of state such numbers of all state publications as may be needed to 
supply the demands of the system established. 


History: En. Sec. 2384, Pol. C. 1895; re-en. Sec. 1211, Rev. C. 1907; re-en. Sec. 1551, . 
R. C. M. 1921. 


1552. Use of books. All persons during library hours are permitted 
to examine the libraries and their contents. During sessions of the legis- 
lative assembly the members thereof may take books from the libraries, 
and state officials may do so at any time. Law books may be taken from 
the library to the court-room by any attorney, and returned the same day. 
Such books belonging to the historical and miscellaneous department of 
the state library, other than reference books, as could be readily replaced 
in ease of loss, may be loaned to any citizen of the state, who shall place 
such guarantee with the librarian of this department for the safe return 
of the same as the lhbrary board may demand, and who shall pay the cost 
of transportatian of the book or books to and from the borrower ; provided, 
that no book that could not be readily replaced in ease of loss shall be 
removed from said library except by state officials, and by them only in 
pursuit of their official duty. 


History: Ap. p. Sec. 2385, Pol. C. 1895; amd. Sec. 1, Ch. 81, L. 1905; re-en. Sec. 
1212, Rev. C. 1907; re-en. Sec. 1552, R. C. M. 1921. 


1553. When to be returned. Books taken by members of the legislative 
assembly must be returned at the close of the session; and before the state 
auditor draws his warrant in favor of any member of the legislative assem- 
bly for his last week’s salary, he must be satisfied that such member has 
returned all books taken by him and paid for any injuries thereto. 

History: En. Sec. 2386, Pol. C. 1895; re-en. Sec. 1213, Rev. C. 1907; re-en. Sec. 1553, 
Be Cr M1921. 

1554. Books taken by state officers. The state auditor, if notified by 
the librarian that any officer has failed to return books taken by him 
within the time prescribed by the rules, and after demand made, must not 
draw his warrant for the salary of such officer until the return is made, 
or three times-the value of the books, or of any injuries thereto, has been 
paid to the librarian. 

History: En. Sec. 2387, Pol. C. 1895; re-en. Sec. 1214, Rev. C. 1907; re-en. Sec. 1554, 
BR, Ci.M. 21021. 

1555. Liability for injuries to books. Every person who injures or 
fails to return any book taken is liable to the librarian in three times the 
value thereof, if such book is not replaced by a new one. 

History: En. Sec. 2388, Pol. C. 1895; re-en. Sec. 1215, Rev. C. 1907; re-en. Sec. 1555, 
B,C, M, 1921. 

1556. Library funds. The fund of the law library department of the 
state library consists of twenty per cent. of all fees collected and paid 
into the state treasury by the clerk of the supreme court, and any appro- 
priations especially made for this department by the legislative assembly; 
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if any part of said fund be not expended in any year, said balance shall 
not be covered back in the general fund at the end of the fiscal year, but 
the same shall be reserved and set apart as a surplus fund for the purchase 
of books for the law library, and the board of trustees of the law library 
department of the state library is hereby empowered and authorized to 
draw from the state treasury, at any time when needed for the purchase of 
additional books, any moneys belonging to said surplus fund. The fund of 
the historical and miscellaneous department of the state library consists of 
the receipts from the sale of any of its publications authorized to be sold, 
and of any appropriations especially made in its behalf by the legislative 
assembly. 


History: Ap. p. Sec. 2389, Pol. C. 1895; amd. Sec. 1, Ch. 31, L. 1903; re-en. Sec. 
1216, Rev. C. 1907; re-en. Sec. 1556, R. C. M. 1921. 


1557. Library hours. During the sessions of the legislative assembly, 
and of the supreme court, the library must be kept open every day from 
nine o’clock a. m. until nine o’clock p. m., and at other times as the trus- 
tees may direct. 


History: En. Sec. 2390, Pol. C. 1895; re-en. Sec. 1217, Rev. C. 1907; re-en. Sec. 1557, 
R. C. M. 1921. 


1558. Salaries. The annual salary of the librarian of the law library 
shall be twenty-five hundred dollars, and librarian of historical library 
twenty-one hundred dollars, payable monthly out of the general fund of 
the state treasury. | 


History: En. Sec. 1, Ch. 77, L. 1907; Sec. 1218, Rev. C. 1907; re-en. Sec. 1558, 
R. C. M. 1921. 


1559. Bond of librarian. The librarian must execute an official bond 
in the sum of one thousand dollars, to be approved by the governor and 
deposited with the secretary of state. 

History: En. Sec. 2392, Pol. C. 1895; re-en. Sec. 1219, Rev. C. 1907; re-en. Sec. 1559, 
R. C. M. 1921. 

1560. Historical department. In addition to the duties prescribed in 
the foregoing sections the librarian of the historical and miscellaneous 
department shall, under the direction of the trustees thereof: 


1. Procure by purchase, exchange, or donation, as far as means and 
opportunity allow, all books, writings, lectures, letters, journals, and nar- 
ratives of pioneers, as well as autographs, photographs, maps, and charts 
illustrative of or relating to the history of Montana as a territory or state. 

2. He shall also procure specimens of the metals and minerals, of the 
flora and fauna of the state, together with natural curiosities and antiqui- 
ties, preserving, designating, and displaying the same under rules pre- 
scribed by the trustees. 

3. He shall procure copies of all newspapers published in the state, 
also so far as possible of all books, magazines, pamphlets, written or pub- 
lished in the state, and have the same suitably bound for reference and 
preservation. 

4. He shall each year publish a volume of: transactions and contribu- 
tions, under the supervision of the trustees, who shall also direct the dis- 
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tribution of the same to promote exchanges and secure additions to the 
library. . 

History: En. Sec. 2393, Pol. C. 1895; re-en. Sec. 1220, Rev. C. 1907; re-en. Sec. 1560, 
R. C. M. 1921. , 

1560.1. Historical society of Montana authorized to adopt seal. That 
the historical society of Montana, be, and the same is hereby authorized 
to adopt and use an official seal for the purpose of authenticating the acts 
of said society and for all other purposes for which the use of a seal by 
said society may be deemed proper. 

History: En. Sec. 1, Ch. 13, L. 1927. 


1560.2. Specifications of seal. The design of the seal of said historical 
society of Montana shall be substantially as follows: A central group rep- 
resenting a covered immigrant wagon drawn by two yoke of oxen, showing 
prairie in the foreground, mountains in the background, and directly be- 
neath it the figures *‘1865.’’ Said seal shall be two inches in diameter and 
surrounded by the words, ‘‘Historical Society of Montana. Seal.’’ 

History: En. Sec. 2, Ch. 13, L. 1927. 


1561. Expenses for freight, etc., how paid. The librarian of either 
department of the state lbrary is authorized to pay reasonable freight, 
express, and mail charges upon books or other articles sent to the library 
by the general, state, or foreign governments, or private parties, taking 
proper vouchers therefor, and upon presentation of such vouchers to the 
board of examiners and the allowance thereof, the same must be paid out 
of the state treasury from the particular library fund to which they are 
chargeable. 

History: Hn. Sec. 2394, Pol. C. 1895; re-en. Sec. 1221, Rev. C. 1907; re-en. Sec. 1561, 
ave We I. LOL. 

1562. Other expenses, how paid. All accounts for the rent of library 
rooms, fuel, light, and other necessaries, and for the purchase and printing 
of books, furniture, and fixtures, must be made out by the librarian and 
approved by the state board of examiners, and paid out of the state treas- 
ury from the library fund to which they are properly chargeable. 

History: En. Sec. 2395, Pol. C. 1895; re-en. Sec. 1222, Rev. C. 1907; re-en. Sec. 1562, 
R. C. M. 1921. ae 

1563. Library historical society of Montana. Whenever the historical 
society of Montana has donated and turned over to the state all books, 
papers, and other property owned by such society, the board of trustees 
of the historical and miscellaneous department of the state lbrary must 
take charge of the same, and may make all proper rules in regard to the 
custody and management of the same. 

History: En. Sec. 2397, Pol. C. 1895; re-en. Sec. 1223, Rev. C. 1907; re-en. Sec. 1563, 
R. C. M. 1921. 

1563.1. Designation of historical society of Montana. The historical 
and miscellaneous library shall hereafter be known as and ealled the his- 
torical society of Montana. 

History: En. Sec. 1, Ch. 57, L. 1923. 


1564. Assistants to librarian of historical library. The librarian of 
the historical and miscellaneous department is hereby authorized and 
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empowered to engage and employ two assistant librarians for said depart- 
ment at an annual salary as follows: The first assistant librarian shall 
receive a salary of twelve hundred dollars per annum and the second 
assistant librarian shall receive a salary of twelve hundred dollars per 
annum, payable monthly out of the general fund of the state treasury. 
The librarian of said department and each assistant shall be persons edu- 
eated and experienced in library work, and shall be of good moral character. 

History: En. Sec. 3, Ch. 77, L. 1907; Sec. 1227, Rev. C. 1907; re-en. Sec. 1564, 
R. C. M. 1921. 

NOTE.—Salaries are here given as fixed by chapter 40, laws of 1915. 

1565. Law librarian to index session laws. It shall be the duty of the 
state law librarian to prepare a suitable index of all the laws and resolu- 
tions passed or adopted at each session of the legislative assembly of 
Montana, after this, the tenth session. Such index shall be a thorough 
index of such laws and resolutions, and of each subject contained in or 
covered by such laws and resolutions, together with such cross-index as 
will assist in readily finding any subject or matter contained in such vol- 
ume; and for the purpose of procuring and preserving uniformity in such 
indexes, the index of each succeeding volume of the session laws shall con- 
form, as near as practicable, with those of the volumes preceding it, pre- 
pared by said librarian. He shall also prepare for each volume of such 
laws an additional index, showing what sections of the several codes of 
this state, and what session laws have been amended, repealed, altered, or 
changed by any laws published in that volume, which shall be known and 
designated as the ‘‘Code Index,’’ and to deliver the said indexes to the 
secretary of state as soon as completed. 

History: En. Sec. 1, Ch. 161, L. 1907; Sec. 1228, Rev. C. 1907; re-en. Sec. 1565, 
R. C. M. 1921. 

1566. Duties of the secretary of state concerning laws. It shall be the 
duty of the secretary of state to deliver to the state law librarian, at the 
earliest day practicable after the final adjournment of each session of the 
legislative assembly, correct copies of all laws and’ resolutions passed or 
adopted at such session, to be used by said librarian in preparing such 
indexes. The secretary of state shall cause such indexes to be published 
with such laws and resolutions. 

History: En. Sec. 2, Ch. 161, L. 1907; Sec. 1229, Rev. C. 1907; re-en. Sec. 1566, 
R. C. M. 1921. 

1567. Assistants to law librarian. The law librarian is authorized and 
empowered to engage and employ stenographic assistance in the prepara- 
tion of such indexes, and said assistant shall be paid out of any funds 
in the law library expense account. 

History: En. Sec. 3, Ch. 161, L. 1907; Sec. 1230, Rev. C. 1907; re-en. Sec. 1567, 
R. C. M. 1921. , 

1568. Creation legislative reference bureau. There shall be established 
and conducted in connection with the law department of the state library 
a legislative reference bureau. The object of said bureau, in charge of 
the librarian of said state library, shall be to gather and make available 
such information as shall aid the members of the legislature in the discharge 
of their duties, and to collect information as to what legislation has been 
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enacted upon important subjects in other states, and legal data as to the 
constitutionality and interpretation of laws. 

History: En. Sec. 1, Ch. 77, L. 1921; re-en. Sec. 1568, R. C. M. 1921. 

NOTE.—This act superseded chapter 65, laws of 1909. 

1569. Assistant—employment and salary. To carry out the provisions 
of this act, the librarian of the law department of the state library is hereby 
authorized, and empowered to employ an assistant at a salary of eighteen 
hundred dollars ($1800.00) per year, payable in monthly installments of 
one hundred and fifty dollars ($150.00) each. 


History: En. Sec. 2, Ch. 77, L. 1921; re-en. Sec. 1569, R. C. M. 1921; amd. Sec. 
1, Ch. 50, L. 1929. 


1570-1575. Repealed.—Chaper 163, laws of 1935. 


1575.1. State library extension commission created—duties. A commis- 
sion is hereby created to be known as the state library extension commis- 
sion, consisting of the librarian of the state university, the state superin- 
tendent of public instruction, and one other member to be appointed for 
a term of three years by the governor of the state from a list of five selected 
by the state library association of Montana. The members of said board 
shall receive no compensation for their services, except their actual and 
necessary traveling expenses. Said board may, in writing, adopt rules and 
regulations not inconsistent with law for its own government, providing 
library service through traveling libraries, and such other activities as it 
may deem necessary for carrying out the purposes of this act. 

Said commission shall also secure the establishment of libraries wher- 
ever practical, visit libraries for the purposes of giving advice and instruc- 
tion, and endeavor to establish a closer relation between libraries and other 
educational’ agencies, and may co-operate with the state educational institu- 
tions, the state historical library and all institutional libraries in any man- 
ner deemed expedient. The state library extension commission is the state 
board of library examiners, and shall perform all the duties of the said 
board as provided in section 4565. The state library extension commission 
shall meet on the first Monday of October of each year and as much oftener 
as it may deem expedient. 

The state library extension commission shall make a biennial report 
to the governor of the state on or before the first day of January, which 
report may be published by the board. 

History: En. Sec. 1, Ch. 184, L. 1929. 

1575.2. Employment of secretary and assistants. The state library 
extension commission may elect one of its own members to carry out the 
purposes of the board, in the event of a lack of funds to employ a regular 
secretary. It may employ such assistants as shall be requisite to the per- 


formance of the work of the board. 
History: En. Sec. 2, Ch. 184, L. 1929. 


CHAPTER 135 
FARMERS’ INSTITUTES 


Section 1576. Board of administration—compensation and powers. 
15 Expenses, how paid. 
1578. Meetings. 
1579. Appropriations. 
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1576. Board of administration—composition and powers. The board 
af administration of the farmers’ institute as provided for in this act, 
shall consist as follows: The governor of the state, the president of the 
Montana state college of agriculture and the commissioner of agriculture, 
labor and industry of the state of Montana, all of whom shall be ex-officio 
members. Members of such board of administration shall be designated 
the ‘‘Directors of the Montana Farmers’ Institute,’’ and shall be author- 
ized to hold institutes for the instruction of the citizens of this state in 
the various branches of farming and farm life, and shall prescribe such 
rules and regulations as they may deem best for organizing and conduct- 
ing the same. Such institutes shall be held at such times and places as 
the directors may designate; provided the requirements of the board of 
administration have been complied with, such as county institute or local 
organizations providing a suitable hall, lighting and heating the same, and 
bearing the necessary advertising expense. The directors may employ 
an agent or agents to perform such work in organizing and conducting 
said institutes as they may deem best. 

History: Ap. p. Sec. 1, p. 55, L. 1901; amd. Sec. 1, Ch. 105, L. 1903; re-en. Sec. 


1306, Rev. C. 1907; amd. Sec. 1, Ch. 8, L. 1909; amd. Sec. 1, Ch. 133, L. 1921; re-en. Sec. 
1576, R. C. M. 1921. 


1577. Expenses, how paid. The expense of such institute, or any 
expenditure made necessary in carrying out the provisions of this act, shall 
be paid out of such institute funds by the state treasurer upon warrants 
issued by the state auditor, which warrants shall only be drawn upon the 
certificate of the chairman of the board of administration of the Montana 
farmers’ institute. 


History: En. Sec. 4, p. 55, L. 1901; re-en. Sec. 1308, Rev. C. 1907; re-en. Sec. 1577, 
R. C. M. 1921. 


1578. Meetings. Immediately upon the passage and approval of this 
act, the board of administration shall meet in the city of Helena and 
arrange for the first series of institutes throughout the state, and there- 
after such board shall meet annually on the second Tuesday in September 
to arrange for such institutes, and they shall again meet on the second 
Tuesday in March of each year to audit all expenditures and arrange for 
the printing in pamphlet form, within sixty days of said meeting, of the 
‘‘Tnstitute Annual,’’ and that the cost of said annual shall not exceed one 
thousand five hundred dollars in any one year. 


History: En. Sec. 5, p. 56, L. 1901; amd. Sec. 5, Ch. 105, L. 1903; re-en. Sec. 1309, 
Rev. C. 1907; re-en. Sec. 1578, R. C. M. 1921. 


1579. Appropriations. For the purpose mentioned in this act, the 
directors may use the sum as they may deem proper, not exceeding the 
sum of four thousand dollars per annum, and that until otherwise pro- 
vided by law the state treasurer shall pay, out of any money in the state 
treasury not otherwise appropriated, a sum not to exceed four thousand 
dollars during each fiscal year hereafter, on the order of the said board 
of directors. Each institute held under the authority of this act shall be 
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entitled to a sum not exceeding fifty dollars from the amount appropriated 
under this act. | 


History: En. Sec. 2, Ch. 105, L. 1903; re-en. Sec. 1310, Rev. C. 1907; re-en. Sec. 1579, 
R. C. M. 1921. | 
CHAPTER 136 
STATE FAIR 
Section 1580. Establishment of state fair. 
1581. Objects and purposes—time for holding. 
1582. Management. 

1580. Establishment of state fair. For the promotion of the public 
welfare and in order to give prominence and publicity to the resources of — 
the state of Montana, there is hereby established a state institution to be 
known and designated as ‘‘The Montana State Fair.’’ 


History: En. Sec. 1, Ch. 47, L. 1911; pearing as sections 1311 to 1322, revised 
re-en. Sec. 1580, R. C. M. 1921. codes of 1907. The law is here given as 


NOTE.—The Montana state fair was See eee te law otal 
created by chapter 96, laws of 1903; ap- 

1581. Cbjects and purposes—time for holding. The objects and pur- 
poses of said institution shall be to encourage the location and settlement 
of the public lands within this state, and to encourage immigration and 
capital in aid of the further development of our natural resources; and to 
better disseminate knowledge concerning the growth, prosperity, and pos- 
sibilities of agriculture, stock-raising, horticulture, mining, mechanic arts, 
and industrial pursuits in this state. To this end the management of said 
institution shall provide an annual state fair or exposition of all said 
enumerated products, which fair shall be conducted for a period of not 
more than two weeks as the management may designate, between the 
fifteenth day of August and the fifteenth day of October of each year. 

History: En. Sec. 2, Ch. 47, L. 1911; re-en. Sec. 1581, R. C. M. 1921. 


1582. Management. The management of the state fair by the depart- 
ment of agriculture, labor and industry is provided for in sections 3640 
to 3644 of this code. 


History: New section recommended by code commissioner, 1921. 


1583-1602. Repealed—Chapter 163, laws of 1935. 


CHAPTER. 137 
PENAL AND REFORMATORY INSTITUTIONS 
Section 1603. Control and management of state prison and state industrial school. 


1603. Control and management of state prison and state industrial 
school. The control and management of the state prison and the state indus- 
trial school is provided for in sections 12434 to 12515 of the penal code. 


History: New section recommended by code commissioner, 1921. 


CHAPTER 138 
PUBLIC WATERS 
Section 1604. What waters are public ways. 
1604. What waters are public ways. Navigable waters and all streams 
of sufficient capacity to transport the products of the country are public 
ways for the purposes of navigation and such transportation; provided, 
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that this act shall not be so construed as to in any manner affect or impair 
any rights acquired prior to its passage by any person, association of 
persons, or corporation; and provided, further, that the right of any per- 
son, association of persons, or corporation shall not be abridged to take 
and use any water as now provided by law from any stream or streams 


for the purpose of irrigation, or any beneficial or industrial pursuit. 


History: En. Sec. 2570, Pol. C. 1895; amd. Sec. 1, p. 126, L. 1901; re-en. Sec. 1326, 
Rev. C. 1907; re-en. Sec. 1604, R. C. M. 1921. Cal. Pol. C. Sec. 2348. 


CHAPTER 139 


PUBLIC DOCKS AND WHARVES 
Section 1605. Who may build wharves and docks—proviso. 
1606. Public use of wharves and docks—charges. 
1607. Revocation of license. 
1608. Land under navigable water. 
1609. Jurisdiction of railroad commission. 

1605. Who may build wharves and docks—proviso. Any person or 
persons owning land bordering upon any of the navigable waters within 
the state of Montana, are hereby granted a license and permit to build 
docks and wharves over, across, and upon the ‘“‘lands under water’’ 
belonging to the state of Montana; provided, however, that such docks 
and wharves shall be extended out into such navigable water such distance 
only as may be necessary to permit any and all boats, steamboats, and 
vessels to safely land thereat, and discharge and take on its or their car- 
goes and passengers. H 

History: En. Sec. 1, Ch. 38, L. 1909; re-en. Sec. 1605, R. C. M. 1921. 

1606. Public use of wharves and docks—charges. All docks and 
wharves built on any of the navigable waters of the state shall be public 
docks and wharves, and all boats, vessels, and steamboats plying such nav- 
igable waters shall have a right to land thereat, and take on and discharge 
its or their cargoes and passengers thereon; provided, however, the owner 
of such dock or wharf shall have the right to charge and collect from the 
owner or owners of such boat, steamboat, or vessel a reasonable compensa- 
tion therefor. | 

History: En. Sec. 2, Ch. 38, L. 1909; re-en. Sec. 1606, R. C. M. 1921. 

1607. Revocation of license. The license granted in section 1605 of 
this code to build docks and wharves over and upon the lands under the 
navigable waters of this state conveys no title in such lands, and such 
license may be revoked by the state of Montana at any time. 

History: En. Sec. 3, Ch. 38, L. 1909; re-en. Sec. 1607, R. C. M. 1921. 

1608. Land under navigable water. By the term ‘‘land under water’’ 
is meant all land under any navigable waters of this state, extending from 
high-water mark, or from the meander line where the shores of lakes or 
streams have been meandered, to the lake or stream. 

History: En. Sec. 4, Ch. 38, L. 1909; re-en. Sec. 1608, R. C. M. 1921. 

1609. Jurisdiction of railroad commission. The railroad commission of 
this state shall have jurisdiction over all docks and wharves within the 
state, and have full power to regulate, determine, and fix all dockage and 
wharfage fees. 

History: En. Sec. 5, Ch. 38, L. 1909; re-en. Sec. 1609, R. C. M. 1921. 
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CHAPTER 140 


HIGHWAYS—DEFINITIONS AND CLASSIFICATIONS 


Section 1610. Name or title of act. 


1611. Highways deemed to include what. 

1612. Public highways defined. 

1613. Classification—common and main highways. 
1614. Abandonment or vacation of highways. 
1615. Width of way or road. 

1616. hights acquired by public in highway. 


1610. Name or title of act. 
Highway Law.’’ 


History: En. Sec. 1, Ch. 72, L. 1913; 
re-en. Sec. 1, Ch. 141, L. 1915; re-en. Sec. 
1, Ch. 172, L. 1917; re-en. Sec. 1610, R. C. 
M. 192] 


This act shall be known as the ‘‘General 


NOTE.—For earlier acts see chapter 44, 
laws of 1903, and sections 1337-1456, re- 
vised codes of 1907. 


1611. Highways deemed to include what. Within the meaning of this 
act, a highway shall be deemed to include its necessary embankments, 
retaining walls, culverts, sluices, and drains, and a bridge shall be deemed 
to include its superstructures, abutments, and piers and approaches, except 
dirt fills. 


History: En. Sec. 2, Ch. 72, L. 1913; amd. Sec. 2, Ch. 141, L. 1915; re-en. Sec. 2, 
Ch. 172, L. 1917; re-en. Sec. 1611, R. C. M. 1921. 


1612. Public highways defined. All highways, roads, lanes, streets, 
alleys, courts, places, and bridges laid out or erected by the public, or 
now traveled or used by the public, or if laid out or erected by others, 
dedicated or abandoned to the public, or made such by the partition of 


real property, are public highways. 


History: En. Sec. 2600, Pol. C. 1895; 
amd. Sec, 1, Ch. 44, L. 1903; re-en. Sec. 
1337, Rev. C. 1907; amd. Sec. 3, Ch. 72, 
L. 1913; re-en. Sec. 3, Ch. 141, L. 1915; 
re-en. Sec. 3, Ch. 172, L. 1917; re-en. Sec. 


1612, R. C. M. 1921. Cal. Pol. C. Sec. 2618. 


NOTE.—For history of this and follow- 
ing sections see Barnard Realty Co. v. 
City of Butte, 48 M 102, 111, 136 P 1064. 


Bridges 


Where one voluntarily erects a bridge 
intending that it should become a part 
of an existing public highway and belong 
to the public as such, or does so under 
an arrangement by which he might be 
compensated for the labor and materials 
furnished in constructing it, he may not 
claim to be the owner, or attempt to re- 
strain the public in the free use thereof. 
State ex rel. Donlan v. Board of Commrs., 
49 M 517, 523, 143 P 984. 

In view of the statute upon the subject, 
a bridge is a part and parcel of the high- 
way upon which it is built. State ex rel. 
Foster v. Ritch, 49 M 155, 157, 140 P 731; 
State ex rel. Donlan v. Board of Commrs., 
49 M 517, 523, 143 P 984; State ex rel. 
Furnish v. Mullendore, 53 M 109, 113, 161 
P 949, 953. 
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Dedication or Abandonment 


Dedication or abandonment is not 
shown by mere user until the period of 
limitation of actions to recover real 
property has elapsed. Montana Ore Pur- 
chasing Co. v. Boston & B. Consol. Min. 
Co., 25 M 427, 431, 65 P 420. 


Definitions 


Under this section, a road becomes a 
county road when it is ‘‘laid out,’’? wheth- 
er ‘‘erected’’ or not; to ‘‘lay out’’ a road 
means locating and establishing a new 
highway,—the taking of all necessary 
legal steps for the establishment of, and 
looking toward its construction, but does 
not include the actual physical act of 
construction; when so laid out, it does not 
become extinct through not being opened 
or used by the public. French v. County 
of Lewis and Clark, 87 M 448, 454, 288 
P 455. 


Operation and Effect 


This section, as it appeared in the polit- 
ical code of 1895, was construed to be a 
remedial statute, curing irregularities, but 
not supplying jurisdiction, where none 
was acquired, in the creation of roads, 
and as recognizing the existence of high- 
ways by prescription when they had been 


1613, 1614 


used or traveled by the people generally 
for the period named in the statute of 
limitations. State v. Auchard, 22 M 14, 
16, 55 P 361; Montana Ore Purchasing 
Co. v. Boston & B. Consol. Min. Co., 25 M 
427, 431, 65 P 420. — 

Those roads only are declared to be 
public highways which had been estab- 
lished by the public authorities, or were 
recognized by them and used generally 
by the public, or which had become such 
by prescription or adverse use, at the 
time of the enactment of this section as 
section 2600 of the political code of 1895. 
Barnard Realty Co. v. City of Butte, 48 
M 102, 109, 136 P 1064. 

The keeping of a record by the county 
commissioners of a certain county road, 
together with other facts showing its use 
by the public, was prima facie evidence 
showing that it was a public road within 
the meaning of the above section. Smith 
v. Zimmer, 45 M 282, 293, 125 P 420. 

It was not the intention of the legisla- 
ture that all public highways, including 
roads, streets, alleys, courts, culverts, and 
bridges composing the same, should be ap- 
praised as county property, and the value 
thus set upon them considered in the ad- 
justment of the property rights. and lia- 
bilities of counties out of which a new 
one has been created. State ex rel. Foster 
v. Riteh, 49 M 155, 157, 140 P 731. 

The grant authorized by section 2477, 
revised codes of the United States, is 
nothing more than an offer of a right of 
way for the construction of a public high- 
way across the public domain, and can only 
become fixed when the highway is estab- 
lished and constructed in the manner au- 
thorized by the laws of the state in which 
the land is situated, and where that offer 
is accepted by user, that user must be 
shown to have continued over the exact 
route claimed for the statutory period 
prior to July 1st, 1895. State ex rel. Dan- 
sie v. Nolan, 58 M 167, 172, 191 P 150. 


1613. Classification—common and main highways. 
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The streets of a city are public high- 
ways, and though the city is charged with 
the duty of keeping them in repair and 
the cost of maintenance is imposed upon 
the city, nevertheless jurisdiction over 
them is primarily in the state, and the 
city acts with respect to them subject to 
the general laws of the state. City of 
Helena v. Helena Light & Railway Co., 
Oa. M108" 120, 207. Poos:. 

Under section 2477, United States re- 
vised statutes, a grant of a right of way 
for highway purposes over public do- 
main does not become operative until 
accepted by the public by the construe- 
tion of a highway according to the pro- 
visions of state law. Warren v. Chouteau 
County, 82 M 115, 122, 265 P 676. 


Prescription 


Where it is sought to establish a public 
road over the lands of another by pre- 
scription, the evidence must be convinc- 
ing that the public have pursued a defi- 
nite, fixed course, continuously and unin- 
terruptedly, coupled with an assumption 
of control and right of use adversely under 
claim or color of right for the statutory 
period. Moulton et al. v. Irish et al., 67 
M 504, 507 et seq., 218 P 1053. 

A road may not be held to have been 
established by prescription where it is 
made to appear that it was never traveled 
by the general public. Warren v. Chou- 
teau County, 82 M 115, 122, 265 P 676. 


References 


Cited or applied as seciton 2600, polit- 
ical code in State ex rel. Rocky Mt. Bell 
Tel. Co. v. Red Lodge, 30 M 338, 340, 76 
P 758; as section 3, chapter 1, laws of 
1913, in State ex rel. Furnish v. Mullen- 
dore, 53 M 109, 113, 161 P 949, 953; State 
ex rel. McMaster v. District Court, 80 
M 228, 231, 260 P 134; Norton v. Great 
Northern Ry. Co. et al., 87 M 270, 290, 
278 P 521. 


Public highways 


in this state shall hereafter be classed as common highways, main high- 
ways, and state highways. All highways which are not established or 
improved in the manner hereinafter provided for state highways, shall be 
common or public highways. Common or public highways shall be such 
as are established or improved in the manner provided by chapter IV of 
this act (1685-1651). 

History: En. Sec. 4, Ch. 72, L. 1913; 
re-en. Sec. 4, Ch. 141, L. 1915; re-en. Sec. 


4, Ch. 172, L. 1917; re-en. Sec. 1613, 
R. C. M. 1921. 


References 
State ex rel. McMaster vy. 
Court, 80 M 228, 231, 260 P 134. 


District 


1614. Abandonment or vacation of highways. All public highways 
once established must continue to be public highways until abandoned by 
operation of law, or by judgment of a court of competent jurisdiction, or 
by the order of the board of county commissioners of the county in which 
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1615 


they are situated; but no order to abandon any highway shall be valid 
unless preceded by due notice and hearing as provided in this act; and 
no state highway can be abandoned except on the joint order of the board 
of county commissioners and the state highway commission. 


History: En. Sec. 5, Ch. 72, L. 1913; 
re-en. Sec. 5, Ch. 141, L. 1915; re-en. Sec. 
5, Ch. 172, L. 1917; re-en. Sec. 1614, 
R. C. M. 1921. Cal. Pol. C. Sec. 2619. 


NOTE.—For earlier acts see section 
2601, political code, 1895; re-enacted as 
section 2, chapter 44, laws of 1903; re- 
enacted as section 1338, revised codes of 
1907. 


Operation and Effect 


The mere use of land by the public as 
a street for the statutory period, not 
coupled with an assumption of jurisdic- 
tion over it by the city authorities, is 
insufficient to clothe the city with. title 
by prescription. Barnard Realty Co. v. 
City of Butte, 48 M 102, 113, 136 P 1064; 
id. 55 M 384, 390, 177 P 402. 

A highway, whether a county road 
or a street, once established, cannot be va- 
cated, except by an order of the public 
authorities having jurisdiction over it. 
Barnard Realty Co. v. City of Butte, 48 
M 102, 114, 136 P 1064. 

Id. Travel by one or more persons over 
a given route, outside of an incorporated 


city or town, is not of itself, in the ab- 
sence of an assumption of jurisdiction 
by the board of county commissioners, by 
some definite action, sufficient to con- 
stitute adverse use of it as a highway. 

A public road established at public ex- 
pense in strict conformity with statutory 
provisions and with the consent of the 
owner, who relinquished compensation as 
to such part of the road as ran through 
his land, remained such until abandoned 
as provided in the above section, notwith- 
standing the failure of the county com- 
missioners to comply with the conditions 
attached to owner’s consent. Flynn v. 
Beaverhead County, 49 M 347, 352, 141 
Pe Otay 

The remedy established by law for va- 
cating or abandoning a road lies only 
where the road has been lawfully estab- 
lished; therefore a land owner who seeks 
to have his title to land over which a 
road has been illegally extended, quieted 
in him may not be denied relief on the 
alleged ground that his remedy lies in an 
action to vacate under the above section. 
Warren v. Chouteau County, 82 M 115, 
121, 265° P 676, 


1615. Width of way or road. The width of all public highways, except 
bridges, alleys, lanes, must be sixty feet unless a greater or less width 
is ordered by the board of county commissioners on petition of the person 


interested. 


The width of all private highways and. by-roads, except 
bridges, must be at least twenty feet. 


Nothing in this act must be con- 


strued as to increase or diminish the width of either kind of a highway 


already established or used as such. 


History: Ap. p. Sec. 10, p. 106, L. 1874; 
re-en. Sec. 1061, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1822, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2602, Pol. C. 1895; amd. Sec. 3, 
Ch. 44, L. 1903; re-en. Sec. 1339, Rev. C. 
1907; re-en. Sec. 6, Ch. 72, L. 1913; re-en. 
Sec. 6, Ch. 141, L. 1915; re-en. Sec. 6, Ch. 
172, L. 1917; re-en. Sec. 1615, R. C. M. 
1921. Cal. Pol. C. Sec. 2620. 


Operation and Effect 


It is no objection to the proceedings to 
open a road that the width of such pro- 
posed road was not designated either in 
the report of the viewers or the order 
opening the road, since the width of high- 
ways within the state being regulated by 
statute, such width prevails where the 
proceedings are silent upon that point. 
Crowley v. Board of Commissioners, 14 M 
292, 297, 36 P.313. 


In this state, the lawful width of public 
highways is generally sixty feet. City of 
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Butte v. Mikowitz, 39 M 350, 357, 102 P 
593. 

When a sufficient portion of a public 
highway is graded or otherwise prepared 
for travel, the invitation to the public 
to use the highway is confined to the 
prepared or used portion, and the duty 
then devolves upon the traveler to keep 
within that portion prepared for its use, 
and for injuries received outside of that 
portion he cannot recover, unless he can 
excuse his presence at the place where 
he was injured. Howard v. Flathead In- 
dependent Tel. Co., 49 M 197, 202, 141 P 
153. 


Id. While theoretically a public high- 
way in this state is sixty feet in width, 
the county is not required to grade or 
keep it, for its entire width, in condition 
for public travel; but its duty is fully 
discharged if the portion graded or made 
ready for travel is of sufficient width to 
accommodate the use which may be fairly 


POLITICAL CODE 


1616, 1617 Ch. 140, 141 


References 


State v. Board of County Commission- 
ers, 83 M 540, 554, 273 P 290; Norton v. 
Great Northern Ry. Co. et al., 85 M 270, 
290, 278 P 521. 


anticipated to be made of it, and the 
authorities in control may use the remain- 
ing’ portions for purposes inconsistent 
with their use as driveways, as, for in- 
stance, for piling stones, cutting down 
and leaving steep embankments, or for 
drainage ditches. 


1616. Rights acquired by public in highway. By taking or accepting 
land for a highway, the publie acquires. only the right of way and the 
incidents necessary to enjoying and maintaining the same, subject to the 


regulations in this act and the civil code provided. 


History: En. Sec. 2620, Pol. C. 1895; lL. 1913; re-en. Sec. 7, Ch. 141, L. 1915; 
re-en. Sec. 6, Ch. 44, L. 1903; re-en. Sec. re-en. Sec. 7, Ch. 172, L. 1917; re-en. Sec. 
1342, Rev. C. 1907; re-en. Sec. 7, Ch. 72, 1616, R. C. M. 1921. Cal. Pol. G. Sec. 2631. 


CHAPTER 141 


ROAD TAXES AND BONDS 


Section 1617. Road tax levy—general road tax. 


1618. Issuance of highway bonds—limit of indebtedness. 
1619. Employers to furnish lists of employees liable to tax. 
1620. County treasurer to notify employer of liability of tax. 


1617. Road tax levy—general road tax. For the purpose of raising 
revenue for the construction, maintenance, and improvement of public high- 
ways, the board of county commissioners of each county in this state may 
in their discretion levy and cause to be collected a general tax upon the 
taxable property in the county of not more than five (5) mills on the dollar, 
which shall be payable to the county treasurer with other general taxes. 
There is also established a general road tax of two dollars ($2.00) per annum 
on each male person over the age of twenty-one (21) years, and under the 
age of fifty (50) years, inhabitant within the county, and payable by each 
person liable therefor at any time within the year. The collection of these 
taxes shall be under the direction of the board of county commissioners; 
taxes from freeholders to be collected the same as other taxes, and from 
non-freeholders aS commissioners may direct; provided, that the fore- 
going provisions of this section shall not apply to incorporated cities 
and towns which, by ordinance, provide for the levy and collection 
of a like general tax and a like special tax within such cities and towns 
for road, street, and alley purposes. All moneys collected under the pro- 
visions of this act shall belong to the general road fund of the county. 


History: Ap. p. Sec. 19, p. 110, L. 1874; 
re-en. Sec. 1070, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1, p. 119, L. 1885; re-en. Sec. 
1796, 5th Div. Comp. Stat. 1887; amd. Sec. 
2640, Pol. C. 1895; amd. Sec. 1, p. 176, L. 
1897; amd. Sec. 1, p. 69, L. 1899; amd. Sec. 
2; Ch. 44, L. 1903! re-en. Sec. 1344, Rev. 
C. 1907; amd. Sec. 1, Ch. 2, Ch. 72, L. 1913; 
amd. Sec. 2, Ch. 2, Ch. 141, L. 1915; amd. 
Sec. 2, Ch. 2, Ch. 172, L. 1917; re-en. Sec. 
1617, R. C. M. 1921; amd. Sec. 1, Ch. 2, 
L. 1933. Cal. Pol. C. Secs. 2651-2655. 


Operation and Effect 


Construing this section, before amend- 
ment by chapter 2, laws of 1933, authoriz- 
ing counties to levy annually a general 
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tax of not less than two nor more than five 
mills for the construction and mainten- 
ance of public highways, the moneys col- 
lected to be placed in the general road 
fund, and section 1659, R. C. M. 1921, 
providing for the creation of special road 
districts, under which they are given 
power, inter alia, to levy a tax not to 
exceed two mills for general road pur- 
poses on property in such districts, held 
that the revenue collected from the lat- 
ter levy, like that from the former, must 
be placed in the general road fund of the 
counties, both being for general road 
purposes, and not in the road fund of any 
special road district into which must go 
funds derived from a levy authorized in 
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addition to the two mill levy, not to ex- References 


ceed five mills, for district purposes. State ex rel. Case v. Bolles et al., 74 
Special Road Dist. No. 8 v. Millis, 81 Mw 54,65, 238 P 586. 


86, 89, 90, 261 P 885. 

1618. Issuance of highway bonds—limit of indebtedness. Whenever, 
in the judgment of the board of county commissioners of any county, it 
becomes necessary or advisable for the construction or improvement of 
any main highway or state highway therein, to raise revenue in addition 
to that furnished by the taxes and licenses authorized by this act, it shall 
be lawful for such board to issue, on the credit of the county, coupon 
bonds to such amounts as said board may find necessary; provided that 
such bonds shall not, together with all other outstanding indebtedness of 
the county, exceed five per centum of the value of the taxable property 
within such county, to be ascertained by the last preceding general assess- 
ment therein; and provided, further, that such proceedings be had prior to 
and in the issuance of such bonds, as are required in the case of other 
county bonds. 

History: En. Sec. 2, Ch. 2, of Ch. 72, L. 1913; re-en. Sec. 2, Ch. 2, of Ch. 141, 
L. 1915; re-en. Sec. 2, Ch. 2, Ch. 172, L. 1917; re-en. Sec. 1618, R. C. M. 1921. 

1619. Employers to furnish lists of employees liable to tax. Every 
employer having in his or its employment any person or persons liable for 
the special road tax of two dollars, mentioned in this act, must on or 
before the third Monday of March in each year, and monthly thereafter 
until the first day of October, furnish to the county treasurer a complete 
list of all the persons so employed, and if any such employer shall neglect 
or refuse to furnish such list, he shall forfeit to the county, in which said 
road tax is collectible, the sum of fifty dollars, to be recovered by an 
action brought in the name of the state in any justice court of said county, 
and the further sum of fifty dollars for each refusal or neglect to furnish 
such list after any demand shall have been made by the county treasurer. 
Upon the receipt of said lists it shall be the duty of said county treasurer 
to furnish to said employer furnishing such lists, printed special road 
tax receipt-books, with proper stubs containing memorandum of name, 
amount, and date attached. 

History: Ap. p. Sec. 1838, 5th Div. 
Comp. Stat. 1887; amd. Sec. 2681, Pol. C. 
1895; amd. Sec. 26, Ch. 44, L. 1903; re-en. 
Sec. 1353, Rev. C. 1907; amd. Sec. 3, Ch. 2, 

1620. County treasurer to notify employer of liability for tax. If any 
person required to pay the special road tax mentioned in this act does not 
pay the same and has no property subject to taxation, and the person own- 
ing the same is in the employment of any other person, the county 
treasurer must deliver to the employer a written notice, stating the 
amount of tax due for such employee, and from the time of receiving said 
notice the employer is lable to pay said tax, and the tax so paid may be 
deducted by such employer from the amount then due or to become due to 
such employee. 


Ch. 72, L. 1913; re-en. Sec. 3, Ch. 2, Ch. 
141, L. 1915; re-en. Sec. 3, Ch. 2, Ch. 172, 
L. 1917; re-en. Sec. 1619, R. C. M. 1921. 
Cal. Pol. C. Sec. 2671. 


History: Ap. p. Sec. 1837, 5th Div. 
Comp. Stat. 1887; amd. Sec. 2680, Pol. C. 
1895; amd. Sec. 3, p. 176, L. 1897; amd. 
Sec. 27, Ch. 44, L. 1903; re-en. Sec. 1354, 
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Rev. C. 1907; re-en. Sec. 4, Ch. 2, Ch. 72, 
L. 1913; re-en. Sec. 4, Ch. 2, Ch. 141, L. 
1915; re-en. Sec. 4, Ch. 2, Ch. 172, L. 1917; 
re-en. Sec. 1620, R. C. M. 1921. 
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CHAPTER 142 


SUPERVISION OF PUBLIC HIGHWAYS 


Section 1621. Highway proceedings to be included in minutes. 
1622. Powers and duties of county commissioners respecting highways. 
1622.1. County surveyor’s duties in counties having total registered vote of 
fifteen thousand or over at last general election—salary. 
1622.2. Road supervisor abolished, when. 


1623. Purchase of machinery and materials. 

1624. Road supervisors—appointment and compensation. 

1625. Duties of road supervisors—reports, accounts and statements. 
1626. Employment of laborers, teams, ete. 

1627. Removal of obstructions and repair of bridges. 

1628. Limit on amount expended in road district. 

1629. Examination of supervisor’s report—warrant for claims. 
1630. Construction of drains and ditches—penalty for obstructions. 
1631. Tools and implements for use of road supervisor. 

1632. Inspection of highways and construction work. 

1633. Law declared an emergency measure. 


1634. Minute entry of inspection. 


1621. Highway proceedings to be included in minutes. The county 
clerk must include in the minutes of the board of county commissioners 
all proceedings and orders of the board relative to each highway within 
the county. 

History: En. Sec. 1, Ch. 3 of Ch. 141, L. 1915; re-en. Sec. 1, Ch. 3 of Ch. 172, L. 
1917; re-en. Sec. 1621, R. C. M. 1921. 

1622. Powers and duties of county commissioners respecting highways. 
The board of county commissioners of the several counties of the state have 
general supervision over the highways within their respective counties. 

1. They may, in their discretion, keep the county divided into suitable 
road districts, place each of such road districts in charge of a competent 
road supervisor, and order and direct each of such supervisors concerning 
the work to be done upon the public highway in his district. 

2. They may, in their discretion, provide and order the county sur- 
veyor, or if the county surveyor is incompetent, some other competent sur- 
veyor designated by the board, to prepare suitable plat books and have 
recorded therein with the county clerk a full description of every public 
highway within the county, showing each course by bearing and distance, 
with a full and complete map thereof, together with a record of all other 
proceedings with reference to the same. : 

3d. They must cause to be surveyed, viewed, laid out, recorded, opened, 
worked, and maintained such highways as are necessary for public con- 
venience as in this act provided, and cause to be erected and maintained 
thereon guide-posts, as provided in this act. 

4. They must abolish or abandon in the manner provided in this act 
such public highways as are not necessary for the public convenience. 

0. They must contract, agree for, purchase, or otherwise lawfully 
acquire the right of way over private property for the use of public high- 
ways, and for that purpose institute, when necessary, proceeding under sec- 
tions 9933 to 9958 of the code of civil procedure, paying for such right of 
way from the general road fund of the county; provided, however, where 
roads or trails are or will be dedicated to public use as a highway they may 
construct and maintain thereon substantially constructed cattle guards, 
appurtenances, and gates adjacent thereto. 
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6. They may, in their discretion, but subject to the limitation and pro- 
visions in the constitution and codes provided, issue bonds upon the faith 
and eredit of the county for the construction or improvements of main 


highways, state highways, and bridges. 


7. They may, in their discretion, but subject to the limitation and re- 
striction provided in the codes for the letting of public contracts, let out 
by contract the construction, maintenance, and improvement of the public 
highways, and the construction, maintenance, or repairs of bridges when 


the amount of work to be done exceeds the sum of one thousand dollars 
($1000.00). 


8. They may, in their discretion, cause to be done whatever may be 
necessary for the best interests of the roads and road districts of their 
several counties. , 


9. They may limit or forbid, temporarily, any traffic or class of traffic, 
on the public highways or any part thereof, when in their discretion it is 
necessary that traffic be so restricted in order to preserve or repair such 
highways. 


10. They must make such reports, relating to the state roads under 
their supervision, to the state highway commission as may be requested 
by said commission. 


11. They may, in their discretion, employ a competent road builder, 
who shall, in counties of the first class, be the county surveyor, and who 
shall be paid for his services not to exceed eight dollars ($8.00) per day 
and his actual expenses, who shall serve during the pleasure of the board, 
whose duty it shall be, under the direction and control of said board, to 
prescribe the time and place, when and where, all work shall be done on 
the roads of the county; report any delinquency or inefficiency of any 
road overseer, or any other person employed upon such road, to the board 
of county commissioners, and perform such other duties as may be pre- 
seribed by the said board. Provided, however, that nothing in this act 
shall be construed to alter or repeal the provisions of sections 1622.1 and 
1622.2. 


History: En. Sec. 2, Ch. 3, Ch. 172, L. defective condition; but if, after such 


1913; amd. Sec. 2, Ch. 3, Ch. 141, L. 1915; 
amd. Sec. 2, Ch. 3, Ch. 172, L. 1917; amd. 
Sec. 1, Ch. 15, Ex. L. 1919; re-en. Sec. 
1622, R. C. M. 1921; amd. Sec. 1, Ch. 128, 
L. 1925; amd. Sec. 1, Ch. 59, L. 1929. Cal. 
Pol. C. Secs. 2641-2643. 


Liability of County Commissioners 


The liability of county commissioners 
for injuries resulting from defective high- 
ways is not absolute, but depends upon a 
solution of the question whether or not 
they have heen guilty of negligence. 
Smith v. Zimmer, 45 M 282, 303, 125 P 
420. 

Id. Before the individual members of 
a board of county commissioners can be 
held personally answerable for negligent 
conduct in refusing to repair a public 
highway, the board of which they are 
members must have actual notice of such 
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actual notice to the board, any two or 
more members thereof negligently or wil- 
fully refuse to cause the defect to be 
repaired, either directly or through the 
agency of the road supervisors, the mem- 
bers, so guilty of negligent conduct, are 
answerable to one who, without contribu- 
tory negligence on his part, is injured 
thereby. 


Worked and Maintained 


An allegation in a complaint against 
a county for work done on a road that 
since the construction of a road by the 
county it ‘‘cared for and maintained it’’ 
held the equivalent of the statutory re- 
quirement making it the duty of the 
board of county commissioners to cause 
highways to be ‘‘worked and main- 
tained.’’? French v. County of Lewis and 
Clark, 87 M 448, 454, 288 P 455. 
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References Livingston v. District Court, 90 M 191, 

Cited or applied as section 2, chapter 300 P 916; State ex rel. McMaster v. Dis- 
141, laws of 1915, before amendment, in trict Court, 80 M 228, 232, 260 P 134; Nel- 
State v. Story, 53 M 573, 581, 165 P 748; son et al. v. Jackson et al., 97 M 299, 303, 
State ex rel. McLeod v. District Court, 33 P 2d 822. 
67 M 164, 169, 215 P 240; State ex rel. 
1622.1. County surveyor’s duties in counties having total registered 
vote of fifteen thousand or over at last general election—salary. The county 
surveyor of all counties having a total registered vote of fifteen thousand 
(15,000) or over, at the last general election shall have exclusive control, 
supervision and direction of all highways, bridges and causeways within 
his county, and in the exercise of such control, supervision and direction he 
shall keep all highways and bridges free and clear of all obstructions; 
eause highways to be graded, when needed, and maintain and repair the 
same; cause all bridges and causeways to be made, when needed, and keep 
the same maintained and in good repair and renew the same when de- 
stroyed; make all surveys; establish grades; prepare plans, specifications 
and estimates; keep accurate cost data; approve all claims against the 
county for all highway, bridge and causeway construction, maintenance 
and repair prior to presentation to the board of county commissioners ; 
employ deputies, men and teams, and discharge at his pleasure such depu- 
ties, men and teams, and determine how, when and where such deputies, 
men and teams shall work; purchase and secure all highway and bridge 
machinery and machinery equipment and tools to be used upon highways 
and bridges with the approval of the board of county commissioners ; 
purchase and secure all highway, bridge and causeway supplies and ma- 
terials with the approval of the board of county commissioners; from time 
to time make reports and estimates of all matters relating to highways 
and bridges when required by the board of county commissioners; perform 
such other duties as are now or which may be hereafter required by 
law, and shall receive an annual salary for performing the duties 
of said office in the amount of three thousand six hundred dollars 
($3,600.00) per annum to be paid out of the contingent fund of the county 
in which he holds office. 

History: En. Sec. 1, Ch. 102, L. 1927; amd. Sec. 1, Ch. 21, L. 1929; amd. Sec. 1, 
Ch. 179, L. 1931. 

1622.2. Road supervisor abolished, when. The office of road supervisor 
in the counties mentioned in section 1622.1 is hereby abolished. Any and all 
laws relating to the powers and duties of road supervisors are hereby 
made applicable to county surveyors of all counties having a total regis- 
tered vote of fifteen thousand (15,000) or over at the last general election 
in so far as the same are not inconsistent with any of the provisions of © 
this act. 

History: En. Sec. 2, Ch. 102, L. 1927; amd. Sec. 2, Ch. 21, L. 1929. 

1623. Purchase of machinery and materials. The board. of county 
commissioners may also, in their discretion, out of the general road fund 
of the county, purchase and operate grading and other machinery that 
they may deem necessary or desirable for the improvement of the public 
highways in the county, and may also acquire, out of the same fund, by 
purchase,. condemnation, lease, or ‘gift, deposits or quarries of suitable 
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road-building material; and any crushed rock or gravel, not directly used 
or needed by such county in the construction, repair, or maintenance of its 
roads, may be sold at not less than actual cost of production to any person, 
firm, or corporation desiring to use the same upon any public street or 
highway within the county, and the proceeds of any such sale shall be paid 
into the general road fund. 


History: En. Sec. 3, Ch. 3 of Ch. 72, L. 1913; re-en. Sec. 3, Ch. 3 of Ch. 141, L. 
1915; amd. Sec. 3, Ch. 3 of Ch. 172, L. 1917; re-en. Sec. 1623, R. C. M. 1921. 


1624. Road supervisors—appointment and compensation. Road sup- 
ervisors, when appointed, shall serve during the pleasure of the board of 
county commissioners, and shall in all things be under the direction and 
control of said board. Every road supervisor must, before entering upon 
the duties of his office, be a resident elector of the road district for which 
he is appointed and must file with the county clerk the customary oath of 
office, together with a bond approved by said board for the faithful per- 
formance of his duties. As compensation for his services he shall receive 
not more than six dollars per day for eight hours’ labor, but the time 
taken in going to or from his home to the place of labor shall not be 
included within such period of eight hours. 

History: En. Sec. 4, Ch. 3, Ch. 72, L. References 
1913; amd. Sec. 4, Ch. 141, L. 1915; re-en. Manley v. Harer et al., 73 M 253, 261, 
Sec. 4, Ch. 3, Ch. 172, L. 1917; amd. Sec. 935 p 757; Manley v. Harer et al., 82 M 


2, Ch. 15, Ex. L. 1919; re-en. Sec. 1624, 939 35 964 P 937. 
R. C. M. 1921. a: 


1625. Duties of road supervisors—reports, accounts and statements. 
Road supervisors, when appointed and under the direction and supervi- 
sion of the board of county commissioners, must: 


1. Take charge of all highways, bridges, and causeways within their 
respective districts; open all new roads when the same are duly established 
and ordered to be opened by the board of county commissioners; perform 
at the time and in the manner directed by the board of county commis- 
sioners whatever shall be lawfully directed by the board concerning the 
publie highways within their respective districts. 


2. Make and file with the county clerk verified reports quarterly, or 
oftener if required by the county commissioners, showing the number of 
days they have been employed during the previous three months and when 
and how employed; the number of days’ labor performed upon the public 
highways in their respective districts, when and by whom performed, the 
character and kind of work done, and the wages agreed to be paid per 
day; the number of teams and implements, and the amount, value, and 
kind of material used, by whom and where used, and the price agreed to 
be paid therefor; the number and character of all the tools and imple- 
ments belonging to the county within their respective districts. 


3. Keep a correct account of all labor performed and animals, imple- 
ments, or material furnished by himself or others upon the public high- 
ways, and give to persons performing such work or furnishing such ani- 
mals, implements, or materials, a certificate stating the number of days’ 
work performed, the character and kinds of such work, and the price- 
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agreed to be paid therefor; and the number of days any animals or imple- 
ments have been used, and the price to be paid therefor, and the amount 
and character of all materials furnished. 


Hsitory: Ap. pv. Sec. 13, p. 68, L. 1899; 
amd. Sec. 2632, Pol. C. 1895; amd. Sec. 10, 
Ch. 44. L. 1903; re-en. Sec. 1360, Rev. C. 


re-en. Sec. 5, Ch. 3, Ch. 141, L. 1915; re-en. 
Sec. 5, Ch. 3, Ch. 172, L. 1917; re-en. Sec. 
1625, R. C. M. 1921. Cal. Pol. C. Sec. 2645. 


1907; amd. Sec. 5, Ch. 3, Ch. 72, L. 1913; 


1626. Employment of laborers, teams, etc. Whenever it becomes neces- 
sary for any road supervisor, in the repairing of any public highway in 
his district, to secure the assistance of other persons, he shall be empow- 
ered to employ suitable laborers, teams, and implements, and to contract 
as to the price to be paid therefor, which must not exceed the rates fixed 
by the board of county commissioners for such laborers, teams, and imple- 
ments per day of eight hours; provided, that the time taken by such 
laborers or teams in going to and from the place of labor shall not be 


included within such period of eight hours. 
History: En. Sec. 6, Ch. 3, Ch. 72, L. 1913; re-en. Sec. 6, Ch. 3, Ch. 141, L. 1915; 


re-en. Sec. 6, Ch. 3, Ch. 172, L. 1917; amd. Sec. 3, Ch. 15, Ex. L. 1919; re-en. Sec. 1626, 
R. C. M. 1921. 

1627. Removal of obstructions and repair of bridges. Whenever any 
public highway becomes obstructed from any cause, or any bridge needs 
repairing or becomes dangerous for the passage of teams or travelers, the 
board of county commissioners, or the county surveyor if he be the officer 
in charge of roads and bridges, upon being notified thereof, must cause 
such obstruction to be removed, or bridge repaired, for which purpose the 
board of county commissioners or the county surveyor, if he be the officer 
in charge of roads and bridges, or the road supervisor of the district may 
order out such number of inhabitants of the district as may be necessary 
to aid in removing such obstructions or repairing such bridge. If any per- 
sons after three days’ notice, whether said notice be oral or written, being 
physically able to respond, shall fail to be present at the time and place 
designated, or having attended, refuses to obey the direction of the person 
in charge of the work, or passes his time in idleness, or inattention to the 
duty assigned him, he shall be liable to punishment as for a misdemeanor; 
provided, that every person responding to any such order and performing 
the duties assigned him shall be compensated for his labor at a rate not to 
exceed four dollars ($4.00) per day of eight hours, the time taken in going 
to and from the place of labor not included. Provided nothing in this act 
shall be construed as holding the county commissioners responsible or 
liable for anything other than wilful, intentional neglect or failure to act. 


History: Ap. p. Sec. 12, p. 119, Ex. L. 


1873; amd. Sec. 24, p. 113, L. 1874; re-en. . 


Sec. 1075, 5th Div. Rev. Stat. 1879; re-en. 
Sec. 1802, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2720, Pol. C. 1895; amd. Sec. 
36, Ch. 44, L. 1903; re-en. Sec. 1372, Rev. 
C. 1907; amd. Sec. 7, Ch. 3, Ch. 72, L. 1913; 
amd. Sec. 7, Ch. 3, Ch. 141, L. 1915; re-en. 
Sec. 7, Ch. 3, Ch. 172, L. 1917; re-en. Sec. 
1627, R. C. M. 1921; amd. Sec. 1, Ch. 81, 
L. 1929. 


Operation and Effect 
Though a road: supervisor or a board 


of county commissioners do not have suf- 
ficient funds at their disposal to repair 
a dangerous place in a highway, this does 
not excuse them from taking suitable 
measures to give notice of the obstruc- 
tion, or to provide suitable barriers to 
prevent a-traveler from being injured by 
ae pate v. Zimmer, 45 M 282, 301, 125 
420. 


This section places the specific legal 
duty upon the board of county commis- 
sioners to remove obstructions in a high- 
way, and after notice thereof any mem: 
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ber of the board who neglects to do so 
becomes personally liable for any injury 
caused thereby, and they are not relieved 
of liability by merely instructing the 
road supervisor to erect and maintain bar- 
riers; hence an allegation in the complaint 
of one who has been injured, to the effect 
that the board had not instructed the 
supervisor to erect and maintain barriers, 
is not required to render the pleading suf- 
ficient. Becker v. Chapple et al., 72 M 
199, 202 et seq., 232 P 538. 
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the commissioners to recover damages for 
personal injuries sustained by the fall of 
an automobile into an open cut caused by 
a washout, for failure to remedy the 
defect after notice, the complaint was dis- 
missed as to two of the defendants, the 
remaining commissioner, having been 
without authority to order the repairs 
made, couldn’t be held liable in damages 
for not doing what he had no power to 
do. Riggs v. Webb, 77 M 80, 82, 249 P 
1041.. 


In the matter of repairing defects on 
highways the board of county commis- 
sioners can only act as a board; hence 
where in an action against all three of 

1628. Limit on amount expended in road district. The amount of 
expenditures in any road district for labor and teams, together with the 
compensation to be paid to the supervisor, shall not exceed in the aggre- 
gate the sum apportioned quarterly by the board of county commissioners 
to such road district, but if such sum is not sufficient, said board may 
appropriate from the general road fund any amount which may be necessary 
in their judgment for the use and benefit of such district; provided, how- 
ever, that the full amount of all road taxes collected in remote and outlying 
districts shall be expended annually by the county commissioners on the 
roads within the boundaries of said districts. 


History: Hn. Sec. 8, Ch. 3 of Ch. 72, L. 1913; amd. Sec. 8, Ch. 3 of Ch. 141, L. 
1915; re-en. Sec. 8, Ch. 3 of Ch. 172, L. 1917; re-en. Sec. 1628, R. C. M. 1921. 


References 
Moore v. Industrial Accident Fund, 80 
M 136, 139, 259 P 825. 


1629. Examination of supervisor’s report—warrant for claims. The 
board of county commissioners, at the first monthly or quarterly meeting 
held after the filing of any supervisor’s report, must examine the same and 
if found correct and the work reported to have been done was necessary 
and properly done, cause an order to be drawn on the county treasurer 
against the road fund for the amount due any road supervisor for his 
services; and upon the presentation of any certificate issued by road super- 
visors for labor performed by others, and the verification by the owners 
thereof, as in other cases of claims against the county, the board shall 
cause to be issued to the owner or holder of such claims a warrant for the 
amount thereof, drawn on the county treasurer against the road fund. 


History: Ap. p. Sec. 4, p. 118, L. 1885; 
re-en. Sec. 1834, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 2695, Pol. C. 1895; amd. Sec. 


C. 1907; amd. Sec. 9, Ch. 3, Ch. 72, L. 1913; 
re-en. Sec. 9, Ch. 3, Ch. 141, L. 1915; re- 
en. Sec. 9, Ch. 3, Ch..172, L. 1917; re-en. 


33, Ch. 44, L. 1903; re-en. Sec. 1367, Rev. Sec. 1629, R. C. M. 1921. 


1630. Construction of drains and ditches—penalty for obstructions. 
The road supervisor, or other person designated by the board of county 
commissioners, has authority to open or construct drains and ditches for 
the making and preserving of roads and highways, doing as little injury 
as may be to the adjoining land, and any person stopping or obstructing 
the drains or ditches so made forfeits the sum of fifty dollars, to be recov- 
ered by the supervisor or board of county commissioners in a civil action: 
in any court of competent jurisdiction. If any person feels aggrieved by 
the act of any supervisor, or other person designated by the board of county 
commissioners, he may make complaint in writing to the board of county 
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commissioners, who will allow just damages and pay the same out of the 


road fund. 


History: Ap. p. Sec. 1801, 5th Div. 
Comp. Stat. 1887; re-en. Secs. 2700 and 
2701, Pol. C. 1895; amd. Sec. 34, Ch. 44, L. 
1903; re-en. Sec. 1370, Rev. C. 1907; amd. 
Sec. 10, Ch. 3, Ch. 72, L. 1913; re-en. Sec. 
10, Ch. 3, Ch. 141, L. 1915; re-en. Sec. 10, 
Ch. 3, Ch. 172, L. 1917; re-en. Sec. 1630, 
R. C. M. 1921. 


county commissioners must employ the 
county surveyor to construct drains for 
the preservation of highways, this section, 
a special statute, declaring that the road 
supervisor or some other person designated 
by the board has authority to construct 
drains, must prevail over section 4836, 
requiring the county surveyor to make 


all surveys and establish all grades. Dur- 
land v. Prickett et al., 98 M 399, 408, 
39 P 2d 652. 


Operation and Effect 
Held, that 


1631. Tools and implements for use of road supervisor. Upon the 
requisition of any road supervisor, the board of county commissioners shall, 
whenever necessary, furnish to said supervisor any plows, scrapers, or 
other tools and implements necessary for the use of his road district, and 
cause the same to be paid for out of the general road fund of the county. 
The supervisor must preserve such tools and implements, and must not 
allow the same to be used except on public highways; at the expiration of 
his term of office, or upon his removal therefrom, he must turn over all 
such tools and implements to his successor or to the board of county 
commissioners. 


History: Ap. p. Secs. 2710-2711, Pol. C. 1895; amd. Sec. 35, Ch. 44, L. 1903; re-en. 
Sec. 1371, Rev. C. 1907; amd. Sec. 11, Ch. 3, Ch. 72, L. 1913; re-en. Sec. 11, Ch. 3, Ch. 
172, L. 1917; re-en. Sec. 1631, R. C. M. 1921. 


in determining whether 


1632. Inspection of highways and construction work compensation. The 
board of county commissioners may direct the county surveyor or some 
member or members of said board, to inspect the condition of any highway 
or highways or proposed highway or any work, contract or otherwise, 
under the direction, supervision or control of the county officials, being 
done. or completed on any highway or bridge in the county during the 
progress of the work or before any work is commenced, or after completion 
and before payment therefor, and such person or persons making such 
inspection shall receive for making such inspection when so directed the 
sum of eight dollars ($8.00) per day and actual expense, which shall be 
audited and allowed in the same manner as other claims against the county; 
provided, however, that nothing in this act shall be construed to alter or 
repeal the provisions of sections 1622.1 and 1622.2. 


History: Ap. p. Sec. 1805, 5th Div. 
Comp. Stat. 1887; amd. Secs. 2740-2741, 
Pol. C. 1895; amd. Secs. 51-52, Ch. 44, L. 
1903; amd. Secs. 1-2, Ch. 76, L. 1905; re- 
en. Secs. 1387-1388, Rev. C. 1907; amd. 
Secs. 12-13, Ch. 3, Ch. 72, L. 1913; amd. 
Secs. 12-13, Ch. 3, Ch. 141, L. 1915; amd. 
Sec. 1, Ch. 106, L. 1917; amd. Sec. 12, Ch. 
3, Ch. 172, L. 1917; amd. Sec. 4, Ch. 15, 
Ex. L. 1919; re-en. Sec. 1632, R. C. M. 
1921; amd. Sec. 1, Ch. 176, L. 1929. 


Compensation 


As respects per diem, a commissioner 
may receive eight dollars per day for 
each day’s attendance upon sessions of 
the board and for each day given to in- 
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spection of contract road work under 
order of the board, but shall receive no 
other compensation. State v. Story, 53- 
M 5738, 583, 165 P 748. 

See, also, Moore v. Industrial Accident 
Fund, 80 M 136, 139, 259 P 825; and 
Fisher v. Stillwater County, 81 M 31, 35, 
261 P 607. . 

The fact that a county commissioner 
while supervising and inspecting road 
construction work at times performed 
manual labor to assist in the work does 
not deprive him of the right to charge 
the proper fee for supervision; hence an 
instruction in effect advising the jury 
that while defendant commissioner could 
collect fees for inspection and supervi- 


Ch. 142, 148 


sion, any fee collected for inspection 
while doing manual labor was illegal, was 
erroneously prejudicial. State v. Russell, 
84 M 61, 66, 274 P 148. 

In an action by a county surveyor 
against county commissioners and their 
official bondsmen to recover the com- 
pensation he would have received for 
checking and making plans and specifi- 
cations for a bridge under this section, 
but for the fact that another engineer 
was employed for that purpose, held that 
since that section was so amended as not 
to allow any compensation for such work 
by the county surveyor, the complaint 
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did not state a cause of action. Durland 
v. Prickett et ,al., 98 M 399, 410, 39 P 2d 
G52; 


Title of Amendatory Act within Con- 
stitution 


Title to chapter 176, 1929, the last 
amendment to this section, held not to 
violate article V, section 23, of the con- 
stitution. Durland v. Prickett et al., 98 
M 399, 39 P 2d 652. 


References 


Hicks v. Stillwater County, 84 M 38, 
45, 274 P 296. 


1633. Law declared an emergency measure. This act is hereby declared 
to be an emergency law, and a law necessary for the immediate preserva- 


tion of the public peace and safety. 


History: En. Sec. 5, Ch. 15, Ex. L. 1919; re-en. Sec. 1633, R. C. M. 1921. 


1634, Minute entry of inspection. The county surveyor, or such mem- 
ber or members of said board, when they act jointly, if there be no prior 
board order so directing, must, at the next regular meeting of the board, 
make proper entries of such inspection. 


History: Ap. p. Sec. 2742, Pol. C. 1895; 
amd. Sec. 53, Ch. 44, L. 1903; amd. Sec. 3, 
Ch. 76, L. 1905; re-en. Sec. 1389, Rev. C. 


re-en. Sec. 14, Ch. 3, Ch. 141, L. 1915; 
amd. Sec. 13, Ch. 3, Ch. 172, L. 1917; re- 
en. Sec. 1634, R. C. M. 1921. 


1907; amd. Sec. 14, Ch. 3, Ch. 72, L. 1913; 


CHAPTER 143 
ESTABLISHING, ALTERING AND VACATING OF PUBLIC HIGHWAYS 


Section 1635. Petition by freeholders to establish, change or discontinue. 


1636. Contents of petition. 
- 1637. Investigation of petitions for change in or discontinuance of public 

highways. 

1638. Minute entry of action on petition—notice to interested parties. 

1639. Opening of highway—survey of same—claims for damages. 

1640. Determination of damages. 

1641. Award of damages deemed rejected, when—proceeding to secure right 
of way—validity. 

1642. Fund out of which expenses are to be defrayed. 

1643. Record of opening or altering of highway. 

1644. Opening highway through or along growing crops. 

1645. Notice to district supervisor of opening of highway—award of contract 
—bond of contractor. 

1646. Recording deeds and judgments for right of way. 

1647. Crossing of railroad, canals, and ditches. 

1648. Removal of fences—notice. 

1649. Highways to follow subdivisions or section lines. 

1650. Change of highway upon petition of freeholders. 

1651. Defects in proceedings not to invalidate. 


1635, Petition by freeholders to establish, change, or discontinue. Any 
ten, or a majority of the freeholders of a road district, taxable therein for 
road purposes, may petition in writing the board of county commissioners 
to establish, change, or discontinue any common or public highway therein. 
When such a highway is petitioned for upon the dividing line between two 
counties, the same course must be pursued as in other cases, except that a 
copy of the petition must be presented to the board of county commissioners 
of each gounty, who shall act jointly. 
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1636, 1637 


History: En. Sec. 55, p. 35, L. 1901; 
amd. Sec. 54, Ch. 44, L. 1903; re-en. Sec. 
1390, Rev. C. 1907; amd. Sec. 1, Ch. 4, 
Ch. 72, L. 1913; re-en. Sec. 1, Ch. 4, Ch. 
141, L. 1915; amd. Sec. 1, Ch. 4, Ch. 172, 
L. 1917; re-en. Sec. 1635, R. C. M. 1921. 
Cal. Pol. C. Sec. 2681. 


Operation and Effect 


In the absence of statutory provision, 
the commissioners are not required to 
state in their proceedings to open a road 
that the petitioners were citizens of the 
United States or the county. Crowley 
v. Board of Commrs., 14 M 292, 297, 36 
P 313. 

In the absence of constitutional re- 
strictions or prohibitory legislation, the 
people of a county can establish and con- 
struct as many highways, bridges, and 
ferries as they deem necessary, and by 
whatsoever method of procedure they may 
elect. The power of the county to cstab- 
lish a highway by any method of pro- 
cedure it may elect, and to issue of bonds 
for that purpose after a valid election, 
is not taken away because the reqnisite 
number of freeholders may not petition 
therefor, or because it may not be able 
to acquire rights of way, or because per- 
mission has not been obtained from con- 
gress to erect a bridge across a navigable 
stream, where permission has beer ob- 
tained since the election. Reid v. Lin- 
coln County, 46 M 31, 64, 125 P 429. 

See Flynn v. Beaverhead County, 54 
M 309, 170 P 138, construing similar sec- 
tions of revised codes of 1907, relating to 
vacating, opening, laying out, or chang- 
ing highways. 

While the board of county comniis- 
sioners, under section 1683, R. C. M. 1921, 
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is granted power to obtain a right of way 
of main highways by condemnation pro- 
ceedings, and under sections 1635-1651, 
R. C. M. 1921, may upon petition signed 
by ten or a majority of the freeholders 
of a road district, proceed to the final 
establishment of common or public high- 
way, including obtaining right of way 
therefor as provided by sections 1639 and 
1641, R. C. M. 1921, there is no statutory 
provision authorizing it to procure a 
right of way for a state highway by con- 
demnation proceedings after such high- 
way has been approved, laid out and 
established by the state highway com- 
mission. State ex rel. McMaster v. Dis- 
trict Court, 80 M 228, 234, 260 P 134. 


A petition for the establishment of a 
highway will be held sufficient as against 
collateral attack by way of an action to 
quiet title to the land covered by the 
highway, on the ground that the signers 
of the petition were not qualified, if their 
qualifications appear either from the pe- 
tition, from the record of the county com- 
missioners proceedings or from the evi- 
dence adduced on a hearing before the 
board. Warren v. Chouteau County, 82 
M 115, 265 P 676. 


The power conferred upon the state 
highway commission to establish and con- 
struct highways does not include the 
power to vacate them that power being 
lodged in the board of county commis- 
sioners on petition of the freeholders of 
the district. State et al. v. Hoblitt et al., 
87 M 4038, 410, 288 P 181. 


References 


Hicks v. Stillwater County, 84 M 38, 
274-P 296. 


1636. Contents of petition. The petition must set forth and describe 


particularly the highways to be abandoned, discontinued, altered, or con- 
structed, and if the same are to be altered, laid out, or constructed, the 
general route thereof, over what lands, who are owners thereof, whether 
such of them as can be found consent thereto, and if not, the probable cost 
of the right of way, where consent is not had, the necessity for, and ad- 
vantage of the proposed road. 


History: En. Sec. 56, p. 35, L. 1901; 
amd. Sec. 55, Ch. 44, L. 1903; re-en. Sec. 
1391, Rev. C. 1907; amd. Sec. 2, Ch. 4, Ch. 
72, L. 1913; re-en. Sec. 2, Ch. 4, Ch. 141, 
L. 1915; re-en. Sec. 2, Ch. 4, Ch. 172, L. 
1917; re-en. Sec. 1636, R. C. M. 1921. Cal. 
Pol. C. Sec. 2682. 


References 


State ex rel. MeMaster v. District 
Court, 80 M 228, 234, 260 P 134; Hicks 
v. Stillwater County, 84 M 38, 274 P 296. 


1637. Investigation of petitions for change in or discontinuance of 
public highways. When any petition is filed as authorized in the preceding 
section, the board of county commissioners shall, at their next regular or 
special meeting, or at some date within thirty days thereafter, proceed and 
cause an investigation to be made as to the feasibility, desirability, and cost 
of granting the prayer of said petition, causing such investigation tp be had 
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as may be necessary to properly determine the merits or demerits of the 


petition. 

History: En. Sec. 3, Ch. 4 of Ch. 141, References 
L. 1915; amd. Sec. 3, Ch. 4 of Ch. 172, L. State ex rel. McMaster v. District 
1917; amd. Sec. 1, Ch. 4, Ex. L. 1919; Court, 80 M 228, 234, 260 P 134; Hicks v. 
re-en. Sec. 1637, R. C. M. 1921. Stillwater County, 84 M 38, 274 P 296. 


1638. Minute entry of action on petition—notice to interested parties. 
After the commissioners shall have considered the petition, provided that 
not more than one member of the board of county commissioners and the 
county surveyor shall act as viewers in making the investigation, they shall 
make an entry on their minutes of their decision with reference thereto, 
and cause notice of their action on said petition to be sent by registered 
mail to the petitioners and to all land owners as disclosed by the last assess- 
ment rolls of the county, owning land abutting the roadway proposed to be 
established, changed or discontinued. 


History: En. Sec. 4, Ch. 4 of Ch. 172, References 
L. 1917; re-en. Sec. 1638, R. C. M. 1921; State ex rel. MeMaster v. District Court, 
amd. Sec. 1, Ch. 107, L. 1935. Cal. Pol. C. 80 M 228, 260 P 134; Hicks v. Stillwater 
Secs. 2685, 2686. County, 84 M 38, 274 P 296. 


1639. Opening of highway—survey of same—claims for damages. If 
the petition is for the opening of a highway, and the board grants the 
prayer of said petition and orders the same opened, they shall proceed at 
once to have the same opened to the public and declare it to be a public 
highway; and the board may order the county surveyor, or if the county 
surveyor is incompetent, some other competent surveyor designated by the 
board to survey the same and plat it and file his field notes with the 
eounty clerk and recorder, for which the surveyor shall receive seven dol- 
lars per day and actual traveling expenses. 

The board of county commissioners, upon making each and every 
order establishing the location or alteration of any highway, must find 
the amount of damages sustained by each and every person owning or 
claiming lands, or any improvements thereon and affected thereby, such 
amounts to be paid to the proper owner or claimant, if known, upon their 
showing or establishing their right or title to such lands or improvements, 
and furnishing proper deeds and releases. If the awards are all accepted, 
the road must be declared a public highway and opened. 


History: En. Sec. 5, Ch. 4, Ch. 172, L. survey of a road to be made under this 
1917; re-en. Sec. 1639, R. C. M. 1921. Cal. section, and propose to award compensa- 
Pol. C. Sec. 2689. tion for the survey, the board must order 

Operation and Effect the Lies ot ue rahaae by es Signs ae 

; nsa- Veyor, unless he be incompetent; in sue 
MEK ai ae Pe aac en ee ie pnee aot the public is entitled to 
land appropriated for a public highway ave the work done by the officer of 
be paid in money. The benefit which he aig Bepeae es, and the permissive word 
might derive from the opening of the | May used in the section has the mean- 
new road over a particular route might ing of “‘must.’’ Durland v. Prickett et 
furnish consideration for the right alae al., 98 M 399, 407, 39 P 2d 652. 
over his land. Flynn v. Beaverhea In san action by a county surveyor 
SOU, Se Niagra, SL) e 20. against county te sadiaka? for damages 

When County Commissioners Must Or- resulting to him by the employment of 
der Surveying to be Done by County another surveyor to perform services 
Surveyor which were a part of his lawful duties, 

Where .county commissioners order a_ held, that this section, by declaring that 
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upon the filing of a petition for the open- 
of a highway, the board of county com- 
missioners may order the county surveyor, 
or, if he be incompetent, some other sur- 
veyor to survey it, is permissive, not man- 
datory, where the highway is accurately 
described in the petition and accompanied 
by a sufficient plat; the law not requiring 
the doing of a useless thing. Durland v. 


1640. Determination of damages. 


POLITICAL CODE 


Ch. 143 


Prickett et al., 98 M 399, 406, 39 P 2d 652. 


References 

State ex rel. McMaster v. District 
Court, 80 M 228, 260 P 134; Warren v. 
Chouteau County, 82 M 115, 265 P 676; 
Hicks v. Stillwater County, 84 M 38, 274 P 
296. 


The damage must be determined by 


ascertaining the benefits and damages accruing to any person by reason of 
altering, changing, or laying out such roads, and the sum estimated, as 
benefits must be deducted from the sum estimated as damages, and the 
remainder, if any, shall be the amount of damages awarded. 


History: En. Sec. 2760; Pol. C. 1895; re-en. Sec. 1640, R. C. M. 1921. Cal. Pol. 
re-en. Sec. 65, p. 38, L. 1901; re-en. Sec. OC. Sec. 2688. 
63, Ch. 44, L. 1903; re-en. Sec. 1399, Rev. References 
C. 1907; re-en. Sec. 8, Ch. 4, Ch. 72, L. State ex rel. McMaster v. District 


1913; re-en. Sec. 8, Ch. 4, Ch. 141, L. 1915; 
re-en. Sec. 6, Ch. 4, Ch. 172, L. 1917; 


Court, 80 M 228, 260 P 134; Hicks v. 
Stillwater County, 84 M 38, 274 P 296. 


1641. Award of damages deemed rejected, when—proceeding to secure 
right of way—validity. If any award of damages is not accepted within 
twenty days from the day of the award, it shall be deemed rejected by 
the land owners. The board must, by order, direct proceedings to procure 
the right of way to be instituted by the county attorney of the county as 
provided by sections 9933 to 9958 of the code of civil procedure, against 
all non-accepting land owners. When the board of county commissioners 
direct the institution of such proceedings the failure of the board of 
county commissioners to give any notices, or to do any act or thing neces- 
sary to be done, as provided in the preceding sections of this chapter, 
shall in no manner affect or invalidate said proceedings to procure the 
right of way, nor shall such failure to give any notice as hereinbefore pro- 
vided be considered by the court as a defense in any proceedings insti- 
tuted for the purpose of procuring said right of way and such proceedings 
when instituted, shall be had and taken as separate and apart from any 
act of the board of county commissioners hereinbefore mentioned, provided 
that the fact that rights of way sought to be secured shall have been 
declared by resolution of the board of county commissioners as necessary 
and desirable for the construction of a public highway shall be made to 
appear. 


History: Ap. p. Sec. 2761, Pol. C. 1895; 
amd. Sec. 66, p. 38, L. 1901; amd. Sec. 64, 
Ch. 44, L. 1903; re-en. Sec. 1400, Rev. C. 
. 1907; amd. Sec. 9, Ch. 4, Ch. 72, L. 1913; 
re-en. Sec. 9, Ch. 4, Ch. 141, L. 1915; amd. 
Sec. 7, Ch. 4, Ch. 172, L. 1917; amd. Sec. 


2, Ch. 4, Ex. L. 1919; re-en. Sec. 1641, R. 
C. M. 1921. Cal. Pol. C. Secs. 2689-2690. 


References 

State ex rel. McMaster v. District 
Court, 80 M 228, 260 P 134; Hicks v. 
Stillwater County, 84 M 38, 274 P 296. . 


1642. Fund out of which expenses are to be defrayed. All awards 
by agreement, ascertained by the board of county commissioners or by 
the proper court, and all expenses, including their own expenses and per 
diem as is authorized by section 4464 of this code, must be paid out of 
the general road fund on the order of the board of county commissioners. 


History: Ap. p. Sec. 2762, Pol. C. 1895; 
re-en. Sec. 67, p. 38, L. 1901; amd. Sec. 65, 
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Ch. 44, L. 1903; re-en. Sec. 1401, Rev. C. 
1907; re-en. Sec. 10, Ch. 4, Ch. 72, L. 1913; 
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re-en. Sec. 10, Ch. 4, Ch. 141, L. 1915; amd. References 

Sec. 8, Ch. 4, Ch. 172, L. 1917; re-en. Sec. State ex rel. McMaster v. District 

1642, R. C. M. 1921. Cal. Pol. C. Sec. 2691. Court, 80 M 228, 260 P 134; Hicks v.. 
Stillwater County, 84 M 38, 274 P 296. 


1643. Record of opening or altering of highway. If a highway is. 
opened or altered, the findings of the commissioners and the plat field- 
notes, and report of the surveyor must be recorded in the office of the 
county clerk in books kept for that purpose. 


History: En. Sec. 2763, Pol. C. 1895; en. Sec. 9, Ch. 4, Ch. 171, L. 1917; re-en.. 
re-en. Sec. 68, p. 38, L. 1901; re-en. Sec. 66, Sec. 1643, R. C. M. 1921. 
Ch. 44, L. 1903; re-en. Sec. 1402, Rev. C. References 
1907; re-en. Sec. 11, Ch. 4, Ch. 72, L. 1913; State ex rel. McMaster v. District 
re-en. Sec. 11, Ch. 4, Ch. 141, L. 1915; re- Court, 80 M 228, 260 P 134; Hicks v.. 
Stillwater County, 84 M 38, 274 P 296. 


1644. Opening highway through or along growing crops. No highway 
must be ordered opened through fields of growing crops, or along the line 
where crops would thereby be exposed to stock, until the owner thereof 
has sufficient time to harvest and care for such crops. 

History: En. Sec. 2765, Pol. C. 1895; re-en. Sec. 10, Ch. 4, Ch. 171, L. 1917; 
re-en. Sec. 70, p. 38, L. 1901; re-en. Sec. 68, re-en. Sec. 1644, R. C. M. 1921. 
Ch. 44, L. 1903; re-en. Sec. 1404, Rev. C. References 


re-en. Sec. 13, Ch. 4, Ch. 141, L. 1915; Court, 80 M 228, 260 P 134; Hicks v. 
S§tillwater County, 84 M 38, 274 P 296. 


1645. Notice to district supervisor of opening of highway—award of 
contract—bond of contrator. When a highway is to be opened, constructed, 
altered, or widened, the county clerk must notify the supervisor of the 
proper district and furnish him with a certified copy of the order of the 
county commissioners; provided, that when the estimated cost of opening, 
constructing, altering, or widening exceeds two hundred dollars, the work 
may, in the discretion of the county commissioners, be let by contract; 
and if such estimated cost exceeds the sum of five hundred dollars, such 
work may be let by contract unless the board shall find that such work 
may be otherwise done at less: cost; but before any contract shall be 
let, as provided herein, the board of county commissioners shall advertise 
for bids therefor, at least once a week for two successive weeks, 
in a newspaper of general circulation in the county, and the contract shall 
then be awarded to the lowest responsible bidder, who shall, before enter-. 
ing upon the performance of the work, execute and deliver to the board 
of county commissioners an undertaking with two or more sureties, to be 
approved by the board of county commissioners, in a sum not less than 
equal the amount for which the contract is awarded, and conditioned for 
the prompt, faithful, and efficient performance of such work; provided,. 
however, the board of county commissioners may reserve the right to. 
reject any and all bids. 

History: Ap. p. Sec. 2766, Pol. C. 1895; References 
amd. Sec. 69, Ch. 44, L. 1903; re-en. Sec. State ex rel. McMaster v. District 
1405, Rev. C. 1907; amd. Sec. 14, Ch. 4, Court, 80 M 228, 260 P 134; Hicks v. 
Ch. 72, L. 1913; amd. Sec. 14, Ch. 4, Ch. Stillwater County, 84 M 38, 274 P 296; 


141, L. 1915; amd. Sec. 11, Ch. 4, Ch. 172, French v. County of Lewis and Clark, 87 
L. 1917; re-en. Sec. 1645, R. C. M. 1921. M 448, 455, 288 P 455. 
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1646. Recording deeds and judgments for right of way. In all cases 
where consent to use the right of way for a highway is voluntarily given, 
purchased, or condemned and paid for, either an instrument. in writing, 
conveying the right of way and incident thereto, signed and acknowledged 
by the party making it, or a certified copy of the judgment of the court 
condemning the same, must be made and filed and recorded in the office 
of the county clerk, in which the land so conveyed or condemned must be 
particularly described. 
En. Sec. 2767, Pol. C. 1895; 


History: re-en. Sec. 1646, R. C. M. 1921. Cal. Pol. Cc. 


re-en. Sec. 72, p. 39, L. 1901; re-en. Sec. 
70, Ch. 44, L. 1903; re-en. Sec. 1406, Rev. 
C. 1907; re-en. Sec. 15, Ch. 4, Ch. 72, L. 
1913; re-en. Sec. 15, Ch. 4, Ch. 141, L. 


1915; re-en. Sec. 12, Ch. 4, Ch. 172, L. 1917; 


Sec. 2693. 


References 


State ex rel. McMaster v. District 
Court, 80 M 228, 260 P 134; Hicks v. 


Stillwater County, 84 M 38, 274 P 296. 


1647. Crossing of railroad, canals, and ditches. Whenever highways 
are laid out across railroads, canals, or ditches, on public lands, the owners 
or corporations using the same must, at their own expense, so prepare 
their roads, canals, or ditches, that the public highway may cross the same 
without damage or delay; and when the right of way for a public highway 
is obtained through the judgment of any court over any railroad, canal, 
or ditch, no damage must be awarded for the simple right to cross the same. 


History: En. Sec. 2768, Pol. C. 1895; 
re-en. Sec. 73, p. 39, L. 1901; re-en. Sec. 71, 


References 
Knott v. Pepper, 74 M 236, 244, 239 P 


Ch. 44, L. 1903; re-en. Sec. 1407, Rev. C. 
1907; re-en. Sec. 16, Ch. 4, Ch. 72, L. 1913; 
re-en. Sec. 16, Ch. 4, Ch. 141, L. 1915; 


1037; State ex rel. McMaster v. District 
Court, 80 M 228, 260 P 134; Hicks v. 
Stillwater County, 84 M 38, 274 P 296. 


re-en. Sec. 13, Ch. 4,-Ch. 172, L. 1917; 
re-en. Sec. 1647, R. C. M. 1921. Cal. Pol. 
C. Sec. 2694. 

1648. Removal of fences—notice. When the alteration of an old or 
the opening up of a new road makes it necessary to remove the fences on 
land given, purchased, or condemned by order of the court for road or 
highway purposes, notice to remove the fence must be given by the road 
supervisor, or other person designated by the board of county commis- 
sioners, to the owner, the occupant, or agent, by registered mail, postage 
prepaid, to his or her address; and if the same is not done within ten days 
thereafter, or commenced and prosecuted with due diligence, the road 
supervisor or other person designated by the board of county commis- 
sloners must cause it to be removed at the expense of the owner and re- 
cover of him the cost of such removal, and the fence material may be sold 
to satisfy the Judgment. 


History: Hn. Sec. 2769, Pol. C. 1895; 
re-en. Sec. 74, p. 39, L. 1901; re-en. Sec. 72, 
Ch. 44, L. 1903; re-en. Sec. 1408, Rev. C. 
1907; re-en. Sec. 17, Ch. 4, Ch. 72, L. 1913; 
amd. Sec. 17, Ch. 4, Ch. 141, L. 1915; re-en. 
Sec. 14, Ch. 4, Ch. 172, L. 1917; re-en. Sec. 


1648, R. C. M. 1921. Cal. Pol. C. Sec. 2695. 


References 

State ex rel. McMaster v. District 
Court, 80 M 228, 260 P 134; Hicks v. 
Stillwater County, 84 M 38, 274 P 296. 

1649. Highways to follow subdivision or section lines. Highways must 

be laid out and opened when practicable upon subdivision or section lines; 
provided, however, that this section shall not be construed to prevent 
roads being laid out on diagonal lines when public purposes shall be best 
subserved thereby. 
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History: En. Sec. 2770, Pol. C. 1895; References 


hie rs ite id eaaneane Tang f ae State ex rel. McMaster v. District. 
G. 1907; re-en. Sec. 18, Ch. 4, Ch. 72, 1... COUth 30 M. 228, 260, P 134; Hicks v~ 
$018: seca, Sec. 1h, Oh, aGhnldipLiWWiby, Pte aE ete ee Oe 
re-en. Sec. 15, Ch. 4, Ch. 172, L. 1917; re-en. 

Sec. 1649, R. C. M. 1921. 


1650. Change of highway upon petition of freeholders. Upon petition 
signed by a majority of the freeholders or owners residing upon any com- 
mon highway, or portion thereof, petitioning that such highway or a por- 
tion thereof be so changed as to run on subdivision or section lines, the 
board of county commissioners must proceed to investigate the same, to 
all intents and purposes as though it were a petition to establish, change, 
or discontinue any common highway, as such proceedings are provided 
for in this chapter, and after such investigation or hearing, may make 
such change; provided, it can be done without. material damage, injury, 
or serious inconvenience to the public customarily using such highway or 
portion thereof; provided, further, that those petitioning for such change 
shall bear all or such portion of the cost and expense thereof as the county 
commissioners may order. 


History: Ap. p. Sec. 2771, Pol. C. 1895; References 


re-en. Sec. 76, p. 40, L. 1901; re-en. Sec. 74, Mis 
oe State ex rel. McMaster v. District 

ee on Mectigs Ch. sodiaroe eis Court, 80 M 228, 260 P 134; Hicks v. 

amd. Sec. 19, Ch. 4, Ch. 141, L. 1915; re-en, *t/lwater County, 84 M 38, 274 P 296. 


Sec. 16, Ch. 4, Ch. 172, L. 1917; re-en. Sec. 
1650, R. C. M. 1921. 


1651. Defects in proceedings not to invalidate. None of the proceed- 
ings authorized by this chapter shall be invalid by reason of any defect, 
informality, or irregularity therein which does not materially affect the 
interests of the county, or prejudice the substantial rights of property 
owners immediately concerned. 


History: En. Sec. 20, Ch. 4 of Ch. 72, References 
L. 1913; re-en. Sec. 20, Ch. 4 of Ch. 141, State ex rel. McMaster v. District. 
I, 1915; re-en. Sec, 17, Ch..4 of) Ch. 172, Court,. 80M 228, 260 P, 134; Hicks v. 
L. 1917; re-en. Sec. 1651, R. C. M. 1921.. Stillwater County, 84 M 38, 274 P 296. 


CHAPTER 144 
SPECIAL ROAD DISTRICTS 


Section 1652. Special road districts—purpose and powers. 
1653. Appointment of county superintendent of roads and bridges—com- 
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1654. Election of board of directors—officers—bond of treasurer. 
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1668. Duty of county commissioners with respect to highway marking boun- 
dary between districts. 

1669. Compensation of board of directors. 

1670. Meetings of board of directors. 

1671. Provisional fund for road and bridge purposes. 

1672. Power of county commissioners regarding new roads—exclusive juris- 
diction of road districts. 

1673. Purpose and construction of act. 

1674, Abolition of special road district—procedure. 

1674.1. Same. 

1675. Moneys of road districts not to be expended in incorporated cities or 
towns. 


1652. Special road districts—purpose and powers. Every special road 
CIStIGt Ny 4 ee, eee , hereinafter organized and formed as herein provided, 
is hereby declared to be a corporate body, by the name and style of special 
Toad -distnict OL, the county), OlLimceeis pe eee , and state of Montana, 
and in that name may hold property, sue and be sued and make contracts. 
But nothing in this act shall be deemed or construed to extend to any spe- 
cial road district the right, power, or authority to issue bonds for any 
purpose whatsoever. The purpose of such road districts is to provide for 
the proper care, supervision, and maintenance of existing public highways 
within such road districts, it being the intention of this act that county 
commissioners and county surveyors, or special deputy county surveyors, 
as herein provided, shall continue to have and exercise the authority now 
provided by law for them, in laying out, establishing, and constructing new 
roads and bridges, and repairing such existing roads and bridges in the 
county as the county commissioners may at any time by resolution deter- 
mine; provided, however, that the county commisisoners of the county shall 
appoint a special deputy county surveyor to do the work of the county 
surveyor in all cases where the work can be done more economically and 
efficiently by said deputy. A copy of any such resolution by said commis- 
sioners, when passed, shall be by them sent to the secretaries of the dis- 
tricts through which such new road or road repairs may extend. Bridges 
over twelve feet in length shall be known as ‘‘county bridges,’’ and may 
be constructed by the county. Bridges twelve feet and under shall be 
known as ‘‘district bridges,’’ and be constructed by the special road 
district wherein the same is located; provided, that nothing ‘in this 
act shall be construed to exempt any ditch company or owner from 
the duty of construction or maintenance of any bridges as now provided 
by law. Except as herein limited, all supervision, repair, and mainte- 
nance of roads and highways shall be done by and be a charge upon 
the special road district; provided, that when the county surveyor or 
special county surveyor, as provided in this section, may estimate any 
repair or construction work on any bridge or road to exceed one 
thousand ($1000.00) dollars per mile in cost in any one year, such repair or 
construction shall be a charge upon the county. 


‘History: En. Sec. 1, Ch. 145, L. 1917; References 
re-en. Sec. 1652, R. C. M. 1921; amd. Sec. Special Road Dist. No. 8 v. Millis, 81 


1, Ch. 141, L. 1923. M 86, 261 P 885. 


1653. Appointment of county superintendent of roads and bridges— 
compensation. Upon the organization of a county into road districts under 
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the provisions of this act, the county commissioners may designate the 
county surveyor, or special deputy county surveyor, as provided in-this act, 
as the county superintendent of roads and bridges, who shall have general 
supervision over road supervisors and over the construction and mainte- 
nance of county bridges, and over such roads as the county commissioners 
may direct, and upon the request therefrom, he shall act as general road 
advisor to the district directors and road supervisors hereinafter men- 
tioned. The county surveyor, or special deputy county surveyor, as herein 
provided, shall receive such compensation as now fixed by law, and when 
any work is performed in a special road district he shall be paid out of the 
special road district fund. 
History: En. Sec. 2, Ch. 145, L. 1917; re-en. Sec. 1653, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1654. Election of board of directors—officers—bond of treasurer. 
There shall be elected in each road district created under the provisions of — 
this act, at the next general election, a board of directors, consisting of 
three members, to hold office a term of two years or until their successors 
are elected and qualified. Said directors shall be freeholders and tax- 
payers within their districts, and shall be actual residents therein. The 
said board of directors shall, from their own number, elect a president, 
secretary, and treasurer of said road district, and said board of directors 
shall have power to fill any vacancy occurring in said board, by appoint- 
ment, such appointments to continue only until the next election of direct- 
ors, when such vacancy shall be filled by election. Before entering upon 
his duties the treasurer shall give a bond to his district in the sum of five 
hundred dollars, with good and sufficient sureties to be approved by the 
president and secretary of said district, and conditioned for the faithful 
performance of his duties as such treasurer, and to secure all moneys that 
may come into his hands as such treasurer ; HPs approval, such bond to be 
filed with the county clerk. 

History: En. Sec. 3, Ch. 145, L. 1917; re-en. Sec. 1654, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1655. Petition for creation of special road district—notice of hearing 
thereon. If a county is not divided into special road districts as provided 
for in sections 1654-1655 of this code the registered voters of any voting 
precinct or precincts of any county in the state, desiring to establish a 
special road district under this act, may do so by first filing with the board 
of county commissioners a petition duly and regularly signed by fifty-one 
per cent. of the registered electors of the proposed district, praying for 
the organization of a special road district, conforming to the boundary 
lines of one or more voting precincts of said county. It shall be the duty 
of the board of county commissioners to receive said petition, and set the 
same for hearing at a date not less than ten nor more than twenty days 
from date of presentation thereof. Said commissioners shall give notice of 
hearing by publishing said notice in at least one ce of general cir- 
culation published in said county. 
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History: En. Sec. 4, Ch. 145, L. 1917; re-en. Sec. 1655, R. C. M. 1921. 

References 

Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 

1656. Action of county commissioners upon petition. The hearing 
provided in the preceding section shall be limited in its scope to the con- 
sideration of the regularity and sufficiency of the petition as herein pro- 
vided. Upon the determination of the said board of county commissioners 
that the petition is sufficient, it shall be the duty of said commissioners 
to immediately establish the proposed special road district as provided for 
in the petition, by making an order and entering same on the minutes of 
the commissioners proceedings, defining the boundary lines of said estab- 
lished special road district, and appoint a board of three directors to serve 
until the next general election. 

History: En. Sec. 5, Ch. 145, L. 1917; re-en. Sec. 1656, R. C. M. 1921. 

References 

Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 

1657. Power and authority of board of directors. Within the limits of 
the special road districts the said board of directors shall have all the 
powers heretofore granted by law to road supervisors, and shall have full 
authority over and are hereby charged with the duty of the general repair 
and maintenance of all roads and public highways, and all bridges of 
twelve feet in length and under, within their districts, and they shall keep 
same in a State of proper repair and safety for public travel thereover. 
The said board of directors shall have authority to appoint a road super- 
visor, who may be discharged by said board of directors with or without 
cause, to oversee and superintend the actual construction and repair work 
authorized by the board of directors of said district, and said board shall 
have authority to borrow from, and the county commisisoners shall, when > 
practicable, loan to said districts any road graders or other necessary road 
machinery belonging to said county for not to exceed sixty days at one 
time. Said machinery when so borrowed shall be by said district returned 
to some convenient place to be designated by the county commissioners. 
All special road districts borrowing tools or equipment from the county 
shall return the same in as good condition as when received, ordinary wear 
excepted, and any repairs necessary to place same in condition shall be 
paid for by the district borrowing same. 


History: En. Sec. 6, Ch. 145, L. 1917; re-en. Sec. 1657, R. C. M. 1921. 
References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1658. Additional powers of board. Said board of directors shall have 
the further power and authority to enter into contracts for purchase of 
materials and supplies, necessary for the construction, maintenance, opera- 
tion, and repair of roads, highways, and bridges as heretofore limited, 
within the limits of its district. They may employ and discharge such 
laborers, overseers, foremen, employees, or other persons, as they may 
deem necessary in carrying out the proper performance of their duties 
under this act. 


History: En. Sec. 7, Ch. 145, L. 1917; re-en. Sec. 1658, R. C. M. 1921. 
References . 
Special Road Jist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 
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1659. Tax levies for road purposes. The board of county commis- 
sioners of any county where special road districts under the provisions 
of this act are organized, may levy a tax for general road purposes of not 
to exceed two mills on each dollar of assessed valuation in said special 
road district, and in addition to such two-mill levy shall levy a tax of not 
to exceed five mills on each dollar of assessed valuation, if such levy shall 
be requested by the directors of the special district in writing, on or 
before the tenth day of August in each year. The said tax shall be levied 
and collected, as provided by law, each year. Nothing in this section shall 
apply to any incorporated city or town which by ordinance provides for 
the levy and collection of a like general or special tax within such cities 
or towns, for road, street, and alley purposes. 


History: En. Sec. 8, Ch. 145, L. 1917; re-en. Sec. 1659, R. C. M. 1921. 
References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1660. County assessor to report assessed valuation of district to board. 
It shall be the duty of the county assessor in each county where special 
road districts have been created, to make report to the board of directors 
of special road districts, on or before the first day of August in each year, 
giving the assessed valuation of the several special road districts for that 
year. 

History: En. Sec. 9, Ch. 145, L. 1917; re-en. Sec. 1660, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1661. Duty of county treasurer with respect to road funds. The 
county treasurer shall keep each of said funds so collected in a separate 
fund for each district, each entitled, ‘‘Road fund of special road district 
PTO Ske A ORL OT TNE COMMILY fee ee AN Pies , and state of Montana,”’ 
and whenever sums are so collected and placed in each of said respective 
funds they shall be used in the creation, maintenance, operation, and 
repair of the public highways and bridges, within the limits of such dis- 
trict, and not otherwise or in any other road district. It shall be the duty 
of the county treasurer to report in writing, on or before the first day of 
each month, to the board of directors of the special road district, the 
amount of money to the credit of said fund, together with a list of all 
warrants paid during the preceding month. 

History: En. Sec. 10, Ch. 145, L. 1917; re-en. Sec. 1661, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1662. Issuance of warrants in payment of bills. The county treasurer 
shall pay out money from said fund upon the written warrant of the 
president of the board of directors of said road district, countersigned and 
attested by the secretary thereof, which said warrants shall be drawn after 
verified bills have been regularly allowed at regular monthly meetings as 
hereinafter provided for. All bills allowed against the said district shall 
be kept on file by the treasurer of the district, and each bill shall be num- 
bered in consecutive order, and a duplicate of such number shall appear 
upon the face of the warrant issued in payment thereof. At the regular 
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June and December meetings of the board of county commissioners, the 
treasurer of said district shall forward the bills allowed during the pre- 
vious six months to the county treasurer, who shall check them with the 
paid warrants of said district, and report to the board of commissioners at 
such meetings result of said checkings; thereafter such bills shall be 
retained in the office of the county treasurer. 

History: En. Sec. 11, Ch. 145, L. 1917; re-en. Sec. 1662, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1663. Special road tax. Every able-bodied man between the ages of 
twenty-one and fifty years shall annually pay to the treasurer of the board 
of directors of his road district wherein he resides, and it shall be the 
duty of the said treasurer to collect, a special road tax of two dollars, or 
in lieu of such sum every man shall labor one day of eight hours, or four 
hours’ work with a team, upon the public highways of his road district, 
under the direction of the road supervisor of his road district, whenever 
given not less than forty-eight hours’ notice by the secretary of the board 
of directors. The district treasurer shall pay all moneys received by him in 
payment of said special road tax monthly to the county treasurer, to be 
placed by him in the special road tax fund. Said district treasurer shall 
be paid a commission of ten per cent. on all moneys so collected by him 
under the provisions of this section, to bé paid in the same manner as 
other charges against said special road district. It 1s hereby made the 
duty of the district treasurer to proceed to collect said special road tax 
as herein provided, as soon as possible, beginning the first day of March 
in every year. The district treasurer shall, on or before the fifteenth day 
of August in each year, make report in writing to the county treasurer 
of the names of all persons who have paid their special road tax in eash, 
and a list of those who have performed labor in lieu thereof. The county 
treasurer shall credit all persons whose names appear on the assessment- 
roll of the county and are charged with the special road tax of two dollars, 
who may own real property, with the amount so reported paid by the 
district treasurer. Nothing in this section shall apply to incorporated 
cities and towns which by ordinance provide for the levy and collection of 
a like special road tax within such cities and towns, for road, street, and 
alley purposes. 


History: En. Sec. 12, Ch. 145, L. 1917; re-en. Sec. 1663, R. C. M. 1921. 
References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1664, Election of directors—notices. The regular election for the 
electing of members of the board of directors shall be held in such dis- 
trict at the same time as regular general elections. The secretary of such 
board shall cause written or printed notice to be posted at six different 
and public places in said special road district, specifying the date and 
place of such election and the time during which the ballot-box or boxes 
shall be opened, not less than four hours, however, at each election. Said 
notices shall be posted in at least three conspicuous and public places as 
aforesaid in such district and whenever a newspaper published within ten 
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miles of such road district, it shall be the duty of the president and secre- 
tary of said board to cause a notice to be published therein at least once, 
ten days previous to said election, giving notice of such election, and if 
the said officers of said district fail to give such notice required by this 
act, then any two legal voters in and being freeholders there, may give 
such notice over their names and signatures, whereupon said election may 
be held at the date fixed by this act for said election. 


History: En. Sec. 13, Ch. 145, L. 1917; References 
amd. Sec. 1, Ch. 138, L. 1921; re-en. Sec. Special Road Dist. No. 8 v. Millis, 81 
1664, R. C. M. 1921. Se S86, 87, 261 P 885. 


1665. Qualifications of voters—challenges—oath of challenged elector. 
Every elector, a taxpayer, who is legally qualified to vote at any general 
election, who is a bona fide resident and taxpayer, as aforesaid, of the 
road district for thirty days preceding the day of election, shall be entitled 
to vote. Any person offering to vote may be challenged by any legal and 
qualified elector of the district, or by any judge of election, and any judge 
of such election shall, to determine the qualifications of a voter, administer 
to the person challenged, an oath as follows: 

“You do swear (or affirm) that you are a citizen of the United States; 
that you have resided in this state for the period of one year, or over, 
preceding this election; that you are over the age of twenty-one years; 
that you have resided in this county thirty days, and that you are a tax- 
payer and resided in this road district thirty days next preceding this 
election; that you have not voted at this election, so help you God (or 
under the pains and penalties of perjury).’’ 

History: En. Sec. 14, Ch. 145, L. 1917; re-en. Sec. 1665, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1666. Penalty ‘for illegal voting—judges of election. If any person 
challenged shall refuse to take said oath, his vote shall be rejected; and 
if any person shall be guilty of voting illegally, he shall be punished as 
provided in the general election laws of this state. The three members of 
the board of directors of the road district shall act as judges of election, 
but should any of them be absent for any cause, at the time of opening of 
the polls, the electors present thereat shall appoint a legal voter to fill 
such vacancy. 

If more than one polling-place be provided in said road district, the 
directors shall appoint three judges of election who shall perform the 
duties required by law. 

History: En. Sec. 15, Ch. 145, L. 1917; re-en. Sec. 1666, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1667. Canvass of returns and declaration of result—proceedings upon 
a tie vote. Immediately after the closing of the polls, the said judges shall 
proceed to count the ballots, and the person or persons qualified to be 
elected under this act, who shall receive the largest number of votes, shall 
be declared elected, and the report of said election, signed by said judges, 
shall forthwith be transmitted to the county clerk and recorder of the 
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eounty where such election is held, to be presented to the board of county 
commissioners for action and hearing as to the regularity of the election 
so held, and to be confirmed by said county commissioners. If upon 
counting the votes there shall be a tie vote, the two persons having 
received such tie vote shall meet within twenty-four hours before the 
board of directors of such road district, and one of such persons shall be 
elected by lot. All ballots shall be carefully preserved, and after said 
count shall be placed in the ballot-boxes, and said ballots shall be pre- 
served by the secretary of road district for ninety days, at the end of 
which time, if there is no contest, all such ballots shall be destroyed. 
History: En. Sec. 16, Ch. 145, L. 1917; re-en. Sec. 1667, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1668. Duty of county commissioners with respect to highway marking 
boundary between districts. In such road districts where a public road or 
highway shall be the boundary line between contiguous road districts, the 
board of county commissioners shall, at the time of fixing the boundaries 
thereof, divide such boundary road, and shall provide what part of said 
road shall fall within the jurisdiction of each of said districts, and such 
decision may be appealed from to the district court, whose decision shall 
be final therein. 

History: En. Sec. 17, Ch. 145, L. 1917; re-en. Sec. 1668, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1669. Compensation of board of directors. The members of the board 
of directors of such road districts shall be entitled to no fee or compensa- 
tion for acting as such directors, except a fee of two dollars for each 
meeting of the board actually attended. They shall also be entitled to 
receive the same compensation as judges of election as provided by law. 

Whenever the board of commissioners require a road to be viewed in 
any manner required by law, they may appoint as road reviewers the 
directors of the road district in which the road may be situated. Such 
directors when acting as road viewers shall receive as compensation the 
sum of three dollars per day, to be paid out of the general road funds 
of the county. 


History: En. Sec. 18, Ch. 145, L. 1917; re-en. Sec. 1669, R. C. M. 1921. 
References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1670. Meetings of board of directors. Regular meeting of the boards 
of directors shall be held on the first Monday of each month for the con- 
sideration and transaction of necessary business. Special meetings of the 
boards of directors may be called at any time by the president thereof. 


History: En. Sec. 19, Ch. 145, L. 1917; re-en. Sec. 1670, R. C. M. 1921. 
References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 


1671. Provisional fund for road and bridge purposes. In order to pro- 
vide the several road districts organized under the provisions of this act 
with funds for the purpose of maintaining the roads and bridges therein, 
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and until such time as they may be able to levy and collect tax for such 
purpose, the county commissioners shall set aside and place to the credit 
of each district fifty per cent. of the amount of taxes collected in such 
districts for road and bridge purposes. 

History: En. Sec. 20, Ch. 145, L. 1917; re-en. Sec. 1671, R. C. M. 1921. 

References 

Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 

1672. Power of county commissioners regarding new roads—exclusive 
jurisdiction of road district. The county commissioners shall have the sole 
and exclusive power to open and establish new roads in manner as now 
provided by law. Said roads when so opened, established, and constructed 
shall be maintained at the expense of said road district, and shall there- 
after be within the exclusive jurisdiction of said road district and the 
board of directors thereof, as herein provided. 

History: En. Sec. 21, Ch. 145, L. 1917; re-en. Sec. 1672, R. C. M. 1921. 

References 

Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 

1673. Purpose and construction of act. -The provisions of this act are 
intended to enable special road districts to be created when desired, but 
shall not be construed to repeal in any manner, any laws, except so far 
as they affect the special road district when created. All provisions of 
the road laws of Montana are to apply to special road districts, except 
as in this act otherwise provided. 

History: En. Sec. 22, Ch. 145, L. 1917; re-en. Sec. 1673, R. C. M. 1921. 

References 

Special Road- Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 

1674. Abolition of special road district—procedure. Whenever any 
county has been divided into special road districts, as herein provided, 
when twenty per cent (20%) of the registered electors of the county shall, 
at least thirty days (80) before any regular school election, petition the 
board of county commissioners for the abolishment of the special road 
district, and expressing a desire to be governed by the provisions of the 
eeneral road district law, the board of commissioners shall require the ques- 
tion to be submitted at the next special road district election, and if a 
majority of the qualified electors voting at such election vote in favor 
of the abolishment of special road districts, the board of commissioners 
shall by resolution declare such special road district to be general road 
districts, and all directors or other officers shall cease to exercise public 
duties, or to have any control of roads or highways, except as directed by 
the board of county commissioners. | 


History: En. Sec. 23, Ch. 145, L. 1917; References 
re-en. Sec. 1674, R. C. M. 1921; amd. Sec. Special Road Dist. No. 8 v. Millis, 81 
1, Che 11,°L. 1929: M 86, 87, 261 P 885. 


1674.1. Same. Whenever any special road district shall have been 
organized pursuant to the provisions of sections 1652 through 1675, such 
district may be abolished in the following manner. 

When fifty-one per cent (51%) of the resident registered electors 
of said district shall at any time petition the board of commissioners for 
the abolishment of said special road district and that the territory embraced 
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therein be administered under the general road law, the board of commis- 
sioners shall set a day for hearing said petition not less than twenty days 
(20) from the filing thereof exclusive of the day of filing, and shall cause 
notice of said hearing to be published in a newspaper of general circula- 
tion in the county in which the district is located once a week for at least 
two issues of such paper, prior to the date of hearing. 

Upon such hearing being had, if in the discretion of the board of commis- 
sioners, it is for the best interest of the said district that the same be 
abolished, the said board of commissioners shall by resolution declare said 
special road district to be abolished and territory therein contained there- 
after to be administered under the general road laws and the board of 
directors or other officers shall cease to exercise public duties or have any 
control over public roads or highways except as directed by the board of 
commissioners. 

Upon the making and entry of record of such resolution of dissolution, 
all property of said special road district shall be delivered to and become 
the property of the county, and all funds to the credit of said special road 
district shall be transferred to the general road fund and become the prop- 
erty of the county. 

History: En. Sec. 2, Ch. 11, L. 1929. 


1675. Moneys of road districts not to be expended in incorporated 
cities or towns. No moneys collected under the provisions of this act shall 
be expended upon the streets, avenues, or alleys of any incorporated city 
or town situate within such special tent district. 

History: En. Sec. 24, Ch. 145, L. 1917; re-en. Sec. 1675, R. C. M. 1921. 


References 
Special Road Dist. No. 8 v. Millis, 81 M 86, 87, 261 P 885. 
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1696. Issuance of special bonds to contractor or sale of same. 
1697. Payment of interest on bonds—retirement of bonds. 

1698. Collection of assessments by suit of owner of bonds. 

1699. Auditing and payment of claims and accounts. 

1700. Disposition of residue of funds. 

1701. Completed road to be deemed a main highway. 

1702. Construction of chapter. 

1676. Duty of county commissioners to construct main highways and 
levy assessments. The board of county commissioners of any county in 
this state shall have power as hereinafter provided and it shall be its 
duty to cause to be constructed, laid out, and improved main highways 
within their respective counties and to levy and cause to be collected an 
assessment upon all lots, tracts and parcels of land specifically benefited 
by such improvements, laying out, or construction for paying the cost and 
expense thereof which assessment shall become a first lien upon the prop- 
erty liable for, prior and superior to all other liens and encumberances, 
and to provide for the payment of such assessment either on the imme- 
diate payment plan or by instalments, and to issue local improvement dis- 


trict bonds and coupons for each instalment. 
History: En. Sec. 1, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1676, R. C. M. 1921. 
References 


State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 

1677. Resolution of public interest. Upon presentation of a petition as 
provided in this act, the board of county commissioners shall pass a reso- 
lution that the public interest demands the improvement, laying out, or 
construction of such road, or part thereof, and described in such resolu- 
tion, but such description shall not include any portion of a highway 


within the boundaries of any city or incorporated town. | 
History: En. Sec. 2, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1677, R. C. M. 1921. 
References 


_ State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 

1678. Petition for construction or improvement of highway. The own- 
ers of two-thirds of the lineal feet of land fronting on such road or pro- 
posed road, or part thereof, sought to be laid out, constructed, or improved, 
may present to the board of county commissioners, a petition setting forth 
that the petitioners are such owners and that they desire such road to 
be opened, laid out, or constructed under the provisions of this act; the 
kind and nature of the improvement desired and the mode of payment of 
the assessments to be levied for defraying the cost thereof. If any such 
property stands in the name of a deceased person or any person for whom 
a guardian has been appointed, the signature of the executor, administrator 
or guardian, as the case may be, shall be deemed equivalent to the signa- 


ture of the owner of the property. 
History: En. Sec. 3, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1678, R. C. M. 1921. 
References 


State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 

1679. Proceedings upon receipt of petition. On receipt of such peti- 
tion the board shall make an order appointing a place in the vicinity of 
said road and fix the time when said petitioners and all owners of the land 
fronting upon said road or lands owned within two miles on either side 
of said road and upon whose lands special assessments will be levied to 
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pay for such construction or improvements may meet with the county 
surveyor or his duly appointed deputy and the county clerk shall imme- 
diately notify the said county surveyor of such meeting and shall cause 
a notice thereof to be given by publication in a newspaper printed and 
published in the vicinity of said road and nearest thereto, in said county, 
for three consecutive weeks next prior to the time of such meeting, which 
notice shall state the time and place of said meeting and in general terms 
the kind of construction and improvements petitioned for, the place of 
beginning, intermediate points and place of determination of said road 
or the portion thereof sought to be constructed and improved. At the said 
meeting the county surveyor or his deputy or in the absence of both some 
one of the said land owners present, shall preside, and said petitioners and 
said owners, aS well as other owners of such land, shall proceed to elect 
three of their number as a committee of supervisors, at least one of whom 
shall be chosen from those who signed said petition. The majority of said 
owners present and voting at such meeting shall be sufficient to such elec- 
tion, and said- presiding officer shall declare and certify to said board of 
county commissioners the names of such owners so elected as such com- 
mittee of supervisors. The persons so elected shall qualify immediately by 
taking an oath that they are owners of lands benefited by said improve- 
ments and to be included within the local assessment district, and that 
they will fully, impartially, and faithfully perform their duties as super- 
visors to the best of their ability, which said oath may be administered by 
any one authorized to administer oaths, or by said county surveyor or his 
deputy, and are both hereby authorized to administer the same. 
History: En. Sec. 4, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1679, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1680. Duty of supervisors and county surveyor. It shall be the duty 
of said supervisors and county surveyor or his deputy, to forthwith pro- 
eeed to view, examine and survey said road sought to be constructed or 
improved, that said surveyor make plans and specifications as well as 
possible and estimate the cost of such construction; to examine and deter- 
mine the lands that will be specially benefited by such improvement or 
construction and should be included within the local district that is to be 
assessed to defray the cost and expense, and such improvements and 
benefits; to ascertain all if any damage or injury to the property; if any 
person or persons will be sustained by or in consequence of the making 
of such improvement or construction for the payment of which such local 
assessment district would be lable, and in so far as may be obtained 
without cost to the said assessment district the release in writing from 
each person or persons of their claim in such damage or injury or, in 
ease of failure so to do, arrange in so far as may be, in such release to be 
given, upon the approval or consent, for such terms as to amount as may 
be deemed fair and reasonable, to be paid from the moneys collected upon 
the assessment of said district; and said surveyor shall without delay pre- 
pare such plan and specifications and an estimate of the cost of such 
improvement and construction enclosing therein all expenses incident 
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thereto, and prepare a plat and description of such local assessment dis- 
trict and a description of several tracts or parcels of land included therein 
and the valuation of said lands as the same appear upon the last annual 
assessment-roll of the county made for the purpose of levying general 
taxes thereon. 


History: En. Sec. 5, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1680, R. C. M. 1921. 
References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1681. Formation and boundaries of district. The local assessment dis- 
trict shall be constituted and the boundaries thereof fixed as follows: 
The lands extending from the center of the road one-half mile on each side 
thereof, to-wit: a distance of one mile in width shall constitute ‘‘Part 
One’’ of said local assessment district; ‘‘Part Two’’ of said local assess- 
ment district shall be that portion of said lands embraced within an area 
one mile wide on each side of part one, and ‘‘Part Three’’ of said local 
assessment district shall be all lands lying within the area one mile wide 
extending along part two of said district; all of said division shall extend 
the full length of said proposed road and one mile beyond the terminus 
thereof, unless said local committee of supervisors shall otherwise provide. 
Each separate tract or parcel of land lying and being in part one of said 
district shall be assessed and be subject to a charge for a proportional 
part of forty-five per cent. of the whole cost of construction work or 
improvement payable by said district and said lands shall be subject to a 
lien therefor until said assessments shall be paid; each separate tract or 
parcel of land in said part two of said district shall be assessed and sub- 
ject to a charge for a proportional part of thirty-five per cent. of said 
whole cost of expense of said construction work and improvements assess- 
able against said entire district and be subject to a lien therefor until all 
of said assessments shall have been paid; each tract or parcel of land in 
said part three of said district shall be assessed and subject to a charge, 
a proportional part of twenty per cent. of said whole cost and expense of 
said construction work and improvements assessable to said district and 
all of said lands therein shall be subject to a lien for said assessment 
until all of said assessment has been paid. The charge upon the several 
tracts or pareels of land to each subdivision of said district shall be 
assessed ratable according to the front-foot plan; that is to say, one foot 
of longitude measured along the road constituting the center of such 
improvement district, and extending latitudinally across the subdivision 
shall be taken as the unit by which to determine the proportion of the 
assessment, so that a unit in each subdivision are not equal to each other 
the rates fixed for each subdivision will be eight hundred and eighty 
square feet to superficial area. If the area of said subdivision are not 
equal to each other the rates fixed for each subdivision shall be fixed on 
the basis that the benefit conferred on eight hundred and eighty square 
feet of land in subdivisons first, second, and third, are related to each 
other as are the numbers forty-five, thirty-five, and twenty, respectively. 

History: En. Sec. 6, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1681, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 
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1682. Report of county surveyor—order creating district. When the 
county surveyor shall have completed the said work of making estimates 
and surveying the said road, he shall at the next annual meeting of the 
board of county commissioners render a detailed report to the board that 
the maps, descriptions, plans, specifications, and details and estimates of 
damages, costs and expenses, and if it should appear from such report that 
the whole amount of the damages, costs and expenses of such construction 
and improvements chargeable as a lien against the property specially bene- 
fitted within the improvement district, does not exceed fifty per cent. of 
the total assessed valuation of the lots, tracts, and parcels of land con- 
tained in such improvement districts, as the same appears upon the last 
annual assessment-roll of the county, the said board shall make and enter 
upon the reports, an order that such improvements and construction be 
made, thus creating such local improvement district for the payment of 
such damages, costs, and expenses of making such improvements and con- 
struction by special assessment of the property in such district specially 
benefited ; to be known and designated local improvement district No. ........ 


in Wane Tae See: county, Montana, and such report shall be kept 
on file in the office of said board as well as in the office of the county 
surveyor. 
History: En. Sec. 7, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1682, R. C. M. 1921. 
References 


State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1683. Determination of amount of damages by condemnation proceed- 
ings. When the county surveyor and local supervisors-are unable to agree 
with the owner of any lands upon the amount of damages sustained by the 
taking or injuring of his property by reason of making such improve- 
ments, they shall in said report to the board set forth such fact, with the 
statement of their reasons therefor, and such board of county commis- 
sioners shall cause the amount thereof to be ascertained and determined 
by condemnation proceedings and paid, in the same manner as damages 
are ascertained, determined, and paid when new roads are laid out and 
opened by the board; and such damages and the expenses incident to 
ascertain same shall be advanced on the order of the board, from the 
funds of the county, so that the progress of such work shall not be 
delayed, and said general fund may be thereafter reimbursed from the 
money collected for the local improvement district. 

History: En. Sec. 8, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1683, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1684. Proportional share of costs to be stated in petition, when—order 
of board concerning. When the local improvement district is being laid 
out and roads constructed and improved therein, the petitioners therefor, 
in the petition provided for in this act, shall state therein the proportional 
share of the costs and expenses of said work of improvements that the 
said local improvement district will agree to assume and pay; which said - 
sum must not be less than thirty-five per cent. thereof and may be as 
much as seventy-five per cent. thereof. 
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Whenever an agreement has been made and entered into between the 
said proposed local, district and the said board of county commissioners, 
specifying the amount that shall be paid by said local district and the 
amount that shall be paid from the county funds, the board shall make 
an order to that effect on the records of the proceedings of such county 
commissioners. 

History: En. Sec. 9, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1684, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 184. 


1685. Payment of county’s share of expense. The board of county 
commissioners shall have the power and it shall be its duty to order paid 
from the county funds the share of the county for the construction or 
improvement of the main highway in said local improvement district as in 
this act provided, not to exceed, however, sixty-five per cert. of the cost 
of construction and laying out or improving of such highway and such 
amount so ordered shall be the proper charge against the county wherein 
the improvement or construction is made and the same shall be paid by 
the county treasurer of such county upon warrants duly drawn as ordered 
by the board of county commissioners. 

History: En. Sec. 10, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1685, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1686. Letting of contract—conditions of same. After the board has 
made the order creating and establishing the local improvement district, the 
local committee of supervisors shall let the contract for furnishing the 
necessary materials and the performance of the work and labor necessary 
for the construction and completion of said road according to said plans 
and specifications and under the supervision of the county surveyor they 
shall advertise for bids for the construction, laying out or improving of 
such main highway, and fix the time for opening such bids at the office of 
the board of county commissioners and award such contract to the lowest 
responsible bidder, except that no contract shall be awarded at a greater 
sum than the estimate of cost of such work hereinbefore provided for. The 
said work may be let to one or more contractors or all of same may be let 
in one contract or in separate contracts in the discretion of said local super- 
visors. The committee of supervisors may reject any and all bids and 
before the execution of any contract they shall require a bond satisfactory 
to them that the contractor will furnish the required material and perform 
the required work upon the terms specified in the contract and within the 
time prescribed; and as a bond of indemnity against any direct or indirect 
damages that shall be suffered or claimed for injury of persons or property 
during the construction of said improvement and until the same is accepted. 

Partial payments may be provided for in the contract, and paid in the 
manner herein provided when certified by the county surveyor and com- 
mittee of supervisors to an amount not exceeding eighty per cent of the 
value of the work done and the materials, provisions and supplies furnished 
and the said contract shall provide that at least twenty per cent of the 
estimated amount shall be retained to secure the payment to laborers who 
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have labored on such work and to those who have furnished materials, 
provisions and supplies for the prosecution of such work, and such 
laborers and those who have furnished materials, provisions and’ sup- 
plies shall have thirty days after the work has been completed or material, 
provisions and supplies furnished, for hen on such twenty per centum so 
reserved; providing, notice thereof in writing shall have been filed with 
the committee of supervisors within said thirty days, which lien shall be 
senior to all other liens, such as judgment, garnishment, or judgment liens, 
and no improvements or construction shall be deemed to be com- 
pleted until the committee of supervisors have filed with the clerk of the 
board of county commissioners a statement signed by a majority of them, 
same to have been completed and that all labor, material, provisions and 
supply lens have been discharged. Such contract shall be executed in the 
name and on the behalf of the county by the board of county commis- 
sioners and attested with the seal thereof, for the use and benefit of said 
local improvement district; but such county shall not thereby be rendered 
subject to any claim or liability in a greater sum than that agreed upon with 
said proposed assessment district as provided in the order fixing the amount 
chargeable to said county. 


History: En. Sec. 11, Ch. 12 of Ch. 172, References 
L. 1917; re-en. Sec. 1686, R. C. M. 1921; State ex rel. McMaster v. District Court, 
amd. Sec. 1, Ch. 13, L. 1925. 80 M 228, 231 et seq., 260 P 134. 


1687. Notice for bids—opening bids—forfeiture of deposit. The notice 
for bids shall state generally the work to be done and refer to the plans 
and specifications and shall call for proposals for doing the same, and 
furnishing the materials and all bids shall be accompanied by the cash 
or certified check payable to the order of the. board of county commis- 
sioners for a sum not less than five per cent. of the amount of the bid. 


At the time and the place named, such bids shall then be opened and 
read and the committee of supervisors shall determine the lowest and best 
bidder and may let such contract to such bidder, if within the estimate, 
but if in their opinion all bids are too high, they may reject all of them 
and readvertise for bids. 


If the bidder whose contract is accepted fails to enter into such con- 
tract, according to his bid, and according to plans and specifications, 
within ten days from the time he is notified that he is the successful bidder 
and to execute and file a bond, the said cash or check for the amount 
thereof shall be forfeited to the county for the use and benefit of that par- 
ticular local improvement district. 

History: En. Sec. 12, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1687, R. C. M. 1921. 

References 

State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1688. Appointment of inspector—compensation of inspector and super- 
visors—construction by county—lien on lands. The committee of super- 
visors and county surveyor together shall appoint some suitable and com- 
petent person other than such committee as an inspector of such work as 
it progresses, whose duty it shall be to be upon the work at all times 
during its progress and to inspect the performance thereof and to report 
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to and to be under its supervision of the county surveyor and to inform 
said surveyor and said committee of supervisors of any departure from the 
plans and specifications. He shall be paid for his services as such 
inspector at the rate of five dollars per day for the time he is actually 
engaged thereon. Each member of the committee of supervisors shall be 
paid for his services the sum of three dollars per day for the time said 
committee of supervisors is actually engaged in meeting and acting with 
said surveyor and in transacting as a committee the business of said local 
improvement district until the work shall have been fully completed and 
accepted, and said committee shall be paid no mileage or other expense 
save and except the three dollars herein provided for. 


That when bids for the construction and improvement of said highways 
are rejected by the local committee of supervisors, then it shall be lawful 
for the said improvement district to contract with the board of county 
commissioners to construct or improve said highways. The said highways 
in said improvement districts may be constructed and improved in the 
first instance at the entire expense of said county and the county may, as 
far as practicable, take the place of a private contractor, provided for in 
this act; and said county shall, when it has paid for such construction or 
improvements, be recompensed for same by the local improvement district 
to the proportional part of said costs and expenses as shall have been 
agreed upon before said work was performed by said county; and, in 
case the said instalment plan was adopted, then, and in that event, the 
bonds issued for said improvement district shall become the property of 
said county, and the lien herein provided for on the lands in said improve- 
ment district, shall be as valid and existing as if the contract had been let 
to a private contractor as provided in this act. 

History: En. Sec. 13, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1688, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1689. Apportionment of costs—assessment-roll, contents, notice, and 
confirmation of—correction of errors. When the final order for such 
improvement and construction shall have been. made, the committee of 
supervisors, together with the county assessor, shall proceed to apportion 
the estimated cost and expenses of said improvement and construction 
upon the land embraced in said improvement district, according to the 
benefit derived therefrom, and within thirty days from the letting of the 
contract, the said county assessor shall report to and file with the board 
of county commissioners and the county treasurer an assessment-roll in 
duplicate, which assessment-roll shall contain the description of each lot 
and parcel of land to be assessed, the amount to be charged, levied, or 
assessed against each lot, parcel, or piece of land, in proportion to the 
benefit to be derived from said improvement or construction, and the 
name of the owner of same, if known; but in no ease shall a mistake in the 
name of the owner be fatal to the assessment when the description of 
the property is correct. 

As soon as said assessment-roll shall have been so reported and filed, 
the county commissioners shall cause notice to be published for three con- 
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secutive weeks, which notice shall be published in the newspapers in which 
notice of invitations for bids for the contract was published, notifying all 
persons interested that such assessment-roll has been filed, and requiring 
them to appear at the office of said county commissioners at the county- 
seat, at a time not less than fifteen days from the date of the last issue of 
said publication of said notice, and make objection thereto, if any they 
have. At the time fixed for objections, the county commissioners, together 
with the assessor of the county, shall meet, and if no objections have been 
filed to said assessment-roll, the commissioners shall make an order con- 
firming the same; but if any objections in writing, properly verified, have 
been filed by any of the landowners affected thereby, the county commis- 
sioners shall proceed to hear such objections, and for that purpose shall 
hear any testimony that shall be offered by any party interested. 

After such hearing the board shall make such corrections and charges, 
if any, which to them appear just and requisite to apportion the assess- 
‘ment to the benefit to be received from such improvement or construction, 
and said board shall then make and enter an order to approve and certify 
such assessment-roll, and with the aid of the county assessor shall levy 
and assess the amount thereof against each and all of the lots and parcels 
of land or parts thereof, respectively, included in said roll as provided, 
and said assessment so made shall become a first lien on the land described 
in the assessment-roll. 

History: En. Sec. 14, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1689, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1690. Modes of payment—payments by instalment. There shall be 
two modes of making payment of such special assessment charged against 
the several tracts and parcels of land included in such local improvement 
district, namely, that of ‘‘immediate payment,’’ and that of payments in 
instalments, and the mode of payment shall be that petitioned for by said 
landholders. The payment of instalments shall be in six equal instalments, 
in one, two, three, four, five, and six years, and such instalment payments 
shall be in the form of bonds that shall draw six per cent..interest per 
annum from the date until they are paid. 


History: En. Sec. 15, Ch. 12 of Ch. 172, L. 1917: re-en. Sec. 1690, R. C. M. 1921. 
References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1691. Immediate payment plan—notice to landowners—contents of 
notice. In case the ‘‘immediate payment’’ plan is adopted the county com- 
missioners, aS soon as such assessment-roll has been proved and certified, 
shall deliver the same to the county clerk, who shall file one of such dupli- 
cates thereof in his office, and shall immediately deliver the other of such 
duplicates to the county treasurer that the said treasurer may collect such 
assessment. 


The county treasurer shall give notice by publication for two consecu- 
tive weeks in the newspapers in which the notice for bids was advertised, 
and shall mail copy of such notice to the owners of the property assessed, 
when the name of such owner and his postoffice address are known, but 
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the failure to mail such notice shall not be fatal to such assessment when 
publication thereof is made in said newspapers. Said notice shall state 
that such assessment-roll has been certified to the treasurer for collection, 
and that unless payment is made within thirty days from the date of such 
notice, such assessment will become delinquent and shall bear interest at 
the rate of ten per cent. per annum, and if not paid before such assess- 
ment shall have become delinquent, a penalty of five per cent. shall be 
added to the sums delinquent, as well as the interest on the annual tax roll 
for the current year against each lot, tract, and parcel so delinquent, and 
that the interest and penalty collected, as other taxes are collected, together 
with such additional charges as are authorized to be charged and collected 
on other delinquent taxes, and that the same shall be sold for the amount 
of such special-assessment with interest, penalty, and costs, in the manner 
and with the same authority as lands are sold for general taxes. 

History: Sn. Sec. 16, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1691, R. C. M. 1921. 

References 

State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 

1692. Procedure upon adoption of instalment plan—county treasurer 
to collect annual instalments. In case the mode of payment by instalment 
be adopted, the county commissioners and the committee of supervisors 
shall proceed, as nearly as may be, as in case the mode of immediate pay- 
ment plan was adopted, to the approval and certifying of the assessment- 
roll; but the county commissioners and assessor, at the time of levying 
said assessment, and in their order naming such levy, shall provide and 
declare that the sum charged thereby against each of such tracts or 
parcels of land may be paid in equal annual instalments, with interest 
upon the whole sum charged at the rate of six per cent. per annum, 
specifying the number of such instalments, which shall be equal to the 
number of years for which the bonds may run; and each year thereafter 
the county treasurer shall collect one of said instalments, together with 
the interest due thereon and the interest on the instalments thereafter 
to become due, in the same manner and with the same added penalty and 
interest in case of delinquency, and by means of the same proceedings 
to enforce such payment by the sale of the land as hereinbefore pro- 
vided for the collection of said assessment by the method of immediate 


payment. 
History: En. Sec. 17, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1692, R. C. M. 1921. 
References 


State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1693. County commissioners must provide method of payment. The 
county commissioners may, and, in all cases where improvement is ordered 
upon a petition, specifying the method of payment of bonds, must provide 
that the payment of costs and expenses of such improvement or construc- 
tion be made under the provisions of this act, by bonds as charged against 
the property of the local improvement district, issued to the contractors in 
payment of the contract price, or by the proceeds of such bonds to be 
issued and sold as hereinafter provided. 

History: En. Sec. 18, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1693, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 
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1694, Order for issuance of bonds—forms and contents. The county 
commissioners shall make and enter an order authorizing and directing the 
issuance of said bonds, and the terms may be payable on same at a date 
not to exceed ten years from and after the date of their issuance, and 
payment of which shall not be demanded by the holder thereof until said 
bonds become due, and they shall bear interest at the rate of six per cent. 
per annum, payable annually, and each bond shall have attached thereto 
interest coupons for each interest payment. Such bonds and coupons shall 
bear the date of issuance and be made payable to bearers and all shall be 
signed by the chairman of the board of county commissioners and attested 
by the county clerk and the seal of such board shall be affixed to each 
bond but not to the coupon. Said bonds shall be in denominations of not 
less than one hundred dollars nor more than one thousand dollars, and 
they shall refer to the improvement district for which the 'same shall. be 
issued and to the order and record thereof authorizing the same and that 
it is payable out of the local improvement funds, created by special assess- 
ment for the payment of the costs and expenses of such improvement and 
construction, and not otherwise, and shall bear upon its face the designa- 
tion of the local improvement district  oeal Improvement District No. 
Be Se te IM ..........----..-.---. county, Montana.’’ Said bonds shall not be issued 
in excess of the costs and expenses of the improvements and construction. 

History: En. Sec. 19, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1694, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1695. Notice in case of payment by special bonds—contents—payment 
of assessment—redemption of land by payment of assessment. In case of 
payment by such special bonds, the county treasurer shall give notice by 
publication for two consecutive weeks, and shall mail a copy of such 
notice to the owner of the property assessed in the manner and with the 
same qualifications as to the giving of! such notice provided in this act 
with regard to immediate payment, which notice shall state that such 
assessment-roll has been certified to him for collection, and that unless 
payment of the whole amount of such assessment is made within thirty 
days from the date of such notice, special bonds shall be issued against 
said property for the payment of said assessment, and thereafter the same 
will be payable in annual instalments, with interest thereon at the rate 
provided for in said bonds. .At any time within such thirty days, any 
owner of lands within such local improvement district may pay the said 
assessment chargeable against his said lands, and release and discharge the 
same therefrom, and from the operation and effect of such bonds; and no 
bonds shall be issued until twenty days after the expiration of such thirty 
days, nor for any amounts of such assessment so paid in full within such 
thirty days. The owner of any such lands may redeem the same from all 
liability for such assessment at any time after said thirty days, by paying 
the entire instalments of said assessment remaining unpaid and charged 
against such lands at the time of such payment, with interest, and all 
charged thereon to the date of the maturity of the instalment next falling 
due. _In all cases where any assessment or any instalment thereof is paid 
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as herein provided, the same shall be paid to the county treasurer, and all 
sums so paid shall be applied solely to the payment of the cost and expenses 
of such improvement, or to the redemption of such bonds issued therefor 
if paid after such bonds are issued. | 

History: En. Sec. 20, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1695, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1696. Issuance of special bonds to contractor or sale of same. The 
special bonds issued under the provisions of this act, or such portion 
thereof as may remain unsold, if the same are ordered sold by the county 
commissioners, may be issued to the contractor constructing the improve- 
ment in payment therefor, or the order of the board of county commis- 
sioners directing the issuance of such bonds may provide that the same 
may be sold by the county treasurer, in the manner prescribed in such 
order, at not less than their par value and accrued interest; and the pro- 
ceeds of such bonds shall be applied in payment of the cost and expenses 
of such improvement. 

History: En. Sec. 21, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1696, R. C. M. 1921. 


References 
State ex rel.- McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1697. Payment of interest on bonds—retirement of bonds. The county 
treasurer shall pay the interest on the bonds authorized to be issued by 
this act out of the funds of the local improvement district collected on 
assessments on account of which said bonds are issued. When ever there 
shall be sufficient money in such local improvement fund against which 
such bonds have been issued under the provisions of this act, over and 
above. sufficient for the payment of interest on all unpaid bonds, to pay 
the principal of one or more of such bonds, he shall call in and pay such 
bonds in their numerical order. Such eall shall be made by publication in 
the county official newspaper on the day following the maturity date of the 
instalment of assessment, or as soon thereafter as practicable, and shall 
state that special bonds No. .......- (giving the serial number or numbers of 
said bonds called) of such local improvement district will be paid on the 
day the next interest coupons of said bonds shall become due, and interest 
upon said bonds thus called shall cease upon said date. 

History: En. Sec. 22, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1697, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1698. Collection of assessments by suit of owner of bonds. If the 
county treasurer shall fail, neglect, or refuse to pay said bonds issued 
under the provisions of this act, or to collect promptly any such assess- 
ments when due, the owner of any such bonds may proceed in his own name 
to collect such assessments, and to foreclose the lien thereof in any court 
of competent jurisdiction, and shall recover, in addition to the amount of 
such warrants and interest thereon, five per centum, together with the 
eosts of such suit. Any number of holders of such bonds for any single 
improvement district may join as plaintiffs, and any number of owners of 
the property on which the same are a lien may be joined as defendants in 
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such suit. Neither the holder nor any owner of any such bond issued under 
the authority of this act shall have any claim therefor against the county 
through the instrumentality of which the same is issued, except from the 
special assessment made for the improvement for which such bond was 
issued, but his remedy in case of non-payment shall be confined to the en- 
forcement of such assessments. A copy of this section shall be seit 
written, printed, or engraved on each bond so issued. 
History: En. Sec. 23, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1698, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1699. Auditing and payment of claims and accounts. It shall be the 
duty of the county auditor, in counties where there are auditors, and in 
counties where there are no auditors, it shall be the duty of the county 
clerk, to audit all claims and accounts for services and every kind of expense 
payable from funds of the local improvement district, when the same shall 
have been first approved and certified by the committee of supervisors; 
and when so approved and audited, the county auditor, or county clerk, 
as the case may be, shall issue to the county treasurer an order in favor of 
the person to whom such claim or account is payable, to pay the same, and 
upon the presentation of such order by the person to whom it was issued, 
or his assignee, the county treasurer shall pay the same from the funds of 
such local improvement district provided for the payment of the cost and 
expenses of such improvement, and not otherwise. Estimates for work 
done under the contract for the construction and completion of such im- 
provement shall be made by the county surveyor with the approval of the 
committee of supervisors, and the same shall be likewise audited by the 
county auditor in counties where there are auditors, or by the county clerk, 
as the case may be, and, when so made, approved, and audited, the same 
shall be likewise paid by the county treasurer upon the order of the county 
auditor, or clerk, to an amount, however, not exceeding eighty per centum 
of such estimate during the progress of the work. In ease of said assess- 
ment being made payable by instalments, the county treasurer shall pay 
such order only from such assessments as shall have been collected prior 
to the issue of such special local improvement bonds, and from the proceeds 
of the sales of such bonds after the issue thereof; but in case it has been 
arranged with the contractor for the work, and ordered by the board of 
county commissioners, that such contractor shall receive such bonds to 
pay the contract price of the work, such order of the county auditor, or 
in counties where there are no auditors, such order of the county clerk upon 
such approved estimates shall call for such bonds instead of money, and 
shall be paid in such bonds by the county treasurer, with whom the same 
shall be deposited for that purpose, and in that case such bonds shall not 
be given a date prior to the time of their delivery to such contractor upon 
such order, which date shall be then written in such bonds by the county 
treasurer, and be deemed to be the date of their issue, from which interest 
shall begin to run and the time at or after which their payment may be 
demanded by the holder shall be computed. The amounts collected upon 
the instalment payments of such assessments shall be reserved and disbursed 
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by said county treasurer for the payment of the principal and interest on 
and for the redemption of such bonds. The proceeds from the sale of such 
bonds shall be disbursed by such county treasurer in payment of the cost 
and expenses of such construction and improvement of such county road, 
upon the orders of such county auditor, or in counties where there are no 
auditors, upon the orders of the county clerk, as hereinabove provided. 
History: En. Sec. 24, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1699, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1700. Disposition of residue of funds. Any money remaining in the 
county treasury belonging to the funds of such local improvement district, 
after the payment of the whole cost and expense of such construction or 
improvement, in excess of the total sum required to defray all expendi- 
tures on account thereof, including the reimbursement of the county for 
any advancements, shall be refunded, on demand, to the amount of such 
overpayment; and if there shall be such an excess in the assessment of any 
person who shall not have paid his assessment in full, a rebate shall, on 
demand, be allowed to such person to the amount of such overassessment ; 
provided, such demand hereinabove provided for be made within two 
years from the date upon which the assessment for such local improvement 
district became due. Any such funds remaining in the county treasury 
after the expiration of two years for which no demand has been made as 
herein provided, belonging to any local improvement district, after the 
payment of the whole cost and expense of such improvement, shall go into 
the general funds. 

History: En. Sec. 25, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1700, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1701, Completed road to be deemed a main highway. When a road 
has been completed under the provisions of this act, it shall be deemed to 
be a main highway, as now defined by law, and thereafter be maintained 
as such in the same manner as other highways are maintained. 

History: En. Sec. 26, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1701, R. C. M. 1921. 


References 
State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 


1702. Construction of chapter. Nothing in this act provided shall be 
construed as repealing or modifying any existing law for the creation, 
laying out, planning, construction, or improvement of any public highway, 
but shall be construed as an additional power and method for the improve- 
ment of county roads, and as extending to owners of rural lands an oppor- 
tunity to secure better highways by charging a part of the costs thereof 
upon the lands especially benefited thereby, and this act shall be construed 
as co-operating and concurrent with the laws provided for the improvement 
of public highways under the laws of the state of Montana and of the 
United States. 

History: En. Sec. 27, Ch. 12 of Ch. 172, L. 1917; re-en. Sec. 1702, R. C. M. 1921. 

References 

State ex rel. McMaster v. District Court, 80 M 228, 231 et seq., 260 P 134. 
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CHAPTER 146 


PUBLIC BRIDGES 


Section 1703. County to maintain public bridges. 
1704. Bridge tax—levy and collection. 
1705. Construction or repair of bridge costing more than two hundred dollars. 
1706. Letting of contract. 
1707. Bridge in cities and towns over streams. 
1708. Suburban railway to pay county for use of bridge. 
1709. Duty of city or town with respect to maintenance of bridge and ap- 
proaches. 
1710. Special tax for construction and maintenance. 
1711. Election to determine question of construction—bonds—special levy. 
1712. Construction of bridges crossing county lines. 
1713. Bridges to be under control and management of county commissioners. 
1714. Construction of act as respects cities and towns. 


1703. County to maintain public bridges. All public bridges are main- 
tained by the county at large under the management and control of the 
board of county commissioners; the expense of construction, maintaining, 
and repairing the same, are provided for in this act. 


History: En. Sec. 2810, Pol. Code, 1895; re-en. Sec. 75, Ch. 44, L. 1903; re-en. Sec. 
1411, Rev. C. 1907; re-en. Sec. 1, Ch. 5, Ch. 72, L. 1913; re-en. Sec. 1, Ch. 5, Ch. 141, L. 
1915; re-en. Sec. 1703, R. C. M. 1921. Cal. Pol. C. Sec. 2711. 


1704. Bridge tax—levy and collection. The board of county commis- 
sioners may levy a special tax not to exceed two (2) mills on the dollar of 
the taxable property of the county for the purpose of constructing, main- 
taining and repairing free public bridges; provided, however, that an addi- 
tional levy for such bridge purposes may be made under conditions as 
follows: In counties where the total linear feet of bridges or bridge con- 
struction is in excess of four thousand (4000) feet and the taxable value of 
property in said county is four million dollars ($4,000,000.00) or less, the 
county commissioners may, if they find such to be necessary, levy one (1) 
mill in addition to the two (2) mills before herein provided for; in counties 
where the total linear feet of bridges or bridge construction is in excess of 
six thousand (6000) feet and the taxable value of property in said county 
is not less than four million dollars ($4,000,000.00), nor more than twelve 
million dollars ($12,000,000.00), the county commissioners may, if they 
find such to be necessary, levy two (2) mills in addition to the two (2) mills 
before herein provided for. Such taxes must be levied and collected in 
the same manner as other taxes, and the money, when collected and 
paid into the county treasury, must be kept as a special bridge fund, 
subject to the order of the board of county commissioners, to be used in 
the construction, maintaining and repairing at such places as said board 
directs; provided such additional special bridge fund herein provided for 
shall not be transferable to any other fund. 


History: En. Sec. 2811, Pol. C. 1895; -amd. Sec. 1, Ch. 144, L. 1931. Cal. Pol. 
re-en. Sec. 76, Ch. 44, L. 1903; re-en. Sec. OC. Sec. 2712. 
1412, Rev. C. 1907; amd. Sec. 2, Ch. 5, Ch. References 
72, lu. 1913; re-en. Sec. 2, Ch. 5, Ch. 141, State ex rel. Case v. Bolles et al., 74 M 
L. 1915; re-en. Sec. 1704, R. C. M. 1921; 54, 65, 238 P 586. 


1705. Construction or repair of bridge costing more than two hundred 
dollars. No bridge, the cost of construction or repairs of which exceeds two 
hundred dollars, shall be constructed or repaired except on the order of 
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the board of county commissioners;.and when ordered to be constructed or 
repaired it may be done by contract; provided, that such construction 
shall be done according to the standard plans and specifications adopted and 
established by the state highway commission, and copies of which shall be 
on file at all times in the office of the county clerk in each county of the © 
state; provided, however, that whenever such plans so furnished cannot 
be applied, the county commissioners shall have prepared such necessary 
plans and specifications which shall be on file in the office of the county 
clerk thirty days prior to the letting of any such contract. 


History: Ap. p. Sec. 2812, Pol. C. 1895; amd. Sec. 77, Ch. 44, L. 1903; re-en. Sec. 
1413, Rev. C. 1907; amd. Sec. 1, Ch. 9, L. 1909; amd. Sec. 3, Ch. 5, Ch. 72, L. 1913; amd. 
Sec. 3, Ch. 5, Ch. 141, L. 1915; re-en. Sec. 1705, R. C. M. 1921. Cal. Pol. C. Sec. 2713. 


1706. Letting of contract. All bids must be sealed, opened at the 
time specified in the notices, and a contract awarded to the lowest bidder. 
The board of county commissioners may, however, reject any and all 
bids; provided, however, that if the state highway commission shall have 
adopted or established a standard plan and. specification, the bids must 
be submitted upon such standard plan so adopted and established. The 
contract and bond for its performance must be entered into and approved 
by the said board, except in cases of great emergency, and by the unanimous 
eonsent of allits members. The said board may proceed at once to construct, 
replace, and repair any and all structures of whatever nature without 
notice. 

History: Ap. p. Sec. 2813, Pol. C. 1895; amd. Sec. 78, Ch. 44, L. 1903; re-en. Sec. 
1415, Rev. C. 1907; re-en. Sec. 5, Ch. 5, Ch. 72, L. 1913; re-en. Sec. 4, Ch. 5, Ch. 141, 
L. 1915; re-en. Sec. 1706, R. C. M. 1921. Cal. Pol. C. Sec. 2713. 

1707. Bridges in cities and towns over streams. Every bridge neces- 
sary to be constructed and maintained in any city or town as part of a 
main highway, in any county leading over a natural stream from one 
part to another of such county, shall be constructed and maintained by 
the county at large, and be under the direction and control of the board 
of county commissioners. | 

History: En. Sec. 1, Ch. 63, L. 1917; re-en. Sec. 1707, R. C. M. 1921. 


1708. Suburban railway to pay county for use of bridge. Before any 
bridge referred to in the preceding section shall be used as a part of any 
street or suburban railway, the owner of such railway shall pay into the 
county treasury, for the use of the county bridge fund, such sum as the 
board of county commissioners shall determine, but not less than one-fourth 
nor more than one-half of the cost of construction of such bridge; and the 
owner of such railway shall also be obligated to pay such portion of the 
cost of maintaining such bridge, not less than one-fourth nor more than 
one-half, as the board of county commissioners shall determine, during 
such time as such bridge shall be used by said railway. 

History: En. Sec. 2, Ch. 63, L. 1917; re-en. Sec. 1708, R. C. M. 1921. 


1709. Duty of city or town with respect to maintenance of bridge and 
approaches. The city or town in which any bridge referred to in the two 
preceding sections is situated shall be obligated to pay the whole or suck 
part, not less than one half, to be determined by the board of county com- 
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missioners, of the cost of planking, re-planking, paving, or re-paving such 

bridge from time to time; and such city or town shall be obligated to con- 

struct and maintain and keep in good repair the approaches to such bridge. 
History: En. Sec. 3, Ch. 63, L. 1917; re-en. Sec. 1709, R. C. M. 1921. 


1710. Special tax for construction and maintenance. The board of 
county commissioners may levy a special tax of not to exceed five mills on 
the dollar of the taxable property of the county to defray the cost of con- 
structing and maintaining any bridge referred to in the preceding section. 

History: En. Sec. 4, Ch. 63, L. 1917; re-en. Sec. 1710, R. C. M. 1921. 


1711. Election to determine question of construction—bonds—special 
levy. Before the construction of any bridge referred to in the preceding 
section, the cost of which shall exceed ten thousand dollars, shall be under- 
taken, the board of county commissioners shall submit to the qualified 
electors of a county, at a general or special election, the question of 
whether such bridge shall be constructed, and the cost thereof paid by the 
county; and if the electors at such election shall vote in favor of the 
construction of such bridge, the board of county commissioners may, if 
they deem it necessary and advisable to do so, issue and sell the bonds of 
said county to the amount authorized for the purpose of constructing 
such bridge, under such regulations as other bonds of the county are 
issued and sold, and with such funds construct said bridge; or, if the cost 
of such bridge shall not exceed the amount authorized to be raised by a 
special levy, a special levy may be made for the purpose of raising the 
moneys necessary to defray the cost of constructing such bridge, as pro- 
vided in the preceding section. 

History: En. Sec. 5, Ch. 63, L. 1917; re-en. Sec. 1711, R. C. M. 1921. 


_ 1712, Construction of bridges crossing county lines. Bridges crossing 
the line between counties must be constructed by the counties into which 
said bridges reach, and each of the counties must pay such portion of the 
cost as has been previously agreed upon by the board of county commis- 
sioners of the respective counties. 


History: En. Sec. 2814, Pol. C. 1895; re-en. Sec. 79, Ch. 44, L. 1903; re-en. Sec. 
1415, Rev. C. 1907; re-en. Sec. 5, Ch. 5, Ch. 72, L. 1913; re-en. Sec. 5, Ch. 5, Ch. 141, 
L. 1915; re-en. Sec. 1712, R. C. M. 1921. 


1713. Bridges to be under control and management of county commis- 
sioners—police regulations. All bridges referred to in the foregoing sec- 
tions shall be under the management and control of the board of county 
commissioners of the county in which such bridge is situated, and all 
repairs to and planking and re-planking, paving, and re-paving thereof 
shall be done as and when directed by the board of county commissioners ; 
provided, that such bridges and all persons thereon shall be subject to the 
reasonable police regulations of the city or town in which any such bridge 
is situated. 

History: En. Sec. 6, Ch. 63, L. 1917; re-en. Sec. 1713, R. C. M. 1921. 


1714. Construction of act as respects cities and towns. Nothing in this 
act contained shall be deemed to deprive cities or towns of any of the 
powers conferred upon them by existing laws in respect to the construc- 
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tion and maintenance of bridges within their corporate limits, and any such 
city or town is hereby empowered to exercise such powers in aid of the 
construction or maintenance of any bridge referred to in this act, situated 
in any such city or town, to any extent the corporate authorities of such 
city or town may deem necessary or just. 

History: En. Sec. 7, Ch. 63, L. 1917; re-en. Sec. 1714, R. C. M. 1921. 


CHAPTER 147 
GUIDE-BOARDS 


Section 1715. Erection and maintenance of guide-hoards along highway. 
1716. Size and fastening of guide-board. 
1717. Maliciously removing or injuring guide-boards. 
1718. Erection of sign boards—destruction prohibited. 
1719. Misleading signs forbidden. 
1720. Penalty for violation of act. 


1715. Erection and maintenance of guide-boards along highway. The 
several boards of county commissioners in the state of Montana shall erect, 
or cause to be erected, within six months after the passage of this act, 
and maintain at the expense of the county, suitable guide-boards at or 
within one hundred feet from forks of all public highways, within their 
respective counties. Said guide-boards shall contain a suitable inscrip- 
tion, indicating the way and naming the approximate or true distance 
to one or more of the nearest cities, towns, villages, or other known points 
situated on said road; provided, however, that not more than four guide- 
boards shall be placed within any one incorporated town or village of any 
county of this state. They must be of suitable size to contain the inscription, 
the background of which must be white. The letters contained in the 
inscription thereon shall be black, at least two inches in height, and legible. 


History: En. Sec. 1, Ch. 7, Ch. 141, L. sections 1417 to 1419, revised codes 1907; 
1915; re-en. Sec. 1715, R. C. M. 1921. re-enacted as chapter 7, chapter 72, laws 


NOTE.— The following three sections oe sais and chapter 7, chapter 141, laws 
were enacted as chapter 128, laws of 1907; E 


1716. Size and fastening of guide-board. Said guide-boards shall be 
securely fastened to posts at least six inches in diameter at the butt, and 
at least eight feet in length, and planted in the ground so that said post 
shall be, when erected, at least six feet high above the ground. 

History: En. Sec. 2, Ch. 7, Ch. 141, L. 1915; re-en. Sec. 1716, R. C. M. 1921. 


1717. Maliciously removing or injuring guide-boards. Every person 
who maliciously removes or injuries any guide-board, erected upon any 
highway, or any inscription on such, or defaces the same in writing, or in 
any other manner, is guilty of a misdemeanor, and shall, upon conviction 
thereof, be fined in any sum not less than ten dollars nor more than 
twenty-five dollars, and costs of suit. Said fine, when collected, shall be 
paid into the county treasury for road purposes. 

History: Fin. Sec. 3, Ch. 7, Ch. 141, L. 1915; re-en. Sec. 1717, R. C. M. 1921. 


1718. Erection of sign boards—destruction prohibited. All signs and 
direction boards erected along the highways of this state, by organiza- 
tions or associations formed for the purpose of promoting good roads for 
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tourists’ travel, or both, shall become the property of the county in which 
placed, and it shall be unlawful for any person or persons to alter, deface, , 
or destroy any such signs or direction boards; provided, however, that 
this section shall not be construed to prevent the organizations or associa- 
tions erecting such signs or boards from altering or correcting the same 
when deemed necessary or advisable. 

History: En. Sec. 1, Ch. 142, L. 1921; re-en. Sec. 1718, R. C. M. 1921. 


1719. Misleading signs forbidden—regulation advertising signs. It 
shall be unlawful for any person, or persons, corporations, or associations 
to place, or cause to be placed, any misleading sign or direction board 
along the highways of this state, or to place any advertising sign not of 
value as a direction board within one hundred fifty feet of the intersection 
of a public highway with a railroad grade crossing without the written 
consent of the county commissioners of the county in which said direction 
or advertising board or boards is erected or to use aS an advertising sign 
any sign similar or having the appearance of any sign or direction board 
provided for in the preceding section, and provided that this act shall 
not effect direction or advertising boards erected inside the limits of in- 
corporated cities, towns or their environs; provided, that county commis- 
sioners have the power to remove any or all signs on county highways at 
their discretion. | | 

History: En. Sec. 2, Ch. 142, L. 1921; re-en. Sec. 1719, R. C. M. 1921. 


1720. Penalty for violation of act. Any person, or persons, violating 
any of the provisions of this act shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine of not less than ten 
dollars, nor more than one hundred dollars, or by imprisonment in the 
county jail not less than ten days nor more than sixty days, or by both 
such fine and imprisonment. 

History: En. Sec. 3, Ch. 142, L. 1921; re-en. Sec. 1720, R. C. M. 1921. 


CHAPTER 148 
CORRUGATED IRON CULVERTS 


Section 1721. Corrugated iron culverts—sale to state or municipal corporations— 
| analysis. 
1722. Penalty for failure to file analysis. 
1723. Analyses to be kept by secretary of state. 
1724. Penalty for delivering inferior corrugated culverts. 
1725. Duty of county attorneys to prosecute. 

1721. Corrugated iron culverts—sale to state or municipal corpora- 
tions—analysis. No bid or proposal for the sale of corrugated culverts 
to any county, city, town, municipal or other public corporation, or to the 
state of Montana, or any department, board, bureau, commission or officer 
thereof shall be valid, and no contract for the purchase of corrugated 
culverts by any county, city, town, municipal or other public corporation, 
or by the state of Montana, or any department, board, bureau, commission 
or officer thereof, shall be entered into, unless there shall have been filed 
by such bidder or seller with the secretary of state, prior to the making 
of such bid or the letting of such contract, as the case may be, an accurate 
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and complete analysis of the metal used in the manufacture of such corru- 
gated culverts, showing the percentage each of pure iron, copper, carbon, 
silicon, manganese, sulphur, phosphorus and other substances contained 
therein, together with the weight of galvanizing per square foot, sworn to 
by the manufacturer of such metal, and a copy of such affidavit, together 
with a specification showing gauge of the metal used in the various diam- 
eters of such culvert, the number, size and spacing of the rivets and 
fastenings, and the length of lap of the longitudinal and circumferential 
seams, and the type of connection to be furnished for connecting together 
the various sections of such corrugated culverts, signed by the seller 
thereof, or bidder, as the case may be, shall be incorporated in such bid 
or in such contract, as the case may be. 


History: En. Sec. 1, Ch. 143, L. 1919; re-en. Sec. 1721, R. C. M. 1921. 


1722. Penalty for failure to file analysis. The failure to file such 
analysis with the secretary of state, or the failure to meorporate such 
copy, together with such specification, shall render such bid or contract 
null, void, and of no effect, and no warrant or order for the payment of 
any public moneys for the purchase of corrugated culverts shall be valid 
unless the provisions of this act shall have been fully complied with. 

History: En. Sec. 2, Ch. 143, L. 1919; re-en. Sec. 1722, R. C. M. 1921. 


1723. Analyses to be kept by secretary of state. It shall be the duty 
of the secretary of state to file all such sworn analyses and keep a com- 
plete index thereof, and they shall thereupon become public records. 

History: Hn. Sec. 3, Ch. 143, L. 1919; re-en. Sec. 1723, R. C. M. 1921. 


1724. Penalty for delivering inferior corrugated culverts. Any person, 
firm or corporation who, as principal or agent, shall intentionally sell or 
deliver for sale to any county, city, town, municipal or other public 
corporation, or the state of Montana, or any department, board, bureau, 
commission or officer thereof, any corrugated culvert which is inferior in 
grade, quality, weight, character, kind or brand to that specified in his 
bid, analysis, specification or contract, shall be deemed guilty of a mis- 
demeanor, and, upon conviction thereof, shall be punished by a fine of not 
less than five hundred dollars, or greater than one thousand dollars, or 
by imprisonment in the county jail for not more than thirty days, or by 
both such fine and imprisonment; and upon a second conviction for such 
offense he shall be punished by a fine of not less than one thousand dollars, 
or more than fifteen hundred dollars, or by imprisonment in the county 
jail for not less than thirty days nor more than sixty days, or by both such 
fine and imprisonment. 


History: En. Sec. 4, Ch. 143, L. 1919; re-en. Sec. 1724, R. C. M. 1921. 


1725. Duty of county attorneys to prosecute. It shall be the duty of 
the county attorneys in this state to diligently prosecute any and all per- 
sons violating any of the provisions of, and otherwise to enforce, this 
act in their respective places (counties or districts) upon complaint of 
any citizen or taxpayer of any violation of this act. 

History: En. Sec. 5, Ch. 143, L. 1919; re-en. Sec. 1725, R. C. M. 1921. 
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CHAPTER 149 
OBSTRUCTIONS AND ENCROACHMENTS 


Section 1726. Construction of sidewalks—damage to sidewalk by team. 
Were Fences and buildings encroaching upon highway. 
1728. Notice to remove encroachment. 
1729. Penalty for failure to remove encroachment promptly. 
1730. Action to remove or abate—costs and damages. 
1731. Removal of encroachment at expense of owner. 
1732. Liability for permitting water to overflow highway. 
1733. Excavations across highway—permit and bridges. 


1734. Duty of person finding obstruction upon highway. 
1735. Removal of tree falling upon highway. 
1736. Posting speed limit upon bridges. 


1737. Malicious injury to shade or ornamental trees. 

1738. Penalty for obstructing or injuring highway —notice to county 
attorney. 

1739. Dumping garbage upon or near highway. 

1740. Depositing glass, nails, or other dangerous articles in highway. 

1741. Prosecution of offenses by county attorney. 


1741.1. , Penalty for defacing signs or barriers on roads closed to traffic. 


1726. Construction of sidewalks—damage to sidewalk by team. Any 
owner or occupant of land may construct a sidewalk on the highway along 
the line of his land, subject, however, to the authority conferred by law 
on the board of county commissioners, and the road supervisors; and any 
person using said sidewalk with mule, horse, or team, without permission 
of the owner, is liable to such owner or occupant in the sum of five dollars 
for each trespass, and for all damages suffered thereby. 


History: En. Sec. 2621, Pol. C. 1895; re-en. Sec. 7, Ch. 44, L. 1903; re-en. Sec. 1343, 
Rev. C. 1907; re-en. Sec. 1, Ch. 6, Ch. 72, L. 1913; re-en. Sec. 1, Ch. 6, Ch. 141, L. 1915; 
re-en. Sec. 1726, R. C. M. 1921. 


1727. Fences and buildings encroaching upon highway. If any high- 
way duly laid out or erected is encroached upon by fences, buildings, or 
otherwise, the road supervisor of the district must give notices, orally or 
in writing, requiring the encroachment to be removed from the highway. 

History: En. Sec. 2, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1727, R. C. M. 1921. Cal- 
Pol. C. Sec. 2731. See also history Sec. 1726. 

1728. Notice to remove encroachment. Notice must be given to the 
occupant or owner of the land or person causing or owning the encroach- 
ment or left at his place of residence, if he be known to the person giving 
such notice and resides in the county; if not, it must be posted on the 
encroachment, specifying the breadth of the highway, the place and extent 
of the encroachment, and requiring him to remove the same forthwith. 

History: En. Sec. 3, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1728, R. C. M. 1921. Cal. 
Pol. C. Sec. 2732. See also history Sec. 1726. 

1729. Penalty for failure to remove encroachment promptly. If the 
encroachment is not removed forthwith, or commenced to be removed 
forthwith, and the removal is not diligently prosecuted, the one who 
caused, owns, or controls the encroachment forfeits ten dollars for each 
day the same continues unremoved. If the encroachment is such as to 
effectually obstruct and prevent the use of the highway for vehicles, the 
road supervisor must forthwith remove the same. 

History: En. Sec. 4, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1729, R. C. M. 1921. Cal. 
Pol. C. Sec. 2733. See also history Sec. 1726. 
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1730. Action to remove or abate—costs and damages. If the encroach- 
ment is denied, and the owner, occupant, or person controlling the matter 
or thing charged with being an encroachment, refuses either to remove 
or permit the removal thereof, the road supervisor must commence in the 
proper court an action to abate the same as a nuisance; and if he recovers. 
judgment, he may, in addition to having the same abated, recover ten 
dollars for every day such nuisance remained after such notice, and also 
his costs in said action. The board of county commissioners may at any 
time order the supervisor to forthwith remove any encroachment without. 
commencing an action. 

History: En. Sec. 5, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1730, R. C. M. 1921. Cal.. 
Pol. C. Sec. 2734. See also history Sec. 1726. 

1731. Removal of encroachment at expense of owner. If this encroach- 
ment is not denied, but is not removed for five days after the notice is. 
complete, the road supervisor may remove the same at the expense of the 
owner, occupant, or person controlling the same, and recover his costs. 
and expenses, and also, for each day the same remained after notice was 
complete, the sum of ten dollars in an action for that purpose. 

History: En. Sec. 6, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1731, R. C. M. 1921. Cal... 
Pol. C. Sec. 2735. See also history Sec. 1726. 

1732. Liability for permitting water to overflow highway. Any person 
storing or distributing water for any purpose, who permits the water to 
overflow any highway to the injury thereof, must, upon notification by 
the board of county commissioners, or the road supervisor of the district 
where such overflow occurred, repair the damages occasioned by: overflow; 
and should such repairs not be made within a reasonable time by such 
person, the road supervisors must make such repairs and recover the expense 
thereof from such person in an action at law. 


History: En. Sec. 7, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1732, R. C. M. 1921. Cal. 
Pol. C. Sec. 2737. See also history Sec. 1726. 


NOTE.—Related sections: 1738, 11531, R. C. M. 


1733. Excavations across highway—permit and bridges. All persons. 
contemplating the excavation of irrigating, mining, drainage, or other 
ditches across the public highways, are required to obtain a permit in 
writing from the board of county commissioners, or the supervisor of 
said district, before beginning such excavations, and to bridge such irri- 
gation, mining, drainage, or other ditches at once, substantially and in 
accordance with the plans and specifications furnished by the board of 
county commissioners; and thereafter said bridges shall be maintained 
by the county. And on failure or neglect to bridge as in this section pro- 
vided, the supervisor of the road district must immediately remove any 
obstruction placed there, and refill such ditch, if necessary for the conven- 
ience of the traveling public. 

History: En. Sec. 8, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1733, RK. C. M. 1921. Cal... 
Pol. C. Sec. 2737. See also history Sec. 1726. 

1734. Duty of person finding obstruction upon highway. It shall be 
the duty of any person finding any obstruction upon any highway of this. 
state to forthwith notify the road supervisor of such obstruction. 
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History: En. Sec. 9, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1734, R. C. M. 1921. See 
also history Sec. 1726. 

1735. Removal of tree falling upon highway. Whoever cuts down a 
tree so that it falls into any highway must forthwith remove the same, and 
is hable to a penalty of ten dollars for every day the same remains in 
such highway. 

History: En. Sec. 10, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1735, R. C. M. 1921. Cal. 
Pol. C. Sec. 2740. See also history Sec. 1726. 

1736. Posting speed limit upon bridges. Road supervisors must, when 
ordered by the board of county commissioners so to do, put upon bridges 
under their charge notices that there is ‘‘Five Dollars Fine for Riding or 
Driving on This Bridge Faster than a Walk.’’ Whoever thereafter rides 
or drives faster than a walk on such bridge is liable to pay five dollars 
fine for each offense. 

History: En. Sec. 11, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1736, R. C. M. 1921. Cal. 
Pol. C. Sec. 2741. See also history Sec. 1726. 

1737. Malicious injury to shade or ornamental trees. Whoever digs 
up, cuts down, or otherwise maliciously injures or destroys any shade or 
ornamental tree on any highway, unless the same is deemed an obstruc- 
tion by the board of county commissioners and removed under their direc- 
tion, forfeits one hundred dollars for each tree. 

History: En. Sec. 12, Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1737, R. C. M. 1921. Cal. 
Pol. C. Sec. 2742. See also history Sec. 1726. 

1738. Penalty for obstructing or injuring highway—notice to county 
attorney. Whoever obstructs or injures, or causes to be obstructed or 
injured, any highway, or diverts or causes to be diverted any water- 
courses thereon, or drains or causes to be drained any water from his 
land upon any highway, to the injury thereof, is liable to a penalty of 
ten dollars for each day such obstruction or mjury remains, and must be 
punished as provided in section 11464 of the penal code. It shall be the 
duty of the road supervisor to notify the county attorney of any and all 
violations of this act. 


History: En. Sec. 13, Ch. 6, Ch. 141, L. References 
1915; re-en. Sec. 1738, R. C. M. 1921. See Cited or applied as’ section 2726, polit- 


eC coc Gas ten ical code, before ‘amendment, in State v. 
NOTE.—Related sections: 1732, 11531, Auchard, 22 M 14, 55 P 361. 
RGM, 


1739. Dumping garbage upon or near highway. It shall be unlawful 
for any person or persons to dump or leave any garbage or dead animal 
in or upon any public highway, road, or alley of this state, or within 
two hundred yards of such public highway, road, or alley. Any person 
found guilty of a violation of this section shall be fined in a sum not ex- 
ceeding twenty-five dollars, or imprisoned in the county jail for a period 
not exceeding thirty days, or be punished by both such fine and imprison- 
ment, in the discretion of the court. 


History: En. Sec. 90, Ch. 44, L. 1903; . NOTE.—Related sections: 2484, 2649, 
re-en. Sec. 1434, Rev. C. 1907; re-en. Sec. E1236, eC! Mi: 
14, Ch. 6, Ch. 72, L. 1913; re-en. Sec. 14, 
Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1739, 
R. C. M. 1921. Cal. Pol. C. Sec. 2737. 
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1740. Depositing glass, nails, or other dangerous articles in highway.. 
It shall be unlawful for any person or persons to deposit any crockery 
or glass, nails, tacks, or any other article that would tend to injure 
horses’ feet or automobile tires in or upon any highways, road, or alley 
in this state. Any persons guilty of a violation of this section shall be 
fined in a sum not exceeding fifty dollars, or be imprisoned in the county 
jail for a period not exceeding sixty days, or be punished by both such 
fine and imprisonment, in the discretion of the court. 


History: En. Sec. 15, Ch. 6, Ch. 72, L. 1913; re-en. Sec. 15, Ch. 6, Ch. 141, L. 1915; 
re-en. Sec. 1740, R. C. M. 1921. Cal. Pol. C. Sec. 2737. 


1741. Prosecution of offenses by county attorney. The county attor- 
neys, upon complaint of the road supervisor or any other person, must 
prosecute all actions under the provisions of this act by a suit in the 
name of the state, and all penalties and forfeitures must be paid into the 
general fund of the county. 


History: En. Sec. 2734, Pol. C. 1895; re-en. Sec. 50, Ch. 44, L. 1903; re-en. Sec. 1386, 
Rev. C. 1907; re-en. Sec. 16, Ch. 6, Ch. 72, L. 1913; re-en. Sec. 16, Ch. 6, Ch. 141, L. 1915; 
re-en. Sec. 1741, R. C. M. 1921. Cal. Pol. C. Sec. 2743. 


1741.1. Penalty for defacing signs or barriers on roads closed to traffic. 
It shall be unlawful for any person to remove, destroy, or deface any 
barrier, or sign, erected by proper authority, indicating that a road, street, 
bridge, or highway is closed to traffic or to pass over a road or bridge 
that is marked, signed, or barricaded to indicate that it is closed to traffic. 
It shall also be unlawful for any person to extinguish, remove or destroy 
any lantern, torch, or reflector from any barricade or warning sign so 
erected. 


Any violation of this law shall be punishable by a fine of not less than 
ten dollars ($10.00) nor more than one hundred dollars ($100.00). 
History: En Sec. 1, Ch. 74, L. 1929. 


CHAPTER 150 
MONTANA HIGHWAY PATROL 


Section 1741.2. Montana highway patrol created. 

1741.38. Organization—rules and regulations. 

1741.4.  Supervisor—term—salary—supervisory power—residence requirement.. 

1741.5. Selection of patrolmen—qualifications—appointment and term—com- 
pensation. 

1741.6. Automobiles and motorcycles to be furnished by board—patrolmen 

: to provide uniforms. 

1741.7. Acts constituting crimes enumerated. 

1741.8. Penalties for violations — revocation of driver’s license — appeals — 
civil remedies unchanged. 

1741.9. Arrest by patrolmen allowed, when—forbidden to act in labor dis- 
putes or congregate to preserve peace in one county. 

1741.10. Arrests, how made—fees of justice of the peace. 

1741.11. Driver’s license required—fees. 

1741.12. Highway patrol revolving fund—composition of—payments from. 


1741.2. Montana highway patrol created. There is hereby created a 
‘‘Montana Highway Patrol’’ under the control and supervision of the Mon- 
tana highway commission. 

History: En. Sec. 1, Ch. 185, L. 1935. 
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1741.3. Organization—rules and regulations. Within sixty (60) days 
after the passage and approval of this act, the Montana highway patrol 
shall organize by fixing a permanent place of business, providing for 
clerical help, selecting a highway patrol supervisor, fixing reasonable 
rules and regulations for protecting the highways and the traveling public, 
and providing for the maintenance of the patrol and providing a method 
in conformity with the provisions of this act for the employment and super- 
vision of the patrol. 

History: En. Sec. 2, Ch. 185, L. 1935. 


1741.4, Supervisor—term—salary—supervisory power—residence re- 
quirement. The highway patrol supervisor shall hold his office until his 
appointment is terminated for cause, and shall receive a salary of not to 
exceed three thousand dollars ($3,000.00) per annum and necessary travel- 
ing expenses. The supervisor shall have direct control and supervision 
of all patrolmen subject to the approval of the Montana highway patrol 
board. The person named as supervisor shall have been a continuous 
resident of Montana for at least five (5) years. 

History: En. Sec. 3, Ch. 185, L. 1935. 


1741.5. Selection of patrolmen — qualifications — appointment and 
term—compensation. The board shall designate and name patrolmen in 
such number as may be justified from the fund hereinafter to be provided; 
said patrolmen shall be chosen in equal numbers from the twelve highway 
districts. Replacements and additions to the force shall be made in the 
same manner, but in no event shall the salaries and expenses of patrolmen 
ever exceed the amount hereinafter provided in the state highway patrol 
revolving fund. Patrolmen shall possess the following qualifications: 

1. Sound and active physical condition. 

2. Good moral character. 

3. Between the ages of twenty-four (24) and fifty-five (55) at the time 
of entering the service. . 

4. Resident of Montana for at least five years past. 

dD. Pass a satisfactory test in the operation of both automobiles and 
motorcycles. 

6. Not over fifty-five (55) per cent of the patrolmen shall belong to 
one political party. 

All patrolmen shall be placed under probationary training and service 
for a period of three months before permanent appointment by the board, 
and shall hold their permanent appointments while there are sufficient 
funds in the department or until removed for cause, after hearing before 
the board. The initial salary of patrolmen shall be one hundred twenty- 
five dollars ($125.00) per month, but the same may be increased at the 
discretion of the board not to exceed one hundred and sixty dollars ($160.00) 
for merited service in the patrol, together with actual traveling expenses. 

History: En. Sec. 4, Ch. 185, L. 1935. i 


1741.6. Automobiles and motorcycles to be furnished by board— 
patrolmen to provide uniforms. The board shall, as soon as possible, equip 
patrolmen with either automobiles or motorcycles and all of said equipment 
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shall be fitted with a distinctive siren and a particularly designated light at 
night. Probationary patrolmen shall provide themselves with a cap and 
badge designating their position, and permanent patrolmen shall equip 
themselves with a standard uniform designated by the board. 

History: En. Sec. 5, Ch. 185, L. 1935. 


1741.7. Acts constituting crimes enumerated. For the purpose of this 
act, the following acts on the main or secondary highways of the state of 
Montana outside of incorporated cities and towns, shall be deemed and 
declared menaces to the public health and safety, and constitute a crime 
punishable by law as hereinafter provided: 

1. Driving a motor vehicle in the night time without two well focused 
headlights and at least one tail light. 

2. Driving a motor vehicle without all proper licenses or permits, as 
now required or hereinafter provided. 

Driving a motor vehicle with improperly adjusted brakes. 

Passing a motor or other vehicle without giving proper warning. 
Passing other motors or vehicles on sharp turns or hills. 

Passing or meeting vehicles on the wrong side of the road. 
Transporting a trailer without proper lights or reflectors. 

Driving a vehicle other than automotive at night without proper 
lights or reflectors. 

9. Failure to completely stop a car at all stop signals, stop streets and 
intersections, or failure to give the proper warning when stopping or 
turning on a highway. 

10. Driving an automotive vehicle in a reckless manner. Driving an 
‘automobile or motorcycle in excess of speeds designated by the highway 
patrol supervisor at dangerous points. 

11. Driving a motor or other vehicle while intoxicated. 

History: En. Sec. 6, Ch. 185, L. 1935. 


ere tee 


1741.8. Penalties for violations—revocation of driver’s license — 
appeals—civil remedies unchanged. The violation of any of the provisions 
of the above mentioned sections, or other provisions of the state motor 
vehicle laws, other than driving in a reckless manner or while intoxicated, 
shall be punishable as follows: 

For the first offense the offender, in the discretion of the patrolmen, 
may be issued a ‘‘warning’’ card or be punished, on conviction, by a fine 
of not less than two dollars ($2.00) or more than five dollars ($5.00). 

For the second offense of the above mentioned provisions, the penalty 
shall not be less than five dollars ($5.00) or more than ten dollars ($10.00). 

For the third or subsequent offenses, the penalty shall not be less than 
twenty-five dollars ($25.00) or more than one hundred dollars ($100.00). 

On failure of payment of fines, the offender, in cases of misdemeanor, 
shall be imprisoned in the county jail in the county in which the offense 
has been committed, and said imprisonment shall be computed upon the 
basis of a two dollar ($2.00) fine for each day’s incarceration. 

For the offense of driving in a reckless manner, the fine for the first 
offense shall not be less than ten dollars ($10.00) or more than three hun- 
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dred dollars ($300.00) and/or imprisonment in the county jail for a term 
of not less than five (5) days or more than thirty (30) days. 

For the second offense, the fine shall not be less than three hundred 
dollars ($300.00) or more than five hundred dollars ($500.00) and/or im- 
prisonment in the county jail for a term of not less than thirty (380) days 
or more than six (6) months. 

For the third offense, the fine shall not be less than five hundred 
dollars ($500.00) or more than one thousand dollars ($1,000.00) and/or 
imprisonment in the state prison for a term of not less than six (6) months 
or more than three (3) years. 

For the offense of driving while intoxicated, the penalty for the first. 
offense shall be a fine of not less than twenty-five dollars ($25.00) or more 
than three hundred dollars ($300.00) and/or imprisonment in the county 
jail for a term of not less than ten (10) days or more than six (6) months. 

For the second offense, the fine shall not be less than three hundred 
dollars ($300.00) or more than one thousand dollars ($1,000.00) and/or 
imprisonment in the state prison for a term of not less than -six (6) months 
or more than three (8) years. 

For the third offense, the fine shall be not less than one thousand dol- 
lars ($1,000.00) or more than five thousand dollars ($5,000.00) and/or im- 
prisonment in the state prison for a term of not less than three (8) years 
or more than ten (10) years. ) 

In addition to the above-mentioned penalties, upon conviction of a 
motor vehicle driver of any of the offenses heretofore mentioned, it shall 
be in the discretion of the board to suspend, for a stated period, or to 
revoke said driver’s license. In the event of such suspension or revocation, 
an appeal may be had to any court of competent jurisdiction for a review 
of the order. 

It is not the intent of this act to in any manner provide immunity from 
civil prosecution or action for damages. 

History: En. Sec. 7, Ch. 185, L. 1935. 


1741.9 Arrest by patrolmen allowed, when—forbidden to act in labor 
disputes or congregate to preserve peace in one county. In addition to the 
above mentioned duties, the highway patrol supervisor and all patrolmen 
are authorized under this act to make arrests for the following offenses 
committed in their presence or when requested by any peace officer: 

The crimes of murder, assault with a deadly weapon, arson, burglary, 
grand larceny, kidnaping, illegal transportation of narcotics, or violation 
of the Dyer act regarding the transportation of stolen automobiles, but in- 
no event shall such patrolmen be deemed police officers in making ar- 
rests in other offenses, and shall in felony offenses, cooperate with sheriffs 
and other peace officers; provided that such highway patrolmen shall have 
no authority and are expressly forbidden to make arrests in labor disputes 
or in preventing violence in connection with strikes, and shall not be per- 
mitted to perform any duties whatsoever in connection with labor disputes, 
strikes or boycotts, and shall not be permitted to congregate or act as a 
unit in one county to suppress riots or to preserve the peace. 

History: En. Sec. 8, Ch. 185, L. 1935. 
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1741.10. Arrests, how made—fees of justice of the peace. Patrolmen, 
upon making an arrest, shall either deliver the offender to the nearest 
justice of the peace or, in lieu thereof, deliver to the offender a form of 
complaint describing the nature of the offense with instructions thereon for 
the offender to report to the nearest justice of the peace, with a notation of 
the proper bail justifiable for the offense. 


For the purpose of this act only, the fees of justices of the peace in all 
offenses in which the fine is five dollars ($5.00) or less, shall be one dollar 
($1.00), but if the fine is in excess of five dollars ($5.00), the justice of 
the peace shall be permitted the fee now prescribed by law; provided 
that no additional fees shall be paid justices of the peace where salaries 
are fixed by law. 


History: En. Sec. 9, Ch. 185, L. 1935. 


1741.11. Driver’s license required—fees. Within sixty (60) days from 
and after the passage and approval of this act, every owner and driver of 
a motor vehicle, including motorcycles, shall procure a driver’s license from 
the registrar of motor vehicles or from the county treasurer of the county 
in which applicant resides. 


The fee for a driver’s license for a taxi driver, truck driver or the owner 
of a motor vehicle shall be fifty cents (50c) ; for any additional drivers of 
passenger cars the fee shall be twenty-five cents (25c). 


History: Hn, Sec. 10, Ch. 185, L. 1935. 


1741.12. Highway patrol revolving fund—composition of—payments 
from. For the purposes of carrying out the provisions of this act, there 
is hereby created a state highway patrol revolving fund to which shall be 
eredited all of the fees above mentioned and, in addition thereto, all fines 
collected. Payment of all proper and approved expenditures for the 
salaries, expenses, equipment and maintenance of the highway patrol, in- 
cluding court costs not otherwise provided for, shall be made from the 
state highway patrol revolving fund in the same manner as other claims 
against said fund are paid. All fees, fines and forfeitures collected in any 
court from persons apprehended or arrested by patrolmen for violation of 
this act and the laws and regulations relating to the use of state highways 
and the operation of vehicles thereon must be paid to the state treasurer of 
Montana, and by him credited to the state highway patrol revolving fund, 
and a separate account shall be kept thereof; and at the time of payment 
of any such fee, fine or forfeiture there shall be filed with the state treas- 
urer a complete statement showing the total of the fees, fines or forfeitures 
received or incurred, which statement shall give the title of the court and 
cause and be subscribed by the person or officer making such payment; 
provided that from said fund shall be paid all court costs and fees, and ex- 
penses of the counties, in the event prisoners have been boarded. 


All fees in the state highway patrol revolving fund shall be used only 
for the purposes of said patrol as provided in this act, and warrants thereon 
shall be issued as provided by law. 


History: En. Sec. 11, Ch. 185, L. 1935. 
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Speed regulations. 

Traffic regulations. 

Vehicles carrying explosives or passengers for hire to stop at railroad 
crossings. 

Rules upon meeting vehicles. 

Accident or injury—duty of operators of vehicles—penalty. 

Drunkards not to be employed as drivers. 

Intoxicated drivers to be discharged. 

Driving on public highway while intoxicated prohibited. 

Penalty for operating motor vehicles while in an intoxicated condi- 
tion. 

Additional penalties. 

Licensee as prima facie owner of vehicle. 

Duty of driver to guard against runaways. 

Liability of owner for negligence of driver. 

Owner or operator of vehicle released from responsibility for injuries. 
of guest, when. 

Assumption of risk by guest in motor vehicle, when. 

Imputation of ordinary negligence to guest. 

Act not applicable to common earriers or demonstrators. 

Regulation and sale of sleighs. 

Penalty. 

Moving heavy machinery or loads. 

Moving steam-engines and the like along highways. 

Penalty for violation of two preceding sections. 

Regulation of size and weight of vehicles on public highways. 

Size of vehicles and loads. 

Trailers and towed vehicles. 

Weight of vehicles and loads. 

Officers may weigh vehicles and require removal of excessive loads. 

Permits for excess size and weight. 

When state or local road authorities may restrict right to use 
highways. 

Restrictions as to tire equipment. 

Penalties for misdemeanor. 

Disposition of fines. 

Accessories required upon motor vehicles. 

Penalties for violation of act—reporting convictions—duty of 
officers. ‘ 

Driving on highways under construction and on closed detours pro- 
hibited. 

State highway commission to define character of signs. 

Through routes may be designated — signs — destruction of signs — 

penalties. 

Parking on bridges or obstructing highways unlawful. 

Concealing identity after accident unlawful. 

Duty to stop and render assistance after accident—addresses to be 
given. 

Penalties. 

Lights required on rear of vehicles. 

Lights required when load protrudes from vehicle. | 

Penalty. 


1742. Speed regulations. Every person operating or driving a vehicle 
of any character on a public highway of this state shall drive the same 
in a careful and prudent manner, and at a rate of speed no greater than 
is reasonable and proper under the conditions existing at the point of 
operation, taking into account amount and character of traffic, condition 
of brakes, weight of vehicle, grade and width of highway, condition of 
surface, and freedom of obstruction to view ahead, and so as not to 
unduly or unreasonably endanger the life, limb, property, or other rights of 
any person entitled to the use of the street or highway; provided, however,. 
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that cities and towns may, by ordinance, regulate speed and traffic upon 
the streets within the incorporated limits. 


History: En. Sec. 7, Ch, 75. L. 1917; 
re-en. Sec. 1742, R. C. M. 1921. 


Conflict Between Statutes and Ordin- 
ances 


Where a city or town has in pursuance 
of this section, delegating the power to 
cities and towns by ordinance to regulate 
the speed of automobiles upon the streets 
within corporate limits, enacted an or- 
dinance on the subject, it has the force 
of statute, and in case of conflict between 
it and the state statute, the ordinance 
controls so long as the legislative dele- 
gation of authority remains unrepealed; 
otherwise the statute controls. Carey v. 
Guest, 78 M 415, 432, 258 P 236. 

In an action for damages arising out 
of an automobile accident’ which is 
grounded on a violation of a city ordin- 
ance relating to the speed at which ve- 
hicles may be driven on its streets, the 
court should not instruct the jury on the 
law of the state on the same subject. 
Marinkovich v. Tierney et al., 93 M 72, 
S155597°90; 17 By. 2d) O23. 


Rights of Pedestrians and Automobilists 
in Use of Streets 


ways in the exercise of which pedestrians 
are required to use ordinary care for their 
own safety, and the driver of an automo- 
bile must operate it in a careful and 
prudent manner and at a rate of speed 
no greater than is reasonable and proper 
under existing traffic and road condi- 
tions and the requirements of city ordin- 
ances. McKeon v. Kilduff, 85 M 562, 568, 
281 P 345. See, also, Green v. Bohm, 65 
M399, 211°’ P’320. 


Travel on Wrong Side of Road 


A person driving an automobile on the 
wrong side of the road is prima facie 
liable for a violation of this section for 
failing to exercise the precaution neces- 
sary to avoid frightening animals being 
driven on the road, and thus imperiling 
the safety of the drivers of such animals. 


‘Savage v. Boyce, 53 M 470, 473, 164 P 


887. 


References 


State v. Pepper, 70 M 596, 226 P 1108; 
Barney v. Board of Railroad Commrs., 93 
M 115; 17: P 2d 82; Harrington’ v. H. D. 


Lee Mercantile Co., 97 M 40, 61, 33 P 


Pedestrians and automobilists have 2d 553. 


equal rights in the use of streets or high- 


1743. Traffic regulation. Every person operating or driving a vehicle 
of any character upon a public street or highway of this state must observe 
the following traffic regulations: . 


1. Traffic must everywhere and at all times keep to the right. Vehicles 
moving in opposite directions must pass each other by turning to the right. 
Vehicles moving in the same direction must pass by turning to the left 
on the part of the one passing, and turning to the right on the part of the 
one being passed. At all (turns) curves, corners, and crossings, and par- 
ticularly where the view is in any manner obstructed both in cities and 
towns and in the country, vehicles must slow down and be under complete 
control and must keep to the right, so that if the width of the road permits, 
there is room on their left for the passing vehicle that may at any time 
suddenly or unexpectedly appear. 


2. In cities, towns or villages where traffic is heavy, slow moving 
traffic must keep as near as possible to the curb. Vehicles turning corners 
to the right must keep close to the right-hand curb; in turning to the left, 
vehicles must keep to the right and swing full around the intersection of 
the center lines of the street. The operator or driver of any vehicle desiring 
for any reason, either at or between street crossings, to turn to the left, 
must warn all following by extending his arm full from the shoulder for a 
period of not less than two seconds, and sufficiently in advance of turning 
to enable any one following to stop or make the necessary change in 
course. Provided, however, that if the motor vehicle operated and driven 
be equipped in the rear with a signal lamp with direction indicators which 
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will indicate clearly and positively the direction the operator or driver 
desires for any reason to turn, whether to the right or to the left, either 
at or between street crossings, and warning is given all following by means 
of such signal lamp for a period of not less than two seconds, and suffi- 
ciently in advance of turning to enable any one following to stop or make 
the necessary change in course it shall not be necessary to extend the 
arm and the foregoing provision relating thereto shall be of no force or 
effect during the period between one hour after sunset and one hour before 
sunrise. 

3. The operator or driver of any vehicle upon a publie highway, upon 
being overtaken by another vehicle and receiving a signal or notice from 
the operator or driver of the vehicle in the rear that he desires to pass must, 
without unnecessary delay make every reasonable effort to permit him to 
do so. 

4. No motor vehicle operating upon a public street or highway of this 
state shall pass on either side thereof a street-car which has stopped to 
receive or discharge passengers at a less distance than eight feet, nor at a 
speed greater than six miles per hour. 


History: En. Sec. 8, Ch. 75, L. 1917; 
re-en. Sec. 1743, R. C. M. 1921; amd. Sec. 
1, Ch. 80, L. 1927. 


Crossing 


The word ‘‘crossing’’ as used in this 
section, with relation of the duty of driv- 
ers at crossings, held to refer to the inter- 
section of a highway and a railroad or 
of two highways, and therefore .an in- 
struction based upon that section offered 
by defendant, through whose negligence 
in driving on a private way across the 
highway with the intention of entering a 
gate on the opposite side, plaintiff was 
injured, was properly refused as not ap- 
plicable. Knott v. Pepper, 74 M 236, 243, 
239 P 1037. 


Held, in an action for personal injuries 
sustained in an automobile accident on a 
city street in which it appeared that plain- 
tiff was struck while attempting to cross 
a business street between crossings, that 
the court erred in refusing defendant’s 
offered instruction to the effect that 
greater caution is required of a pedestrian 
where he crosses between crossings than 
at crossings, and that automobiles must 
be more cautious at crossings than between 
crossings, although ordinary caution must 
be observed by drivers and pedestrians at 
and between crossings, such instruction 
having been in harmony with the law de- 
clared by subdivision 1 of this section, 
and applicable to the conditions presented. 
Carey v. Guest, 78 M 415, 429, 258 P 236. 


Curves 


As against the contention that there 
was error in giving instruction that the 
law (this section) is that the driver of 
an automobile must slow down at curves 
and have his car under complete control, 
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in that there was no evidence that de- 
fendant knew or should have known there 
was a curve at the point of collision, held, 
that a person is presumed to -see, -and 
therefore know, that which he could see 
by keeping a lookout. McNair v. Berger, 
92 M 441, 460, 15 P 2d 834. 


Passing 


Plaintiff riding a motorcycle in a city 
street was endeavoring to pass a truck 
going in the same direction to the left and 
sounded the horn; the driver of the truck 
suddenly turned to the left without giv- 
ing the warning required by this section, 
causing a collision. There was no evi- 
dence that plaintiff had time to stop or 
change his course. Held, that plaintiff 
was not guilty of contributory negligence 
as a matter of law. Haney v. Mutual 
Creamery Co., 67 M 278, 283, 215 P 656. 

Under this section, automobile traffic 
must at all times keep to the right and 
where two vehicles are moving in the 
same direction, the one passing must turn 
to the left and the one being passed must 
turn to the right; the one passing is neg- 
ligent if he so carelessly manages his auto- 
mobile that a collision results, or attempts 
to pass at a time or under conditions which 
are not reasonably safe, as where he at- 
tempts to pass when another vehicle is 
approaching. McDonough v. Smith, 86 M 
545, 550, 284 P 542. 

Id. Ordinarily, the driver of a car 
overtaking and passing another must 
keep to the left and not turn to the right 
until entirely clear of the other car and 


is in duty bound to look out for the ear 


ahead. 

Id. Driving an automobile at a rapid 
rate of speed so close to a car ahead that, 
if the driver of the latter slows down, it 
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becomes necessary for the driver of the 


first to turn to the left to avoid striking . 


it, is negligence, particularly when in do- 
ing so he must turn in front of a car 
coming from the opposite direction. 


Street Cars 


Held, that as between the statute pro- 
viding that motor vehicles shall not pass 
a standing street-car at a less distance 
than eight feet nor at a speed greater than 
six miles an hour, and a city ordinance 
providing that on business streets auto- 
mobiles must not be driven faster than 
twelve miles an hour and that when pass- 
ing a standing street-car on the side on 
which passengers are discharged and re- 
ceived, they must stop, the ordinance was 
controlling, and under it defendant was 
not required to stop when driving on the 
opposite side of a standing street-car nor 
to clear it by a space of eight feet. Carey 
v. Guest, 78 M 415, 431 et seq., 258 P 236. 


Turning Corners 


In an action by a pedestrian against the 
driver of an automobile for personal in- 
juries sustained at a street crossing, an in- 
struction based upon subdivisions 1 and 2 
of this section, requiring the latter in 
turning corners to keep close to the curb, 
held prejudicially erroneous where the 
presence of a telephone pole in the high- 
way about six feet from the curb near 
the point of the accident rendered it im- 
possible for the driver to obey the man- 
date of the statute, its provisions being 
elastic, not rigid, to be applied in the 
light of physical conditions existing in 
the avenues of traffic. McGregor v. 
Weinstein, 70 M 340, 348, 225 P 615. 

The driver of a motor vehicle who, in 
violation of statute and city ordinance, 
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cuts a corner at a street intersection and 
enters the wrong side of the street where- 
by a traveler is injured, is guilty of neg- 
ligence per se. March v. Ayers, 80 M 
401, 410, 260 P 702. 


Held, that this section, imposing the duty 
upon drivers of motor vehicles of slowing 
down at curves and having their cars 
under complete control is not invalid as 
imposing an unreasonable obligation upon 
drivers and, therefore, unenforceable. Me- 
Nair v. Berger, 92 M 441, 15 P 2d 834. 


Wrong Side of Road 


In an action for damages for injuries 
sustained in a collision between plaintiff’s 
motorcycle and defendant’s automobile, 
the allegation in the complaint that de- 
fendant was on the left side of the road 
at the time of the accident, in disregard 
of the provision of the statute that ve- 
hicles must keep to the right, made out a 
prima facie charge of negligence. MceGin- 
nis v. Phillips, 62 M 223, 205 P 215. 

The fact that a motorist sought to be 
held liable in damages for injuries to his 
guest, resulting in death, at the time of 
the accident was driving on the left side 
of the road was not alone sufficient to 
show negligence on his part, since where 
the road is open and free from traffic, 
the entire road is free for his use. Har- 
rington v. H. D. Lee Mercantile Co., 97 M 
40, 62, 83 P 2d 553. 


References 


Green v. Bohm, 65 M 399, 211 P 320, 
Barney v. Board of Railroad Commission- 
ers et al., 983 M 115, 17 P 2d 82; Flynn 
v. Helena Cab & Bus Co., 94 M 204, 215, 
21 P 2d 1105. 


Vehicles carrying explosives or passengers for hire to stop at 


railroad crossings. The driver of any motor truck carrying explosive sub- 
stances of inflammable liquids, as a cargo or part of a cargo, or any motor 
bus carrying passengers for hire, before crossing at grade any track or 
tracks of a railway, shall stop such vehicle not less than ten feet or more 
than fifty feet from the nearest rail of such track, and while so stopped 
shall both look and listen in both directions along such track for approach- 
ing railway trains or cars before traversing such crossing. The provisions 
of this act shall not be deemed to apply at the crossing of a street or high- 
way and street railway tracks, or to railway tracks where traffic control 
signals are in operation and give indication to approaching vehicular traf- 


fic to proceed. 
History: En. Sec. 1, Ch. 33, L. 1933. 


1744. Rules upon meeting vehicles. When vehicles meet, the driver of 
each must turn reasonably to the right of the center of the highway or 
road, so as to pass without interference, under the penalty of twenty-five 
dollars, for every neglect, to be recovered by the party injured. Where 
the whole breadth of the roadway is not worked, the center of the worked 
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part is the center of the highway. In times of snow where there is a 
beaten track, the center of that is the center of the highway or road. But 
this section does not apply to vehicles meeting cars running on rails or 
grooved tracks. 

History: En. Sec. 81, Ch. 44, L. 1903; vehicle, coming from the opposite direc- 
re-en. Sec. 1420, Rev. C. 1907; re-en. Sec. tion, to pass in safety, was at fault, and 
1, Ch. 8, Ch. 72, L. 1913; re-en. Sec. 1, Ch. liable for damages for injury resulting 


8, Ch. 141, L. 1915; re-en. Sec. 1744, R. C. therefrom. Savage v. Boyce, 53 M 470, 
M. 1921. Cal. Pol. C. Sec. 2931. 473, 164 P 887. 


Operation and Effect References 


Under this section, the driver of an State v. Pepper, 70 M 596, 600, 226 P 
automobile, who failed to turn to the 1108; Barney v. Board of Railroad Com- 
right of the way sufficiently to permit a mrs., 93 M 115, 128, 17 P 2d 82. 


1744.1. Accident or injury—duty of operators of vehicles—penalty. 
In case of accident or injury to a person or persons or property on the 
public highways, due to the operation thereon of any vehicle, the person 
operating or driving shall stop, and upon request of the person or persons 
injured or whose property has suffered injury, or upon request of any other 
person present, must give his true name and correct place of residence, 
and the registration number of his vehicle, if it be a motor vehicle, and 
if such person operating or driving is not the owner thereof, the correct 
name and address of the owner of such vehicle. In the event the person 
injured or whose property has suffered mjury, is unable to make such 
request, the driver of such vehicle must make such report as required by 
this act to the nearest sheriff’s office or nearest office of chief of police 
within a period of twenty-four (24) hours after such accident has occurred 
or injury sustained. 


Any person violating the provisions of this act or failing to give the 
information as required by this act, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be subject to a fine of not less than twenty- 
five ($25.00) dollars, or more than five hundred ($500.00) dollars, or not 
less than ten (10) days imprisonment or more than three months imprison- 
ment or by both such fine and imprisonment. 


History: En. Sec. 1, Ch. 12, L. 1923. 


1745. Drunkards not to be employed as drivers. No person must 
employ to drive any vehicle for the conveyance of passengers upon any 
public highway or road a person addicted to drunkenness, under penalty 
of five dollars for every day such person is in his employ. 

History: En. Sec. 82, Ch. 44, L. 1903; References 
re-en. Sec. 1421, Rev. C. 1907; re-en. Sec. 2, State v. Pepper, 70 M 596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 2, Ch. 8, P 1108; Barney v. Board of Railroad 


Ch. 141, L. 1915; re-en. Sec. 1745, R. C. M. Commrs., 93 M 115, 128, 17 P 2d 82. 
1921. Cal. Pol. C. Sec. 2932. 


1746. Intoxicated drivers to be discharged. If any person, while 
actually employed in driving any vehicle, is intoxicated to such a degree 
as to endanger the safety of his passengers, the owner, on receiving from 
any passenger a written notice of the fact, verified by his oath, must forth- 
with discharge such driver, and if he have such driver in his service within 
six months after such notice, he incurs a like penalty. 
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History: En. Sec. 83, Ch. 44, L. 1903; References 
re-en. Sec. 1422, Rev. C. 1907; re-en. Sec. 3, . State v. Pepper, 70 M 596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 3, Ch. 8, P 1108; Barney v. Board of Railroad 
Ch. 141, L. 1915; re-en. Sec. 1746, R. C. M. Commrs., 93 M 115, 128, 17 P 2d 82. 
1921. Cal. Pol. C. Sec. 2933. 


1746.1. Driving on public highway while intoxicated prohibited. It 
shall be unlawful for any person while in an intoxicated condition or under 
the influence of intoxicating liquor or any drug or narcotic to drive, 
operate or run upon or over any highway or street or public thoroughfare 
within the state of Montana, whether within or without a municipality, 
any automobile, truck, motorcycle or any other motor vehicle. 

History: En. Sec. 1, Ch. 166, L. 1929. 


1746.2. Penalty for operating motor vehicle while in an intoxicated 
condition. Any person driving, operating or running any such motor ve- 
hicle upon or over any highway, street or public thoroughfare of the state 
of Montana, whether within or without a municipality while intoxicated 
or under the influence of intoxicating liquor or of any drug or narcotic 
shall upon conviction thereof be fined not less than fifty dollars ($50.00) nor 
more than three hundred dollars ($300.00) or shall be imprisoned in the 
county jail not less than thirty days nor more than six months, such fine 
or imprisonment shall be assessed against any such person so convicted 
regardless of whether or not his act or acts or omission have resulted in 
any damage to a person or property of any person, firm or corporation. 
Such conviction shall of itself forthwith operate as revocation of such 
driver’s license to operate any motor vehicle and shall of itself render such 
license null and void and the person so convicted and punished shall not 
be eligible to apply for or receive a license to operate any motor vehicle, 
nor shall he be permitted to drive, run or operate any such motor vehicle, 
for thirty days from the date of such conviction; if that person whose 
license has been revoked by his conviction of a violation of this act afore- 
said shall thereafter drive, run or operate upon any highway, street or 
public thoroughfare within this state, whether within or without a munici- 
pality any motor vehicle within the time for which his said license has 
been suspended or revoked, he shall upon conviction thereof be punished 
by a fine of not less than two hundred dollars ($200.00) or more than five 
hundred dollars ($500.00) or by imprisonment in the county jail not less 
than ninety days nor more than one year. 

History: En. Sec. 3, Ch. 166, L. 1929. 


1746.3. Additional penalties. In addition to the penalties heretofore 
provided, any person convicted of a violation of this act shall be subject to 
the following penalties: 

(1) For the first offense the motor vehicle being driven in such viola- 
tion, if owned by the convicted person, shall not be used by such person 
for a period not less than thirty days, nor more than six months; provided, 
however, that nothing in this section shall prevent any member of his 
family or other person from operating or driving such motor vehicle. 

(2) For the second offense the motor vehicle driven in committing 
such second offense, if owned by the convicted person, shall not. be used 
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by himself or any member of his family or by any person for any purpose 
whatsoever, for not less than six months, nor more than one year; provided, 
however, that the court may within its discretion permit other members 
of the family of such convicted person or any other person to operate or 
drive such motor vehicle. 

(3) Where the foregoing additional penalties of this section are im- 
posed by judgment of any court it shall be the duty of the court imposing 
such penalty to give notice to the registrar of motor vehicles of the entry 
of such judgment. : 

History: En. Sec. 4, Ch. 166, L. 1929. ‘ 


1746.4. Licensee as prima facie owner of vehicle. Licensee of motor ve- 
hicle shall prima facie be deemed owner thereof. For the purpose of this 
act the person appearing on the public records as licensee of any motor 
vehicle shall prima facie be deemed the owner thereof. 

History: En. Sec. 5, Ch. 166, L. 1929. 


1747. Duty of driver to guard against runaways. The driver of any 
vehicle used to convey passengers must not leave the horses attached 
thereto while passengers remain in the same, without first fastening the 
horses or placing the lines in the hands of some other pefson, so as to 
prevent their running, under a penalty of twenty dollars for each offense. 


History: En. Sec. 84, Ch. 44, L. 1903; References 
re-en. Sec. 1423, Rev. C. 1907; re-en. Sec. 4, State v. Pepper, 70 M 596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 4, Ch. 8, P 1108; Barney v. Board of Railroad 
Ch. 141, L. 1915; re-en. Sec. 1747, R. C. M. Commrs., 93 M 115, 128, 17 P 2d 82. 
1921. Cal. Pol. C. Sec. 2934. 


1748. Liability of owner for negligence of driver. The owner of every 
vehicle running or traveling upon any highway or road for the conveyance 
of passengers is liable for all damage to person or property done by any 
person in his employment as a driver while driving such vehicle, whether 
done wilfully or negligently, or otherwise, in the same manner as such 
driver would be liable. 


History: En. Sec. 5, Ch. 8, Ch. 72, L. 
1913; re-en. Sec. 5, Ch. 8, Ch. 141, L. 1915; 
re-en. Sec. 1748, R. C. M. 1921. Cal. Pol. 
C. Sec. 2936. 


Operation and Effect 


Under this section, the owner of a ve- 
hicle employed for the conveyance of pas- 
sengers is liable for all damages done by 


a driver in his employ to person or prop- 

erty while acting within the scope of his 

employment. Rohan v. Sherman & Reed 

et al, 61 M 519, 528, 202 P 749. 
References 


State v. Pepper, 70 M 596, 600, 226 
P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82. 


1748.1. Owner or operator of vehicle released from responsibility for 
injuries of guest, when. The owner or operator of a motor vehicle shall 
not be liable for any damages or injuries to any passenger or person riding 
in said motor vehicle as a guest or by invitation and not for hire, nor for 
any damages to such passenger’s or person’s parent or guardian, unless 
damage or injury is caused directly and proximately by the grossly negli- 
gent and reckless operation by him of such motor vehicle. 


History: En. Sec. 1, Ch. 195, L. 1931. relieved from liability for injuries to their 


guests proximately caused by the driver’s 


Operation and Effect ordinary negligence in their operation; if 


By the enactment of this act, in 1931, 
owners and operators of automobiles are 
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the negligence was gross or the operation 
of the car reckless, the owner or operator 
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is liable for the consequent injuries to the 
guest. 
Co. et al; 96M 512, 520, 32 PB 2d 11. 

Id. Irrespective of the meaning attri- 
butable to the terms ‘‘grossly neglgent’’ 
or ‘‘reckless operation’’ of an automobile 
within the meaning of this act, where the 
conduct of the driver resulting in injury 
to his guest was something more than or- 
dinary negligence, i.e., absence of ordin- 
ary and reasonable care,—liability at- 
taches. 

Id. In an action for damages for the 
death of a guest of the driver of an auto- 
mobile occurring at a railway crossing in 
the dark hours of a winter morning, evi- 
dence showing inter alia, that the driver 
was proceeding on an oiled road at a 
speed of from 35 to 40 miles an hour and 
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approaching a sharp curve just before 
reaching the crossing; the driver accord- 
ing to his own statement ‘‘knew the road 
like a book’’; a number of warning signs 
along the highway were elearly visible 
for a considerable distance but the driver 
did not slacken his speed until he had 
rounded the curve, when he felt the car 
skid on the ice with the result that the 
car was overturned on the crossing and 
struck by a train. Held, that the trial 
court did not err in denying a motion for 
nonsuit and in permitting the jury to pass 
upon the question whether the driver was 
or was not grossly negligent. 


References 


McNair v. Berger, 92 M 441, 454, 15 P 
2d 834. 


1748.2. Assumption of risk by guest in motor vehicle, when. Any per- 
son riding in a motor vehicle as a guest or by invitation and not for hire, 
assumes as between owner and guest the ordinary negligence of the owner 
or operator of such motor vehicle. 

History: En. Sec. 2, Ch. 195, L. 1931. 


1748.3. Imputation of ordinary negligence to guest. The ordinary 
negligence of the owner or operator of a motor vehicle as between owner 
and guest is imputed to any person riding in such vehicle as a guest or by 
invitation and not for hire. 

History: En. Sec. 3, Ch. 195, L. 1931. 


1748.4. Act not applicable to common carriers or demonstrators. This 
act shall not relieve a public carrier or any owner or operator of a motor 
vehicle while the same is being demonstrated to the prospective purchaser 
of responsibility for any injury sustained by the passenger being trans- 
ported by such public carrier or by such owner or operator. 

History: En. Sec. 4, Ch. 195, L. 1931. 


1748.5. Regulation of sale and use of sleighs. On and after the first 
day of January, 1924, it shall be unlawful for any person, firm or corpora- 
tion in this state to sell any new or first hand draft sleigh, to any person 
or persons residing in this state for use herein, unless the runners of such 
sleigh shall measure from center to center four feet and six inches or wider. 
And on and after January lst, 1928, it shall be unlawful for any person 
or persons to use upon any of the public highways of this state any sleigh, 
unless the runners shall measure from center to center four feet and six 
inches, or wider. 

History: En. Sec. 1, Ch. 101, L. 1923. 


1748.6. Penalty. Any person, firm or corporation violating any of the 
provisions of this act shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than ten dollars ($10.00) nor more than 
twenty-five dollars ($25.00). 

History: En. Sec. 2, Ch. 101, L. 1923. 


1749. Moving heavy machinery or loads. All persons owning, control- 
ing, operating or managing threshing machines, steam engines, saw mills, 
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or any heavy loads whatever kind or nature, are required in moving the 
same over public highways, to lay down planks, not less than one foot wide, 
three inches in thickness, and of sufficient length on the floors of all 
bridges and culverts situated on the public highways, while crossing the 
same, for the wheels of said threshing machines, steam engines, saw mills, 
or other vehicles carrying heavy loads of any kind to run on; provided, 
that this section shall not apply to any threshing machines, saw mill, steam 
engine, or other vehicle carrying heavy loads not exceeding six tons in 
weight; provided further, that owners and operators of trucks carrying a 
net load over and above the weight of the truck itself of more than six 
tons, are hereby made personally liable for breakage or damage done to 
bridges or culverts, when same have not been planked in accordance with 

the provisions of this section. 


History: En. Sec. 87, Ch. 44, L. 1903; References 
re-en. Sec. 1426, Rev. C. 1907; re-en. Sec. 6, State v. Pepper, 70 M 596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 6, Ch. 8, P 1108; Barney v. Board of Railroad 
Ch. 141, L. 1915; re-en. Sec. 1749, R. C. M. Commrs., 93 M 115, 128, 17 P 2d 82. 
1921; amd. Sec. 1, Ch. 164, L. 1925. 


1750. Moving steam-engines and the like along highways. All persons 
owning, controlling, operating, or managing threshing-machines, sawmills, 
or steam-engines of any kind, are required in moving the same along the 
public highways, or meeting any person or persons on horses or mules, or in 
vehicles drawn by horses or mules, to shut off the steam and halt until such 
horses or mules shall have safely fated 


History: Ap. p. Sec. 88, Ch. 44, L. 1903; References 
re-en. Sec. 1427, Rev. C. 1907; re-en. Sec. 7, State v. Pepper, 70 M -596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 7, Ch. 8, P 1108; Barney v. Board of Railroad 
nia L. 1915; re-en. Sec. 1750, R. C. M. Commrs., 93 M 115, 128, 17 P 2d 82. 

921. 


1751. Penalty for violation of two preceding sections. Any person or 
persons violating the provisions of the two preceding sections shall be guilty 
of a misdemeanor, and shall, on conviction thereof, be fined in a sum not 
less than five dollars nor more than one hundred fifty dollars. 


History: En. Sec. 89, Ch. 44, L. 1903; References 
re-en. Sec. 1428, Rev. C. 1907; re-en. Sec. 8, State v. Pepper, 70 M 596, 600, 226 
Ch. 8, Ch. 72, L. 1913; re-en. Sec. 8, Ch. 8, P 1108; Barney v. Board of Railroad 
Ch. 141, L. 1915; re-en. Sec. 1751, R. Cc. M. Commrs., 937M 115). 123, 17 PF 2d 82, 
1921. 


1751.1. Regulation of size and weight of vehicles on public highways. 
It shall be unlawful and constitute a misdemeanor for any person to drive 
or move, or for the owner to cause or knowingly permit to be driven or 
moved, on any public highway any vehicle or vehicles of a size or weight 
exceeding the limitations stated in this act, or any vehicle or vehicles which 
are not so constructed or equipped as required in this act or the rules and 
regulations of the highway commission or local authorities adopted pursuant 
thereto, and the maximum size and weight of vehicles herein specified shall 
be lawful throughout this state, and local authorities shall have no power or 
authority to alter said ieee except as apse authority may be grant- 
ed in this act. 


History: En. Sec. 1, Ch. 171, L. 1931. 
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1751.2. Size of vehicles and loads. (a) No vehicle shall exceed a total 
outside width, including any load théreon, of eight (8) feet, except that the 
width of a farm tractor, or of loads of hay or straw, shall not exceed twelve 
(12) feet, and except further that the limitations as to size of vehicles stated 
in this section shall not apply to implements of husbandry, equipment, struc- 
tures or implements of industry, temporarily propelled or moved upon the 
public highway or to road machinery engaged in the construction or main- 
tenance of highways. 

(b) No vehicle unladen or with load shall exceed a height of fourteen 
(14) feet six (6) inches. | 

(ec) No vehicle shall exceed a length of thirty-three (33) feet. 

(d) No vehicle shall carry any load extending more than three (3) feet 
beyond the front thereof. 

(e) No passenger vehicle shall carry any load extending beyond the 
line of the fenders on either side of such vehicle more than twelve (12) 
inches. 

History: En. Sec. 2, Ch. 171, L. 1931; amd. Sec. 1, Ch. 147, L. 1933. 


1751.3. Trailers and towed vehicles. (a) No motor vehicle shall be 
driven upon any highway drawing or having attached thereto more than one 
other vehicle. 

(b) The draw bar or other connection between any two (2) vehicles, 
one (1) of which is towing or drawing the other on a highway, shall not 
exceed fifteen (15) feet in length from one (1) vehicle to the other. When- 
ever such connection consists of a chain, rope or cable, there shall be dis- 
plaved upon such connection a red flag or other signal or cloth not less than 
twelve (12) inches both in length and width. 

(c) .The total length of any combination of vehicles shall in no case 
exceed sixty (60) feet; provided, however, that the highway commission 
and local authorities in their respective jurisdictions may further limit the 
length of trailers on highways where curvature would make the use of long 
trailers dangerous to other traffic using the highway. 

History: En. Sec. 3, Ch. 171, L. 1931. . 


1751.4. Weight of vehicles and loads. No vehicle of four (4) wheels 
whose gross weight including load is more than twenty-four thousand (24,- 
060) pounds; no vehicle having a greater load than sixteen thousand eight 
hundred (16,800) pounds on one (1) axle, and no vehicle having a load of 
over eight hundred (800) pounds per inch width of tire upon any wheel 
concentrated upon the surface of the highway (said width in the ease of 
solid rubber tires to be measured between the flanges of the rim) shall be 
permitted on highways which are surfaced with gravel or higher type of 
surfacing. When axles are spaced less than eight (8) feet apart the load on 
each axle shall not exceed eight thousand four hundred (8,400) pounds. 

Single vehicular units of more than four (4) wheels operated without 
trailer or semi-trailer shall be permitted a gross weight not exceeding thirty- 
four thousand (34,000) pounds provided the gross weight on any axle does 
not exceed thirteen thousand (138,000) pounds. 

History: En. Sec. 4, Ch. 171, L. 1931. 
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1751.5. Cfficers may weigh vehicles and require removal of excessive 
loads. Any peace officer having reason to believe that the weight of a 
vehicle and load is unlawful is authorized to weigh the same either by means 
of portable or stationary scales, and may require that such vehicle be driven 
to the nearest scales in the event such scales are within two (2) miles. The 
officer may then require the driver to unload immediately such portion of 
the load as may be necessary to decrease the gross weight of such vehicle 
to the maximum therefor specified in this act. 

History: En. Sec. 5, Ch. 171, L. 1931. 


1751.6. Permits for excess size and weight. The state highway commis- 
sion and local authorities in their respective jurisdictions may in their dis- 
eretion, upon application in writing and good cause being shown therefor, 
issue a special permit in writing, authorizing the applicant to operate or 
move a vehicle of a size or weight exceeding the maximum specified in this 
act upon any highway under the jurisdiction of and for the maintenance of 
which the body granting the permit is responsible. No permit shall be 
issued for a period of more than nine (9) months and every such permit 
shall designate the routes to be traversed and may contain any other re- 
strictions or conditions deemed necessary by the body granting such per- 
mit, and may be cancelled at any time by such body for cause. Every such 
permit or a true copy thereof shall be carried in the vehicle to which it 
refers and shall be open to inspection by any peace officer, and it shall be a 
misdemeanor for any person to violate any of the terms or conditions of 
such special permit. 

History: En. Sec. 6, Ch. 171, L. 1931; amd. Sec. 2, Ch. 147, L. 1933. 


1751.7. When state or local road authorities may restrict right to use 
highways. State or local road authorities may by ordinance or resolution 
prohibit the operation of vehicles upon any public highway under their re- 
spective jurisdictions or impose restrictions as to the weight of vehicles, for 
a total period of not to exceed ninety (90) days in one (1) calendar year, 
when operated upon any public highway under the jurisdiction of and for 
the maintenance of which such authorities are responsible, whenever any 
said highway by reason of deterioration, rain, snow or other climatic condi- 
tions will be seriously damaged or destroyed unless the use of vehicles there- 
on is prohibited or the permissible weights thereof reduced. Such authori- 
ties enacting any such ordinance or resolution shall erect or cause to be 
erected signs designating the provisions of the ordinance or resolution at 
each end of that portion of any highway affected thereby, and the ordi- 
nance or resolution shall not be effective until or unless such signs 
are erected. Such authorities may also, by ordinance or resolution, prohibit 
the operation of trucks or other commercial vehicles, or impose limitations 
as to the weight thereof on designated highways, which prohibitions and 
limitations shall be designated by appropriate signs placed on such high 
ways. 

History: En. Sec. 7, Ch. 171, L. 1931. 


1751.8. Restrictions as to tire equipment. (a) Every solid rubber tire 
on a vehicle moved on any highway shall have rubber on its entire traction 
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surface at least one (1) inch thick above the edge of the flange of the entire 
periphery. 

(b) No tire on a vehicle moved on a highway shall have on its peri- 
phery any block, stud, flange, cleat, or spike, or any other protuberances 
of any material other than rubber which projects beyond the tread of the 
traction surface of the tire, except that it shall be permissible to use tire 
chains of reasonable proportions upon any vehicle when required for safety 
because of snow, ice or other conditions tending to cause a vehicle to slide 
or skid. | 

(ec) The state highway commission and local authorities in their re- 
spective jurisdictions may in their discretion, issue special permits authoriz- 
ing the operation upon a highway of traction engines or tractors having 
movable tracks, with transverse corrugations upon the periphery of such 
movable tracks on farm tractors or other farm machinery. 

History: En. Sec. 8, Ch. 171, L. 1931. 


1751.9. Penalties for misdemeanor. (a) It shall be unlawful and con- 
stitute a misdemeanor for any person to violate any of the provisions of 
this act unless such violation is by this act or other law of this state de- 
clared to be a felony. | 7 

(b) Every person convicted of a misdemeanor for a violation of any 
of the provisions of this act for which another penalty is not provided shall 
for a conviction thereof be punished by a fine of not more than one hun- 
dred dollars ($100.00) or by imprisonment in the county or municipal jail 
for not more than ten (10) days; for a second such conviction within one 
(1) year thereafter such person shall be punished by a fine of not more 
than two hundred dollars ($200.00) or by imprisonment in the county or 
municipal jail for not more than twenty (20) days or by both such fine and 
imprisonment; upon a third or subsequent conviction within one (1) year 
after the first conviction such person shall be punished by a fine of not more 
than five hundred dollars ($500.00) or by imprisonment in the county or 
municipal jail for not more than six (6) months or by both such fine and 
imprisonment. 

History: En. Sec. 9, Ch. 171, L. 1931. 


1752. Disposition of fines. Any and all fines collected for the violation 
of any of the provisions of this act shall belong to the general road fund of 
the county; and shall, immediately after their collection, be paid over by 
the court or magistrate collecting the same to the county treasurer for the 
use and benefit of that fund. 


History: En. Sec. 1, Ch. 10, Ch. 72, L. References 
1913; re-en. Sec. 1, Ch. 10, Ch. 141, L. 1915; State v. Pepper, 70 M 596, 600, 226 
re-en. Sec. 1752, R. C. M. 1921. P 1108; Barney v. Board of Railroad 


Commrs., 93 M 115, 128, 17 P 2d 82. 


1753. Accessories required upon motor vehicles. Every motor vehicle 
operated or driven upon the public highways of this state shall be pro- 
vided with the following accessories: 

1. Two sets of independently operated brakes in good working order 
either one of which sets must be sufficient to stop the drive-wheels of the 
ear and prevent them from turning while the car is in motion. 
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2. A horn or other device for signaling sufficient under all reasonable 
conditions to give timely warning of the approach of the motor vehicles. 


3. During the period between one hour after sunset and one hour be- 
fore sunrise, every motor vehicle of the three or four wheeled type shall 
display two white lights in front (one on each side), and one light in the 
rear. Every motor vehicle of the motorcycle or two-wheeled type shall 
display one white light in front, and one light in the rear, which said rear 
lights in both classes of motor vehicles shall display red rays visible to the 
rear, and shall throw white light upon the number plate carried on the rear 
of such vehicle, and illuminate the same so that the number will be clearly 
visible at a distance of one hundred feet. The light of the front lamps shall 
be visible at least two hundred feet in the direction which the motor vehicie 
is proceeding. The front lights of all motor vehicles shall be equipped with 
some style of non-glare dimmers by which the intensity of such lights is 
diminished ; and it shall be unlawful for the driver of any motor vehicle in 
the state of Montana to display on the front of such vehicle lights of such 
a degree of brightness as tends to confuse drivers of vehicles coming in 
contact with or moving in an opposite direction from such motor vehicles. 

History: En. Sec. 9, Ch. 75, L. 1917; 


amd. Sec. 1, Ch. 110, L. 1919; re-en. Sec. 
1753, BR. C. M. 1921. 


having lights, the absence of lights could 
not be deemed negligence, was properly 
refused, the hour fixed by statute being 


NOTE.—In order to arrange the laws 
according to their subject-matter it was 
necessary to detach the above section from 
other portions of the original act. The 
term ‘‘motor vehicles’? as used in this 
section is defined by section 1763. 


Headlights 


In an action for damages for personal 
injuries sustained in a collision after dark 
between plaintiffs automobile, the lights 
of which were burning, and that of the 
defendant without lights, in which the 
negligence alleged was defendant’s driving 
without lights when a reasonably prudent 
man would have had them burning, an in- 
struction that if the accident occurred be- 


immaterial if the conditions were such 
as to require the display of lights. Knott 
v. Pepper, 74 M 236, 239 P 1037. 


While violation of this section, requir- 
ing headlights on automobiles between one 
hour after sunset and one hour before 
sunrise, constitutes negligence, in consid- 
ering whether or not such negligence con- 
tributed to an accident or barred recov- 
ery, courts must take into consideration 
the conditions existing at the time and 
place of the accident. Simpson v. Miller, 
97 M 328, 337, 34 P 2d 528. 


References 


State v. Pepper, 70 M 596, 600, 226 
P 1108; Barney v. Board of Railroad 


fore the hour fixed by this section, for Commrs., 93 M 115, 128, 17 P 2d 82. 


1754. Penalties for violation of act—reporting convictions—duty of 
officers. 1. The violation of any of the provisions of this act shall consti- 
tute a misdemeanor, punishable by a fine of not exceeding one hundred 
dollars. The third or subsequent conviction for violation of the provisions 
of this act, by a licensed and registered chauffeur, may be punishable by the 
suspension of the right to operate a motor vehicle as a registered and 
licensed chauffeur under the provisions of this act, for a period of not more 
than six months; and the registrar of motor vehicles, upon the reeommenda- 
tion of the trial court, shall forthwith revoke the license of the person con- 
victed, and no new license shall be issued to such person for at least six 
months after the date of such conviction, nor thereafter, except in the dis- 
eretion of the registrar of motor vehicles. Nothing herein contained shall 
prevent the indictment of a person so violating for an offense committed 
under any other law. 
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2. Reporting conviction to registrar of motor vehicles. Upon the convie- 
tion of any person for a violation of any of the provisions of this act, the 
magistrate or other judicial officer before whom the proceedings are held, 
shall immediately certify the fact of the case, including the name and ad- 
dress of the offender, the character of the punishment and the amount of 
any fine imposed and paid, to the registrar of motor vehicles, who shall 
enter the same either in the book or index of licensed chauffeurs, as the 
case may be, opposite the name of the person convicted, and, in the case 
of any other person, in a book or index of offenders to be kept for such 
purposes, in alphabetical order. If any such conviction shall be so reversed 
upon appeal therefrom, the person whose conviction has been so reversed 
may serve on the registrar of motor vehicles a certified copy of the order 
of reversal, whereupon the registrar of motor vehicles shall enter the same 
in the proper book or index in connection with the record of such convie- 
tion. 

8. It is hereby made mandatory upon all peace and police officers of 
the state, of the counties of the state and of towns, cities and villages, to 
earry out the provisions of this act and arrest the drivers or owners of any 
motor vehicle being used or driven in violation of any of the provisions of 
this act. 

History: En. Sec. 11, Ch. 75, L. 1917; References 
re-en. Sec. 1754, R. C. M. 1921. McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 
600, 226 P 1108; Barney v. Board of Rail- 
road Commrs., 93 M 115, 128, 17 P 2d 82. 

1754.1. Driving on highways under construction and on closed detours 
prohibited. It shall be unlawful for any person, or persons to operate, drive, 
or propel any vehicle upon any highway, detour, or road, in the state of 
Montana in the course of construction, or repair, or being constructed and 
repaired, when the state highway commission or any person, firm, or cor- 
poration employed by it, or the federal government shall have erected or 
caused to be placed any detour, barrier, sign, or warning signal in any 
manner or at all indicating that the traffic along or across such highway, 
detour, or road, is closed, or is not to be carried on. 

History: En. Sec. 1, Ch. 134, L. 1931. 


1754.2. State highway commission to define character of signs. For the 
purpose of defining what shall be a proper or legal detour sign, barrier, or 
warning signal the state highway commission of the state of Montana is 
hereby authorized and empowered to promulgate fixed rules and regulations 
defining what character of detour sign, barrier, or warning signals shall 
be erected for given classes or kinds of repair or construction work, and 
where and when such detour sign, barrier, or warning signal shall be placed. 

History: En. Sec. 2, Ch. 134, L. 1931. 


1754.3. Through routes may be designated—signs—destruction of signs 
—penalties. The state highway commission of the state of Montana is 
hereby authorized to designate any state highway or portion of a state high- 
way as a through route, and to erect stop signs at any or all intersecting 
public roads. Any person, or persons, who shall drive upon any highway, 
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detour, or road, or any part thereof where there are signs or barriers in- 
dicating that traffic along or across such highway, detour or road, is closed 
and not to be carried’on, or contra to any detour sign, barrier, or warning 
signal which has been erected and placed in accordance with the rules and 
regulations of the state highway commission shall be held to be unlawfully 
upon said highway, detour, or road, unless reasonably safe detours have been 
provided. Any person, or persons so unlawfully on such highway, detour 
‘or road, or who removes, destroys or defaces any detour sign, barrier, or 
warning signal erected under the authority of this act, or pursuant to di- 
rections of the state highway commission, or the federal bureau of public 
roads, or who extinguishes, removes, or destroys any lantern, torch or re- 
flector from any barrier or warning signal so erected shall be deemed guilty 
of a misdemeanor and upon conviction shall be punished by a fine of not 
less than $10.00, nor more than $300.00, or imprisonment in the county jail 
not to exceed 60 days, or by both such fine and imprisonment. 
History: En. Sec. 3, Ch. 134, L. 1931. 


- 1754.4. Parking on bridges or obstructing highways unlawful. It shall 
be unlawful for any vehicle to be parked upon any bridge or its approaches. 
It shall be unlawful for any vehicle to be parked on any highway in such 
a manner as to obstruct traffic. 

History: En. Sec. 4, Ch. 134, L. 1931. 


1754.5. Concealing identity after accident unlawful. It shall be unlawful 
for the driver of an automobile, motor truck, motorcycle, or any other motor 
vehicle, or any person in said automobile who has or assumes authority over 
said driver which shall collide with or injure any human being, or shall 
injure any person or property by colliding with another vehicle while oper- 
ating such vehicle on the highways of this state, to conceal or attempt to 
conceal his identity by flight, or to alter, conceal or destroy the license tags 
or other means of identification of such vehicle, or shall fail to report the 
accident, with the intention of concealing his identity. 

History: En. Sec. 1, Ch. 70, L. 1933. 


1754.6. Duty to stop and render assistance after accident—addresses 
to be given. Whenever an automobile, motor truck, motorcycle, or any 
motor vehicle strikes any person or collides with any vehicle containing a 
person, the driver of such automobile, motor truck, motorcycle, or other 
motor vehicle, or any person who has or assumes authority over such a driv- 
- er, shall immediately cause such automobile, motor truck, motorcycle, or 
other motor vehicle to stop, and shall render to the persons struck, or to the 
occupants of the vehicle collided with, all necessary assistance, including 
‘the carrying of such person or occupant to a physician or surgeon for 
‘medical cr surgical treatment, if such treatment be required, or if such 
carrying is requested by the person struck or the occupant of the vehicle 
struck; and such driver and the person having or assuming authority over 
such driver shall further give to the occupant of such vehicle or person 
struck, the number of such automobile, motor truck, motorcycle, or other 
motor vehicle, if the same have a number, together with the name and 
address of the driver of such automobile, motor truck, motorcycle, or other 
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motor vehicle, also the name of the owner thereof, and the name of the pas- 
senger or passengers, not exceeding five, in such automobile, motor truck, 
motoreycle, or other motor vehicle, at the time of such striking, or collision. 

History: En. Sec. 2, Ch. 70, L. 1933. ) 

1754.7. Penalties. Any person violating any of the provisions of this 
act shall be punished by a fine not exceeding one thousand ($1,000.00) dol- 
lars or by imprisonment in the county jail for a period not exceeding one 
(1) year, or by both such fine and imprisonment, or may be punished by 
imprisonment in the state penitentiary for a period not exceeding twenty 
(20) years. 

History: En. Sec. 3, Ch. 70, L. 1933. 

1754.8. Lights required on rear of vehicles. Trucks, trailers and auto- 
mobiles, which are of greater width than eighty (80) inches, upon any state 
highway of this state, shall be equipped with and display on each side of 
the body thereof a white, yellow or green light or reflector facing the front 
and on each side of the rear of such vehicle, a red light or reflector facing 
the rear. 

History: En. Sec. 1, Ch. 81, L. 1933. 

1754.9. Lights required when load protrudes from vehicles. Whenever 
any trucks, trailers and automobiles upon a state highway shall be loaded 
with any material in such a manner that any portion of such load extends 
toward the rear three (8) feet or more beyond the rear of the body or bed 
of such vehicle there shall be displayed at the extreme rear end of the load, 
during the period between sunset and sunrise, a light or reflector plainly 
visible under normal atmospheric conditions at least'two hundred (200) feet 
from the rear, and at all other times while such vehicle is upon a state high- 
way, a red flag or cloth not less than sixteen (16) inches square shall be 
displayed at the extreme rear of said load as a warning signal to persons 
operating vehicles approaching from the rear. 

History: En. Sec. 2, Ch. 81, L. 1933. 

1754.10. Penalty. Each violation of this act, shall constitute a mis- 
demeanor punishable upon conviction by a fine not exceeding one hundred 
dollars ($100.00), or imprisonment in the county jail not to exceed thirty 


(80) days, or both. 
History: En. Sec. 3, Ch. 81, L. 1933. 


CHAPTER 152 


REGISTRATION OF MOTOR VEHICLES—DEALERS—NON-RESIDENTS— 
PROTECTION OF TITLES OF MOTOR VEHICLES 


Section 1755. Duties of registrar of motor vehicles. 

1755.1. Penalty for violations—-enforcement of provisions. 

1755.2. Previous registration receipt to accompany application for regis- 
tration. 

1755.3. ‘Motor vehicle’’ defined. 

1755.4. County treasurer to furnish certificate showing taxes on motor 
vehicles paid or as lien on real property. 

1755.5. Certificate of county treasurer to accompany application for regis- 
tration. 

1755.6. Late registration of motor vehicles—penalty—exemption of new 
and unsold vehicles. 

1756. Blanks to be provided. 

1757. Number plates. 

1758. Certificates of registration and ownership. 
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1758.1. Renewal of registration. 

1758.2. Transfer of title or interest. 

1758.3. Chattel mortgages and conditional sales contracts on motor vehicles. 

1758.4. Fees for original certificate of ownership and transfer of title. 

1758.5. Lost certificates. 

1758.6. Chauffeur’s badge. 

1759. Application for registration of motor vehicles and payment of 
license fees. 

1759.1. Time for making application. 

1759.2. Issuance of receipt and assignment of number plates. 

1759.3. | Disposition of license fees collected. 

1759.4. Application for dealer’s. license. 

1759.5. Must have license plates. 

1759.6. Replacing number plates. — 

1759.7. Resident owners operating motor vehicles under licenses issued by 
any state other than Montana forbidden. 


1760. Registration fees—disposal of proceeds—fee for half year—dealer’s 
registration and transfer thereof—public owned vehicles exempt 
from fees. 


1760.1. Licensing of vehicles from out of state. 

1760.2. Registration of foreign vehicles—application. 

1760.3. Thirty-day license issued for foreign vehicles, when. 

1760.4. Certificate to be displayed. 

1760.5. ~ Filing of applications for license to operate foreign vehicles. 
1760.6. Registrar of motor vehicles to enforce act. 

1760.7. Foreign vehicles used in gainful occupation. 

1760.8. Foreign vehicles to display number plates. 

1760.9. Purpose and intent of act. 

1760.10. Penalties. 


1761. Chauffeur’s license, provisions concerning. 
1762. Penalties for violation of act—reporting convictions—duty of officers. 
1763. Definitions. 


° 1763.1. Definitions. 

1763.2. Certificate for dealers and manufacturers. 

1763.3. Certificate of registration for which license previously issued—fee 
for duplicate. 

1763.4. Alteration or forgery of certificate of title or assignment thereof 
and penalty therefor. 

1763.5. Report of stolen and recovered motor vehicles. 

1763.6. Licensing of second hand dealers keeping records of vehicles received 
for sale and penalty. 

1763.7. Penalty for sale of vehicle with engine number altered or changed— 
application for special number. 

1763.8.. Dealer to furnish purchaser with bill of sale. 

1763.9. Deputy may be employed to enforce provisions of act—payment from 
‘‘auto theft fund’’—duty of peace officers. 

1763.10. Auto theft fund, how used. 

1763.11. Records to be open to public. 

1763.12. False statements constitute perjury. 

1763.13. Effect of declaring part of act unconstitutional. 


1755. Duties of registrar of motor vehicles—records. 1. The warden of 
the state penitentiary shall be, and is hereby constituted the registrar of 
motor vehicles, trailers and semi-trailers, of motor and accessories dealers 
and of operators and chauffeurs, and as such it shall be his duty to keep a 
record as hereinafter specified of all motor vehicles, trailers and semi-trail- 
ers of every kind, and certificates of registration and ownership thereof, 
of all dealers in motor vehicles and automobile accessories and of operators 
and chauffeurs. 

2. In the case of motor vehicles, trailers and semi-trailers, the record 
shall show the following: Name of owner, residence by town and county, 
business address, name and address of conditional sales vendor, mortgagee 
or other lien holder and amount due under contract or lien, manufacturer 
of car, manufacturer’s designation of style of car or vehicle, manufacturer’s 
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engine and serial number, year of manufacture, character of motive power 
and shipping weight of car as shown by the manufacturer and the distine- 
tive license number assigned such car or vehicle; and, if a truck or trailer, 
the number of tons capacity, and such other information as may from time 
to time be found desirable. 

- 8. The registrar shall file applications for registration received by him 
from the county treasurers of the state and register the vehicles therein 
deseribed and the owners thereof in suitable books or on index ecards, as 
follows: 

(a) Under distinctive license number assigned to vehicle by the county 
treasurers. 

(b) Alphabetically under name of owners. 

(ec) Numerically under make and motor number of vehicle. 

(d) Such other index of registration as registrar shall deem expedient. 

4. In the ease of dealers the record shall show the name of the applicant, 
his residence and address by town and county, his business address, the dis- 
tinctive number assigned him, and the name or names of new cars handled 
by him. ? 

5. The registrar of motor vehicles shall qualify by giving a bond of 
fifty thousand dollars ($50,000), providing for the faithful performance of 
his duty. He shall be entitled to one (1) deputy at a salary not to exceed 
three thousand dollars ($3,000) and two (2) civilian clerks at a salary not 
to exceed one hundred fifty dollars ($150) per month, who shall be selected 
by said registrar of motor vehicles, the salary of which deputy and the sal- 
aries of which clerks shall be fixed by the state board of examiners. The 
remaining clerical help shall be selected by the registrar of motor vehicles 
from among the inmates of the state penitentiary. 

6. All office equipment, books, files and records belonging to the mo- 
tor vehicle department shall be in the care and general custody and control 
of the registrar of motor vehicles at the state penitentiary. 

7. The registrar of motor vehicles shall, at the end of each month, pre- 
pare lists of certificates of registration and ownership issued for the cur- 
rent month, showing the number and kind of license issued, the name and 
address of owner and legal owner, the make of car and engine number. 
Such list shall be distributed to the sheriffs and treasurers of each county 
of the state and to chiefs of police of each incorporated city of the state by 
the registrar of motor vehicles. 

8. All such records shall be open to inspection during all reasonable 
business hours and the registrar of motor vehicles shall furnish any informa- 
tion from said records upon payment by the applicant of the cost of trans- 
scribing the information requested. 


History: En. Sec. 1, Ch. 75, L. 1917; References 
re-en. Sec. 1755, R. C. M. 1921; amd. Sec. McGinnis v. Phillips, 62 M 223, 228, 
1, Ch. 177, L. 1925; amd. Sec. 1, Ch. 129, 205 P 215; State v. Pepper, 70 M 596, 600, 
L. 1927; amd. Sec. 1, Ch. 181, L. 1929; 226 P 1108; Barney v. Board of Railroad 
amd. Sec. 1, Ch. 159, L. 1933. Commrs., 93 M 115, 128, 17 P 2d 82. 


1755.1. Penalty for violations—enforcement of provisions. The vio- 
lation of any of the provisions of section 1755, and sections 1759, 1759.1, 
1759.2, 1759.3, 1759.4, 1759.6, and 1759.7, shall constitute a misdemeanor and 
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shall be punishable by a fine of not exceeding twenty-five dollars ($25.00). 
Nothing herein contained shall prevent the prosecution of a person for an 
offense committed under any other law. . 

It is hereby made mandatory upon all police and peace officers of the 
state, of the counties of the state, and of towns, cities and villages to carry 
out of the provisions of section 1755 and sections 1759 to 1759.7, inclusive. 

History: En. Sec. 2, Ch. 158, L. 1931. 


1755.2. Previous registration receipt to accompany application for regis- 
tration. The treasurer of any county shall not accept any application for 
registration or re-registration of any motor vehicle unless such application 
be accompanied by the previous registration receipt issued by the registrar 
of motor vehicles, except in cases of automobiles not previously licensed in 
Montana; provided, upon application for registration or re-registration of 
motor vehicles upon which license has not been paid prior to January Ist, 
1934, that if the applicant in possession of any motor vehicle shall present, 
with his application for license, an authentic and regularly issued certificate 
of title to any motor vehicle for which applicant desires to obtain a license, 
showing good title in applicant, and no license was obtained for such motor 
vehicle for the last preceding year, the county treasurer shall accept pay- 
ment for the license for such motor vehicle for the current year and a license 
shall be issued to such applicant. Provided further, that nothing in this act 
shall be construed as a waiver of the obligation of the applicant to pay any 
and all delinquent registration fees due for the previous year on such motor 
vehicle. Provided that no application for registration or re- Eaten. of 
any motor vehicle hereafter need be verified. 

History: En. Sec. 4, Ch. 158, L. 1931; amd. Sec. 5, Ch. 158, L. 1933; amd. Sec. 1, 
Ch. 13, Ex. L. 1933. 

1755.3. ‘‘Motor vehicle’’ defined. The word ‘‘motor vehicle’’ as used 
in this act or any of the sections of this act shall be deemed to include 
trailers, semi-trailers, automobiles, auto trucks, motorcycles, cycle motors, 
and all cther vehicles propelled by their own power, used upon the public 
highways of the state, excepting steam or gas tractors. 

History: En. Sec. 5, Ch. 158, L. 1931. 


1755.4. County treasurer to furnish certificate showing taxes on motor 
vehicle paid or as lien on real property. That every owner of a motor vehicle 
at the time he pays the property tax upon his motor vehicle shall be en- 
titled to receive from the county treasurer to whom said tax is paid, and 
it is hereby made the duty of said county treasurer to issue and deliver 
free of charge to said person, a certificate for each motor vehicle upon which 
the tax has been paid, stating the name of the owner to whom said motor 
vehicle is taxed, the year for which it is taxed, the engine number of the 
vehicle so taxed, and a statement that the taxes levied against said motor 
vehicle have been paid and the date of the payment. The said certificate 
shall be dated and signed by the county treasurer or his deputy, and sealed 
with the official seal of said treasurer, and shall be executed in duplicate, 
the original of which shall be delivered to the owner as aforesaid and the 
duplicate shall be kept in the office of the county treasurer as one of the > 
public records in his office. If the taxes are a lien upon the real estate of 
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the owner of said motor vehicle, said owner shall be entitled to receive from 
said county treasurer, without the payment of the tax in full, or without the 
payment of any part of said tax, and the county treasurer shall issue and 
deliver to him, upon demand, free of charge, a certificate in the manner and 
form hereinabove stated except that in lieu of the statement that the tax 
has been paid there shall be stated that the taxes are a lien upon the real 
estate of the owner of said vehicle. 


History: En. Sec. 1, Ch. 171, L. 1929. act was nullified. See Vennekolt v. Lutey 

et al., 96 M 72. For this reason section is 

NOTE.—This section was repealed by retained in the code although perhaps un- 

ch. 158, L. 1933. The supreme court held necessary and conflicting in view of later 

ch. 158, L. 1933, unconstitutional in part legislation. See section 1759 et seq., for 
and held that the repealing clause of that registration procedure. 


1775.5. Certificate of county treasurer to accompany application for 
registration. Any person making application to register a motor vehicle 
must send to the registrar of motor vehicles with his said application a cer- 
tificate from the county treasurer as provided in section 1755.4, that the 
taxes on said motor vehicle have been paid, or are a lien on the real estate 
of the owner of said motor vehicle as the case may be, and the registrar must - 
not issue a certificate of registration unless the applicant furnishes the 
county treasurer’s certificate as herein provided. 


History: En. Sec. 2, Ch. 171, L. 1929. 
NOTE.—See note of preceding section which is applicable to this section. 


1755.6. Late registration of motor vehicles—penalty—exemption of 
new and unsold vehicles. Whenever any application is made for the regis- 
tration of a motor vehicle after the thirtieth day of April, in any year, 
the applicant shall be required to pay, in addition to the registration fee 
required therefor, a penalty of ten per centum (10%) of such registration 
fee for having failed to secure registration of such motor vehicle prior to — 
such date; provided, however, that no such penalty shall be required to 
be paid when the applicant shall present with his application ; 

1. A certificate from a dealer in this state to the effect that such — 
motor vehicle was not sold by such dealer as a used or second hand vehicle 
but as a new vehicle, and that it was not delivered to the purchaser by 
such dealer until after the thirtieth day of April in the year in which 
such application for registration is made; 

2. Or, a certificate from a dealer in this state to the effect that such 
motor vehicle was not. delivered by the dealer to such purchaser until 
after the thirtieth day of April in the year in which application is made 
for registration, and that it was sold by such dealer as a used or second 
hand motor vehicle, but that it had been in the possession of such dealer, 
as a part of his stock, at all times since the thirty-first day of December, 
immediately Drecednigs 

8. Or, on affidavit of the applicant that such motor pakiale was not 
brought into this state until after the thirtieth day of April in the year 
in which application is made for registration. 

History: En. Sec. 4, Ch. 171, L. 1929. | 

- 1756. Blanks to be provided. It shall be the duty of the registrar of 
motor vehicles to provide the following: 
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1. Blank application forms outlining and providing for the informa- 
tion needed in each class of registration required, and to furnish these upon 
request to applicant for registration. 

2. Registration certificates in folder or Samia form, with cloth 
cover and of convenient size for the pocket. These forms to contain, in 
addition to the information shown upon the registration record, a copy 
of the speed and traffic regulations hereinafter prescribed. 

3. License certificate blanks for chauffeurs similar in form to regis- 
tration certificates. These forms to contain, in addition to blank space 
for the information shown upon the chauffeur’s registration record, copies 
of sections 6, 7, and 9 hereof (1760, 1742, 1753), blank space for the 
record of conviction under any of the provisions of this article, and a 
space for the chauffeur’s signature. 

History: En. Sec. 2, Ch. 75, L. 1917; References 
re-en. Sec. 1756, R. C. M. 1921. McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 
226 P 1108; Barney v. Board of Railroad 
a Commrs., 93 M 115, 128, 17 P 2d 82. 

1757.’ Number plates. Every motor vehicle which shall be driven upon 
the streets or highways of this state shall display both front and rear a 
number plate, bearing the distinctive number assigned such vehicle by the 
registrar of motor vehicles. Such number plate shall be in five series: 
One series for owners of motor cars, one for owners of motor vehicles of 
the motor-cycle type, one for dealers in each of the two types of vehicles 
above named, and one for trucks. All number plates for motor vehicles 
shall be renewed annually, shall bear a distinctive marking each year, and 
shall be furnished by the state. In the case of motor cars, number plates 
shall be of metal at least five inches wide and not less than thirteen inches 
in length, and the word ‘‘Montana’’ with the year shall be placed across 
the bottom of the plate. The background of the plate shall be of a dis- 
tinctive color each year, which color shall be designated by the registrar 
of motor vehicles. The distinctive registration numbers shall begin with 
No. 1 and be numbered consecutively for each series of plates. The dis- 
tinetive registration number assigned to the vehicle and the numeral or 
symbol for the county in which the number plate is issued shall appear on 
the plate. The dimensions of such numerals and the manner of placing 
the same on said number plates shall be determined by the registrar of 
motor vehicles. For the use of dealers the number plates shall be essen- 
tially as those for motor cars and motor-cycles, except that to the left 
of the serial number the plate shall contain the letter ‘‘D,’’ such letter to 
be of the same height and size as the figures composing the serial number. 

For the purpose of this act, the several counties of the state shall be 
assigned numbers as follows: Silver Bow, 1; Cascade, 2; Yellowstone, 3; 
Missoula, 4; Lewis and Clark, 5; Gallatin, 6; Flathead, 7; Fergus, 8; 
Powder River, 9; Carbon, 10; Phillips, 11; Hill, 12; Ravalli, 18; Custer, 14; 
Lake, 15; Dawson, 16; Roosevelt, 17; Beaverhead, 18; Chouteau, 19; Val- 
ley, 20; Toole, 21; Big Horn, 22; Musselshell, 23; Blaine, 24; Madison, 25; 
Pondera, 26; Richland, 27; Powell, 28; Rosebud, 29; Deer Lodge, 30; Teton, 
31; Stillwater, 32; Treasure, 33; Sheridan, 34; Sanders, 35; Judith Basin, 
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36; Daniels, 37; Glacier, 38; Fallon, 39; Sweet Grass, 40; McCone, 41; 
Carter, 42; Broadwater, 43; Wheatland, 44; Prairie, 45; Granite, 46; 
Meagher, 47; Liberty, 48; Park, 49; Garfield, 50; Jefferson, 51; Wibaux, 52; 
Golden Valley, 53; Mineral, 54; Petroleum, 55; Lincoln, 56; any new coun- 
ties shall be assigned numbers by the registrar of motor vehicles as they 
may be formed, beginning with the number 57. 


History: En. Sec. 3, Ch. 75, L. 1917; References 
re-en. Sec. 1757, R. C. M. 1921; amd. Sec. McGinnis v. Phillips, 62 M 223, 228, 
2, Ch. 158, L. 1933. 205 P 215; State v. Pepper, 70 M 596, 600, 


226 P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82. 

1758. Certificates of registration and.ownership. Upon receiving from 
the county treasurer of any county in the state an application for registra- 
‘tion, duly executed in proper form, the registrar of motor vehicles shall 
cause to be entered the information contained in said application upon the 
corresponding records in his office and shall furnish the applicant a cer- 
tificate of registration. At the same time, he shall issue to any conditional 
sales vendor or other person holding legal title to the vehicle or to the 
mortgagee thereof, a certificate of ownership. For the purpose of this act, 
a conditional sales vendor or other holder of legal title and the holder of 
a mortgage on any vehicle shall be defined as ‘‘legal owner’’ thereof. A 
person having the lawful use or control or right to use or control of a 
vehicle, under lease or otherwise, for a period of thirty (30) or more succes- 
sive days shall be defined as the ‘‘owner’’ thereof. Both certificate of 
registration and certificate of ownership shall be issued to any applicant 
who is both the owner and legal owner as defined by this act. Said cer- 
tificates shall meet the following requirements: 

(a) Both the certificate of registration and the certificate of owner- 
ship shall contain upon the face thereof the date issued, the registration 
number assigned to the owner and to the vehicle, the name and address of 
the owner and legal owner, a description of the registered vehicle, in- 
eluding the year built, and such other statement of facts as may be de- 
termined by the registrar. 

(b) The reverse side of the certificate of ownership only shall contain 
forms for notice to the registrar of a transfer of the title or interest of 
the owner or legal owner and application for registration by the transferee. 


History: En. Sec. 4, Ch. 75, L. 1917; References 
re-en. Sec. 1758, R. C. M. 1921; amd. Sec. MeGinnis v. Phillips, 62 M 223, 228, 
2, Ch. 159, L. 1933. 205 P 215; State v. Pepper, 70 M 596, 600, 


226 P 1108; Barney v. Board of Railroad 

Commrs., 93 M 115, 128, 17 P 2d 82. 
1758.1. Renewal of registration. Every vehicle registration under this 
act shall expire on December thirty-first of each year and shall be renewed 
annually upon application and payment of license fees, as provided in sec- 
tions 1959 and 1960, such renewal to take effect on the first day of January 
of each year. The certificate of registration issued hereunder shall be valid 
during the registration year only for which issued, and the certificates of 
ownership shall remain valid until cancelled by the registrar upon a 
transfer of any interest shown therein and need not be renewed annually. 
Upon annual renewal, whenever the legal owner of the vehicle is other 
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than the registered owner, the registrar shall immediately notify such 
legal owner by mail of the registration number assigned to such vehicle 
for the ensuing year. : 
The owner of a vehicle registered under the provisions of this act shall 
be entitled to operate such vehicle between January first and February 
first without displaying the registration certificate of the current year, on 
condition that such owner shall, durimg said period, display upon such 
vehicle the number plates or plate assigned thereto for the previous year. 
History: En. Subd. 2, Sec. 2, Ch. 159, L. 1933. 


1758.2. Transfer of title or interest. 

(a) Upon a transfer of the title or interest of a legal owner or owner 
in or to a vehicle registered under the provisions of this act as hereinbefore 
required, the person or persons whose title or interest is to be transferred 
and the transferee shall write their signatures with pen and ink upon the 
certificate of ownership issued for such vehicle, together with the address 
of the transferee, in the appropriate spaces ane upon the reverse of 
such certificate. 

(b) Within ten (10) days thereafter, the transferee shall forward 
both the certificate of ownership so endorsed and the certificate of regis- 
tration to the registrar, who shall file the same upon receipt thereof. 

(c) The provisions of subdivision (b) of this section, requiring a trans- 
feree to forward the certificate of ownership after endorsement and the 
certificate of registration to the registrar, shall not apply in the event of 
the transfer of a vehicle to a dealer intending to resell such vehicle and 
who operates the same only for demonstration purposes, but every such 
transferee, shall upon transferring his interest or title to another, give 
notice of such transfer to the registrar and endorse the certificate of 
ownership as herein provided and deliver the certificate of ownership to 
the new legal owner and the certificate of registration to the new owner. 

(d) The registrar upon receipt of the certificate of ownership properly 
endorsed as required herein and the certificate of registration of such ve- 
hicle, shall register such vehicle as hereinbefore provided with reference to 
an original registration, and shall issue to the owner and legal owner entitled 
thereto, by reason of such transfer, a new certificate of registration and 
certificate of ownership respectively in the manner and form hereinbefore 
provided for original registration. 

(e) Until said registrar shall have issued said new certificate of regis- 
tration and certificate of ownership as hereinbefore in subdivision (d) 
provided, delivery of such vehicle shall be deemed not to have been made 
and title thereto shall be deemed not to have passed and said intended 
transfer shall be deemed to be incomplete and not to be valid or effective 

for any purpose. 
(f) In the event of the transfer by operation of law of the title or 
interest of a legal owner or owner in and to a vehicle registered under 
the provisions of this act, as upon inheritance, devise or bequest, order in 
bankruptcy or insolvency, execution sale, repossession upon default in per- 
formance of the terms of a lease or executory sales contract, or otherwise 
than by the voluntary act of the person whose title or interest is so trans- 
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ferred, the executor, administrator, receiver, trustee, sheriff or other rep- 
resentative or successor in interest of the person whose title or interest as 
so transferred shall forward to the registrar of motor vehicles an ap- 
plication for registration in the form required for an original application 
for registration, together with a verified or certified statement of the 
transfer of such title or interest which statement shall set forth the reason 
for such involuntary transfer, the title or interest so transferred, the 
name or names of the person or persons whose title or interest is sought to 
be transferred, the name or names and addresses of the person or persons 
to whom such title or interest is to be transferred, the process of procedure 
effecting such transfer and such other information as may be requested by 
the registrar and with such statement shall be furnished such evidence and 
instruments as may be otherwise required by law to effect a transfer of 
legal title to or an interest in chattels as may be required in such cases, and 
in the event the registrar shall be satisfied that such transfer is regular 
and that all formalities as required by law have been complied with, he 
shall cause to be sent to the owner and legal owner notice of such intended 
transfer and thereafter, but not less than five (5) days thereafter, shall 
register such vehicle or effect the transfer of the registration thereof and 
shall issue a new certificate of registration and a new certificate of owner- 
ship to the person or persons entitled thereto. The notice herein required 
shall be deemed complied with by deposit in the post office in Deer Lodge, 
such notice, postage prepaid, addressed to such person or persons at their 
last known addresses. 


In the event of the death of an owner or legal owner of not more than 
one (1) motor vehicle, trailer or semi-trailer registered hereunder, and not 
exceeding the value of one thousand dollars ($1,000), without leaving other 
property necessitating the procuring of letters of administration or letters 
testamentary, then the surviving husband or wife or other heir, unless such 
property is by will otherwise bequeathed, may secure transfer of the regis- 
tration of the title or interest of the deceased in and to such vehicle to the 
name of the surviving husband or wife or other heir, as above mentioned, 
upon filing with the registrar an affidavit of such person setting forth the 
fact of such survivorship and the names and addresses of any other heirs 
and such other facts as are hereby made necessary to entitle the affiant to 
a transfer, and thereupon the registrar is authorized to make such transfer 
of the registration of such vehicle. 


Nothing in the foregoing subdivision of this section shall prevent a 
legal owner from assigning his title or interest in or to a vehicle registered 
under the provisions of this act to another legal owner without the consent 
of and without affecting the interest of the holder of the certificate of 
registration thereof. Upon filing with the registrar of a certificate of 
ownership endorsed by the legal owner and a transferee of legal ownership, 
the registrar shall enter the name of the new legal owner upon the records 
of the department and shall issue a new certificate of ownership to the 
new legal owner and a new certificate of registration to the registered owner 
in the form hereinbefore provided for original registration. 
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(¢) Every dealer, upon transferring any motor vehicle to any person. 
other than a dealer shall immediately give written notice of such transfer 
to the registrar upon the official form provided by the registrar. Every 
such notice shall contain the date of transfer, the names and addresses of 
the transferor and transferee and such description of the vehicle as may be 
called for in such official form. 

History: En. Subd. 3, Sec. 2, Ch. 159, L. 1933. 


1758.3. Chattel mortgages and conditional sales contracts on motor 
vehicles. 

(a) No chattel mortgage or conditional sales contract on a motor ve- | 
hicle shall be valid as against creditors or subsequent purchasers or encum- 
brancers until the mortgage or conditional sales vendor therein named is 
registered as the legal owner thereof as herein provided. 

(b) <A chattel mortgage on a motor vehicle is hereby excepted from 
the provisions of sections 8278 and 8280 inclusive, and a conditional sales 
contract on a motor vehicle is hereby excepted from the provisions of 
sections 7094 and 7596 inclusive, insofar as they relate to the filing of chat- 
tel mortgages and conditional sales contracts except the duration of said 
liens shall be and remain as specified in section 8279. 

(c) Whenever a mortgagee in a chattel mortgage deposits with the 
registrar of motor vehicles the original, or a copy of said mortgage accom- 
panied by a certificate of a notary certifying to the same as a true and 
correct copy of the original, the said mortgagee shall be registered as the 
legal owner under the provisions of this act, or whenever a conditional 
sales vendor deposits with the registrar a conditional sales contract or a 
copy thereof accompanied by a certificate of a notary public certifying to 
the same as a true and correct copy of the original, the said conditional 
sales vendor shall be registered as the legal owner under the provisions 
of this act. Such registration and the depositing of said mortgage or con- 
ditional sales contract or a copy thereof shall be constructive notice of the 
said mortgage or contract and its contents to subsequent purchasers or 
encumbrancers. 

(d) Upon default under a chattel mortgage covering a motor vehicle 
the mortgagee may foreclose his mortgage as in the case of other personal 
property, and upon default under a conditional sales contract covering a 
motor vehicle the vendor shall have the remedies prescribed by section 
7597 upon delivery to the sheriff of the original instrument or a copy 
certified by the registrar of motor vehicles, and in case of attachment of 
motor vehicles, all the provisions of section 8283 shall be applicable except 
that deposits must be made with the registrar of motor vehicles instead 
of the county treasurer. 

(e) In the event any conditional sales vendor or assignee or chattel 
mortgagee or assignee fails to surrender certificate of ownership to the 
owner of motor vehicle within twenty (20) days after receiving final pay- 
ment on conditional sales contract or mortgage, he shall be required to 
pay said owner the sum of ten dollars ($10) and the further sum of one 
dollar ($1) for each and every day thereafter that he fails to surrender 
said certificate of ownership. 
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(f) It shall not be necessary to refile with the registrar of motor ve- 
hicles any instruments on file in the offices of the county clerks and re- 
corders at the time this law takes effect. 


History: En. Subd. 4, Sec. 2, Ch. 159, the attorney general which states that the 
L. 1933. original enactment was clearly a clerical 


rN rman Teference to sections 7504 leriealervor. Attorney General's Opin- 
as sections 9594-9596. The change was 7°" BIO he Lea Ons 18 
made upon the authority of an opinion of 

1758.4. Fees for original certificate of ownership and transfer of title. 
A charge of one dollar ($1) shall be made for issuance of original certificate 
of ownership, which shall be collected by the county treasurer the first 
time any vehicle is registered by any owner and remitted to the registrar of 
motor vehicles with application for registration. Upon a transfer of regis- 
tration by the owner there shall be paid to the registrar of motor vehicles 
a transfer fee of one dollar ($1). A fee of twenty-five cents (25c) shall 
be paid for filing satisfactions of chattel mortgages or conditional sales. 
contracts. A fee of fifty cents (50c) shall be paid the registrar for filing 
chattel mortgages, conditional sales contracts or assignments thereof and. 
also for issuing certificate to copy of chattel mortgage or conditional sales 
contract. If any additional clerical help is necessary in order to handle 
the filing of, chattel mortgages, conditional sales contracts and assign- 
ments as provided by this act, the registrar may employ such additional | 
help subject to the approval of the state board of examiners, who shall fix 
the salaries of such clerks, and any such additional clerks shall be paid 
from the filing fees herein provided. | 

History: En. Subd. 5, Sec. 2, Ch. 159, L. 1933. 


1758.5. Lost certificates. In the event any certificate of registration 
or ownership shall be lost, mutilated or become illegible, the person to whom 
the same shall have been issued shall immediately make application for and 
may obtain a duplicate thereof, upon furnishing satisfactory information 
to the registrar of such facts and upon payment of a fee of fifty cents (50c). 

History: En. Subd. 6, Sec. 2, Ch. 159, L. 1933. 


1758.6. Chauffeur’s badge. If the applicant for registration be a 
chauffeur, the registrar shall furnish him a badge suitable in size and shape 
for regular wear and license certificate numbered to correspond with 
the serial number assigned him. 

History: En. Subd. 7, Sec. 2, Ch. 159, L. 1933. 


1759. Application for registration of motor vehicles and payment of 
license fees thereon. Every owner of a motor vehicle operated or driven 
upon the public highways of this state shall, for each motor vehicle owned, 
except as herein otherwise expressly provided, file, or cause to be filed, 
in the office of the county treasurer of the county wherein such motor 
vehicle is owned or taxable, an application for registration, or re-registra- 
tion, upon blank form to be prepared and furnished by the registrar of 
motor vehicles, executed in duplicate, which application shall contain: 

(1) Name and address of owner, giving county, school district, and 
town or city within whose corporate limits the motor vehicle is taxable- 
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(2) Name and address of conditional sales vendor, mortgagee or holder 
of other lien against said motor vehicle, with statement of amount owing 
under such contract or lien. 

(3) Description of motor vehicle, including make, year model, engine 
and serial number, manufacturer’s model or letter, weight, type of body 
and, if truck, the number of tons. 

(4) In ease of re-registration, the license number for preceding year. 

(5) Sueh other information as the registrar of motor vehicles may 
require. 

The applicant shall, upon the filing of said application, pay to the 
county treasurer the registration fee prescribed by section 1760. Upon 
satisfactory proof that any vehicle registered subsequent to the first 
Monday in March was not taxable in the state on said first Monday in 
March or that the taxes thereon had been paid, or that said taxes are a 
lien upon real property of the taxpayer, such fact shall be noted on receipt 
issued by the county treasurer as hereinafter provided. 

History: En. Sec. 5, Ch. 75, L. 1917; References 
amd. Sec. 1, Ch. 207, Te 1919; re-en. Sec. McGinnis v. Phillips, 62 M 223, 228, 
1759, R. C. M. 1921; amd. by repeal Subd. 205 P 215; State v. Pepper, 70 M 596, 600, 
4, Sec. 22, Ch. 113, L. 1925; amd. Sec. 2,, 226 P 1108; Barney v. Board of Railroad 
Ch. 181, L. 1929; amd. Sec. 1, Ch. 158, L. Commrs., 93 M 115, 128, 17 P 24 82. 
1931; amd. Sec. 1, Ch. 158, L. 1933. 

1759.1. Time for making application. Registration must be renewed 
annually and license fees paid annually. All registrations expire on De- 
cember 31 of the year in which they are issued and application for regis- 
tration, or re-registration, must be filed with the county treasurer as afore- 
said not later than February 1 of each year. 

History: En. Subd. 2, Sec. 1, Ch. 158, L. 1933. 


1759.2. Issuance of receipt and assignment of number plates. Upon 
receipt of application for registration and payment of license fee as herein 
provided, the county treasurer shall file one copy of said application in 
his office and issue to the applicant a receipt in triplicate, delivering one 
copy of said receipt to the applicant, one copy to the county clerk and 
recorder and retaining one copy for his office; and he shall daily forward 
to the registrar of motor vehicles the dupleate of application for registra- 
tion. The county treasurer shall also, in the case of motor vehicles regis- 
tered for the first time, issue to the applicant a sticker upon a form to be 
prepared and furnished by registrar of motor vehicles, reciting that license 
fees have been paid, such sticker to be used pending receipt of license plates 
as hereinafter provided. Upon receipt of duplicate application the regis- 
trar of motor vehicles shall assign such motor vehicle a distinctive number 
and mail to the applicant two number plates, which shall bear such dis- 
tinctive number, together with the certificate of registration as provided 
in section 1758. 

History: En. Subd. 3, Sec. 1, Ch. 158, L. 1933. 


1759.3. Disposition of license fees collected. All license fees collected 
by the county treasurer shall be credited to the motor vehicle license fund. 
The cost of making and mailing license plates and identification marks, 
certificates and other expenses of operating the motor vehicle department 
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of the state of Montana shall be pro-rated by the registrar of motor vehicles. 
among the counties of the state in proportion to the number of cars regis- 
tered in each county, and he shall bill each county therefor by verified 
claim, and each county shall thereupon pay the amount so charged out of 
said motor vehicle license fund; provided, however, that each county shall 
receive credit for its pro-rata share of any fees paid to the registrar of 
motor vehicles. The remainder of said motor vehicle license fund shall be 
transferred by the county treasurer at the end of each month to the road 
fund of said county and shall be used by the county for the purposes set 
forth in section 1760, providing, however, that the county treasurer shall 
retain ten per cent of all license fees in said motor vehicles license fund 
until he has been billed by the registrar as aforesaid and notified by the 
registrar that any balance may be transferred to the road fund. 
History: En. Subd. 4, Sec. 1, Ch. 158, L. 1933. 


1759.4, Application for dealer’s license. Every dealer in motor vehicles: 
or automobile accessories shall cause to be filed, by mail or otherwise, in 
the office of the registrar of motor vehicles, a verified application for regis- 
tration as a dealer on a blank to be furnished by the registrar of motor 
vehicles for that purpose, and containing the information therein called 
for. Hach application must be accompanied by the registration fee herein- 
atter named. Dealer’s registration must be renewed and paid for annually,. 
and application for re-registration must be filed not later than February 
first of each year. Upon the registration of a dealer, the registrar of 
motor vehicles shall assign to such dealer a distinctive serial registration 
number as a dealer and furnish every dealer in motor vehicles with not 
less than two (2) sets of number plates, and as many more as the fee he shall 
pay will entitle him to, which number plates shall be similar to number 
plates furnished to owners of motor vehicles but shall bear thereon, in. 
addition to the serial number assigned such dealer, the word ‘‘Dealer’’ or 
the letter ‘‘D.’’ Nothing contained in this paragraph shall be construed. 
to authorize a dealer in motor vehicles to operate or use any motor vehicle 
otherwise than in the usual, ordinary conduct of his business, unless regis- 
tered in accordance with section 1759, and upon it being made to appear 
to the satisfaction of the registrar that any such dealer has used his dealer’s. 
license otherwise than in the usual ordinary conduct of his business, the 
registrar may revoke such dealer’s license. 

History: En. Subd. 5, Sec. 1, Ch. 158, L. 1933. 


1759.5. Must have license plates. Except as otherwise provided herein,. 
no person shall operate a motor vehicle upon the puble highways of this 
state without a license and unless such vehicle shall have been properly 
registered and shall have the proper number plates conspicuously displayed,. 
one (1) on the front and one (1) on the rear of such vehicle, each securely 
fastened so as to prevent the same from swinging and unobstructed from. 
plain view, except that trailers and semi-trailers shall have but one (1) 
number plate conspicuously displayed on the rear. No person shall display 
on such vehicle at the same time any number assigned to it under any- 
motor vehicle law, except as in this act otherwise provided. 

History: En. Subd. 6, Sec. 1, Ch. 158, L. 1933. 
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1759.6. Replacing number plates. In the event of loss, mutilation, or 
destruction of number plates, the owner of the registered motor vehicle 
may obtain from the registrar of motor vehicles, duplicates thereof upon 
filing sworn declaration showing such fact and payment of a fee of one 
dollar ($1.00). | 7 

History: En. Subd. 7, Sec. 1, Ch. 158, L. 1933. 


1759.7. Resident owners operating motor vehicles under licenses issued 
by any state other than Montana forbidden. It shall especially be provided 
that a resident of the state of Montana shall not operate a motor vehicle 
under a license issued by any other state than Montana. 

History: En. Subd. 8, Sec. 1, Ch. 158, L. 1933. 


1760. Registration fees—disposal of proceeds—fee for half year—deal- 
ers’ registration and transfer thereof—public owned vehicles exempt from 
fees. Registration fees shall be paid upon registration or re-registration of 
motor vehicles, trailers, semi-trailers and dealers in motor vehicles or auto- 
mobile accessories in accordance with this act, as follows: 

Dealers in motor vehicles other than motoreycles, a minimum fee of thirty 
dollars ($30.00) which shail entitle such dealer to two (2) sets of number 
plates, and five dollars ($5.00) additional fee for each additional set of 
number plates up to six (6) sets, and two dollars ($2.00) additional fee for 
each additional set of number plates, as may be applied for by such dealer ; 
provided, that each dealer be required to furnish the registrar of motor 
vehicles a statement showing the makes of motor vehicles handled by him, 
and the total number of each make sold by him during the preceding year, 
and that he not be issued a license unless he so conforms; 

Dealers in motorcycles, fifteen dollars ($15.00) ; 

Dealers in automobile accessories, except automobile dealers, ten dol- 
lars ($10.00) ; 

Motor vehicles, weighing twenty-eight hundred and fifty (2850) pounds 
or under, other than motor trucks, five dollars ($5.00) ; 

Motor vehicles weighing over twenty-eight hundred and fifty (2850) 
pounds, other than motor trucks, ten dollars ($10.00) ; 

Hlectrically driven passenger vehicles, ten dollars ($10.00) ; 

All motorcycles, two dollars ($2.00) ; 

Trucks of one (1) ton capacity or under, five dollars ($5.00) ; 

Trucks over one (1) ton and up to and including one and one-half (114) 
tons capacity, ten dollars ($10.00) ; 

Trucks over one and one-half (114) tons and up to and including two 
(2) tons capacity, twenty-two dollars and fifty cents ($22.50) ; 

Trucks over two (2) tons and less than three (3) tons capacity, thirty- 
seven dollars and fifty cents ($37.50) ; 

Trucks of three (3) tons and less than five (5) tons capacity, sixty 
dollars ($60.00) ; 

Trucks of five (5) tons capacity and over, two hundred dollars ($200.00) ; 

Busses shall be classed as motor trucks and licensed accordingly ; 

Trailers and semi-trailers, over one thousand (1000) pounds and not over 
one (1) ton, two dollars ($2.00) ; 
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Trailers and semi-trailers, over one (1) ton, five dollars ($5.00) ; 

All rates to be twenty-five per cent (25%) higher for motor vehicles, 
trailers and semi-trailers, when not equipped with pneumatic tires ; 

Bicyeles with motor attachmentj#one dollar ($1.00). 

All license or registration fees collected by the county treasurer of the 
county in which any motor vehicle is registered shall be credited to the 
motor vehicle license fund of said county. The cost of making and mailing 
license plates and identification marks, certificates and other expenses of 
operating the motor vehicles department of the state of Montana shall be 
prorated by the registrar of motor vehicles among the counties of the state 
in proportion to the number of ears registered in each county, and he shall 
bill each county therefor, by verified claim, and each county shall thereupon 
pay the amount so charged out of said motor vehicle license fund; provided, 
however, that each county shall receive credit for its pro rata share of any 
fees paid to the registrar of motor vehicles, and provided further that the 
county treasurer shall retain ten per cent (10%) of all license fees in said 
motor vehicle fund until he has been billed by the registrar as aforesaid. 
The remainder of the funds in said motor vehicle license fund shall be used 
as follows: 

(a) Fifty per cent (50%) of the net fees derived from the registration 
of motor vehicles, the owners of which reside within the boundaries of any 
incorporated city of the state of Montana, having a population of thirty-five 
thousand (35,000), or more, according to federal census of 1930, shall be 
held by county treasurer and segregated from other county road funds and 
be designated as ‘‘city road fund,’’ to be used in city from which fees were 
derived for the construction of permanent streets within the incorporated 
limits of such city. 

(b) ‘The fees held in the city road fund, as hereinabove provided, shall 
be used by the city council of such city having the population of thirty- 
five thousand (35,000), or more, according to the federal census of 1930, 
only for the construction of permanent highways and streets within the 
boundaries of such incorporated city. Provided, that all construction of 
public highways and streets, the cost of which is to be paid out of the fund 
derived from the license fees as herein provided, shall be under the super- 
vision of the county surveyor of the county within whose boundaries such 
city is situated, subject to the control of the said city council and surveyor 
to designate the public highway or street upon which the work is to be 
done, and the type of pavement to be used, and provided further, that the 
cost of supervision of the county surveyor shall not exceed five per cent 
(0% ) of the cost of said work. 

(c) The net fees derived from the registration of motor vehicles shall 
be by the registrar of motor vehicles transmitted to, and paid over to the 
county treasurer of the county from which the registration fee came, such 
fees excepting apportionment to city road fund, to be used by said county 
for the construction, repair and maintenance of all public highways, ex- 
cept state and federal highways, within the boundaries of said county, in- 
cluding city streets forming component parts of arterial highways within 
the corporate cities of less population than thirty-five thousand (35,000), 
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according to the federal census of 1930, within the boundaries of said 
county. 

If any dealer, or motor vehicle, or trailer, or semi-trailer is originally 
registered, six (6) months after the tithe of registration as set by law, the 
registration fee for the remainder of such year shall be one-half (14) of 
the regular fee above given. 

A dealer in motor vehicles or automobile accessories who shall maintain 
more than one (1) place of business or who shall maintain any branch 
establishment or establishments, must register and pay a registration fee 
for each such place of business or establishment. 

A registered dealer, who may sell or dispose of his entire business to 
any other person, may have his certificate of registration transferred to 
such purchaser upon filing with the registrar of motor vehicles a statement 
containing the name of the registered dealer, the number under which such 
dealer is registered, the name of the purchaser, and the location of the 
piace of business so sold. Upon the filing of such statement, accompanied 
by a filing fee of one dollar ($1.00), the registrar of motor vehicles shall 
note upon the registration record of such dealer the change of ownership. 
But no certificate of registration can be transferred unless the entire busi- 
ness of the dealer holding such certificate of registration be sold and dis- 
posed of, and no such certificate of registration can be transferred to any 
person other than the purchaser of such business. 


The provisions of this act with respect to the payment of registration 
fees shall not apply to or be binding upon motor vehicles, trailers or semi- 
trailers owned or controlled by the United States of America or any state, 
county or city, but in all other respects the provisions of this act shall be 
applicable to and binding upon motor vehicles, trailers and semi-trailers. 


History: En. Sec. 6, Ch. 75, L. 1917; 
amd. Sec. 2, Ch. 207, L. 1919; amd. Sec. 1, 
Ch. 199, L. 1921; re-en. Sec. 1760, R. C. M. 
1921; amd. Sec. 1, Ch. 107, L. 1923; amd. 
Sec. 1, Ch. 88, LL. 1927; amd. Sec. 1, “Ch. 
182, L. 1929; amd. Sec. 1, Ch. 103, L. 
1933; amd. Sec. 1, Ch. 38, Ex. L. 1933. 


Constitutionality 


Held, that this. section, requiring the 
registration of motor vehicles and the 


payment of prescribed fees, is not open 
to the constitutional objection that it is 
a revenue measure, but that it may be 
justified as a reasonable police regula- 
tion. State v. Pepper, 70 M 596, 600, 226 
P 1108. 


References 
McGinnis v. Phillips, 62 M 223, 228, 205 


P 215; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82. 


1760.1. Licensing of vehicles from out of state. Every motor or other 
vehicle of the types required to be licensed, under the laws of this state, 
which shall enter this state with proof of evidence that it has paid a license 
fee for the ensuing year, under the laws of some other state or foreign 
government, shall immediately after entering the state of Montana, obtain 
a license at the first county seat, for operation in this state, in accordance 
with the provisions of this act. | 

History: En. Sec. 1, Ch. 121, L. 1929; amd. Sec. 1, Ch. 126, L. 1933. 


1760.2. Registration of foreign vehicles—application. The owner of 
such registered foreign motor -vehicle shall, upon a form to be prepared 
and furnished by the registrar of motor vehicles, apply to the registrar 
of motor vehicles in this state, the sheriff at the first county seat entered, 
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who shall be a deputy registrar of motor vehicles, or such other agency 
or agencies aS may have been designated by the registrar of motor vehicles 
for registration of such vehicle. Such form or application shall state, in 
» addition to other matters that may be required, the following: The name 
and permanent business and residence address of the owner, number and 
description of the license already issued to the ear. 

History: En. Sec. 2, Ch. 121, L. 1929; amd. Sec. 2, Ch. 126, L. 1933. 


1760.3. Thirty-day license issued for foreign vehicles, when. Upon re- 
ceipt of the application duly signed, the registrar of motor vehicles, or his 
agency, if satisfied as to the truthfulness of the facts therein stated, shall, 
without charge, furnish to the applicant a registration certificate or device, 
or an identification form, indicating that the holder thereof has complied 
with the requirements of this act, and containing such other matters as 
may be deemed or considered necessary by it, the registrar of motor 
vehicles. Such certificate or device, so issued, shall be valid and authorize 
the operation of vehicles so registered within this state, without any charge 
or license fee, for a period of thirty (30) days from the date of issuance, 
but not beyond the current calendar year. 

If the owner of the motor vehicle shall furnish satisfactory proof that 
he is not engaged in gainful occupation or business enterprise, but is in 
the state of Montana for recreational travel only, his foreign registration 
certificate may be extended an additional thirty (80) days without charge. 

History: En. Sec. 3, Ch. 121, L. 1929; amd. Sec. 3, Ch. 126, L. 1933. 


1760.4. Certificate to be displayed. The vehicle so registered under 
this act shall carry the certificate, or device, or identification, in plain sight 
in or upon said vehicle at all times when said vehicle is being operated or 
driven upon the public highways of this state. 

History: En. Sec. 4, Ch. 121, L. 1929; amd. Sec. 4, Ch. 126, L. 1933. 


1760.5. Filing of applications for license to operate foreign vehicles. 
The registrar of motor vehicles shall file said application for registration 
by non-resident owners in his office and suitably index the same and keep 
and maintain filings and indices with reference thereto, which shall be open 
to inspection by the public during reasonable business hours. 

History: En. Sec. 5, Ch. 121, L. 1929; amd. Sec. 5, Ch. 126, L. 1933. 


1760.6. Registrar of motor vehicles to enforce act. The registrar of 
motor vehicles is hereby authorized ahd empowered to designate and shall 
appoint and maintain convenient agencies for the purpose of carrying into 
etfect the provisions of this act, and for such purpose may designate county, 
city or town officers, or public societies, or clubs, or other civic activities, 
banks, or other business institutions as agencies therefor, and may establish 
and promulgate rules and regulations to carry out the purpose and intent 
of this act. 

History: En. Sec. 6, Ch. 121, L. 1929; amd. Sec. 6, Ch. 126, L. 1933. 


1760.7. Foreign vehicles used in gainful occupation. Before any for- 
eign licensed motor vehicle shall be operated on the highways of this state 
for compensation or profit, or the owner thereof is using the vehicle while | 
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engaged in gainful occupation or business enterprise, in the state of Mon- 
tana, including highway work, the same shall be registered and licensed in 
this state in the same manner as is required in the case of domestic owned 
vehicles of similar character not heretofore registered or licensed, and if 
the registrar of motor vehicles is satisfied as to the facts stated in the 
application, he shall register and license such vehicle and assign thereto 
an appropriate certificate, emblem or device, which shall at all times be 


displayed upon such vehicle, when operated or driven upon roads and 


highways of this state, during the period of the life of such license. 
History: En. Sec. 7, Ch. 121, L. 1929; amd. Sec. 7, Ch. 126, L. 1933. 


1760.8. Foreign vehicles to display number plates. All foreign regis- 
tered and licensed motor vehicles shall also carry in plain sight thereon 
the license plates or device from such other state or foreign country. 

History: En. Sec. 8, Ch. 121, L. 1929; amd. Sec. 8, Ch. 126, L. 1933. 


1760.9. Purpose and intent of act. This act shall be solely for the pur- 
pose of registration and identification of vehicles operated in this state 
that have paid a license in another state or foreign country, and otherwise 
than as herein specifically set forth shall not be construed as a repeal of 
any acts or parts of acts having to do with the SaaS or licensing of 
automobiles within the state of Montana. 

History: Hn. Sec. 10, Ch. 121, L. 1929; amd. Sec. 9, Ch. 126, L. 1933. 


1760.10. Penalties. Any person operating a vehicle in violation of the 
intent and purpose of this act shall be guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not less than ten dollars 
($10), or more than fifty dollars ($50), or confined in the county jail for 
not more than thirty (80) days, or both such fine and imprisonment. 

History: En. Sec. 11, Ch. 121, L. 1929; amd. Sec. 10, Ch. 126, L. 1933. 


1761. Chauffeur’s license, provisions concerning. 1. Application for 
licenses to operate motor vehicles as a chauffeur may be made by mail, or 
otherwise, to the registrar of motor vehicles or his duly authorized agents, 
upon blanks prepared under his authority. Such application shall be veri- 
fied, and shall be accompanied by a fee of two dollars. Such application 
shall state the age of the applicant, and whether or not such applicant has 
ever been convicted of a felony, and no license shall be issued to any per- 
son who has ever been convicted of a felony. To each person to whom a 
license is granted the registrar of motor vehicles shall furnish, without 
cost other than the license fee herein prescribed, a license certificate in 
the form prescribed in section 1756, and a suitable metal badge bearing 
the distinguishing number or mark assigned to him. This badge shall there- 
after be worn by the chauffeur affixed to his clothing in a conspicuous place 
at all times while he is operating or driving a motor vehicle upon publie 
highways. Such badge shall be valid only during the term of the license 
of the chauffeur to whom it was issued, as aforesaid. Every person licensed 
to operate vehicles as chauffeur under this article shall endorse his usual 
signature on the margin of the license issued to him, immediately upon the 
receipt of said license, and such license shall not be valid until so indorsed. 
All licenses issued hereunder shall expire January first of each year, and 
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shall be renewed annually. The registrar of motor vehicles may refuse to 
issue or renew a license if he deem the applicant not qualified to receive 
such a license, but the action of the registrar of motor vehicles may be 
reviewed by the courts under writ of certiorari or other appropriate 
remedy. 


2. No person shall operate or drive a motor vehicle as a chauffeur upon 
a public highway of this state, unless such person shall have complied in 
all respects with the requirements of this section; provided, however, that 
a non-resident who has registered and is licensed under the provisions of 
the law of the foreign country, state, territory, or federal district of his 
residence shall be exempt from license under this section, on condition that 
he shall wear the badge assigned to him in the foreign country, state, ter- 
ritory, or federal district of his residence, in the manner provided in this 
section. The provisions of this section, however, shall be operative as to a 
chauffeur who is a non-resident of this state, only to the extent that under 
the laws of the foreign country, state, territory, or federal district of his 
residence, like exemptions and privileges are granted to persons duly 
licensed and registered as chauffeurs under the laws of this state, and 
who are residents of this state. 


3. No chauffeur having been licensed as herein provided shall volun- 
tarily permit any other person to possess or use his license or badge; nor 
shall any person operating or driving a motor vehicle use or possess any 
license or badge belonging to another person, or a fictitious license or 
badge. | ; 


4. No chauffeur or other person having the care of a motor vehicle 
for the owner shall receive or take, directly or indirectly, any bonus, dis- 
count, or other consideration for the purchase of supplies or parts of such 
motor vehicle, or for work done thereon by others; and no person furnish- 
ing such supplies or parts, work or labor, shall give or offer any such chauf- 
feur or other person having the care of a motor vehicle for the owner 
thereof, either directly or indirectly, any bonus, discount, or other con- 
sideration. 


5. Upon the conviction of any chauffeur of a violation of any provision 
of this article, it shall be the duty of the court or judge, or other judicial 
officer before whom such chauffeur is convicted, to indorse such conviction 
on such license card, with the date of the conviction and the character of 
the offense in the space provided for such indorsement. 


6. In the event of the loss, mutilation, or destruction of a chauffeur’s 
license card or of chauffeur’s badge, such chauffeur may again register 
with the registrar of motor vehicles and receive a new license card or 
chauffeur’s badge, upon filing in the office of the registrar of motor vehi- 
eles an affidavit showing the fact and the payment of a fee of one dollar. 
The original registration shall thereupon be canceled. 

History: En. Sec. 10, Ch. 75, L. 1917; References 
re-en. Sec. 1761, R. C. M. 1921. McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 


226 P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82. 
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1762. Penalties for violation of act—reporting convictions—duty of 
officers. 1. The violation of any of the provisions of this act shall con- 
stitute a misdemeanor, punishable by a fine of not exceeding one hundred 
dollars. The third or subsequent conviction for violation of the provisions 
of this act by a licensed and registered chauffeur may be punishable by the 
suspension of the right to operate a motor vehicle, as a registered and 
licensed chauffeur under the provisions of this act, for a period of not more 
than six months; and the registrar of motor vehicles, upon the reeommenda- 
tion of the trial court, shall forthwith revoke the license of the person con- 
victed, and no new license shall be issued to such person for at least six 
months after the date of such conviction, nor thereafter, except in the dis- 
creation of the registrar of motor vehicles. Nothing herein contained shall 
prevent the indictment of a person so violating for an offense committed 
under any other law. 

2. Reporting conviction to registrar motor vehicles. Upon the con- 
vietion of any person for a violation of any of the provisions of this act, 
the magistrate or other judicial officer before whom the proceedings are 
held shall immediately certify the fact of the case, including the name and 
address of the offender, the character of the punishment, and the amount 
of any fine imposed and paid, to the registrar of motor vehicles, who shall 
enter the same either in the book or index of licensed chauffeurs, as the 
case may be, opposite the name of the person convicted, and in the case of 
any other person, in a book or index of offenders to be kept for such pur- 
poses, in alphabetical order. If any such conviction shall be so reversed 
upon appeal therefrom, the person whose conviction has been so reversed 
may serve on the registrar of motor vehicles a certified copy of the order 
of reversal, whereupon the registrar of motor vehicles shall enter the same 
in the proper book or index in connection with the record of such econvic- 
tion. | 

3. It is hereby made mandatory upon all peace and police officers of 
the state, of the counties of the state, and of towns, cities, and villages, to 
carry out the provisions of this act, and arrest the drivers or owners of 
any motor vehicle being used or driven in violation of any of the provisions 
of this act. 


History: En. Sec. 11, Ch. 75, L. 1917; References 
re-en. Sec. 1762, R. C. M. 1921. McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 600, 
226 P 1108; Barney v. Board of Railroad 
Commrs., 93 M 115, 128, 17 P 2d 82. 


1763. Definitions. As used in this act the term ‘‘motor vehicle’’ shall 
include all vehicles propelled by any power other than muscular power, 
except road-rollers, traction-engines and railroad cars, and motor cars run- 
ning upon stationary rails or tracks. The term ‘‘motorcycle’’ shall mean 
a motor vehicle having but two wheels in contact with the ground and a 
saddle on which the operator sits astride, or a platform on which he stands, 
and bicycles having a motor attached thereto and a driving-wheel in con- 
tact with the ground, in addition to the wheels of the vehicle itself, but a 
motorcycle may carry one or more attachments and a seat for the con- 
veyance of a passenger. The term ‘“‘motor truck’’ shall include all motor 
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vehicles used for commercial purposes. in carrying freight and merchandise. 
The term ‘“‘owner’’ shall include any person, firm, association, or corpora- 
tion, owning or renting a motor vehicle, or having the exclusive use thereof 
- under a lease or otherwise, for a period greater than thirty days. The term 
‘‘dealer’’ shall include every person who is engaged in the business of buy- 
ing, selling, or exchanging motor vehicles in this state, whether at an estab- 
lished place of business or otherwise, but shall not include agents or sales- 
men of manufacturers or distributors selling motor vehicles to or establish- 
ing selling or distributing agencies therefor with dealers registered in this 
state, or salesmen, mechanics, or demonstrators regularly employed by 
registered dealers in this state. The term ‘‘chauffeur’’ shall mean any 
person operating a motor vehicle, other than his own, as a mechanic, em- 
ployee, or for hire, but shall not apply to any employee of a registered 
dealer demonstrating or testing motor vehicles under such dealer’s license, 
nor to an employee whose ordinary employment does not include the driv- 
ing of any motor vehicle, even though such employee should be temporarily 
engaged in driving a motor vehicle. The word ‘‘operator’’ shall mean any 
person who operates or drives a motor vehicle. The term ‘‘state’’ shall also 
inelude the territories and federal districts of the United States. The 
term ‘‘local authorities’’ shall include all officers of counties, townships, 
cities, towns, and villages, as well as all boards, committees, and other 
public officials of such counties, townships, cities, towns, and villages. The 
term ‘‘public highway’’ shall include any highway, county road, state road, 
public street, avenue, alley, park, parkway, or public place in any county, 
city, town, or village, except any speedway which may have been or may 
be expressly set apart by law for the exclusive use of horses and light car- 
riages. 


History: En. Sec. 12, Ch. 75, L. 1917; by him under a conditional sale contract 


amd. Sec. 3, Ch. 207, L. 1919; re-en. Sec. 
1763, R. C. M. 1921. 


Operation and Effect 


Held, that this law, that is the motor 
vehicle law, providing inter alia for the 
regulation of transfer of ownership of 
automobiles, was intended solely as a po- 
lice regulation and not to establish an 
exclusive method of transfer of title, and 
that, therefore, a dealer who intervened 
in an action for conversion of a car sold 


1763.1. Definitions. 


was not required to plead in his complaint 
that in making the sale he had complied 
with the provisions of the act. Bond Lum- 
ber Co. v. Timmons et al, 82 M 497, 267 
P 802. 


References 

McGinnis v. Phillips, 62 M 223, 228, 
205 P 215; State v. Pepper, 70 M 596, 
600, 226 P 1108; Barney v. Board of Rail- 
road Commrs., 93 M 115, 128, 17 P 2d 82. 


The words and phrases used in this act shall be 


construed as follows, unless the context may otherwise require: 
(a) The term ‘‘motor vehicle’”’ shall include all vehicles which are self- 


propelled, except motorcycles operated by policemen or firemen when on 
official business, also all motor vehicles, including trucks owned and oper- 
ated by municipalities, or by the state, or by any state institution; pro- 
vided, that the same shall be designated by proper signs in which depart- 
ment of said municipality or state, or institution, said trucks or other 
motor vehicles are employed, traction engines, road rollers, fire wagons, 
fire engines, police patrol wagons and such vehicles as run only upon rails 
or tracks. 
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(b) The term ‘‘trailer’’ shall include every vehicle without motive pow- 
er designated to carry property or passengers wholly on its own structure 
and to be drawn by a motor vehicle. 

(c) The term ‘‘semi-trailer’’ shall include every vehicle of the trailer 
type so designed and used in conjunction with a motor vehicle that some 
part of its own weight and that of its own load rests upon or is carried by 
another vehicle. 

(d) The term ‘‘state’’ as used in this act, except where otherwise ex- 
pressly provided, shall also include the territories and the federal districts 
of the United States. 

(e) The term ‘‘owner’’ shall also include any person, firm, association 
or corporation renting a motor vehicle or having the exclusive use thereof, 
under a lease or otherwise, for a pericd of greater than thirty days, and - 
shall also include a contract vendee. 

(f{) ‘‘Vehicle.’? Any motor vehicle as herein defined. 

(2) ‘‘Used vehicle.’? A motor vehicle which has been sold, bargained, 
exchanged, given away or title transferred from the person who first took 
title to it from the manufacturer or importer, dealer or agent of the manu- 
facturer or importer, and so used as to have become what is commonly 
known as ‘‘second hand’’ within the ordinary meaning thereof. 

(h) “Manufacturer.” A person, firm, corporation or association en- 
gaged in the manufacture of new motor vehicles, trailers, or semi-trailers, 
as a regular business. 

(i) ‘‘Dealers.’? Any person, firm, corporation or association engaged 
in the purchase and sale of motor vehicles, new or second hand, trailers 
or semi-trailers, or in the leasing of the same for a period of thirty or more 
successive days. And any such dealer may at his option engage in the pur- 
chase and sale of automobile accessories without the special license other- 
wise required of dealers in such accessories. 


History: En. Sec. 1, Ch. 113, L. 1925; 
amd. Sec. 1, Ch. 183, L. 1929. 


Operation and Effect 


Held, that chapter 113, laws of 1925, 
the motor vehicle law, providing, inter 
alia, for the regulation of transfer of 
ownership of automobiles, was intended 
solely as a police regulation and not to 


establish an exclusive method of transfer 
of title, and that, therefore, a dealer who 
intervened in an action for the conversion 
of a car sold by him under a conditional 
sale contract was not required to plead in 
his complaint that in making the sale he 
had complied with the provisions of the 
act. Bond Lumber Co. v. Timmons et al., 
82 M 497, 501, 267 P 802. 


1763.2. Certificates for dealers and manufacturers. In the case of deal- 
ers in motor vehicles or motorcycles, including manufacturers who sell to 
others than dealers, all of whom are intended to be covered by this and 
all other provisions of this section, a separate certificate of title, either of 
such dealer’s immediate vendor, or of the dealer himself, shall be required 
in the case of each motor vehicle in his possession, and the registrar of 
motor vehicles shall determine the form in which application for such cer- 
tificates of title and assignments thereof shall be made; provided, however, 
that no such certificate shall be required in the case of new motor vehicles 
sold by manufacturers or dealers as the term ‘‘dealers’’ is defined in sec- 
tion 1763.1. 


History: En. Sec. 10, Ch. 113, L. 1925. 
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1763.3. Certificate of registration.for which license previously issued— 
fee for duplicate. Every person applying for a certificate of registration 
of any motor vehicle for which a license has previously been issued, shall 
present to the registrar of motor vehicles either the original or a duplicate 
of such certificate of registration. A charge of twenty-five cents shall be 
made by the registrar of motor vehicles for all duplicate certificates of title 
or of registration issued by him. 

History: En. Sec. 11, Ch. 113, L. 1925; amd. Sec. 1, Ch. 74, L. 1927. 


1763.4. Alteration or forgery of certificate of title or assignment there- 
of and penalty therefor. Any person who shall alter or forge or cause to 
be altered or forged, any certificate of title issued by the registrar of motor 
vehicles pursuant to the provisions of this section, or any assignment there- 
of, or who shall hold or use any such certificate or assignment knowing 
the same to have been altered or forged, shall be deemed guilty of a felony, 
upon which conviction thereof shall be liable to pay a fine of not more than 
five thousand dollars or to imprisonment in any penal institution within the 
state for a period of not more than ten years, or both, in the discretion of 
the court. 

History: En. Sec. 12, Ch. 113, .L. 1925: 


1763.5. Report of stolen and recovered motor vehicles. It shall be the 
duty of the sheriff of every county of the state and of the chief of police 
or commissioner of police of every city to make immediate report to the 
registrar of motor vehicles of all motor vehicles reported to him as stolen 
or recovered, upon forms provided for by the registrar of motor vehicles. 
Failure on the part of any officer shall be deemed to be misfeasance in 
office and shall constitute grounds for removal. Upon receipt of such in- 
formation, the registrar of motor vehicles shall file the same in an index 
to be known as the ‘‘stolen and recovered motor vehicle index.’’ It shall 
also be the duty of the registrar of motor vehicles to file reports of stolen 
and recovered motor vehicles reported to him from other states. The 
registrar of motor vehicles shall prepare once a month a list of all motor 
vehicles stolen or recovered during the previous month and forward a copy 
of the same to every sheriff, and all police departments in cities of the 
first, second and third class. Such list shall also be forwarded to the secre- 
tary of state, or other proper official, in each state of the United States. 
Before issuing a certificate of title, as heretofore provided, the secretary 
of state shall check the motor and serial number on the motor vehicle to 
be registered against the ‘‘stolen and recovered vehicle index.’’ 

History: En. Sec. 13, Ch. 113, L. 1925. 


1763.6. Licensing of second hand dealers—keeping records of vehicles 
received for sale and penalty. That after the first day of January, nineteen 
hundred twenty-six, it shall be unlawful for any person to carry on or 
conduct in this state the business of buying, selling or dealing in used ve- 
hicles or parts thereof, unless and until he shall have received a license from 
the registrar of motor vehicles authorizing the carrying on or conducting of 
such business. Such license shall be furnished annually by the registrar of 
motor vehicles and shall run from the first day of January, nineteen hun- 
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dred twenty-six, and annually thereafter for each year, beginning on the 
first day of January. The application for said license shall be in such form 
as may be prescribed by the said registrar of motor vehicles and subject 
to such rules and regulations with respect thereto as may be so prescribed 
by him. Such application shall be verified by oath or affirmation and shall 
contain a full statement of the name or names of the person or persons 
applying therefor, the name of the firm or co-partnership with the names 
and places of residence of all the members thereof, if such applicant be a 
firm or co-partnership, the name and residence of the principal officers, 
if the applicant be a body corporate or other artificial body, the name of 
the state under whose laws the corporation is organized, the location of the 
place or places at which such business is to be carried on and conducted, 
and said application shall contain such other relevant information as may 
be required by the registrar of motor vehicles. It shall be accompanied by 
a statement of two reputable persons of the community in which the princi- 
pal place of business is to be located, certifying to the good moral char- 
acter of the person or persons applying for such license. Upon making such 
application the person applying therefor shall pay to the registrar of motor 
vehicles in addition to the fees required of dealers under the provisions 
of section 1760, a fee of five dollars. A license certificate shall be issued by 
the registrar of motor vehicles in accordance with such application when 
the same shall be regular in form and in compliance with the provisions of 
this section, and such license, when so issued, shall entitle the licensee to 
carry on and conduct the business of buying and selling and dealing in 
used vehicles and parts thereof, for a period of one year from the first 
day of January of the current year. The registrar of motor vehicles shall 
have the power to make suitable rules and regulations for the issuance 
of such leenses to expire upon the first day of January of the succeeding 
year, when the application therefor shall be made during the current year, 
and upon payment of a license fee of three dollars provided application is 
made after July first of any year. Any person conducting the business of 
buying, selling or dealing in used vehicles and having received a license 
therefor, shall, before removing any one or more of his places of business, 
or Shall, before opening any additional places of business, apply 
to the registrar: of motor vehicles for, and obtain, a supplemental 
license, for which no fee shall be charged. Every such licensee shall keep 
a book or record in such form as may be prescribed or approved by the 
registrar of motor vehicles, in which he shall keep a record of the purchase, 
sale or exchange or receipt for the purpose of sale, of any second-hand 
vehicle or parts thereof, a description of such vehicles or parts, together 
with the name and address of the seller, of the purchaser, and of the 
alleged owner or other person from whom such vehicle or parts were pur- 
chased or received, or to whom they were sold or delivered, as the case may 
be. Such description in the case of motor vehicles shall also include the 
engine number, if any, the maker’s number, if any, chassis number, if any, 
and such other numbers or identification marks as may be thereon, and 
shall also include a statement that a number has been obliterated, defaced 
or changed, if such is the fact. In the case of a trailer or semi-trailer, the 
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record shall include the manufacturer’s number and such other numbers or 
identification marks as may be thereon. He shall also have in his posses- 
sion a duly assigned certificate of title from the owner of said motor 
vehicle in accordance with the provisions of another section of this act, 
from the time when the motor vehicle is delivered to him until it has been 
disposed of by him. Any person guilty of violating any of the provisions 
of this section shall be deemed guilty of a felony and punished by a fine 
of not more than one thousand dollars or by imprisonment in any penal 
institution within this state for not more than three years, or both at the 
discretion of the court. 
History: En. Sec. 14, Ch. 113, L. 1925. 


1763.7. Penalty for sale of vehicle with engine number altered or 
changed—application for special number. Any person or persons, firm or 
corporation, who, thirty days after the taking effect of this section, shall 
sell or offer for sale in this state a vehicle, the original engine number of 
which has been destroyed, removed, altered, covered or defaced, with the 
exception of electrically propelled vehicles, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be punished by a fine of 
not less than two hundred dollars, nor more than five hundred dollars, 
and by imprisonment in the county jail for a term of not less than thirty 
days nor more than one hundred and eighty days, and upon a second or 
subsequent conviction under this section, the punishment shall be imprison- 
ment in the state prison for a term of not less than one year nor more than 
five years: Provided, however, that any person or persons, firm or corpora- 
tion, being the owner or custodian of or having possession of a vehicle at 
the time of the taking effect of this article, the original engine number of 
which has been previously destroyed, removed, altered or defaced, shall 
before the expiration of thirty days after the taking effect of this article 
apply to the registrar of motor vehicles on a blank to be prepared and 
furnished by the registrar of motor vehicles upon request, for permission 
to make or stamp, or cause to be made or stamped on the engine of such 
vehicle, a special engine number. The application for permission to make 
or stamp a special engine number on the engine of a vehicle under the pro- 
visions of this article shall contain a description of such vehicle including 
the make, style and year of model of the same, as complete a description 
of the original engine number, if any part of the.same remain, as is possible 
to give, any distinguishing marks that may be on the engine or body of 
such vehicle and the name and post office address of the applicant, the date 
on which he purchased or procured possession of the same, the name and 
post office address of the person or persons from whom he purchased such 
vehicle, and such information as the registrar of motor vehicles may re- 
quire, all of which description and facts shall be sworn to by said appl- 
eant before a notary public or other person authorized in this state to 
administer oaths or take acknowledgments. Upon receipt of such applica- 
tion, together with a fee of one dollar, the registrar of motor vehicles shall 
issue to said applicant written permission to make or stamp on the engine 
of such vehicle a special engine number to be designated by the registrar 
of motor vehicles, and when such special engine number so designated has 
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been stamped or otherwise placed on the engine of such motor vehicle it 
shall become and thereafter be the lawful engine number of such vehicle, 
for the purpose of identification and registration and for all other pur- 
poses under the provisions of this chapter, and the owner thereof may sell 
or transfer the same under said special engine number so designated by the 
registrar of motor vehicles; and any person or persons who shall destroy, 
remove, cover, alter or deface any special engine number so designated by 
the registrar of motor vehicles shall be deemed guilty of a felony and upon 
conviction thereof shall be punished by imprisonment in the state prison 
for a term of not less than two years nor more than ten years. In designat- 
ing special engine numbers for motor vehicles under the provisions of this 
chapter the registrar of motor vehicles shall designate and number the 
same consecutively, beginning with the number (1), preceded by the let- 
ters S. N. and followed by the letters for each and every make of motor 
vehicle for which a special application engine number shall be made, and 
in the order of the filing of application therefor: Provided, that from and 
after the taking effect of this section, the registrar of motor vehicles shall 
not register any vehicle without an engine number or issue a license for 
the operation of the same except as specifically provided for herein; and 
further, before: issuing said license the registrar of motor vehicles shall 
require of the applicant a statement that the special number assigned to 
be placed on the particular vehicle in question has been put on in a work- 
manlike manner, and this statement shail be certified to by the sheriff, chief 
of police, or other convenient peace officer, that he has inspected said 
vehicle and found said number to be on said motor vehicle as required 
by the registrar of motor vehicles. Nothing herein shall be construed to 
prevent any manufacturer or importer, or their agents other than dealers, 
from doing his own numbering on motor vehicles or parts removed or 
changed and replacing the numbered parts. 
History: En. Sec. 15, Ch. 113, L. 1925. 


1763.8. Dealer to furnish purchaser with bill of sale. Every dealer 
upon the sale by him to any person or persons of a new motor vehicle shall 
furnish to such purchaser or purchasers a bill of sale or other suitable 
evidence of such sale upon a blank form to be furnished by the registrar of 
motor vehicles, which shall contain the name of such dealer, the name of the 
purchaser, the date of the sale, a full description of the motor vehicle, 
which said description shall contain the manufacturer’s number, the motor 
number and any distinguishing marks, together with any other data which 
the registrar of motor vehicles may require or deem advisable. 

History: En. Sec. 16, Ch. 113, L. 1925. 


1763.9. Deputy may be employed to enforce provisions of act—pay- 
ment from ‘‘auto theft fund’’—duty of peace officers. The registrar of 
motor vehicles is hereby given power to appoint and pay from the fund 
hereinafter designated as the ‘‘auto theft fund’’ one deputy in addition to 
the present peace officers of the law to carry out the provisions of this 
act and he, together with the present peace officers are hereby given police 
power and authority throughout the state to arrest any person in the act 
of violating or attempting to violate in his presence any of the provisions 
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of this act and are hereby made peace officers of this state for that pur- 
pose. Any peace officer of this state shall have the authority and is hereby 
required to use reasonable diligence in ascertaining whether the owners 
and operators of motor vehicles are complying with the provisions of this 
act. 

History: En. Sec. 17, Ch. 113, L. 1925. 


1763.10. Auto theft fund, how used. <All moneys received by the regis- 
trar of motor vehicles under the provisions of this act shall be set aside and 
shall be known as the ‘‘auto theft fund’’ and shall be used first to meet the 
necessary additional expenses of the office of the registrar of motor vehi- 
cles incurred by the performance of duties. If at the end of any fiscal year 
there is a balance in said fund, said balance shall be distributed as follows: 
To the road fund of the counties from which the same originated. All ex- 
penses which may be incurred by the secretary of state in printing this act, 
and in the preparation and printing of the prescribed forms, together with 
the cost of postage and mailing and the necessary clerical assistance, shall 
be paid in the first instance out of the motor vehicle administrative fund 
accruing from motor vehicle license fees and as soon as sufficient funds 
are available from the fees and collections provided for in this act, the 
said motor vehicle administrative fund shall be reimbursed for the amount 
so paid. 

History: En. Sec. 18, Ch. 113, L. 1925. 


1763.11. Records to be opened to public. All records provided for in the 
foregoing shall be open to inspection during all reasonable business hours, 
and the registrar of motor vehicles shall furnish the information from said 
records upon payment by the applicant of the cost of transcribing the in- 
formation asked for. 

History: En. Sec. 19, Ch. 113, L. 1925. 


1763.12. False statements constitute perjury. Any person who shall 
make any false affidavit, or shall knowingly swear or affirm falsely, to any 
matter or thing required by the terms of this act to be sworn or affirmed 
to, shall be guilty of perjury, and upon conviction, shall be punishable by 
a fine and imprisonment as other persons committing perjury are punish- 
able. 

History: En. Sec. 20, Ch. 113, L. 1925. 


1763.13. Effect of declaring part of act unconstitutional. If any pro- 
vision of this act shall be held by any court of competent jurisdiction to be 
unconstitutional, such judgment shall not affect any other section or pro- 
vision of this act. 

History: Hn. Sec. 21, Ch. 113, L. 1925. 


CHAPTER 153 
GOOD ROADS DAY 
Section 1764. Proclamation by governor. 


1764. Proclamation by governor. The third Tuesday in June in each 
year is hereby designated ‘‘Good Roads Day,’’ and the governor shall an- 
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nually, on or before the first day of June, by public proclamation, request 
the people of the state to contribute labor, material, or money towards the 
improvement of public highways in their respective communities upon that 
day. 

History: En. Sec. 1, Ch. 20, L. 1915; re-en. Sec. 1764, R. C. M. 1921. 


CHAPTER 154 


PRIVATE ROADS—-HOW ESTABLISHED 
Section 1765. How established. 


1765. How established. Private roads may be established in the man- 
ner provided in sections 9933 to 9958 of these codes. But in every case 
the necessity of the road and the amount of all damage to be sustained by 
the opening thereof must be first determined by a jury, and such amount, 
together with the expenses of the proceeding, must be paid by the person 
to be benefited. 


History: En. Sec. 2780, Pol. C. 1895; of commissioners to determine the dam- 
re-en. Sec. 1435, Rev. C. 1907; re-en. Sec. ages occasioned thereby, ete., is not neces- 
1765, R. GC. M. 1921. Cal. Pol. C. Sec. 2692. sary, the matters ordinarily determined by 
: commissioners in eminent domain proceed- 

Operation and Effect ings being determinable in such a case by 

Under this section and section 9955, the jury. Komposh v. Powers et al., 75 M 
R. C. M. 1921, authorizing the establish- 493, 500 et seq., 244 P 298. 
ment of a private road, the appointment 


CHAPTER 155 
FERRIES 


Section 1766. Ferries between counties. 
1767. Notice of applcation. 
1768. Application for leave and notice. 
1769. The hearing. 
1770. Duty of board of commissioners. 
1771. Report of owner or keeper of ferry. 
1772. Power and duty of commissioners in regard to ferry. 
1773. All passengers must be accommodated. 
1774. Fenalties recovered, how disposed of. 
1775. Bond to be given. 
1776. License tax of ferry connecting two counties, how paid. 
1777. Interested commissioner must not act. | 
1778. Ferry within one mile of another, when. 
1779. Owner of land preferred. 
1780. How land acquired for use of ferry. 
1781. Must post rates of toll. 
1782. Ixeep banks in repair. 


1766. Ferries between counties. When authority to erect and keep a 
ferry over waters dividing two counties is desired, application must be made 
to the board of commissioners of that county situated on the left bank 
descending such river, creek, or slough. 


History: Hn. Sec. 2820, Pol. C. 1895; References 
re-en. Sec. 1457, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1766, R. C. M. 1921. Cal. Pol. C. Sec. 2843. 392, 397, 219 P 632. 


1767. Notice of application. The board of commissioners must not 
grant authority to erect a toll ferry until the notice of such intended appli- 
cation has been given as required in this article. 
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History: En. Sec. 2821, Pol. C. 1895;. References 
re-en. Sec. 1458, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1767, R. C. M. 1921. Cal. Pol. C. Sec. 2844. 392, 397, 219 P 632. 


1768. Application for leave and notice. Every applicant for authority 
to erect and take tolls on a public ferry must publish notice in at least one 
newspaper in each county in which the ferry is or touches, or if there is no 
newspaper published therein, then in one published in an adjoining county, 
and by posting three notices in three public places in the township for 
four successive weeks, specifying the location and the time and place when 
and where the application will be made. After notice is given application 
must be made in writing, under oath, to the board of commissioners of the 
proper county, the landings of the proposed ferry must be described, and 
the names of the owners thereof given, if known; and if the applicant is 
not the owner of the land, that notice of the application has been served 
on the owner thereof at least ten days prior to the application. 


History: En. Sec. 2822, Pol. C. 1895; References 
re-en. Sec. 1459, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1768, R. C. M. 1921. Cal. Pol. C. Sec. 2892. 392, 397, 219 P 632. 


1769. The hearing. At the hearing, proof of giving the notice, required 
by the preceding section, must be made, and any person may appear and 
eontest the application. If the board finds that the ferry is either a publie 
necessity or convenience, and that the applicant is a suitable person, and 
by reason of the ownership of the landing, or failure of the owner thereof 
to apply is entitled thereto, authority to erect and take tolls on the ferry 
may be granted to him for the term of ten years. 


History: En. Sec. 2823, Pol. C. 1895; References 
re-en. Sec. 1460, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1769, R. C. M. 1921. Cal. Pol. C. Sec. 2893. 392, 397, 219 P 6382. 


1770. Duty of board of commissioners. The board of commissioners 
granting authority to keep a public ferry must at the same time: 

1. Fix the amount of a penal bond to be given by the person or cor- 
poration owning or taking tolls on the ferry for the benefit of the county, 
and all persons crossing or desiring to cross the same, and provide for the 
annual renewal thereof. 

2. Fix the amount of license tax to be paid by the person or corporation 
for taking tolls thereon, not less than three dollars nor over one hundred 
dollars per month, payable annually. 

3. Fix the rate of tolls which may be collected for crossing the ferry. 


4. Make all necessary orders relative to the construction, erection, and 
business of ferries which they have by law the power to make. The board 
of commissioners may, at any time they see fit, authorize and maintain 
fords across any water within any distance of any ferry. 


History: En. Sec. 2824, Pol. C. 1895; References 
re-en. Sec. 1461, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1770, R. C. M. 1921. Cal. Pol. C. Sec. 2845. 392, 397, 219 P 632. 


1771. Report of owner or keeper of ferry. Every owner or keeper of 
a ferry must report annually to the board of commissioners from which his 
license is obtained, under oath, the following facts: 
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1. The actual cost of the construction or erection and equipment of 
the ferry. 

2. The repairs made during the preceding year, and the actual cost 
thereof. 

3. The expense of labor and hire of agents, and other costs necessarily 
incurred in and about the conduct of his business. 

4. The amount of tolls collected; and 

5. The estimated actual cash value of the ferry, exclusive of the fran- 
chise. 

History: En. Sec. 2825, Pol. C. 1895; References 
re-en. Sec. 1462, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1771, R. C. M. 1921. Cal. Pol. C. Sec. 2847. 392, 397, 219 P 632. 

1772. Power and duty of commissioners in regard to ferry. The board 
of commissioners may make all needful rules and regulations for the One 
ernment of ferries and ferry-keepers, prescribing: | 

1. How many boats must be kept, their character, and how propelled. 

2. The number of hands, boatmen, or ferrymen to be employed, and 
rules for their government. 

3. When and under what circumstances to make trips in the night- 


4. Who may be ferried free of toll. 

5. In what cases of danger or peril not to cross. 

6. Penalties for violation of regulations. 

7. In ease of steamboats, the rate of speed. 

8. The method of and preference in loading and crossing; and 

9. How and by whom action must be brought to recover penalties. 


History: En. Sec. 2826, Pol. C. 1895; References 
re-en. Sec. 1463, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1772, R. C.. M. 1921. Cal. Pol. C. Sec. 2894. 392, 397, 219 P 6382. 


1773. All passengers must be accommodated. Subject to the foregoing 
regulations, ferry-keepers must make trips to accommodate all passengers 
who desire to cross, and any failure so to do subjects the franchise to for- 
feiture, by a proper proceeding for that purpose. 


History: Hn. Sec. 2827, Pol. C. 1895; References 
re-en. Sec. 1464, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1773, R. C. M. 1921. 302, 397,219 PF 632: 


1774. Penalties recovered, how disposed of. Penalties recovered under 
this chapter must be paid to the county treasury for the use of the general 
road fund of the county. 


History: En. Sec. 2828, Pol. C. 1895; References 
re-en. Sec. 1465, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1774, RB. C. M. 1921. Cal. Pol. C. Sec. 2895. 392, 397, 219 P 632. 


1775. Bond to be given. The bond required of the owner or keeper 
of the ferry must be in the sum fixed by the board of commissioners, with 
one or more sureties, and conditioned that the ferry will be kept in good 
repair and condition, and that the keeper will faithfully comply with the 
laws of the state and all legal orders of the board of commissioners regulat- 
ing the same, and pay all damages recovered against him by any person 
injured or damaged by reason of delay at or defect in such ferry, or in any 
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manner resulting from a non-compliance with the laws or lawful orders 
regulating the same. The bond must be approved by the board of com- 
missioners. 


History: En. Sec. 2829, Pol. C. 1895; References 
re-en. Sec. 1466, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1775, R. C. M. 1921. Cal. Pol. C. Sec. 2850. 392, 397, 219 P 682. 


1776. License tax of ferry connecting two counties, how paid. The 
license tax for a ferry connecting two counties must be paid to the treasurer 
of the county granting it, and the license issued, but the treasurer of such 
county must pay to the treasury of the county in which the other end or 
landing of the ferry is located one-half of the sum so received annually. 

History: En. Sec. 2830, Pol. C. 1895; ~ References 
re-en. Sec. 1467, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1776, R. C. M. 1921. Cal. Pol. C. Sec. 2851. 392, 397, 219 P 632. 

1777. Interested commissioner must not act. When a county commis- 
Sioner is interested in an application to erect, construct, or take tolls on 
a ferry, he must not act in any such matters. 


History; En. Sec. 2831, Pol: C. 1895; References 
re-en. Sec. 1468, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1777, R. C. M. 1921. Cal. Pol. C. Sec..2852. 392, 397, 219 P 6382. 


1778. Ferry within one mile of another, when. No toll-ferry must be 
established within one mile immediately above or below a regularly estab- 
lished ferry, unless the situation of a town or village, the crossing of a 
public highway, or the intersection of some creek or ravine renders it nec- 
essary for public convenience. In addition to the public notice hereinafter 
required, notice of intention to apply for authority to erect a toll-ferry, as 
in this section provided, must be served upon the proprietor of the ferry 
already established, at least ten days prior thereto, giving the time and 
place and grounds of such application. 


History: En. Sec. 2832, Pol. C. 1895; References 
re-en. Sec. 1469, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1778, R..C. M. 1921. Cal. Pol. C. Sec. 2853. 392, 397, 219 P 6382. 


1779. Owner of land preferred. The owner of the land on either of 
the waters to be crossed, and the owner of the land on the left bank descend- 
ing, over the owner of the land on the right bank, is entitled to preference 
in procuring authority to construct a ferry; but where such owner fails or 
neglects to apply for such authority within a reasonable time after the nec- 
essity therefor arises, the board of commissioners may grant such authority 
to another. 


History: En. Sec. 2833, Pol. C. 1895; References 
re-en. Sec. 1470, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1779, R. C. M. 1921. Cal. Pol. C. Sec. 2854. 392, 397, 219 P 632. 


1780. How land acquired for use of ferry. When there are lands nec- 
essary for the construction, erection, or use of such ferry which cannot 
be procured by agreement between the owner and the landowner, the right 
of way and all other lands necessary for the use and construction or erec- 
tion thereof may be acquired by condemnation. 


History: En. Sec. 2834, Pol. C. 1895; References 
re-en. Sec. 1471, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1780, R. C. M. 1921. Cal. Pol. C. Sec. 2855. 392, 397, 219 P 682. 
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1781. Must post rates of toll. The owner of every ferry must have the 
rates of toll as fixed by the board of commissioners printed or written, and 
posted up in some conspicuous place on or near the ferry. 


History: En. Sec. 2835, Pol. C. 1895; References 
re-en. Sec. 1472, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1781, R. C. M. 1921. Cal. Pol. C. Sec. 2856. 392, 397, 219 P 632. 


1782. Keep banks in repair. All ferry-keepers must keep the banks 
of the streams or waters at the landings of their ferries graded and in good 
order for the passage of vehicles. For every day compliance herewith is 
neglected twenty-five dollars is forfeited, to be collected for the use of the 
road fund of the county. 


History: En. Sec. 2836, Pol. C. 1895; References ; 
re-en. Sec. 1473, Rev. C. 1907; re-en. Sec. State ex rel. Rankin v. Martin, 68 M 
1782, R. C. M. 1921. Cal. Pol. C. Sec. 2858. 392, 397, 219 P 632. 


CHAPTER 156 
STATE HIGHWAY COMMISSION 


Section 1783. State highway commission—creation—salary—bond—term of office. 
1784. Appointment of members—meetings—engineer, duties and bond. 
1785. Duties of commissioner—reports. 

1786. Compilation of statistics—investigation and consultation. 
1787. County commissioners to furnish information. 

1788. Commissioner to prescribe certain rules—designation of state highways. 
1789. Office and field help. 

1790. Contracts, how awarded. 

1791. Assent to federal aid road act. 

1792. Division of maintenance and control. 

1793. Standard guide signs to be erected—road association signs. 
1794. Penalty for defacing standard guides. 

1795. County commissioners may convey right of way. 

1796. Preparation of official road map. 

1797. lights of way, how procured. 

1798. Prosecution for violation of highway law. 

1799. State highway fund and trust fund. 

1800. Fresentation and payment of claims. 


1783. State highway commission—creation—salary—bond—term of of- 
fice. There is hereby created a commission to be known as the state high- 
way commission to consist of three members to be appointed by the gov- 
ernor and each of said members shall be a citizen of the United States 
and of the state of Montana. 

Each commissioner shall hold office for the term of four years and until 
his successor is appointed and qualified and shall receive as compensation 
to be paid out of the highway fund the sum of ten dollars ($10.00) per diem 
for each day actually engaged in the duties of his office, including his time 
of travel between his home and place of employment of such duties, together 
with his traveling expenses while away from his home in the performance 
of the duties of his office. Provided, however, that said commissioners 
herein provided for, shall not be appointed until such time as a vacancy 
exists In said commission as constituted at this time. 

The commission shall choose one of its own number as chairman and 
shall have power to appoint an engineer and other employees of the com- 
mission. The office of said commission shall be maintained in the state 
eapitol building. 


1030 


Ch. 156 


STATE HIGHWAY COMMISSION 


1784-1786 


Each commisisoner Shall give bond conditioned for the faithful per- 
formance of his duties in the sum of ten thousand dollars ($10,000.00). 


History: Harlier acts were chapter 170, 
L. 1917, and chapter 207, L. 1921. This 
section en. Sec. 1, Ch. 10, Ex. L. 1921; 


79 M 111, 255 P 722; State v. State High- 
way Commission, 82 M 63, 65, 265 P 1; 
State ex rel. McMaster v. District Court, 


re-en. Sec. 1783, R. C. M. 1921; amd. Sec. 
10.129, as 1925, 


References 
Gary Hay & Grain Co., Ine. v. Carlson, 


80 M 228, 260 P 134; State et al. v. Hob- 
litt et al., 87 M 403, 288 P 181; Arps v. 
State Highway Commission, 90 M 152, 300 
P 549. 


1784. Appointment of members—meetings—engineer, duties and bond. 

The members of the state highway commission shall be appointed by the 
governor and may be removed by him at any time for cause. Said com- 
mission shall meet at least once each month for the purpose of transacting 
its business, including the consideration of claims and the letting of con- 
tracts; two members of commission shall constitute a quorum for the trans- 
action of business. The state highway commissioner shall appoint an en- 
gineer whose salary shall be fixed by the state highway commission. Said 
engineer shall perform any acts or duties relating to the office of the high- 
way commission, which said commission may impose upon him; such en- 
gineer shall take and file the constitutional oath of office before entering 
the performance of his duties; he shall give a bond in such sum as the com- 
mission may determine and may be removed by the commissioner at an 
time for cause. : 


History: Hn. Sec. 2, Ch. 10, Ex. L. 
1921; re-en. Sec. 1784, R. C. M. 1921. 


NOTE.—The duties and powers of the 
state highway commissioner as set out in 
this section and the following sections 
would seem to devolve on the state high- 
way commission in view of section 1783 


References 


Gary Hay & Grain Co., Ine. v. Carlson, 
79 M 111, 255 P 722; State ex rel. McMas- 
ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al., 87 M 
403, 288 P 181; Arps v. State Highway 
Commission, 90 M 152, 300 P 549. 


as amended by ch. 129, laws of 1925. 


1785. Duties of commissioner—reports. The state highway commis- 
sioner shall be furnished with a suitable office in the capitol, where his 
records shall be preserved, and said office shall be kept open at such times as 
the business of the commission shall require. He shall file and safely keep 
a record of all proceedings and orders pertaining to the matters under his 
direction and copies of all plans, specifications, contracts, estimates and 
official acts. The commissioner shall prepare and submit to the governor 
on or before the fifteenth day of each month a report of the work con- 
structed, under construction, and proposed for construction and the pro- 
gress made during the preceding month, and shall make recommendations 
as to the needed improvements and their estimated cost. 


History: En. Sec. 3, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 
1921; re-en. Sec. 1785, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
NOTE.—See note to section 1784. 134; State et al. v. Hoblitt et al. 87 M 
Ribas onicii 403, 288 P 181; Arps v. State Highway 


Gary Hay & Grain Co., Inc. v. Carlson, Commission, 90. M 152, 300° P 529. 


1786. Compilation of statistics—investigation and consultation. In ad- 
dition to his other powers and duties, the state highway commissioner shall 
compile statistics relative to public highways throughout the state, and 
shall collect all information in regard thereto deemed expedient. He shall 
investigate and determine upon various methods of road construction 
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adapted to different sections of the state, and as to the best methods of con- 
struction and maintenance of roads, bridges, road markers and shall in- 
vestigate and determine upon such other information relating thereto as he 
shall deem appropriate and necessary. He may be consulted at all reason- 
able times by county officers having care and authority over highways and 
bridges and shall advise such officers relative to the construction, repair, 
altering or maintenance of the same, and shall furnish such other informa- 
tion and advice as may be requested by persons interested in the construe- 
tion, maintenance and marking of public highways, and shall at all times 


lend his aid in promoting highway improvement throughout the state. 
History: En. Sec. 4, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 


1921; re-en. Sec. 1786, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
NOTE.—See note to section 1784. 134; State et al. v. Hoblitt et al, 87 M 
403, 288 P 181; Arps v. State Highway 

References Commission, 90 M 152, 300 P 549. 


Gary Hay & Grain Co., Ine. v. Carlson, 


1787. County commissioners to furnish information. The county com- 
missioners and road supervisors of any county, and all other officers who 
now have or may hereafter have by law the care and supervision of the 
public highways and bridges, shall, from time to time, upon the written. re- 
quest of the state highway commissioner, furnish him with all available in- 
formation in connection with the building and maintenance of the state 


highways and bridges in their respective districts or counties. 
History: En. Sec. 5, Ch. 10, Ex. L. 79 M 111, 255 P. 722; State ex rel. McMas- 


1921; re-en. Sec. 1787, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
NOTE.—See note to section 1784. 134; State et al. v. Hoblitt et al, 87 M 
403, 288 P 181; Arps v. State Highway 

References Commission, 90 M 152, 300 P 549. 


Gary Hay & Grain Co., Ine. v. Carlson, 


1788. Commissioner to prescribe certain rules—designation of state 
highways. The state highway commissioner shall have power, and it shall 
be his duty, to formulate all rules and regulations necessary for the govern- 
ment of the state highway commission and it is hereby authorized to make 
all rules necessary to comply with the provisions of the federal aid road 
act of congress, approved July 11, 1916, and all other acts granting aid for 
public highways, and to obtain for the state of Montana the full benefit 
of such act. The state highway commission is hereby authorized to, and 
shall, in conjunction with the board of county commissioners of the several 
counties in the state, designate such public roads in the state as shall be 
classed as state highways and subject to improvements under the pro- 
visions of said federal aid road act of congress, and the state highway 
commission in conjunction with the board of county commissioners shall 
also formulate necessary rules and regulations for the construction, repair, 
maintenance and marking of state highways and bridges, and may pro- 


vide for local supervision in such eases. 
History: En. Sec. 6, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 


1921; re-en. Sec. 1788, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
NOTE.—See note to section 1784. 134; State et al. v. Hoblitt et al, 87 M 
403, 288 P 181; Arps v. State Highway 

References Commission, 90 M 152, 300 P 549. 


Gary Hay & Grain Co., Inc. v. Carison, 


1789. Office and field help. The highway commission shall employ 
office and field help as it shall deem necessary and the compensation for 
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all such employees shall be determined by the state highway commission 
and paid out of the state highway fund in the same manner as other state 


employees are paid. 


History: En. Sec. 7, Ch. 10, Ex. L. 
1921; re-en. Sec. 1789, R. C. M. 1921. 


NOTE:—Chapter 176, laws of 1931; 
which amends sections 273, 274 and 275 
of the codes, contained a repealing clause 


should be repealed. Because of the in- 
definite wording of the repealing section 
of chapter 176, laws of 1931, the entire 
section is being left. See sections 273, 
274 and 275 of this code, which provisions 
control when in conflict with this section. 


to the effect that part of this section 


1790. Contracts how awarded. All contracts for work on state high- 
ways shall be let by the state highway commission. When the estimated 
eost of any piece of work shall exceed one thousand dollars, it shall be the 
duty of the state highway commission to let such contract by competitive 
bidding, upon such notice and upon such terms as the commission by its 
rules and regulations prescribe; provided that if the commission shall find 
such work may be done and performed by force account or by day’s labor 
in a more efficient manner, it may so conduct the work, and provided 
further that the commisison may use convict labor as, in its judgment, is 
deemed proper. A contractor upon being awarded a contract for construe- 
tion, improvement, maintenance or marking upon a state highway, and 
before entering upon such work shall execute to the state of Montana a bond 
to be approved by the commission, and to be conditioned for the faithful 
discharge of its duties under such contract. 


History: En. Sec. 8, Ch. 10, Ex. L. 
1921; re-en. Sec. 1790, R. C. M. 1921. 


quired to furnish bond provided for by 
this section, and of the rights of the 
surety and the liabilities of the commis- 
sion. Lanstrum-et al. v. Zumwalt et al., 
73 M 502, 237 Pe 205. 


Assignment 


Where the assignment of funds to be- 
come due one who contracted with the 
state highway commission to construct a 
road expressly referred to the contract, 


References 
Gary Hay & Grain Co., Inc. v. Carlson, 


the assignee bank was chargeable with 
knowledge of the contents of the con- 
tract; the assignee was further chargeable 
with notice of the fact that before enter- 
ing upon the work the contractor was re- 


79 M 111, 255 P 722; State ex rel. McMas- 
ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al. 87 M 
403, 288 P 181; Arps v. State Highway 
Commission, 90 M 152, 300 P 549. 


1791. Assent to federal aid road act. For and on behalf of the state 
of Montana, and in conformity with the requirement of section 1 of said 
act, the provisions of that certain act of congress approved July 11, 1916, 
known as the federal aid road act and entitled ‘‘An act to provide that the 
United States shall aid the states in the construction of rural post roads, 
and for other purposes,’’ is hereby assented to. The state highway com- 
mission is hereby authorized to, for and on behalf of the state of Montana, 
enter into all contracts and agreements with the United States government 
or any officer, department or bureau thereof, relative to the construction or 
maintenance of highways in the state of Montana; and the state highway 
commission for and on behalf of the state of Montana is hereby authorized 
to do all other things necessary or required to carry out fully the co-opera- 
tion contemplated by the said act of congress as hereby assented to, relative 
to the construction and maintenance of roads and highways in the state of 
Montana. 
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History: En. Sec. 9, Ch. 10, Ex. L. 
1921; re-en. Sec. 1791, R. C. M. 1921. 


Operation and Effect 


Held, on application for writ of man- 
date to compel the state highway commis- 
sion to include within its construction 
program a piece of road, a part of the 
federal highway system, which during 
periods of high water is rendered impas- 
sable, leaving no highway connection be- 
tween a county seat and the rest of the 
county that the fact that the road in 
question is a part of the federal forest 
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mission of authority of expending any 
portion of the gasoline license tax funds 
to match federal aid funds, nothing ap- 
pearing prohibiting it from doing so. State 
v. State Highway Commission, 82 M 63, 
65,200 FL. 


References 


Gary Hay & Grain Co., Ine. v. Carlson, 
79 M 111, 255 P 722; State ex rel. MeMas- 
ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al. 87 M 


403, 288 P 181; Arps v. State Highway 


Commission, 90 M 152, 300 P 549. 


road does not deprive the highway com- 


1792. Division of maintenance and control. The state highway com- 
mission shall have authority to organize and operate a division of main- 
tenance and control, and by co-operation with the board of county com- 
missioners in the several counties of the state, if necessary, to maintain 
state highways constructed by the state and such additional mileage as the 
commission may deem necessary. 


History: En. Sec. 10, Ch. 10, Ex. L. 
1921; re-en. Sec. 1792, R. C. M. 1921. 


79 M 111, 255 P 722; State ex rel. McMas- 
ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al, 87 M 
403, 288 P 181; Arps v. State Highway 
Commission, 90 M 152, 300 P 549. 

1793. Standard guide signs to be erected—road association signs. The 
state highway commission shall cause to be erected and maintained such 
standard guides and warning signs as it may deem necessary on and along 
state highways. Such signs shall be of uniform design and size through- 
out the state and such uniform design shall be approved by the highway 
commission. It shall be unlawful to erect or display any other guides or 
warning signs on or along state highways except in case of emergency 
and except that trail or road associations having distinctive emblems or 
signs for their trails or roads may, at their own expense submit and fur- 
nish such emblems or signs for the approval of the state highway com- 
mission. Such trail or road association emblems or signs, if approved by 
the state highway commission, may be used by said trail or road associa- 
tion on such roads and trails as they may have assumed jurisdiction over, 
and on no other. The state highway commission shall have full control 
and authority over all advertising, guide, warning and other signs now 
constructed or placed upon or to be constructed or placed upon state high- 
ways, and shall cause to be removed any such signs conflicting with the 
provisions of this act, or the policies, rules and regulations now existing 
or to be created and adopted by the state highway commission. It shall 
be the duty of the state highway commission to cause to be removed any 
unlawful advertising, guide, warning or other sign. 


History: En. Sec. 11, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 
1921; re-en. Sec. 1793, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al., 87 M 
403, 288 P 181; Arps v. State Highway 
Commission, 90 M 152, 300 P 549. 


1794. Penalty for defacing standard guides. After the marking of 
the state highway, or any section thereof, it shall be unlawful for any 
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person, corporation, or association to deface, damage, or injure any state 
highway guide, warning or other signs, or any advertising signs erected 
or placed on the state highway with the approval and sanction of the 
state highway commission. Any person, corporation or association found 
culty of defacing, damaging or injuring said signs shall be deemed guilty 
of a misdemeanor and shall be subject to a fine of not less than ten dol- 
lars nor more than one hundred dollars for each offense. 

History: En. Sec. 12, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 


1921; re-en. Sec. 1794, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al., 87 M 
References 403, 288 P 181; Arps v. State Highway 


Gary Hay & Grain Co., Ine. v. Carlson, Commission, 90 M 152, 300 P 549. 


1795. County commissioners may convey right of way. It shall be 
lawful for boards of county commissioners to transfer and convey to the 
state of Montana rights of way over and along county roads for state 
road purposes, and it is hereby made their duty to make such transfer or 
conveyance upon receiving notice from the state highway commission that 
a state road has been established and definitely located over a county road 
and that said road will be improved and maintained by the state, and that 
funds are available for the immediate construction of such road. 

History: En. Sec. 13, Ch. 10, Ex. L. 79 M 111, 255 P 722; State ex rel. McMas- 


1921; re-en. Sec. 1795, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al., 87 M 
References 403, 288 P 181; Arps v. State Highway 


Gary Hay & Grain Co., Ine. v. Carlson, Commission, 90 M 152, 300 P 549. 


1796. Preparation of official road map. Upon the selection and 
approval by the commission of the system of state highways, the com- 
mission shall cause to be prepared an official road map of the state of 
Montana showing outlined thereon the exact location of said state high- 
ways prior to October 1, 1921, if possible; a copy of such map shall be 
filed with each county clerk and after such selection and filing no changes 
except the necessary re-locations and alterations in portions of the state 
highway system for purposes of construction shall be made by said com- 
mission until further investigation or hearings are held in the county or 
counties in which such change or changes are proposed. If, after investi- 
gation or hearing, any alteration or additions shall be deemed expedient 
by the commission, the change shall be entered in writing upon the records 
and maps of the commission and each county clerk shall be immediately 
notified to alter the official map on file with him in accordance therewith. 


History: En. Sec. 14, Ch. 10, Ex. L. 79 M 111, 225 P 722; State ex rel. McMas- 


1921; re-en. Sec. 1796, R. C. M. 1921. ter v. District Court, 80 M 228, 260 P 
134; State et al. v. Hoblitt et al., 87 M 
References 403, 288 P 181; Arps v. State Highway 


Gary Hay & Grain Co., Ine. v. Carlson, Commission, 90 M 152, 300 P 549. 


1797. Rights of way, how procured. The state highway commission 
shall have the power and authority to acquire by purchase or otherwise, 
necessary rights of way for state highways and to lay out, alter, con- 
struct, improve and maintain highways in the state of Montana, and 
to acquire by purchase or otherwise, deposits of road-building materials, 
and the state highway commission shall have the authority to exercise 
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the power of eminent domain in the name of the state for any of the 
above mentioned purposes. 

Whenever it shall be deemed necessary by the commission to secure 
the rights of way as herein provided, or to acquire deposits of road- 
building materials, and the same cannot be acquired by purchase, the 
commission may direct the attorney general or any county attorney in any 
county in the state to procure the rights of way or deposits of road- 
building materials by proceedings to be instituted in the manner as pro- 
vided in sections 9933 to 9958 of the code of civil procedure against all 
non-accepting landholders and when thereunder the right of way is pro- 
cured, the road must be declared public highway and open in the manner 


provided by law. 


History: En. Sec. 15, Ch. 10, Ex. L. 
1921; re-en. Sec. 1797, R. C. M. 1921. 


“Cannot be Acquired by Purchase’’ 
Defined 


The provision of this section, authoriz- 
ing the state highway commission to con- 
demn land for highway purposes if it 
cannot be acquired by purchase, contem- 
plates no more than a fair effort to ne- 
gotiate an agreement; it does not mean 
that the right of way cannot be bought at 
any price. State et al. v. Whitcomb et al., 
94 M 415, 424, 22 P 2d 823. 


Necessary Allegation in Complaint 


Where the state highway commission 
seeks to condemn lands for highway pur- 
poses it must, in order to invoke the 
jurisdiction of the court, allege in its com- 
plaint that it has been unable to acquire 
the right of way desired by purchase. 
State et al. v. Whitcomb et al., 94 M 415, 
424, 22 P 2d 823. 


Necessity for Taking of Land—Suffi- 
cient Showing 


The requirement of this section, that 
land sought to be condemned for highway 
purposes must be ‘‘necessary’’ does not 
mean an absolute necessity for the particu- 
lar location, but means reasonably requi- 
site for the accomplishment of the end in 


view, under the circumstances of the case. 
State et al. v. Whitcomb et al., 94 M 415, 
424, 22 P 2d 823. 

Id. Where the highway commission 
selects a particular route for a highway, 
a land owner whose land is sought to be 
condemned for right of way will not be 
heard to say that a different one could 
have been selected; solution of the ques- 
tion of necessity involving consideration 
of the questions of the greatest good to 
the publie and the least injury to the 
owner whose property is sought to be 
taken. 


Right to Condemn For a Highway 


Held under this section that the right 
to obtain a right of way for a state high- 
way by the exercise of condemnation pro- 
ceedings is lodged exclusively with the 
state highway commission, the right to 
be exercised in the name of the state 
upon direction by the commission to 
the attorney general or a county attorney. 
State ex rel. McMaster v. District Court, 
80 M 228, 260 P 134. 


References 


Gary Hay & cian Co., Ine. v. Carlson, 
79 M 111, 255 P 722; State et al. v. Hob- 


litt et al., 87 M’ 403, 888: P-181;°Arpsew, 
State Highway Commission, 90 M 152, 
300 P 549. 


1798. Prosecution for violation of highway law. The state highway 
commission shall have power, and it shall be its duty, to prosecute all per- 
sons guilty of any violation of ‘‘The General Highway Law.”’’ 


History: En. Sec. 16, Ch. 10, Ex. L. 
1921; re-en. Sec. 1798, R. C. M. 1921. 


References 
Gary Hay & Grain Co., Ine. v. Carlson, 


79 M 111, 255 P 722; State ex rel. McMas- 
ter v. District Court, 80 M 228, 260 P 134; 
State et al. v. Hoblitt et al., 87 M 403, 288, 
P 181; Arps v. State Highway Commis- 
sion, 90 M152, 300 P 549. 


1799. State highway fund and trust fund. For the purpose of carry- 


ing out the provisions of this act, there is hereby created a state highway 
fund and a state highway trust fund. The state highway fund shall be 
credited with all moneys received for the use and purpose of the state 
highway commission from the receipt or transfer of motor vehicle license 
fees, as provided by law, or from other sources except as herein provided. 
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The state highway trust fund shall be credited with all moneys received 
from the counties, and from the federal government or other agencies for 
expenditure by the commission in connection with the actual construction 
of specific projects. All moneys in the hands of any state officer on the 
first day of April, 1921, shall be segregated by such state officer and ecred- 
ited to the respective fund to which it properly belongs as above defined. 
Hereafter all moneys collected for the state highway fund or the state 
highway trust fund as authorized by law shall be credited to such fund 
or funds by the state treasurer; provided, however, that nothing herein 
contained shall prevent the state highway commission from recovering 
from the state highway trust fund moneys deposited or paid into such trust 
fund by counties and the federal government or other agencies, to defray 
the cost of engineering incident to the construction, supervision and inspec- 
tion of projects carried on under the direction of the commission. 

History: En. Sec. 17, Ch. 10, Ex. L. 
1921; re-en. Sec. 1799, R. C. M. 1921. 

Operation and Effect 


same section, into which flow all moneys 
collected under the gasoline license tax. 
State ex rel. McMaster v. District Court, 
80 M 228, 237, 260 P 134. 


Held, that while the state highway 
commission may not use the funds in the References 
state highway trust fund created by this Gary Hay & Grain Co., Ine. v. Carlson, 


section, into which fund go the moneys 
received from the federal government for 
federal aid projects, for the acquisition of 


rights of way for contemplated state high- 


ways, it may properly use the funds in 


79 M 111, 255 P 722; State ex rel. MeMas- 
ter v. District Court, 80 M 228, 260 P 134; 
State et al. v. Hoblitt et al., 87 M 403, 288, 
P 181; Arps v. State Highway Commis- 
sion, 90 M 152, 300 P 549. 


the state highway fund, created by the 


1800. Presentation and payment of claims. All accounts and expendi- 
tures shall be certified by the highway commissioner, approved by the 
state board of examiners, and paid by the state treasurer upon warrants 
drawn by the state auditor out of the proper funds created by this act. 
In submitting claims for payment as herein provided, the state highway 
commissioner shall certify whether the warrant is to be drawn against 
the state highway fund or the state highway trust fund, and if the claim 
is against the state highway trust fund, he shall state the particular 
project to which the payment will apply. The state treasurer is hereby 
authorized to receive all warrants drawn by the United States government 
in accordance with the provisions of any act of Congress, and to credit the 
same to the state highway trust fund. 

The state highway commission shall provide a system of accounting for 
each project considered which shall show the amount of money received 
therefor, and-also an itemized statement of the expenses in connection 
therewith. Such system shall be approved by the state board of exam- 
iners. 


79 M 111, 255 P 722; State ex rel. McMas- 
ter v. District Court, 80 M 228, 260 P 134; 
State et al. v. Hoblitt et al., 87 M 403, 288, 
P 181; Arps v. State Highway Commis- 
sion, 90 M 152, 300 P 549. 


History: En. Sec. 18, Ch. 10, Ex. L. 
1921; re-en. Sec. 1800, R. C. M. 1921. 


NOTE.—See note to section 1784. 


References 
Gary Hay & Grain Co., Ine. v. Carlson, 


1801-1804. Omitted. 
1805. Repealed—Chapter 60, laws of 1927. 
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CHAPTER 157 


DEPARTMENT OF STATE LANDS AND INVESTMENTS— 
GENERAL PROVISIONS 


Section 1805.1. Department of state lands and investments created——-purpose. 
1805.2. Definitions. 
1805.3. Powers and duties of state board of land commissioners. 
1805.4. Meetings of the board—preservation of records. 

1805.1. Department of state lands and investments created—purpose. 
There is hereby created a department of the government of the state of 
Montana to be known and designated as the “Department of State Lards 
and Investments.” The general purpose of this department shall be to 
administer the federal land grants made to the state of Montana, and the 
other state lands, and the funds arising from these lands, and the funds 
coming under its control through the provisions of article XXI of the state 
constitution, or otherwise, as hereinafter more specifically provided. 

History: En. Sec. 1, Ch. 60, L. 1927. fornia statutes relative to public lands 
; : are sections 3395-3574, Pol. C. 
NOTE.—For earlier acts relating to 
state lands see sections 3470-3595, political References 


code 1895, sections-2152-2237, revised codes Nemitz v. Reckards et al, 98 M 229, 
1907, and 1805-1948, R. C. M. 1921. Cali- 38 P 2d 980. 


1805.2. Definitions. In this act, the term “department” shall mean 
the department of state lands and investments; the term “board” shall 
mean the state board of land commissioners; the term “commissioner”’ shall 
mean the commissioner of state lands and investments; the term “‘assistant 
commissioner” shall mean the assistant commissioner of state lands and 
investments; the term “state land” or “lands” shall mean and inelude all 
lands that have heretofore been granted and that hereafter may be granted 
to the state by the United States for educational purposes or for any other 
purpose, either directly or through exchange for other lands; all lands tnat 
have become the property of the state through deed or devise from any 
rerson; all lands to which the state has become the owner through a mort- 
gage to the state, either by foreclosure or otherwise; and all lands that 
have become the property of the state through the operation of law, except, 
however, such of these lands as the state has sold and conveyed through 
the issuance of patent; and except also lands that are used as building sites, 
campus grounds, or for experimental purposes by any of the state institu- 
tions, and have become the property of such institutions; the term ‘‘mort- 
gage land” or “mortgage lands” shall mean land or lands to which the state 
has become the owner through a mortgage thereon either by foreclosure 
or otherwise. 

History: En. Sec. 2, Ch. 60, L. 1927. 


1805.3. Powers and duties of state board of land commissioners. The 
state board of land commissioners, consisting of the governor, superin- 
tendent of public instruction, secretary of state and attorney general, as 
provided by the constitution, shall be the governing board of the depart- 
ment of state lands and investments; it shall have and exercise general 
authority, direction and control over the care, management and disposition 
of all state lands and the funds arising from the leasing, use, sale and dis- 
position of such lands or otherwise coming under its administration. In the 
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exercise of these powers, the guiding rule and principle shall be that these 
lands and funds are held in trust for the support of education, and for the 
attainment of other worthy objects heipful to the well being of the people 
of this state; and that it is the duty of the board so to administer this trust 
as to secure the largest measure of legitimate and reasonable advantage 
to the state. The enumeration in this act of specific powers conferred upon 
the board shall not be so construed as to deprive the board of other powers 
not enumerated but inherent in the general and discretionary powers con- 
ferred by the constitution, and necessary for the proper discharge of its 
duties; but there can be no such implied powers inconsistent with any part 
of the constitution, nor shall any inherent powers be assumed to exist 
which would be inconsistent with any statutory provision or with the gen- 
eral rule and principle herein stated. 

History: En. Sec. 3, Ch. 60, L. 1927. 


1805.4. Meetings of the board—preservation of records. The board 
shall hold regular meetings on the second Wednesday of each month, and 
may hold special meetings whenever deemed necessary, upon call se the. 
president or a majority of the members. Three members of the board shall 
constitute a quorum for the transaction of business. The governor shall 
be the president of the board; in his absence and the absence of the lieu- 
tenant governor, the superintendent of public instruction shall preside. 
The board may adopt whatever rules and regulations it deems proper for 
the conduct of its meetings. It shall cause complete minutes to be kept 
of its proceedings in a suitable book provided for that purpose and all im- 
portant documents, maps, plats and papers to be properly cared for and 
preserved. 

History: En. Sec. 4, Ch. 60, L. 1927. 


CHAPTER 158 


COMMISSIONER OF STATE LANDS AND INVESTMENTS—STATE 
FORESTER—POWERS AND DUTIES 


Section 1805.5. Appointment of commissioner—manner of qualifying. 
1805.6. State forester. 
1805.7. Appointive powers of commissioner—management of office. 
1805.8. Powers and duties of commissioner—ex-officio secretary of the board. 
1805.9. Reports by state treasurer. 
1805.10. Biennial reports of commissioner. 
1805.11. Duties of assistant commissioner. 
1805.12. Duties of chief field agent. 
1805.13. Oath of office and bonds. 
1805.14. Salaries and compensation—persons now appointed to hold office 
during terms for which appointed—appropriations. 


1805.5. Appointment of commissioner—manner of qualifying. The gov- 
ernor, by and with the consent of the senate, shall appoint a commissioner 
of state lands and investments, who shall be the chief administrative and 
executive officer under the board in all matters except those pertaining to 
the state forests, who shall not be a member of the state board of land com- 
missioners and whose term of office shall be four years, or until his suc- 
cessor has been appointed and qualified. Before assuming the duties of 
his office, the commissioner shall take and subscribe to the constitutional 
cath of office and shall provide a surety company bond in the amount of 
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twenty-five thousand dollars ($25,000.00) conditioned for the faithful dis- 
charge of his duties, which bond shall be subject to the approval of the 
board and filed with the secretary of state; the premium thereon shall be 
paid by the state as the bonds of other state officials. 

History: En. Sec. 5, Ch. 60, L. 1927. 


1805.6. State forester. The state forester shall be the chief adminis- 
trative and executive officer under the board in all matters pertaining to 
the state torests. His powers, duties, qualifications, compensation and en- 
tire status shall be as now provided by law. 

History: En. Sec. 6, Ch. 60, L. 1927. 


1805.7. Appointive powers of commissioner—management of office. 
The commissioner shall have the authority to appoint one assistant com- 
missioner, one cashier, one secretary, one chief field agent, and such num- 
ber of assistant field agents, clerks, stenographers and other employees 
as he may deem necessary for the proper performance of the work of his 
office, subject, however, to the approval of the state board of examiners as 
to the number of clerks and stenographers and employees. He shall 
also have authority to prescribe rules and regulations, not inconsistent 
with law, for the organization and management of his office, for the con- 
duct of the office and field forces, for the distribution and performance 
of its business, and the custody, use and preservation of its records, papers, 
books, documents, equipment and other property. 

History: En. Sec. 7, Ch. 60, L. 1927. 


1805.8. Powers and duties of commissioner—ex-officio secretary of the 
board. He shall be ex-officio the secretary of the state board of land com- 
missioners, keep the minutes of its proceedings, be the custodian of its 
seal and records and earry out its orders. Under the direction of the board 
and all legal provisions governing such business, and through the proper 
officers, agencies and persons herein provided, he shall have charge of the 
selecting, exchange, classification, appraisal, leasing, management, sale and 
other disposition of the state lands and the investment of the funds arising 
therefrom or otherwise coming under the administration of the depart- 
ment. He shall perform such other duties as the board may direct, the 
purpose of the department seems to demand, or the statutes require. He 
shall collect and receive all moneys payable to the state through his office 
as fees, rentals, royalties, interest, penalties, payments on mortgages or 
lands purchased from the state or derived from any other source, and shall 
issue triplicate receipts for each and all of such payments, one of which 
shall be mailed or delivered to the payor, and one retained in his office. 
On or before the fifteenth day of each month and also on or before the 
thirtieth day of each month he shall report and pay over to the state treas- 
urer all moneys received since the last previous settlement for which final 
receipts have been issued; at the same time he shall turn over to the state 
auditor all triplicates of the receipts issued during that period. 

History: En. Sec.'8, Ch. 60, L. 1927. 


1805.9. Reports by state treasurer. On or before the tenth day of each 
calendar month, the state treasurer shall report to the commissioner the 
amount of money received by him during the preceding month from each 
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source, except from the commissioner, for each income fund and each per- 
manent fund arising from a federal land grant or otherwise under the 
control of the state board of land commissioners; also the amount paid out 
from each such income fund or permanent fund during such month and the 
object of such payment; and also the balance uninvested in each such fund; 
these reports shall be on such forms and contain such additional informa- 
tion as the commissioner shall prescribe and the board approve. 
History: En. Sec. 9, Ch. 60, L. 1927. 


1805.10. Biennial report by commissioner. Qn or before the first day of 
December of each even numbered year the commissioner shall prepare and 
publish a report giving summaries of all important transactions of his office 
during the two preceding fiscal vears terminating on June 30th of that 
year, and also showing fully the amount of all assets belonging to each of 
the permanent funds and income funds under the administration of the 
department as of that date, together with such other information relating 
to the affairs of the department as the board or the commissioner may 
deem worthy of publication. He shall also from time to time furnish such 
information and make such additional reports as the good of the depart- 
ment may seem to demand or the board require. 

History: En. Sec. 10, Ch. 60, L. 1927. 


1805.11. Duties of assistant commissioner. The assistant commissioner 
of state lands and investments shall perform such work, services and duties 
as the commissioner may from time to time designate; during the absence 
or disability of the commissioner he shall perform all the duties of the 
commissioner. 

History: En. Sec. 11, Ch. 60, L. 1927. 


- 1805.12. Duties of chief.field agent. Under the direction of the com- 
missioner, the chief fieid agent shall have charge of all the field work of 
the department, except the work falling under the office of the state for- 
ester, and shall perform such additional services and duties as the commis- 
sioner may from time to time designate. 

History: En. Sec. 12, Ch. 60, L. 1927. 


1805.13. Oath of office and bonds. The assistant commissioner, the 
chief field agent, and the cashier shall each take and subscribe to the con- 
stitutional oath of office before entering upon his duties and shall provide 
a surety company bond conditioned for the faithful discharge of his duties, 
which bonds shall be in such amount as the state board of land commis- 
sioners may designate, the bonds to be approved by the state board of land 
commissioners and filed with the secretary of state. The premium on such 
bonds shall be paid by the state as other bonds of state officials. The board 
may require any other officer or employee of the department to saieials a. 
surety company bond in such amount as it may designate. 

History: Sn. Sec. 13, Ch. 60, L. 1927. 


1805.14. Salaries and compensation—persons now appointed to hold 
office during terms for which appointed—appropriations. The salary of 
the commissioner shall be thirty-six hundred dollars ($3600.00) per annum ; 
the salary of the assistant commissioner shall be twenty-four hundred dol- 
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lars ($2400.00) per annum; and the salary of the chief field agent shal: be 
three thousand two hundred and fifty dollars ($3250.00) per annum. The 
salaries of each one of these three officials and of all clerks and stencg- 
raphers and field men and other employees of the department shall be 
payable monthly from the state general fund. In addition to these salaries, 
each one of the aforesaid officers shall be paid actual and necessary ex- 
penses while engaged in the performance of his official duties outside the 
state capital. 

The persons now appointed, qualified and acting as register of state 
lands, deputy register of state lands, and as state land agent shall respec- 
tively serve as commissioner of state lands and investments, as assistant 
commissioner of state lands and investments, and as chief field agent during 
the terms for which they have been appointed as register of state lands, 
as deputy register of state lands, and as state land agent. 

All balances of appropriations made for the office of register of state 
lands and for the office of the state land agent for the fiscal year enuing 
June 30th, 1927, and all appropriations for these two offices for the two 
ensuing fiscal years terminating June 30th, 1929, shall be deemed appro- 
priations for the office of the commissioner of state lands and the chief 
field agent and shall be available for the use of such offices and officers. 

The salaries and compensations of all the other officers, agents and em- 
ployees of the department shall be fixed by the state board of examiners 
and paid from the state general fund, but if such board fails to fix the 
same, then the commissioner may determine the amount of their compen- 
sation. No employee of the department of state lands and investments who 
is paid a fixed compensation shall receive pay for any extra services ren- 
dered by him unless expressly authorized by law. 

History: En. Sec. 14, Ch. 60, L. 1927.: 


CHAPTER 159 


SELECTION, CLASSIFICATION, APPRAISAL AND EXCHANGE OF LANDS 


Section 1805.15. Selection and location of lands granted by United States. 
1805.16. Classification—reclassification—records. 
1805.17. Appraisal. 
1805.18. Board to prescribe further rules for appraisal. 
1805.19. Exchange of lands with United States and counties—validation of 
prior actions. 


1805.15. Selection and location of lands granted by United Staies. 
Under the general direction of the state board of land commissioners and 
as rapidly as the appropriations for the work will permit, the commissioner 
shall with all reasonable diligence cause to be selected and located all lands, 
except timber lands, which have heretofore been granted or which may 
hereafter be granted to this state by the United States for any purpose 
whatsoever, and not located by the grant itself. He shall also with all due 
diligence cause to be selected and located lands in lieu of all those lands in 
_ sections sixteen and thirty-six and in the other federal land grants which 
for any reason whatsoever have been lost to the state; he shall cause to be 
performed without any unnecessary delay on his part all work necessary 
for the completion of these selections so that the state may actually re- 
ceive all the lands under its various grants. All selections and lieu selec- 
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tions shall as far as possible be in legal subdivisions. In the selection and 
location of these lands, careful attention shall be given to the water avail- 
able and which may be appropriated for such lands for domestic use, live- 
stock and irrigation. 

History: En. Sec. 15, Ch. 60, L. 1927. 


1805.16. Classification—reclassification—records. The lands of the 
state of Montana shall be classified according to the provisions of the con- 
stitution as follows: 

Class 1. Grazing lands, being all those lands which are valuable only 
for grazing purposes. 

_ Class 2. Timber lands, being all those lands which are principally valu- 
able for the timber that is on them. 

Class 3. Agricultural lands. 

Class 4. Lands within the limits of any town or city or within three 
miles of such limits. 

The third class, agricultural lands, shall be subdivided into two classes. 
as follows: . 

(a) Irrigable lands. 

(b) Non-irrigable lands. 

The fourth class shall be subdivided as follows: 

(a) Lands within the limits of any town or city. 

(b) Lands not within such limits but within three miles thereof. 

The classification shall be so made as to place each forty-acre tract or 
lot in the class to which it properly belongs. 

Whenever lands formerly non-irrigable have become irrigable, and 
whenever new towns or cities are located and platted, and in all other cases 
when the board deems it necessary, the lands affected shall be reclassified 
so that no state land will be sold under a different classification from that. 
to which it actually belongs. 

All field books, plats, maps and records of the department shall show 
the class to which each tract therein belongs, and they shall also show 
whether it belongs to the public schools of the state or to what state institu- 
tions or other entity it belongs according to the grant or instrument by 
which title to such land has passed to the state of Montana; they shall also 
show whether or not the coal or other minerals in the land are reserved by 
the United States, and shall contain such further information as the com- 
missioner may deem necessary. | 

History: En. Sec. 16, Ch. 60, L. 1927. 


1805.17. Appraisal. In all appraisals hereafter made there shall be one 
and only one kind of value placed on each tract of land at the same time, 
and this value shall be used as the basis both for the rental and the sale of 
such land, subject to all constitutional limitations. 

No reappraisal of state lands, except of town lots, shall hereafter be 
made before such average appraised values in the county to be appraised 
have been available and considered by the board, and the necessity for 
such reappraisal determined by it, provided, however, that the board shall 
have the power to correct errors and adjust inequalities in appraisements 
when it has been shown to the satisfaction of the board that such errors or 
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inequalities actually exist; and provided, further, that the board may cause 
mortgaged land to be reappraised without reappraising other state lands in 
the county or counties in which they are located. 

History: En. Sec. 17, Ch. 60, L. 1927; amd. Sec. 1, Ch. 42, L. 1933. 


1805.18. Board to prescribe further rules for appraisal. The board 
shall prescribe such further rules and regulations for the appraisal of state 
lands as it may deem necessary, not inconsistent with the provisions of this 
act or the state constitution. 

History: En. Sec. 18, Ch. 60, L. 1927. 


1805.19. Exchange of lands with United States and counties—valida- 
tion of prior actions. The state board of land commissioners of the state 
of Montana is hereby authorized and empowered to enter into contracts or 
agreements with the United States, or any department thereof having juris- 
diction for the waiving and relinquishment to the United States of any and 
all rights of the state of Montana in and to sections 16 and 36 of any town- 
ship and to any other sections of state lands when such sections are situat- 
ed within or adjoining a federal forest reserve, or within or adjoining 
other federal land reservations, provided that the state of Montana shall 
in lieu of the rights so waived and relinquished receive from the United — 
States other lands of an equal area and not inferior in value. The lands 
so obtained by the state of Montana from the federal government in ex- 
change for lands to which the state has waived and relinquished its rights 
shall preferably be forest lands, it being the main purpose of these provi- 
sions to enable both the United States and the state of Montana to consol- 
idate its forest holdings; but if desirable forest land cannot be obtained for 
such state lands, then other lands may be selected. 


The state board of land commissioners of the state of Montana is hereby 
authorized to accept on behalf of the state of Montana title in fee simple 
to any land. owned by a county in the state of Montana and to convey in 
exchange therefor state owned land of approximately the same area and 
of a value not higher than the land received from the county whenever 
such exchange will result in consolidating the state owned lands into more 
compact bodies. 


All contracts and agreements heretofore entered into between the state 
board of land commissioners and the United States, or any department 
thereof, waiving and relinquishing the rights of the state of Montana to 
sections 16 and 36 in any township in this state, and the selection of lands 
in. leu of those so relinquished by the state are hereby ratified, confirmed 
and validated. 

History: En. Sec. 19, Ch. 60, L. 1927; amd. Sec. 1, Ch. 151, L. 1933. 


CHAPTER 160 


LEASING OF AGRICULTURAL LANDS, GRAZING LANDS AND 
TOWN, CITY AND OTHER LOTS 


Section 1805.20. Leasing of agricultural and grazing lands and town and city lots. 
1805.21. Renewal of leases. 
1805.22. Arbitrators to fix value of improvements—appeal. 
1805.23. Who may lease, how much and for what length of time. 
1805.24. Lease expiration dates. 
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1805.25. Determination of rental of state lands. 

1805.26. Rental, when due—cancellation for non-payment. 

1805.27. Land to be leased in compact bodies. 

1805.28. Change in terms of lease. 

1805.29. Form of lease—bond. 

1805.30. Share rent. ; 

1805.31. Liens on crops and improvements. 

1805.32. Leases may be assigned—preference—sub-leasing—actual users to be 
be given preference. 

1805.33. Acquisition of water right by lessee. 

1805.34. Compensation for improvements. 

1805.35. Preference right of former lessee. 

1805.36. Cancellation of leases. 

1805.37. Leasing regulations. 


1805.20. Leasing of agricultural and grazing lands and town and city 
Icts. Under the general direction and control of the board, the commis- 
sioners shall lease all agricultural and grazing lands and all town and city 
lots open to leasing upon proper application and the payment of rental as 
hereinafter more specifically provided. In all cases where there is only 
one qualified person offering to lease any one tract of land, the lease shall 
be issued at the minimum rental as determined under the provisions of this 
act, but if there are two or more persons desiring to lease the same tract, 
then the lease shall be issued to the highest bidder, subject, however, to the 
preference right of a former lessee as provided in this act. All agricul- 
tural, grazing and town lot leases shall be subject to the conditions that the 
board may in its discretion, offer said land for sale at any of the regular 
public sales of state lands held in the county where the land is situated, 
upon the same terms, and in the same manner as land not under lease. 

History: En. Sec. 20, Ch. 60, L. 1927. 


1805.21. Renewal of leases. A lessee who has paid all rentals due from 
him to the state and not violated the terms of his lease shall be entitled to 
have his lease renewed at any time within thirty (30) days prior to its ex- 
piration for an additional period of not exceeding five (5) years. 

History: En. Sec. 21, Ch. 60, L. 1927. 


1805.22. Arbitrators to fix value of improvements—appeal. If the own- 
er of any improvements on state lands desires to sell such improvements to 
the new lessee and they are unable to agree on the value thereof, such value 
shall be ascertained and fixed by three (8) arbitrators, one of which shall 
be appointed by the owner of the improvements, one by the new lessee and 
the third by the two (2) arbitrators so appointed. The reasonable compen- 
sation that such arbitrators may charge shall be paid in equal shares by 
the owner of the improvements and the new lessee. The value of such im- 
provements so ascertained and fixed shall be binding on both parties; pro- 
vided, however, that if either party is dissatisfied with the valuation so 
fixed, he may within ten (10) days appeal from their decision to the com- 
missioner who shall thereupon cause the chief field agent or assistant field 
agent to examine such improvements and whose decision shall be final. The 
commissioner shall charge and collect the actual cost of such re-examina- 
tion to the owner and the new lessee in such proportion as in his judgment 
justice may demand. The value of such improvements shall be ascertained 
and fixed as hereinafter and in this act provided. 

History: En. Sec. 22, Ch. 60, L. 1927. 
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1805.23. Who may lease, how much, and for what length of time. No 
persons shall be qualified to lease state lands except one who is the head 
of a family unless he or she has attained the age of twenty-one (21) years. 
‘Any such person and any association, company, or corporation authorized 
to hold lands under lease may lease state lands, and there may be included 
under one lease, tracts of lands embracing more than one (1) section, wheth- 
er the lands have been received by the state through federal land grants 
or consist of so-called “mortgage lands’; any such person, association, com- 
pany, or corporation may hold more than one (1) lease to such lands. No 
lease to agricultural or grazing lands, or town or city lots shall be for a 
longer period of time than five (5) years. 

History: En. Sec. 23, Ch. 60, L. 1927; amd. Sec. 2, Ch. 42, L. 1933. 


1805.24. Lease expiration dates. All leases for agricultural lands, graz- 
ing lands and town and city lots hereafter issued no matter on what date 
issued, shall expire on February 28 within five (5) years from the date on 
which the lease becomes effective. 

History: En. Sec. 24, Ch. 60, L. 1927. 


1805.25. Determination of rental of state lands. The minimum annual 
rental for agricultural purposes shall be five per centum (5%) of the ap- 
praised valuation of such lands but in no ease less than fifty cents (50c) 
per acre. The maximum annual grazing rental for state land shall not 
exceed fifty dollars ($50.00) per section, except where the leasing price is 
increased above this sum by competitive bidding. For the purpose of de- 
termining the rental price of grazing lands they shall be classified as fol- 
lows: | 

Class 1. Extra good grazing land, thirty-five dollars ($35.00) to fifty 
dollars ($50.00). 

Class 2. Good grazing land, well sodded with grass, thirty dollars 
($30.00). , 

Class 3. Fair grazing land, with medium grass, twenty-five dollars 
($25.00). 

Class 4. Poor grazing land, thinly grassed, twenty dollars ($20.00). 

Class 5. Any other grazing land, such amount as may be fixed by said 
board. 

Valuations for purposes of leasing shall be made from plats, records and 
information now on file in the office of the commissioner of state lands and 
investments, by competent persons, qualified for this work. 

Rentals for fractional years, terminating on February 28 next follow- 
ing the date of issue, on agricultural and grazing lands shall be computed 
and collected as follows: ; 


Agricultural rental, Grazing rental, 
Leases begin- percentage of full percentage of full 
ning in: year’s rental. year’s rental. 
March xasit ane, Maio 100 % 100 % 
Peprite baattd wh kale 100 % 100 % 
Mayatesiute ad Lhe pies vere 90 % 90 % 
JUNG heck ee, Sena 80 % 80 % 
ob TAL a se DEE ge eee ar or eR ee 710 % 70 % 


Ch. 160 STATE LANDS—LEASING 1805.26 

DEA ea | co9 Rae aor Mech ear Wiest Sey SR RREN 50 % 50% 

Pac DRE FGI 2 CECE AONE ah inci, 50% of grazing rental for both agricul- 
tural and grazing leases. 

as) len g arabe AS Cokes eh a beds Gallas penoas 40% of grazing rental for both agricul- 
tural and grazing leases. 

DORE TIE tk esi ce. see Ce 30% of grazing rental for both agricul- 
tural and grazing leases. 

[Dy ecapey iid e153 ieee MMi eae ata eee Rie 20% of grazing rental for both agricul- 
tural and grazing leases. 

APL OES ae gene San aR oI RES OES SIE 10% of grazing rental for both agricul- 
tural and grazing leases. 

EEA YO VIE ich RAS a eM RR DE Ge 5% of grazing rental for both agricul- 


tural and grazing leases. 

All existing and delinquent leases shall, on renewal, be made to con- 
form with the provisions of this act. } 

Agricultural rentals shall apply and be charged and collected when 
the land is leased for or used for the raising of grain of any description, 
potatoes, beets or other cultivated crops, or for raising and harvesting 
alfalfa, clover, timothy or other grasses, or for other crops gathered or 
harvested from the land except that the grazing rates only shall be 
charged for summer fallowed land. Grazing rentals shall apply when the 
lands are used exclusively for pasture or grazing. 

The minimum annual rental for town, city and other lots shall be five 
per centum (5%) of the appraised value thereof, calculated at the same 
rate per month for all seasons of the year. The appraisal of mortgage 
lands for purposes of fixing grazing rates shall not constitute an appraisal 
for purposes of sale. 


History: En. Sec. 25, Ch. 60, L. 1927; lands. Rider v. Cooney et al. 94 M 295, 


amd. Sec. 3, Ch. 42, L. 1933. 


Classification of the Land 


In determining the value of grazing 
lands of the state the most important fac- 
tor is the amount of pasturage they will 
afford; distance from market, while im- 
portant in determining the value of agri- 
cultural land, being of comparatively little 
importance; hence contention that section 
3, chapter 42, laws of 1933 (this act), im- 
properly classifies grazing lands because 
based only upon the amount of grass 
produced thereon may not be sustained in 
the absence of facts showing that the state 
does not realize the market value of the 


1805.26. Rental, when due—cancellation for non-payment. 


304 et seq., 23 P 2d 261. 


Constitutionality 


While it is the general rule that the 
constitutionality of a statute is not to 
be determined on a question of fact, there 
are exceptions to the rule, the question 
whether or not in leasing state lands for 
grazing purposes the state under the pol- 
icy adopted by the legislature in enacting 
section 3, chapter 42, laws of 1933, classi- 
fying such lands and fixing their rental 
value, realizes their market value, being 
one of such questions. Rider v. Cooney 
et-al., 94 M 295, 304 et seq., 23 P 2d 261. 


The rental 


for the first year of the lease and the fee of two dollars and fifty cents 
($2.50) for issuing the lease shall be paid at or before the time of the 
execution of the lease; provided, however, that in the case of all leases 
which take effect on and after October 1 and before the expiration of the 
coming February, both the rental for the fractional year and for the next 
full year beginning March 1, shall be paid and collected at the time of 
issuing the lease. The rental for each succeeding year on leases hereafter 
issued shall become due and payable to the commissioner of state lands 
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and investments on December 15 next preceding the rental year to which 
the rental applies and if not paid on or before February 1 next following, 
this non-payment shall have the effect of cancelling the lease from and 
after February 28 of that year. The commissioner shall notify the lessee 
by letter addressed to the postoffice address given in the lease of such 
cancellation, and the land shall then be open for lease to other applicants. 


History: Gn. Sec. 26, Ch. 60, L. 1927. 


1805.27. Land to be leased in compact bodies. All lands are to be 
leased in as compact bodies as possible and care shall be taken not to 
separate parts of any section from the section lines or public highways or 
from any available water supply, or in such form as to make it more 
difficult to lease the remaining state lands in the section in which they are 
located. In case there are applications or bids for renting certain land 
for grazing purposes and also applications or bids for renting the same 
land for agricultural purposes, an agricultural lease shall be issued; that 
bid or application shall be accepted which will bring the largest revenue to 
the state. 

History: En. Sec. 27, Ch. 60, L. 1927. 


1805.28. Change in terms of lease. Whenever any land is leased for 
erazing purposes, and the lessee desires to cultivate any part of the land, 
he shall before doing any such cultivation, make application to the com- 
missioner stating how much land he desires to cultivate, showing the loca- 
tion in the section of such land, send his lease to the commissioner to have 
the necessary changes made therein, and shall pay to the commissioner: 
one (1) year’s agricultural rental for the land to be cultivated, which 
agricultural rental shall be additional to the grazing rental for such land, 
and shall be paid annually when the rentals become due for each remaining 
year of the lease, whether the lessee continues to cultivate such part or 
aot, it being the intention of this provision to protect the interests of the 
state and to induce lessees to have the leases originally issued for the usage 
intended to be made of the land. In case any person shall cultivate lands 
leased for grazing purposes, without having first secured the right to do 
so in the manner herein provided, he shall be liable for twice the regular 
agricultural rental on the land so cultivated in addition to the grazing 
rental thereof. The provisions of this section shall be incorporated in 
every lease. 

History: En. Sec. 28, Ch. 60, L. 1927. 


1805.29. Form of lease—bond. The general form of lease to state lands 
shall be prescribed by the state board of land commissioners and no changes 
in the form for such leases shall be made without the approval of the 
said board. All leases shall be issued in duplicate, one (1) copy shall be 
mailed to the lessee, and one (1) copy shall be preserved by the commis- 
sioner and entered in a suitable book provided for that purpose. Unless 
the board decides otherwise, these leases shall be issued without bonds; 
but the board shall have the right to require a bond and to prescribe the 
form and conditions thereof whenever it deems it necessary. 

History: En. Sec. 29, Ch. 60, L. 1927. 
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1805.30. Share rent. The board may whenever it deems it advisable, 
and under such regulations as it may prescribe, authorize the leasing of 
agricultural lands for a share of the crops delivered at the grain elevator 
or market, which share shall not be less than what is commonly paid by 
lessees of privately owned lands as share rent in the locality where the 
state land is situated; and in no ease shall such share rental be less than 


one-fifth (1-5) of the entire crop raised, delivered at the elevator. 
History: En. Sec. 30, Ch. 60, L. 1927. 


1805.31. Liens on crops and improvements. The state shall have a 
lien upon all crops growing upon any of its lands, and also upon such 
crops after they have been separated from the lands for any and all rentals 
and penalties due or delinquent under the lease on such lands, or becoming 
due during the calendar year in which such crops are harvested, for any 
year or part of year that the land has been held or used by the lessee; 
such lien shall also apply to all buildings, structures, fences and all other 
improvements, shall be prior and superior to all other liens, excepting 
threshermen’s liens anl seed liens as specified in sections 8359 and 8366, 
which shall have priority as specified in section 8275, and is hereby ex- 
pressly reserved. Any person purchasing or otherwise acquiring any of 
such crops or improvements takes the same subject to such len. Any 
agent or representative of the department, or the sheriff of the county 
in which the land is located, or his deputy, may demand of the lessee, or 
his agent, payment of the amounts due the state, and if the same are not 
paid upon such demand, the officer, making such demand, or any person 
or representative of the department, may seize, sell and dispose of, either 
at private or public sale, upon giving notice for not less than three (3) 
days of such sale, sufficient of the said crops or improvements, or of 
both, to pay the amounts due the state together with costs and expenses 
of seizure and sale. These provisions relating to liens on crops and im- 
provements shall be embodied in all leases for agricultural and grazing 
lands and for town, city or other lots. 

History: En. Sec. 31, Ch. 60, L. 1927. 


1805.32. Leases may be assigned — preference — sub-leasing — actual 
users to be given preference. Leases to state lands may be assignd on 
blanks provided for that purpose by the commissioner, but no such assign- 
ment shall be binding on the state unless the assignment is filed with the 
commissioner, approved by him. and payment made of the assignment 
fee of one dollar ($1.00). Preference shall always be given to the applicant 
who wants the land for his own individual use so that the full advantage 
coming from the leasing and use of such lands may reach those who actu- 
ally till the soil, and so that they shall not be compelled to pay a higher 
rental than that due the state. If a lessee sub-leases state lands on terms 
less advantageous to the sub-lessee than the terms given by the state, his 
lease shall be subject to cancellation by the state board of land commis- 
sioners after hearing, duly held on the facts involved. 

History: En. Sec. 32, Ch. 60, L. 1927. 

1805.33. Acquisition of water right by lessee. The lessee of state 
Jands may at any time prior to one (1) year before the expiration of his 
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lease make application to the board for permission to secure a water right 
to the land: under:his lease. Such application shall be in writing, shall 
show how much of the land can be irrigated, the permanency of the water 
supply and the probable cost of placing the land under irrigation. If the 
proposed plan meets with the approval of the board, permission shall be 
granted the lessee to secure the desired water right for the land and to 
place the same under irrigation. If.such water right becomes a permanent 
and valuable improvement, then in case of the sale or lease of the lands to 
other parties, the former lessee shall be entitled to receive compensation 
in the amount of the reasonable value thereof, as in the case of other 
improvements, from the new lessee or the purchaser. These provisions 
shall not be so construed as to make the state lable to the lessee for the 
payment of the cost or value of such irrigation improvements. 
History: En. Sec. 33, Ch. 60, L. 1927. 


1805.34. Compensation for improvements. A lessee of state lands shall 
have the right to place a reasonable amount of improvements upon the 
lands leased by him, which improvements may consist of fences, cultivation 
and improvement of the land itself, irrigation ditches, houses, sheds, wells 
and reservoirs, and similar improvements. Whenever another person be- 
comes the lessee of such lands, he shall pay to the former lessee the reason- 
able value of such improvements at the time the new lessee takes possession 
thereof. Provided, however, that if any of the improvements consists of 
breaking (meaning the original plowing of the land), and one (1) years 
crops have been raised on the land after the breaking thereof, the compen- 
sation for such breaking shall not exceed the sum of two dollars and fifty 
cents ($2.50) per acre, and that in case two (2) or more crops have been 
raised on the land after the breaking thereof, then in such case the breaking 
shall not be considered as an improvement to the land. In ease the former 
lessee and the new lessee are unable to agree on the reasonable value of 
such improvements, then such value shall be ascertained and fixed as pro- 
vided in this act. 

In determining the value of these improvements consideration shall be 
given not only to the original cost but also to the present condition thereof 
and to their suitableness for the uses ordinarily made of the lands on which 
they are located, and also to the general state of cultivation of the land, 
its productive capacity as effected by former use and also to its condition 
with reference to noxious weeds whether it is infested with such weeds or 
free from these pests. Consideration shall be given to all actual im- 
provments and to all known effects that the use and occupancy of the land 
have had upon its productive capacity and desirableness for the new lessee. 
The former lessee may, however, remove or dispose of the movable im- 
provements on the land to other parties than the lessee; but if he fails to 
remove such improvements from the land within sixty (60) days from the 
date of the expiration of his lease, then all of such improvements shall 
become the property of the state unless the commissioner for good cause 
shown shall grant additional time for the removal thereof. 

Before a lease is issued to the new lessee he shall show that he has paid 
the former lessee the value of the improvements as agreed upon by them 
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or as fixed and determined under the provisions of section 1805.22 or that 

he has offered to pay the value of such improvements as so fixed and de- 

termined or that the former lessee elects to remove the improvements. 
History: En. Sec. 34, Ch. 60, L. 1927. 


1805.35. Preference right of former lessee. The holder of a lease to 
state lands, who has paid his rentals when due and has not in any way 
violated the provisions of his lease, shall at the expiration of such lease 
have the preference right to lease the lands covered by his former lease 
to the extent that he may take the lease at the highest bid made by any 
other applicant. 

History: En. Sec. 35, Ch. 60, L. 1927. 


1805.36. Cancellation of leases. The board shall have the power and 
authority in its discretion to cancel a lease for any of the following causes: 
For fraud or misrepresentation, or for concealment of facts relating to its 
issue, which if known would have prevented its issue in the form or to 
the party issued; for using the land for other purposes than those author- 
ized by the lease, and for any other cause which in the judgment of the 
board makes the cancellation of the lease necessary in order to do justice 
to all parties concerned and to protect the interests of the state. Such 
eancellation shall not entitle the lessee to any refundment of rentals 
paid or exemption from the payment of any rentals, penalties or other 
compensation due the state. 

History: En. Sec. 36, Ch. 60, L. 1927. 


1805.37. Leasing regulations. The state board of land commissioners 
shall have the power, and it is hereby made its duty, to formulate and 
prescribe such additional rules and regulations relating to the leasing of 
state lands, not inconsistent with the provisions of this act, as it may from 
time to time deem necessary in order that the use and proceeds of these 
lands may contribute in the highest attainable measure to the purposes 
for which they have been granted to the state of Montana. 

History: En. Sec. 37, Ch. 60, L. 1927. 


CHAPTER 161 


COAL MINING LEASES AND PERMITS 


Section 1805.38. Coal mining leases. 
1805.39. Not more than one section may be leased to one person. 
1805.40. Royalty. 
1805.41. Application—deposit. 
1805.42. Bond. 
1805.43. Improvements of former lessee. 
1805.44. Board may prescribe additional rules ea regulations. 
1805.45. Report and payment of royalty. 
1805.46. Coal mining permits for private use and for schools. 
1805.47. Disposition of royalties and other receipts. 


1805.38. Coal mining leases. The state board of land commissioners is 
hereby authorized and empowered to lease in such manner as it may deem 
for the best interests of the state any state lands to which the title has 
vested in the state and in which the coal or coal rights are not reserved by 
the United States for exploring for, mining, removing, selling and disposing 
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of the coal therein upon the terms and conditions herein stated, and sub- 
ject to such rules and regulations as the board may prescribe. This power 
and authority to lease state lands for coal mining purposes shall extend to 
and include all lands owned by the state no matter in what manner acquired 
and shall also extend to and include all those state lands which have been 
sold but in which the coal rights have been reserved by the state of Mon- 
tana, whether such lands are under certificate of purchase or patents have 
been issued; but in such cases and in all cases where the lands are under 
lease for grazing, agriculture or similar purposes, care shall be taken in 
issuing the coal mining lease to protect the rights of the purchaser or 
lessee. 


All such coal leases shall be subject to the condition that the coal must 
be mined, handled and marketed in such manner as to prevent as far as 
possible all waste of coal and shall also be subject to the condition that the 
mining operations shall be carried on in such systematic and orderly manner 
as not to make subsequent mining operations more difficult or expensive. 
Violations of these conditions shall constitute grounds for the forfeiture 
of the lease, after hearing had thereon before the state board of land 
commissioners. 

History: En. Sec. 38, Ch. 60, L. 1927. 


1805.35. Not more than one section may be leased to one person— 
term—fee. No person, co-partnership, company or corporation shall be 
entitled to lease more than one (1) section of land for coal mining pur- 
poses, and no lease shall be issued for a longer term than five (5) years, 
but the board may establish such rules and regulations for the renewal 
of a lease at the expiration of the term as it may deem proper and neces- 
sary. The board shall prescribe the form of the lease; the fee for issuing 
the lease and approving the bond hereinafter provided shall be two dollars 
and fifty cents ($2.50) payable to the commissioner. 

History: En. Sec. 39, Ch. 60, L. 1927. 


1805.40. Royalty. The compensation of the state under all coal mming 
leases shall be upon a royalty basis and shall be fixed and determined by 
the board. The amount of such royalty shall be based upon the kind, 
gerade and character of the coal in each particular mine, upon the size, 
shape and nature of the coal vein, strata or body, and upon the shipping 
and marketing facilities for the product. Consideration shall also be given 
to every other known factor effecting the value of each particular coal 
mining lease; but in no ease shall the royalty for the coal mined be less. 
than twelve and one-half (1214) cents per ton of two thousand (2,000) 
pounds. 

History: En. Sec. 40, Ch. 60, L. 1927. 


1805.41. Application—deposit. The application for a coal mining lease: 
shall be in writing, shall state the quantity of coal that it is proposed to: 
mine under such lease during the first year thereof and during each sub- 
sequent year as nearly as the applicant can estimate such quantity and 
shall contain such further information as the board may require. If the 
board grants the application, it shall fix the royalty per ton and shall de- 
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mand from the applicant a deposit of not less than the amount of the 
royalty on the estimated average production for one (1) month of the 
lease and it may at its discretion ask for such larger deposit as it may 
under the circumstances deem necessary in order to protect the interests 
of the state; but this deposit shall in no case be less than fifty dollars 
($50.00). 

This deposit shall be credited to the lease and held intact to the end 
of the first year. If all the royalties for such year have been paid and 
are equal to or exceed such deposit then the deposit shall be held intact for 
the credit of the lessee for the subsequent year or years; but if the royalties 
accrued and paid during the first year or any subsequent year amount to 
less than the amount of such deposit, then the difference between the 
amount of the royalties paid and the deposit shall be deducted therefrom 
and charged as rent or royalty for the lease for that year so that the 
annual rental will never be less than the amount of the cash deposit deter- 
mined upon by the board and in no ease less than fifty dollars ($50.00) 
per annum. At the beginning of the second year or any subsequent year 
of the lease, the lessee shall make such additional deposit as will bring 
the unused portion of his deposit up to the original amount as fixed by 
the board. 

History: En. Sec. 41, Ch. 60, L. 1927. 

1805.42. Bond. The board shall also demand a surety company bond 
in such form and amount as it may determine conditioned for the payment 
of all royalties due the state and for the carrying on of the mining opera- 
tions according to the terms of the lease; but a lessee may in lieu of fur- 
nishing a surety company bond increase the cash deposit hereinbefore 
provided for to such an amount as will in the judgment of the board make 
the furnishing of a bond unnecessary. 

History: En. Sec. 42, Ch. 60, L. 1927. 

1805.43. Improvements of former lessee. Whenever a coal mining lease 
is applied for on land where mining operations have been carried on by 
a former lessee and there are surface or underground improvements on 
the land used at such former operations, disposition shall be made of such 
improvements satisfactory to the board before a new lease is issued. If the 
owner of such improvement desires to sell the same to the new lessee, then 
the new lessee shall pay him the reasonable value thereof as far as they are 
suitable for the new mining operations. If they fail to agree, on the 
value of such improvements, then such value shall be ascertained and fixed 
as provided in section 1805.22. ; 

Before a new lease is issued, the applicant shall show to the satisfaction 
of the board that he has paid the owner for the improvements as agreed 
on between them, or as fixed by the aforesaid officers, or officer, or that 
he has tendered payment as so fixed, or that the owner desires to remove 
his improvements. 

History: En. Sec. 43, Ch. 60, L. 1927. 


1805.44. Board may prescribe additional rules and regulations. The 
board shall have the power and authority to prescribe such additional 
rules and regulations and to do and perform all acts and things not incon- 


1053 


1805.45-1805.47 POLITICAL CODE Ch. 161, 162 


sistent with the enabling act, the constitution and the statutes of this 
state as it may deem necessary and proper relating to the leasing of state 
land for coal mining purposes. 

History: En. Sec. 44, Ch. 60, L. 1927. 

1805.45. Report and payment of royalty. On or before the 15th day of 
each calendar month the lessee shall make a report to the commissioner in 
such form as may be prescribed by him, showing the number of tons mined 
during the preceding calendar month, the price obtained therefor at the 
mine, the total amount of all sales and containing such additional infor- 
mation as may be required by the commissioner, which report shall be 
verified by the oath of the lessee and be accompanied by payment of the 
royalty due the state for such preceding month as shown by the report. 

History: En. Sec. 45, Ch. 60, L. 1927. 

1805.46. Coal mining permits for private use and for schools. The 
board may in its discretion grant to any resident of this state a permit 
for a term of not more than one (1) year to mine coal for the use of him- 
self and his family from any coal deposit belonging to the state of Mon- 
tana and not under lease upon payment to the state of the flat sum of 
five dollars ($5.00) as a royalty for any amount of coal mined by him 
not exceeding thirty (80) tons of two thousand (2,000) pounds. 

The board may also grant a similar one (1) year permit to the board 
of trustees of any school district in this state, provided that if such school 
district requires more than thirty (30) tons of coal per annum then any 
additional amount required shall be paid for in advance at the rate of twelve 
and one-half (12144) cents per ton. Applications for such permits shall be 
accompanied by an affidavit to the effect that the coal is not wanted for 
sale or disposal to other parties but that it is wanted for the use of the 
applicant and his family or for the use of the school district as the case 
may be. 

The granting of such permits shall not prevent the board from issuing 
the usual coal mining leases on the land from which the coal under such 
permit is to be taken. In cases of this kind the permittee shall remove the 
quantity of coal to which he is entitled as expeditiously as possible and 
his rights under the permit shall then automatically cease upon the issue 
of the lease. 

History: En. Sec. 46, Ch. 60, L. 1927. 

1805.47. Disposition of royalties and other receipts. All fees, royalties, 
bonuses and penalties collected under coal mining leases shall be credited by 
the commissioner to the same funds that such receipts under oil and gas 
leases on such lands would be credited under the provisions of this act; 
and in the case of coal mining leases, rentals, and bonuses, if any shall be — 


considered as royalties. 
History: En. Sec. 47, Ch. 60, L. 1927. 


CHAPTER 162 
PROSPECTING PERMITS AND MINING LEASES 


Section 1805.48. Prospecting permits may be granted by board. 
1805.49. Duration of prospecting permits—work to be performed—fee—rights. 
1805.50. Prospector’s right to lease—term—royalty. 
1805.51. Disposition of royalties, fees and penalties. 
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1805.48. Prospecting permits may be granted by board. The state 
board of land commissioners is hereby authorized and empowered in its 
discretion to issue permits granting the exclusive right to prospect and 
explore for ores, metals, precious stones and other valuable minerals, ex- 
cept for coal, oil and gas on any state lands to which the title has been, 
is, or shall be vested and safely secured in the state. This right shall extend 
to and inelude all those lands which have been sold but in which minerals 
have been reserved by the state of Montana, whether the lands are under 
certificate of purchase or patents have been issued; provided, however, 
that in all eases where the lands have been sold with mineral reservations 
and also in all cases where the lands are under lease for grazing, agricul- 
ture or for other purposes, care shall be taken in issuing such prospecting 
permits to protect the rights of the purchaser or lessee. Wherever deemed 
necessary a bond may be required for such amount as the board may fix 
and determine, conditioned for the safeguarding of the rights of such 
purchaser or lessee and the rights of the state. 

History: En. Sec. 48, Ch. 60, L. 1927; amd. Sec. 1, Ch. 186, L. 1933. 


1805.49. Duration of prospecting permit—work to be performed—fee— 
rights. These permits shall be issued for such length of time as the board 
may determine in each individual case, not exceeding five years; shall pre- 
seribe the land on which the prospecting is permitted in government sub- 
divisions, not exceeding forty acres; shall prescribe that the minimum 
amount of prospecting and exploration shall be an amount equivalent to 
one hundred dollars to be performed each year. The said sum of one 
hundred dollars to be computed as prescribed by the laws and regulations 
of the United States government, concerning annual assessment work on 
mining claims, and that a failure to perform such minimum amount of work 
shall operate as a forfeiture of said permit at the option of the board of 
land commissioners. The annual prospecting fee shall be one dollar per 
forty acres, or part thereof, payable annually in advance. This permit 
shall not authorize the permittee to remove any of the ores, metals, precious 
stones, or other minerals from the land except for the purpose of testing 
or assaying the same. | 

History: En. Sec. 49, Ch. 60, L. 1927; amd. Sec. 2, Ch. 186, L. 1933. 


1805.50. Prospector’s right to lease—term—royalty. If the prospector 
discovers ores, metals, precious stones or other valuable mineral deposits 
in the lands under his permit, he shall have the preference right to a mining 
lease to such lands for the ores, metals, precious stones and'other minerals 
discovered therein, for a period of twenty years, provided, however, that 
the minimum amount of development work to be performed each year, 
shall be an amount equivalent to one hundred dollars, the said sum of one 
hundred dollars to be computed as prescribed by the laws and regulations 
of the United States government concerning annual assessment work on 
mining claims; and provided, further, that all such leases shall be on a 
royalty basis and that the royalty shall be three per centum of the values 
of the ores, metals, precious stones, or other valuable minerals after mill 
and smelter treatment. 

History: En. Sec. 50, Ch. 60, L. 1927; amd. Sec. 3, Ch. 186, L. 1933. 
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1805.51. Disposition of royalties, fees and penalties. All such royalties, 
fees and penalties shall be credited to the various funds to which they 
properly belong in the same manner as now provided in this act for the 
crediting of oil and gas royalties. 

History: En. Sec. 51, Ch. 60, L. 1927. 


CHAPTER 163 
LEASES AND PERMITS FOR LIMESTONE, OIL SHALE, CLAY, 
STONE, GRAVEL AND SAND 


Section 1805.52. The board may issue leases. 
1805.53. Disposition of royalties and other receipts. 
1805.54. Land may be leased for other purposes. 
1805.55. Stone, gravel and sand permits for public use. 


1805.52. The board may issue leases. Whenever there are found upon 
state lands to which the title is vested in the state and which lands have 
not been sold by the state under certificate of purchase or otherwise, 
deposits of stone, limestone, oil shale, clay, gravel, or sand valuable for 
building, mining or other commercial purposes, the state board of land 
commissioners may in its discretion issue to private persons permits or 
leases for the removal and disposition of such stone, gravel or sand upon 
such terms and conditions as the board may determine; provided, however, 
that all such leases shall be upon a royalty basis calculated upon the num- 
ber of cubic yards removed from the land, and the rates shall be the 
same that ordinarily would be charged by private owners under similar 
circumstances, and the fee for issuing the lease shall be the same as for 
an oil and gas lease. No such lease shall be made for a longer-term than 
five (5) years, and the board may demand a cash deposit to guarantee 
the payment of the royalties or demand a surety bond or both such cash 
deposit and bond as the board may determine. 

History: En. Sec. 52, Ch. 60, L. 1927. 


1805.53. Disposition of royalties and other receipts. The royalties, 
fees and penalties received under such leases shall be credited to the various 
funds to which they properly belong in the same manner as now provided 
iu this act for the crediting of these receipts under oil and gas leases. 

History: En. Sec. 53, Ch. 60, L. 1927. 


1805.54. Land may be leased for other. purposes. Such portions of the 
section or other subdivision of the land on which such deposits are located 
as are not needed for the quarrying or digging and removal of the stone, 
limestone, oil shale, clay, sand or gravel may be leased for grazing or agri- 
cultural purposes the same as other state lands, and in the case that grazing 
or agricultural leases are issued they shall provide for a right of way across 
the land for the removal of the stone, limestone, oil shale, clay, gravel, 
sand or other deposits, but the rights of the lessee shall also be duly 
protected. 

History: En. Sec. 54, Ch. 60, L. 1927. 


1805.55. Stone, gravel and sand permits for public use. The state 
board of land commissioners is hereby authorized and empowered in its 
discretion to issue permits upon such terms and conditions as it may de- 
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termine, not inconsistent with any .constitutional or statutory provision 
relating to state lands to the state highway commission, to the board of 
county commissioners of the several counties of the state and to the gov- 
erning boards or bodies of cities or towns and of other political subdivisions 
of the state granting them the right to take, remove and use stone, gravel 
or sand from any state lands that have not been sold under certificate of 
purchase or otherwise for the construction, maintenance and improvement 
of public roads, highways, bridges, streets or alleys. The rights of lessees 
to the lands on which such stone, gravel or sand may be located shall be 
properly safeguarded under the terms of the permits. 
History: En. Sec. 55, Ch. 60, L. 1927. 


CHAPTER 164 


GRANTING OF EASEMENTS FOR PUBLIC PURPOSES 


Section 1805.56. Sale of state lands to United States—easements for public purposes 
granted—mineral reservations—land for projects administered by 
state water conservation board. 

1805.57. Easements for school sites and grounds and other public uses. 

1805.58. Right of way for public highways and streets on state land section 
lines. 

1805.59. Right of way easement applies so past proceedings. 

1805.60. Right of way easements on section lines on state lands under certifi- 
eate of purchase. 

1805.61. Easement for right of ways outside state land section lines—rights 
of purchasers. 

1805.62. Right of way easements for railroads and other purposes. 

1805.63. Settlement with lessees. 


1805.56. Sale of state lands to United States—easements for public pur- 
poses granted—wmineral reservations—lands for projects administered by 
state water conservation board. Any land now or hereafter owned by the 
state of Montana and needed by the United States in the construction of 
projects for the control of floods, river regulation, conservation of water, 
irrigation and reclamation works, shall, upon application to the state board 
of land commissioners, be sold and conveyed to the United States at the 
price per acre fixed thereon by the board of appraisers appointed by the 
United States to appraise and value lands to be included within such proj- 
ects and needed by the United States in the construction thereof; subject, 
however, to the approval of the state board of land commissioners and the 
price limitations of the enabling act and the state constitution. 

There is hereby granted to the United States over all the lands now 
owned or hereafter acquired by the state of Montana, an easement for 
right of way for ditches, canals, tunnels, telephone and telegraph lines 
now constructed or to be constructed by the United States government in 
furtherance of the reclamation of arid lands. 


All conveyances of state lands shall contain a reservation of such rights 
of way easements. It is further provided that whenever said lands herein 
granted as rights of way shall cease to be used for such purpose, the same 
shall revert to the state of Montana, upon notice to that effect being given 
to the proper authorities. 

The mineral reservations now applying to sale of lands received 
through grants from the United States shall apply to all lands sold to the 
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United States under this act, but all prospecting and exploration for min- 
erals therein, the mining and removal thereof and all operations carried 
on in connection therewith, must be carried on in such manner and under 
such regulations that they will not interfere with the use of the lands for 
the purposes for which they have been purchased by the United States. 

Lands needed by the United States for any of the aforesaid purposes 
may be appraised or reappraised without appraising the remaining state 
lands in the county in which they are located. The lands shall be appraised 
at their full market value. 

The provisions of this act governing the sale of state lands to the United 
States shall also apply to the sale of state lands for projects financed by 
the United States under the administration of the state water conservation 
board, except as to appraisal by the United States. 

History: En. Sec. 56, Ch. 60, L. 1927; amd. Sec. 1, 2, 3, and 4, Ch. 37, Ex. L. 1933. 


1805.57. Easements for school sites and grounds and other public uses. 
The state board of land commissioners is hereby authorized and empowered 
to grant easements in state lands for school house sites and grounds, for 
public parks, community buildings, cemeteries and other public uses upon 
proper applications accompanied by accurate and duly verified plats from 
the lawfully constituted authorities having charge of such properties. All — 
such sites, grounds or tracts of land shall be rectangular or square in form 
unless natural obstacles in the land render such form impractical and shall 
whenever feasible be located at section corners or at a corner of that por- 
tion of the section which is owned by the state, and no easement of this 
character shall cover more than ten (10) acres of land, the acreage to be 
computed up to the center of the section line. Whenever the site so granted — 
is located at a section corner or at a corner of the part of the land in 
the section owned by the state, the charge or compensation for the easement 
in the land shall be not less than twenty-five per centum (25%) above the 
appraised value of the land; whenever the site is located on a section line 
but not at a corner the charge or compensation shall be not less than 
fifty per cent (50%) above the appraised value of the land. Whenever the 
site is not located on the section line or lines as aforesaid, the charge or 
compensation to be paid to the state shall be determined by the board after 
examination of the land by the chief field agent or one of his assistants 
and report made by him. The board shall cause deeds to be issued for all 
such easements that it may grant. 

History: En. Sec. 57, Ch. 60, L. 1927. 


1805.58. Right of way for public highways and streets on state land 
section lines. There is hereby granted to the people of the state of Mon- 
tana an easement for right of ways for public highways and streets along 
section lines on all lands now owned by the state or which may hereafter 
become the property of the state for all public highways and streets of which 
the center lines follow the section lines bounding such state lands to the ex- 
tent of one-half the width of such highways or streets, on either side of the 
section line, or on both sides of the section line, depending upon whether 
there is state land on one side of the section line only, as is usually the case, 
or on both sides, which half shall not exceed thirty (30) feet. This easement 
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for such right of ways for public highways and streets shall take effect 
when the proceedings for the laying out, opening and establishment of 
such public highways or streets have been completed according to law by 
the board of county commissioners of the county where such public high- 
ways or streets are located or by the board, council or governing body of 
the city or town within the corporate limits of which such public highways 
or streets are located; but it shall not be necessary to make the state board 
of land commissioners or the state of Montana a party to the proceedings 
for the laying out, opening and establishment of such public highways or 
streets along section lines bounding state lands. Whenever any such 
highway or street shall cease to be used as such, this easement shall auto- 
matically terminate and the state lands in which it has been granted shall 
automatically revert to the state. 

The board of county commissioners or the governing body of the city 
or town, as the case may be, shall notify the commissioner of state lands 
whenever the proceedings for the laying out, opening and establishment of 
such highway or street have been completed and also when such highway 
or street has ceased to be used as such, and shall in both cases give an 
accurate and complete description of the public highway or street so 
established or closed on state land section lines. 

History: En. Sec. 58, Ch. 60, L. 1927. 


1805.59. Right of way easement applies to past proceedings. This 
grant of easements for public highways and streets of which the center 
lines follow the section lines bounding state lands shall also extend and 
apply to all such highways and streets now laid out, opened and established 
by the proper authorities whether or not the state board of land commis- 
sioners has been made a party to the proceedings or not, and irrespective 
of whether or not the right of way easements have been granted by the 
board, if the lands still belong to the state of Montana. 

History: En. Sec. 59, Ch. 60, L. 1927. 


1805.60. Right of way easements on section lines on state lands under 
certificate of purchase. In the case of right of ways for such highways or 
streets of which the center lines follow the section lines of state lands which 
have been sold under certificate of purchase but for which. patents have 
not been issued, the owners of the certificates of purchase shall be made 
parties to the proceedings for the laying out of the highways or streets the 
same way as the owners of land in fee simple and such holders of certificate 
of purchase shall have the right to grant such right of way to the full 
extent of their interest in the land effected; but the state board of land 
commissioners need not be made a party to the proceedings. 

History: En. Sec. 60, Ch. 60, L. 1927. 


1805.61. Easements for right of ways outside state land section lines— 
rights of purchasers. The right of way for public highways on state lands 
must always follow the section lines when physically practicable. The 
state board of land commissioners shall be the judge of whether or not it 
is necessary to deviate from the section lines, and the board is hereby 
authorized and empowered to grant easements for right of ways for high- 
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ways and streets outside the state land section lines through proceedings 
as follows: 


Application must be made by the board of county commissioners, or by 
the council or governing board or body of the city or town having juris- 
diction, which application shall describe the proposed right of way accord- 
ing to the survey, show the necessity for the proposed highway or street 
and give such additional information as the board my require. This appli- 
eation shall be accompanied by two exact copies of the official plat of the 
proposed highway or street duly verified by the affidavit of the county 
surveyor or county or city engineer, or other engineer having prepared 
the same, endorsed thereon. These plats shall show the quantity of land 
taken by the proposed highway or street from each forty-acre tract or 
government lot of state land over or through which it passes and also the 
amount of land remaining in each portion of such forty-acre tract or gov- 
ernment lot. When deemed necessary by the board, the aforesaid plats 
shall show all these facts for such smaller subdivisions as the circum- 
stances may render desirable for the state. 


Upon the filing of such application and plats, the commissioner of state 
lands and investments shall whenever he deems it necessary cause the 
proposed right of way to be viewed and examined by the chief field agent 
or some assistant field agent who shall report his findings to the board. 
The board shall thereupon consider the application and report and take 
such action as it deems proper, including the fixing of compensation and 
damages to be paid to the state. The compensation so fixed shall be the 
full market value of the estate or interest disposed of through the granting 
of such right of way easement, and the damages shall be the actual dam- 
ages resulting to the remaining land as nearly as the same ean be ascer- 
tained. If the right of way is granted according to the plat, then such 
plat shall become the official plat thereof, and one copy shall be retained 
in the office of the commissioner and the other copy shall be returned to 
the county, city or town from which it was received. The board shall cause 
right of way deeds to be issued for all such easements that it may hereafter 
grant upon full payment therefor being made. 


If the state land over or through which such right of way outside of 
section lines is applied for, is under certificate of purchase or under sales 
contract, the purchaser, or his assignee, must be made a party to the pro- 
ceedings, and his consent in writing to the laying out and establishment of 
the proposed highway and to the amount of compensation and damages to 
be paid must be filed with the board before such right of way shall be 
granted. The board shall be the judge of how much of such compensation 
and damages shall be paid to the state and applied on the certificate of 
purchase or sales contract and of how much thereof, if any, shall be paid 
to the purchaser, as the circumstances in each individual case may warrant. 
The provisions of this paragraph shall apply to all grants of right of ways 
on state lands outside of section lines. The interest and equity of such 
purchaser or his assignee shall be subject to proceedings in eminent domain. 

History: En. Sec. 61, Ch. 60, L. 1927. 
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1805.62. Right of way easements for railroads and other purposes. 
The state board of land commissioners may grant an easement for right of 
Way across or upon any portion of state lands for any ditch, reservoir, 
railroad, private road, telegraph or telephone line, or for any other public 
use, aS defined in the code of civil procedure; provided, that this section 
shall not be construed to grant authority to convey any such land, except 
for the purposes above set forth; and provided further, that whenever 
lands granted for any of the purposes mentioned in this section shall cease 
to be used for such purposes, said easement shall forthwith terminate upon 
notice to that effect to the person to whom such grant was made, served at 
his last known post office address. The board shall charge and cause to 
be collected the full market value of the estate or interest disposed of 
through the granting of any such easement and also fix, charge and cause 
to be collected the amount of the actual damages resulting to the remaining 
land or lands from the granting of such easement as nearly as the same 
ean be ascertained. 

History: En. Sec. 62, Ch. 60, L. 1927. 


1805.63. Settlement with lessees. Whenever any kind of a right of 
way easement has been granted under this act and the state land in which 
it is granted is under lease, the board of county commissioners, or other 
authority or corporation or person laying out the right of way shall give 
due and timely notice to the lessee and shall make just settlement with 
him for any damages resulting to his improvements or crops or leasehold 
interests. Upon such settlement being made, the lessee shall open or move 
any fences that may obstruct the right of way over the lands under his 
lease and otherwise cooperate in the opening of the right of way. Proof 
shall be filed with the board that such settlement has been made before 


the deed to the easement is issued. 
History: En. Sec. 63, Ch. 60, L. 1927. 


CHAPTER 165 


SALE OF STATE LANDS 


Section 1805.64. Certain state lands not subject to sale. 
1805.65. Mineral reservations in state lands. 
1805.66. Certain shore lands not subject to sale. 
1805.67. Certain lands to be platted before sale. 
1805.68. Surveying and platting left to discretion of board. 
1805.69. Lands within federal irrigation projects. 
1805.70. Board to decide when to hold sales and what lands to sell. 
1805.71. Who may purchase and how much. 
1805.72. Sale at public auction—where held. 
1805.73. Notice of sale. 
1805.74. Mortgage lands to be included. 
1805.75. Regulations concerning sale —forfeiture for non-payment — disposi- 
tion of proceeds. 
1805.76. Board may prescribe additional rules and regulations. 
1805.77. Mortgage lands may be sold on advertising for sealed bids. 
1805.78. Mortgage lands may be sold at private sale. 
1805.79. Terms of payment. 
1805.80. Conversion of certain other certificates to amortization certificates. 
1805.81. Lien on improvements and crops for principal, interest, penalty 
interest and taxes. 
1805.82. Approval or disapproval of sales. 
1805.83. Settlement for improvements. 
1805.84. Time of possession. 
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1805.85. Certificate of purchase. 

1805.86. Time from which balance on purchase price draws interest. 

1805.87. Payments of installments. By: 

1805.88. Default in payment of purchase price—cancellation of certificate. 

1805.89. Reinstatement of canceled certificates of purchase —leases not 
affected. 

1805.90. Certificates may be assigned. 

1805.91. Lost certificate. 

1805.92. Land subject to taxation. ho ; 

1805.93. Purchaser of state lands may sign petition relating to irrigation dis- 
tricts—interest of purchaser subject to lien—board may sign. 

1805.94. Lands reverting to state—procedure. 

1805.95. Patents. 

1805.96. Patents, how executed. 

1805.97. Limitation for cancellation of patent. 

1805.64. Certain state lands not subject to sale. Lands classified as 
timber lands shall not be subject to sale, but timber thereon may be sold 
and disposed of in the manner provided by law. Lands which in the judg- 
ment of the board are likely to contain valuable deposits of coal, oil, oil 
shale, gas, phosphate, metals, sodium and, or other valuable mineral de- 
posits, shall not be subject to sale, either the surface land or any of such 
deposits therein; provided, however, that this shall not be so construed 
as to prohibit the sale of lands containing sand, gravel, building stone, 
brick clay or similar materials. 


History: Hn. Sec. 64, Ch. 60, L. 1927. 


1805.65. Mineral reservations in state lands. All coal, oil, oil shale, gas, 
phosphate, sodium and other mineral deposits, except sand, gravel, building 
stone and brick clay, in lands belonging to the state of Montana, or which 
may hereafter become the property of the state, which have not already 
been reserved by the United States, are hereby reserved to the state. All 
such deposits are reserved from sale except upon a rental and royalty 
basis as provided by law. In the case of lands sold after this act takes 
effect, a purchaser of any lands belonging to the, state or which may here- 
after become the property of the state shall acquire no right, title, or 
interest in or to any of such deposits, except that where the oil and gas 
have not been reserved by the United States the purchaser of mortgage 
lands shall be entitled to receive a royalty of six and one-fourth per 
centum (644%) of all gas or oil produced from such mortgage lands, 
such royalty to be payable directly to him by the lessee either in gas or 
oil or in cash as the purchaser may desire and determine; provided, how- 
ever, that the purchaser of the mortgage land shall not have any right to 
lease such land or any part thereof for oil and gas exploration or produc- 
tion; the state shall have the sole power to lease the land for all mineral 
purposes. The state also reserves for itself and its lessees the right to 
enter upon such lands to prospect for, develop, mine and remove such 
deposits and to occupy and use so much of the surface of the said lands 
aS may be required for all purposes reasonably extending to the exploring 
for, mining and removal of such deposits therefrom, but the lessee shall 
make just payment to the purchaser for all damage done by reason of 
such entry upon the land and the use and occupancy of the surface thereof. 

These mineral reservations shall not apply to lands that the state has 
acquired through the foreclosure of mortgages or otherwise acquired in 
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connection with mortgages given to it when the mortgagor or anyone 
claiming under him exercises his right to repurchase such lands within the 
statutory period of one year and ninety days from the time that the state 
so acquired title. In cases of this kind all rights shall go with the land 
that passed with the land from the mortgagor to the state; but in case 
that such lands are not so repurchased, then the same shall be subject to 
these mineral reservations the same as other state lands. 


History: En. Sec. 65, Ch. 60, L. 1927; amd. Sec. 1, Ch. 28, L. 1929; amd. Sec. 1, 
Ch. 183, GL. 1935. 


1805.66. Certain shore lands not subject to sale. There is also reserved 
from sale from all state lands bordering on navigable lakes or bordering 
on such non-navigable meandered lakes as the board may deem valuable 
for summer resorts and from all state lands bordering on navigable streams 
a strip of land which shall inelude all the land lying between low-water 
mark and high-water mark and which in addition shall extend in width 
landward from the line of high-water mark of such lake or stream the full 
width of the forty (40) acre tract or government lot abutting the line of 
high-water mark; provided, however, that if the width of such abutting 
government lot at its narrowest point is less than one hundred (100) feet, 
then the strip hereby reserved shall extend to and include the next adjoin- 
ing forty (40) acre tract or government lot. The land reserved from sale 
by this section shall be subject to the granting of easements the same as 
other state lands. 


The state board of land commissioners may in its discretion cause any 
part of the lands bordering on such lakes and on navigable streams which 
are hereby reserved from sale to be surveyed and platted into blocks and 
lots, the lots to be not less than one hundred and twenty-five feet (125) in 
width, the width to be measured in the general direction of the abutting 
water front; but in all such surveys and plats the aforesaid strip of one 
hundred (100) feet in width along the water front shall be reserved for 
the use and enjoyment of the public. 


Such strips of land bordering on meandering lakes or on navigable 
streams, except the strip lying between low-water and high-water mark, 
whether surveyed and platted into blocks and lots or not, may, however, be 
leased as provided in this act for the leasing of other state lands. 

History: En. Sec. 66, Ch. 60, L. 1927. . 


1805.67. Certain lands to be platted before sale. Any part of state 
lands adjacent to cities or towns and other state lands which in the opinion 
of the board may be wanted for residence or business lots shall before sale, 
at such time as the board may deem to be for the best interests of the state, 
be surveyed and laid off in blocks, lots, streets, alleys, avenues, highways, 
public squares, market places and parks, in conformity with the laws of 
the state for the survey and platting of townsites and additions thereto, 
conforming as nearly as may be with the ordinances of such city or town 
regarding the platting of additions thereto; and the state board of land 
commissioners must cause correct maps and plats of such lands to be made 
and recorded when so surveyed and not otherwise. No fee shall be charged 
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by the county recorder, or by any city officer, for filing or recording such 
maps or plats, when recorded on behalf of the state. 

Before the lands so surveyed and laid off are offered for sale the same 
shall be appraised, a separate appraisal to be placed on each lot. Such sur- 
veyed and platted land may then be sold in the same manner and upon the 
same terms and conditions as other state lands are sold. 

History: En. Sec. 67, Ch. 60, L. 1927. 


1805.68. Surveying and platting left to discretion of board. It shall 
be entirely optional with the board whether or not state lands, or any part 
thereof, shall be surveyed, platted and laid off into blocks and lots as 
hereinabove provided, as may appear to be for the best interests of the 
state. All lands of the fourth class as defined by section 1, article 17, of 
the constitution shall, however, be subdivided into lots or tracts of not 
more than five (5) acres each before being offered for sale and the lots 
must then be sold alternately as provided by section 2, article 17, of the 
constitution, at regular sales of state lands. 


When such tracts of five (5) acres each or less have been sold, the board 
shall whenever deemed necessary cause the plat thereof to be filed for 
record with the county clerk and recorder of the county in which the land 
is situated, but if the same purchaser bids in two or more adjoining lots 
or tracts, all the lots so purchased shall at the option of the purchaser be 
included in one certificate of purchase. 

History: En. Sec. 68, Ch. 60, L. 1927. 


1805.69. Lands within federal irrigation projects. Whenever state 
lands are located within the boundaries of federal irrigation projects, the 
land shall be sold in conformity with the classification of farm units as 
made by the United States, and all certificates of purchase issued for such 
lands shall show that the lands are located within a federal irrigation pro- 
ject and are or will be liable for their proper share of the reclamation 
charges. 

History: En. Sec. 69, Ch. 60, L. 1927. 


1805.70. Board to decide when to hold sales and what lands to sell. 
The state board of land commissioners is hereby vested with the power 
and authority to decide when sales of state lands are to be held and what 
state lands are to be offered for sale, subject to the limitations of this act, 
aS the best interests of the state may appear to require; provided, however, 
that as a general rule no sale of state lands shall be held unless applications 
have been made for the purchase of lands within one (1) county by prospec- 
tive purchasers representing at least twelve (12) families. 

History: En. Sec. 70, Ch. 60, L. 1927. 


1805.71. Who may purchase and how much. State lands shall be sold 
only to citizens of the United States or to persons who have declared their 
intentions to become citizens, or to corporations organized under the laws 
of this state. No person shall be qualified to purchase state land who has 
not reached the age of twenty-one (21) years. As far as possible to de- 
termine the lands shall be sold only to actual settlers or to persons who 
will improve the same, and not to persons who are likely to hold such Jands 
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for speculative purposes intending to resell the same at a higher price with- 
out having added anything to their value. No person or corporation shall 
be entitled to purchase more than one section of state land, and this area 
shall not include more than one hundred and sixty (160) acres of land sus- 
ceptible of irrigation. These limitations as to area and irrigableness shall 
not apply to lands acquired by the state in connection with the foreclosure 
of its mortgages. 

History: En. Sec. 71, Ch. 60, L. 1927. 

1805.72. Sale at public auction, where held. All sales of state lands shall 
be only at public auction held at the county court house of the county in 
which the lands are located; provided, however, that in case no suitable 
room can be found in such court house at the time for holding the sale, then 
the sale may be transferred to a more convenient place within a reasonable 
distance of such court house by public announcement made at the court 
house at the time fixed for beginning the sale; and provided further that the 
procedure for the sale of the so-called ‘‘mortgage lands’’ acquired by the 
state through the foreclosure of mortgages, or obtained otherwise in connec- 
tion with such mortgages, shall be subject to the modifications hereinafter 
provided. 

History: En. Sec. 72, Ch. 60, L. 1927. 


1805.73. Notice of sale. The commissioner shall cause notice of every 
such sale to be given by publication in the official county paper of the 
eounty where the sale is to be held once each week through four consecutive 
weeks next preceding the date of sale. Such notice, shall give the day, date 
and time of day of the beginning of the sale; shall contain a list of all the 
tracts to be offered for sale showing the township and range in which they 
are located, describing the same with reference to section number and sub- 
division of the section, or with reference to block and lot if surveyed, the 
number of acres in unplatted lands and the appraised value per acre and also 
the appraised value of each lot. As a general rule non-irrigable farming 
lands shall be listed in quarter sections; grazing lands may be listed in 
larger tracts not exceeding one (1) section. These limitations need not 
apply to mortgage lands. 

For the convenience of the bidders, the commissioner may assign the 
tracts advertised a consecutive series of sales numbers and show the sales 
number of each tract in the notice of sale. 

The notice shall also give the terms and conditions of sale, and such ad- 
ditional information as the commissioner may deem useful. 

History: En. Sec. 73, Ch. 60, L. 1927. 


1805.74. Mortgage lands to be included. Whenever a sale of state lands 
is held in any county of the state, all the mortgage lands owned by the state 
in such county shall be offered for sale at the appraised value and included 
in the notice of sale herein provided for, whether such mortgage lands have 
been previously advertised for sale or not, unless the board for good reasons 
shall direct that such lands shall not be included in the sale. 

History: En. Sec. 74, Ch. 60, L. 1927. 


1805.75. Regulations concerning sale—forfeiture for non-payment—dis- 
position of proceeds. At the time fixed for the sale, the lands shall be 
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offered for sale at auction, in the order they appear in the notice of sale 
under the personal direction of the commissioner or the assistant commis- 
sioner, one of whom shall be present at the sale, and sold to the highest 
qualified bidder under the following restrictions: No lands shall be sold 
for less than the appraised value; tillable lands capable of producing agri- 
cultural crops shall not be sold for less than ten dollars ($10.00) per acre, 
and lands principally valuable for grazing purposes shall not be sold for 
less than five dollars ($5.00) per acre. These price limitations shall not 
apply to mortgage lands. 

It is further provided that the lessee of the land need not make a higher 
bid than others, but shall if bidding an equal amount be given the prefer- 
ence. The lands shall be sold as nearly as practicable according to the sub- 
divisions in which they are advertised, and care shall be taken not to sub- 
divide any tract in such a way as to separate remaining portions from a 
water supply or from section lines or public highways. The sale may be 
adjourned from day to day until all the lands advertised have been offered 
for sale. 

If any successful bidder at such sale refuses or neglects to make the 
initial payment required to be made on the land purchased by him, he shall 
forfeit to the state not less than fifty dollars ($50.00) nor more than one 
thousand dollars ($1000.00) to be determined by the state board of land 
commissioners according to the circumstances of the case. If such for- 
feiture is not paid when notice of the amount of the forfeiture has been 
served by the commissioner, the attorney general shall institute a suit for 
the recovery thereof in the name of the state of Montana. | 

The proceeds from the lands sold, including all subsequent payments 
on the principal, shall be credited to the permanent fund arising from the 
grant to which it belongs and shall become and forever remain an insep- 
arable and inviolable part thereof. All payments on interest shall be cred- 
ited to the proper income fund and shall be available for use as provided 
by law. 

History: En. Sec. 75, Ch. 60, L. 1927; amd. Sec. 1, Ch. 177, L. 1933. 


1805.76. Board may prescribe additional rules and regulations. The 
state board of land commissioners may prescribe such additional rules and 
regulations for the conduct of these sales as in its judgment the interests 
of the state may demand. 

History: En. Sec. 76, Ch. 60, L. 1927. 


1805.77. Mortgage lands may be sold on advertising for sealed bids. 
Mortgage lands may also be advertised and sold at other than the regular 
sales of state lands at county seats whenever the board so orders, and in 
all such cases the sale shall be at the office of the commissioner by means 
of sealed bids. Before mortgage lands can be so sold, notice of the sale 
containing substantially the same information as the notice for the sale 
of other state lands, must be given by publication once each week for three 
(8) successive weeks in the official county paper of the county where 
the land is located. Sealed bids shall then be received by the commissioner 
up to a certain date not less than twenty-one (21) days and not more than 
thirty (30) days from the date of the first publication of the notice of sale, 
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and this date must be given in the notice. On such date the bids shall be 

opened and the highest bid accepted if it is for not less than the appraised 

value and is accompanied by the required initial payment and fees. 
History: En. Sec. 77, Ch. 60, L. 1927. 


1805.78. Mortgage lands may be sold at private sale. After mortgage 
lands have once been advertised for sale either at the office of the com- 
missioner or at a sale of state lands at the county seat of the county where 
they are located, and the same have not been sold, they may be sold by the 
commissioner at private sale at any time within two (2) years from the date 
fixed for the sale under the previous notice to any qualified person who will 
pay the appraised price as advertised and make the required initial pay- 
ment. 

History: En. Sec. 78, Ch. 60, L. 1927. 


1805.79. Terms of payment. Every purchaser of state land of any class 
whatsoever shall pay in eash on the day of sale such portion. of the pur- 
chase price as he may desire but in no case less than ten per centum (10% 
of the total sales price, and in case the balance on the purchase price is not 
an exact multiple of twenty-five dollars ($25.00), then he shall pay such 
additional sum as is necessary to reduce the balance to an even multiple 
of twenty-five dollars ($25.00); he shall also in all cases pay the sum of 
five dollars ($5.00) as a fee for each certificate of purchase to be issued 
to him. 

The balance of the purchase price shall draw interest at the rate of 
five per centum (5%) per annum, payable annually, and the balance of 
the purchase price itself shall be payable through a period of thirty-three 
(33) years on the amortization plan, which is hereby defined as being that 
plan under which part of the principal is required to be paid each time 
interest becomes due and payable, and under which this part payment on the 
principal increases at each succeeding installment in the same amount that 
the interest payment decreases so that the combined amount due on prin- 
cipal and interest on each due date remains the same until the loan or bond 
is paid in full; provided, however, that the amount of the last installment 
may vary from the other installments to the extent resulting from disre- 
garding fractional cents in the previous installments; provided, however, 
that the balance of the purchase price on town and city lots shall be payable 
on the amortization plan through a period of twenty (20) years; and pro- 
vided further that the board may at any time fix a shorter period than 
twenty (20) years for the payment of such balance on town and city lots, 
and different periods of time may be established for different towns and 
cities as the best interests of the state may appear to demand. 

History: En. Sec. 79, Ch. 60, L. 1927. 


1805.80. Conversion of certain other certificates to amortization cer- 
tificates. Any certificate of purchase of state lands issued prior to Febru- 
ary 13, 1923, and now in effect may be converted into an amortization cer- 
tificate on the plan set forth in this act and running for a period of thirty- 
three (38) years from the date of conversion in the case of agricultural and 
grazing lands, and for a period of twenty (20) years in the case of town 
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and city lots, upon application of the owner of such certificate, if the state 
board of land commissioners deems the issuance of such new amortization 
certificate safe and advantageous to the state. The said board may in its 
discretion allow to be included in the principal of the new certificate a por- 
tion of the delinquent installments of principal and interest if any on the 
old certificate, but there shall be charged and paid penalty interest on all 
such delinquent installments at the rate of six per centum (6%) per an- 
num from the time they severally became due to the date of conversion; 
and the total amount due under the old certificate shall be reduced by pay- 
ment to some multiple of twenty-five dollars ($25.00) before the issuance 
of the new certificate; provided, however, that all such converted certifi- 
cates shall give the state the same lien upon crops and improvements on 
the land under the certificate as is provided in this act in the case of new 
certificates of purchase hereafter issued. The giving of such len to the 
state in the new certificate shall be an absolute condition for the issuance 
of the new certificate. 


History: En. Sec. 80, Ch. 60, L. 1927. 


1805.81. Lien on improvements and crops for principal, interest, pen- 
alty interest and taxes. The state shall have a lien prior and superior to 
all other liens, excepting threshermen’s liens and seed liens as specified in 
sections 8359 and 8366 of these codes, which shall have priority as specified 
in section 8275, upon all buildings, structures, fences and all other improve- 
ments upon the lands so sold and also upon all crops growing upon any of 
these lands, and also upon such crops after they have been separated from 
the lands, for all due and delinquent installments of principal and interest 
and penalty interest and taxes under the certificate of purchase and also 
for all installments becoming due during the calendar year in which the crop 
is harvested, and such lien is hereby expressly reserved. Any person pur- 
chasing or otherwise acquiring such improvements or crops or any part 
thereof, takes the same subject to such lien. Any agent or representative 
of the department or sheriff of the county in which the land is located, or 
his deputy may demand of the purchaser or his agent payment of the 
amounts due the state and if the same are not paid upon such demand, the 
officer making such demand, or any representative of the department, may 
forthwith seize such improvements and crops and upon giving three days’ 
notice, sell and dispose of, either at private or public sale, sufficient of the 
said crops or improvements or of both to pay the amounts asiais the state 
together with cost and expenses of seizure and sale. 


History: En. Sec. 81, Ch. 60, L. 1927. 


1805.82. Approval or disapproval of sales. All sales of state lands, and 
all sales of timber on state lands, shall be subject to the approval and con- 
firmation by the state board of land commissioners, and no sale shall be 
deemed completed until after such approval and confirmation. The board 
shall have the power and it shall be its duty to disapprove any sale which 
in its opinion would be disadvantageous to the state. 


History: En. Sec. 82, Ch. 60, L. 1927. 
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1805.83. Settlement for improvements. Whenever any state land has 
been sold on which there are improvements belonging to a lessee, and some 
other person than such lessee becomes the purchaser he shall be required to 
make settlement with such lessee for all improvements on the land belong- 
ing to the lessee before the issuing of the certificate of purchase. All pro- 
visions of this act relating to the payment and settlement for improvements 
on state lands between a former lessee and a new lessee shall apply to the 
settlement between a lessee and the purchaser. 

History: En. Sec. 83, Ch. 60, L. 1927. 


1805.84. Time of possession. In the case of lands under lease the pur- 
chaser shall be given possession by the state on March first next succeeding 
the date of sale and not before unless the lease expires prior to that date, 
. except through special agreement between the purchaser and the lessee. 
History: En. Sec. 84, Ch. 60, L. 1927. 


1805.85. Certificate of purchase. Upon the approval of the sale and 
receipt of satisfactory evidence of settlement with the former lessee, if any, 
for improvements on the land, the commissioner shall execute and mail to 
the purchaser a certificate of purchase signed by the governor as president 
of the state board of land commissioners and by the commissioner as secre- 
tary of the board and attested by the seal of the state board of land com- 
missioners. Such certificate of purchase shall contain the date of sale, the 
name and postoffice address of the purchaser, a description of the land, 
the total purchase price, the amount paid on the day of sale, the balance 
nnpaid and shall also show the amount and due date of each installment of 
principal and interest to the time of maturity. The certificate shall reserve 
the easements for right of ways granted by the statutes in favor of the 
United States and other easements that may have been granted by the 
board and shall contain the reservations in favor of the state provided for 
in this act relating to coal, oil and mineral rights in the land. 

The certificate shall also contain information in regard to the lien of the 
state on crops and improvements on the land for installments of principal 
and interest and taxes; and it shall contain such additional conditions, 
agreements, and information as the board may deem necessary in order to 
carry out the intent of this act. 

History: En. Sec. 85, Ch. 60, L. 1927. 


1805.86 Time from which balance on purchase price draws interest. 
The balance of the purchase price shall draw interest from the date on 
which the sale was confirmed and approved by the state board of land 
commissioners, and all installments on principal and interest shall become 
due and payable on that date in each succeeding year until payment has 
been made in full. 

History: En. Sec. 86, Ch. 60, L. 1927. 


1805.87. Payments of installments. The commissioner shall not be re- 
quired to accept fractional payments of the installments on certificate of 
purchase, on account of the complications arising from the division of pay- 
ments. The purchaser may make payment of one or more installments be- 
fore the same become due but unless such payments are made at least six 
(6) months before the installments become due, no reduction shall be made 
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in the interest payments. In case installments on principal and interest are 
paid more than six (6) months prior to the due date, then the interest from 
the date of such payment shall be figured upon the balance of the principal 
unpaid after such advance payment has been made up to the date on which 
it comes due. If for any reason any installment is not paid when due, then 
the total of such installment, including payment on the principal and pay- 
ment on interest, shall draw penalty interest at the rate of six per centum 
(6%) per annum from the date due until the date actually paid. Payment 
may be made in full at any time before maturity by paying the balance on 
the principal and interest accrued up to the date of such payment. 
History: En. Sec. 87, Ch. 60, L. 1927. 


1805.88. Default in payment of purchase price—cancellation of certifi- 
cate. Whenever any purchaser of state land hereafter sold, or the assignee, 
shall default for a period of thirty (80) days or more in the payment of any 
of the installments due on his certificate of purchase, the certificate shall 
be subject to cancellation and the board shall cause to be mailed to him at 
his last known postoffice address a notice of default and pending cancella- 
tion which notice shall give him sixty (60) additional days from the date 
of mailing such notice in which to make payment of the delinquent install- 
ment or installments with penalty interest. If he fails to make such pay- 
ment within that period the certificate of purchase shall from that date and 
without further notice be null and void, the duplicate of the certificate in 
the office of the commissioner shall be canceled and the land under the 
certificate shall revert to the state and such land together with all build- 
ings, fences and other improvements thereon shall become the property of 
the state to the same extent as other state lands and shall be open to lease 
and sale. 

History: Hn. Sec. 88, Ch. 60, L. 1927. 


1805.89. Reinstatement of canceled certificates of purchase—leases not 
affected. In all cases where a certificate of purchase of state lands has been 
canceled and annulled as provided by law, and the lands under such ecertifi- 
cate have not been resold to another purchaser, the state board of land 
commissioners may in its discretion re-instate the canceled certificate upon 
proper application made in writing by the original purchaser or his heirs, 
assigns, or devisees, filed within one year and six months from such can- 
eellation, and payment of all delinquent installments of principal and inter- 
est on the certificate together with penalty interest at the rate of six per 
centum (6%) per annum upon all such delinquent installments from the 
date due until the date of actual payment, and the furnishing of proof from 
the county treasurer showing that there are no tax liens against the land. 
This reinstatement shall not have the effect of cancelling any lease that the 
state may have issued on the land, or affecting any of the provisions of 
said lease. 

History: En. Sec. 89, Ch. 60, L. 1927; amd. Sec. 1, Ch. 101, L. 1929. 


1805.90. Certificates may be assigned. Certificates of purchase may be 
assigned to a citizen of. the United States or to a person who has declared 
his intention to become such citizen or to a corporation organized under the 
laws of the state of Montana. Such assignments shall be made on forms to 
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be prescribed by the commissioner, shall be duly acknowledged as other 
conveyances of real estate, and shall be executed in duplicate, one (1) copy 
to be filed and retained in the office of the commissioner and one (1) copy 
to be retained by the assignee. <A person shall not be qualified to receive 
such assignment if the lands he has already purchased from the state to- 
gether with the lands included in the assignment exceed one (1) section; 
the assignee must in all ‘ee eae possess the same qualifications as an orig- 
inal purchaser. 
History: En. Sec. 90, Ch. 60, L. 1927. 


1805.91. Lost certificate. Whenever any certificate of purchase to state 
lands has been lost or is wrongfully withheld by any person from the owner 
thereof the rightful owner may make application to the state board of land 
' commissioners for issuing of a lieu certificate. This application shall be 
accompanied by an affidavit from the owner of the certificate setting forth 
the facts in regard to the loss or unlawful withholding of the certificate and 
by a certificate from the county clerk and recorder of the county in which 
the land is located showing all instruments of record in his office affecting 
the title to the land under the certificate. The board shall thereupon cause a 
lieu certificate of purchase to be issued to the applicant if in the judgment 
of the board the facts warrant the issue thereof. 

History:. En. Sec. 91, Ch. 60, L. 1927. 


1805.92. Land subject to taxation. The interest of the purchaser in 
state lands shall be subject to taxation to the full extent of such interest. 
The assessor shall assess the purchaser for such percentage of the full and 
true value of the land as the initial payment on the land and all install- 
ments of principal due on the certificate of purchase prior to the first Mon- 
day of March of the year for which the land is assessed is of the full pur- 
chase price of the land. Provided that the holder of certificate of purchase 
to lands within irrigation districts shall be liable for the entire tax levied 
against the land held thereunder on account of such irrigation district. 

The improvements on the land shall be assessed and taxed as other im- 
provements on farm. lands. 

On or before the fifteenth (15th) day of March of each year, the com- 
missioner ‘shall furnish the county assessor of each county with a complete 
list of all state lands sold in his county during the year ending on the first 
Monday of March of such year. This list shall show the name and address 
of the purchaser, give the legal description of the land, the acreage con- 
tained therein, the total purchase price, the amount paid thereon, and the 
balance unpaid. It shall also contain tables, or other information, which 
will enable the assessor to calculate what portion of the full value of the 
land will be subject to taxation for each succeeding year of the certificate. 

History: En. Sec. 92, Ch. 60, L. 1927. 


1805.93. Purchaser of state lands may sign petitions relating to irriga- 
tion districts—interest of purchaser subject to lien—board may sign. A 
purchaser of state lands is hereby authorized and empowered to sign any 
petition that he may desire to sign for the creation of an irrigation district 
and the inclusion of the land purchased from the state in such irrigation 
district and any other petition relating to irrigation districts affecting the 
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land so purchased by him from the state. Such petition or petitions shall 
have the effect of making all the interest that he then has in such land 
purchased from the state and all interest which he may subsequently ac- 
quire therein subject to the same liens and charges as privately owned 
lands under such irrigation district; and if for any reason his certificate 
to such state lands and his rights thereunder should be canceled and later 
such certificate be reinstated or a new certificate issued, such hens and 
charges shall stand against the interest in such lands of the holder of such 
certificate. 


The board for and on behalf of the state of Montana is hereby empow- 
ered to sign a petition for the inclusion of any lands belonging to the state 
in an irrigation district organized or to be organized for the purpose of 
cooperating with the United States under the federal reclamation laws or 
any act of Congress relating to reclamation projects, and to sign any peti- 
tion for the execution of a contract between such district and the United 
States; provided however, that the interest of the state in any lands within 
an irrigation district shall not be subject to assessment or taxation for any 
purpose whatever, nor shall the state be liable for the payment of any costs 
or charges whatever arising from the fact that its lands are included with- 
in an irrigation district. 


The interest of a purchaser of state lands in the land purchased shall be 
subject to the same lens as other real estate; provided, however, that in 
the case of sale, only the interest of the purchaser or of the assignee shall be 
sold. In the case of any sale under the provisions of this section, including 
the sale for taxes, the purchaser shall succeed to all the rights of the pur- 
chaser from the state under the certificate of purchase and a new ecertifi- 
cate of purchase shall be issued to the person entitled thereto, upon satis- 
‘factory proof being submitted to the board; provided, however, that in the 
ease of sale under execution or decree of court such new certificate of pur- 
chase shall not be issued by the board until the’period of redemption from 
such sale has expired and the sheriff’s deed has been issued. In the case 
of sale for taxes, the new certificate shall not be issued until the tax deed 
has been issued. 

History: En. Sec. 93, Ch. 60, L. 1927; amd. Sec. 1, Ch. 58, L. 1929. 


1805.94. Lands reverting to state—procedure. In case any lands sold 
under the provisions of this act shall revert to the state, for any cause 
whatsoever, the commissioner of state lands shall notify the assessor and 
the county treasurer of the county in which the land is situated, and upon 
the receipt of such notice it shall be the duty of the assessor to cancel any 
assessment of said land for that year, and of the county treasurer to cancel 
all taxes remaining unpaid against the land for that and all previous years. 

History: En. Sec. 94, Ch. 60, L. 1927. 


1805.95. Patents. When the purchase price has been paid in full to- 
gether with interest according to the certificate, the owner thereof shall be 
entitled to receive a patent for the land under such certificate. 

History: En. Sec. 95, Ch. 60, L. 1927. | 


1805.96. Patents, how executed. The governor, and in the case of his 
absence or inability, the lieutenant-governer shall be and is hereby author- 
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ized to execute deed or patent of conveyance transferring without cove- 
nants any and all lands sold by the state board of land commissioners un- 
der the laws of this state when full payment has been made therefor. Such 
deed or patent shall contain the reservation of easements for right of ways 
to the United States, reservation of all minerals in the land as provided in 
this act, and all ether reservations to which the particular land conveyed 
may be subject. In case the land is located within the boundaries of a fed- 
eral irrigation project, the patent shall contain a lien clause substantially 
in the following form: “The land hereby conveyed is located within the 
boundaries of a federal irrigation project and is subject to all liens which 
the United States may have thereon by reason of its being located under 
such irrigation project.” Such deed or patent shall be attested by the sec- 
retary of state, countersigned by the commissioner and have the great seal 
of the state and the seal of the state board of land commissioners thereto 
attached, but need not be acknowledged. A certified copy of the record of 
any such deed or patent shall be received in evidence in all courts of record 
of this state the same as the original. 

This section shall not be so construed, however, as to require any reser- 
vation in a patent which was not an express or implied reservation in the 
certificate of purchase pursuant to which the patent is issued; the statutes 
in effect when such certificate of purchase was issued must govern. 

History: En. Sec. 96, Ch. 60, L. 1927. 


1805.97. Limitation for cancellation of patent. No action shall be 
brought to vacate or cancel any patent issued by the state after the expira- 
tion of two (2) years from the date of such patent, except upon the ground. 
of fraud. 

History: En. Sec. 97, Ch. 60, L. 1927. 


CHAPTER 166 
INVESTMENTS 


Section 1805.98. Investment of permanent funds. 
1805.99. Certain securities to be payable on the amortization plan. 
1805.100. Conversion of other forms of bonds into amortization bonds. 
1805.101. Purchase of county warrants or school district warrants. 
1805.102. Investment of income funds. 
1805.103. Approval of securities. 
1805.104. Securities, how paid. 
1805.105. Treasurer to preserve securities and keep records—method of re- 

mitting to state treasurer. 

1805.106. Conversion into amortization mortgages of state farm loans. 
1805.107. Lien on crops on mortgaged lands. 
1805.108. Attorney general to take charge of delinquent loans and mortgages. 
1805.109. Sheriff’s deed may be taken by state—deficiency judgment. 
1805.110. The mortgagor and parties claiming under him may repurchase lands. 
1805.111. County commissioners to release certain liens. 
1805.112. County attorneys to represent the state. 


1805.98. Investment of permanent funds. All moneys belonging to the 
public school permanent fund and to the other permanent funds of the edu- 
cational, charitable and penal institutions of the state, and all permanent 
funds subject to the adminsitration of the board under article XXI of the 
state constitution shall be safely invested by the state board of land com- 
missioners in bonds of school districts within the state of Montana; in bonds. 
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of the several counties and cities of the state of Montana; in bonds of the 
state of Montana or of the United States; in capitol building bonds of the 
state of Montana, now issued or which may hereafter be issued; in bonds 
issued by the federal land banks, in interest-bearing warrants upon the 
general fund of the state and in interest-bearing warrants upon the general 
fund, the poor fund, the road fund, or upon the bridge fgmd of the several 
counties of the state of Montana; all of such investments to be subject to 
the regulations and limitations of this act. 


History: Hn. Sec. 98, Ch. 60, L. 1927; amd. Sec. 2, Ch. 139, L. 1933. 


1805.99. Certain securities to be payable on the amortization plan. All 
bonds issued in this state in which such investments are hereafter made 
must be issued and payable on the amortization plan; provided, however, 
that in case there are not sufficient amortization bonds and amortization 
mortgages available to keep the aforesaid permanent funds invested, then 
the funds may be invested in other forms of bonds lawfully issued by the 
state of Montana or any of its political sub-divisions; but this provision 
shall not be so construed as to allow the investment of any of these funds 
in irrigation district bonds or in any form of improvement district bonds. 
In negotiating for the purchase of bonds the board shall use its influence 
towards having the installments of principal and interest become payable 
semi-annually in June and December of each year as far as practicable and 
consistent with other statutes. 


History: Hn. Sec. 99, Ch. 60, L. 1927. 


1805.100. Conversion of other forms of bonds into amortization bonds. 
All bonds in which such permanent funds of the state are now invested or 
in which they hereafter may be invested, whether such bonds are due or not, 
may be converted into amortization bonds payable through a period of not 
exceeding twenty (20) years upon resolution duly passed by the board or 
officers of the political subdivision of the state through which such bonds 
were originally issued, if the state board of land commissioners deems such 
change to amortization bonds to be safe and advantageous to the state and 
authorizes such change. The interest on such converted bonds shall be such 
as the state board of land commissioners may fix and determine in each 
individual case but shall not be less than the rate of interest on the bonds 
to be converted and shall in no case exceed six per centum (6%) per annum. 


History: En. Sec. 100, Ch. 60, L. 1927. 


1805.101. Purchase of county warrants or school district warrants. It 
shall be entirely optional with the board whether or not any portion of the 
aforesaid permanent funds shall at any time be invested in county warrants 
or school district warrants, as the circumstances in each individual case 
may appear to justify. In case of the investment in such warrants, such 
warrants must be purchased at face value without payment for accrued 
interest directly from the county issuing the same in amounts of not less than 
five hundred dollars ($500.00) for each purchase; must be issued in the 
ordinary and regular course of business, and must be registered and draw- 
ing interest at the rate provided by law. 


History: En. Sec. 101, Ch. 60, L. 1927. 
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1805.102. Investment of income funds. Moneys in the public school 
income fund and in other income funds for which there is no immediate 
demand, may be invested in state general fund warrants and in county war- 
rants upon the general fund, the poor fund, the road fund, or school district 
warrants, subject to the limitations prescribed in the preceding section; 
provided, however, that they shall not be invested in such warrants, unless. 
such warrants will be payable at such time as to make the income available 
when the funds are to be paid out for the purposes for which they are 
intended. 


History: En. Sec. 102, Ch. 60, L. 1927. 


1805.103. Approval of securities. The board shall not invest in any 
bonds unless a complete transcript of the proceedings for their issue has 
been submitted to the attorney general and his opinion rendered in writing 
finding that the bonds are lawfully issued and a valid indebtedness of the 
state, county, city or school district issuing the same. 


History: En. Sec. 103, Ch. 60, L. 1927. 


1805.104. Securities, how paid. Whenever the state board of land com- 
missioners has purchased any bonds, county warrants, or school district 
warrants, the commissioner shall upon the final approval and receipt there- 
of, deliver such securities to the state treasurer, and shall at the same time 
write an order to the state auditor authorizing and directing him to issue 
his warrant or warrants upon the state treasurer, payable to the state treas- 
urer, for the amount invested by the state in such security or securities and 
for the amount of accrued interest if any. Both the order to the auditor 
and the warrant or warrants issued by him to the treasurer shall show the ~ 
fund or funds from which payment is to be made, the name and address of 
the person to whom it is to be made and the purpose of the payment. Upon 
the receipt of the securities and the warrant or warrants from the auditor 
the state treasurer shall promptly issue his check or checks and mail to the 
person entitled thereto. 


History: En. Sec. 104, Ch. 60, L. 1927. 


1805.105. Treasurer to preserve securities and keep records—method. 
of remitting to state treasurer. The state treasurer shall safely keep and 
preserve all such securities and shall keep an accurate and complete record 
thereof; he shall notify the proper disbursing officers as to the maturity 
of coupons and bonds, and upon receipt of such notice the disbursing offi- 
eers shall remit to the state treasurer in sufficient time for the remittance 
to reach the state treasurer on or prior to the dates of maturity, and the 
state treasurer shall thereupon cause such coupons and bonds to be can- 
eeled and forwarded by mail to such disbursing officers. The bonds and 
coupons which the state of Montana holds or hereafter may hold as invest- 
ments of any funds subject to investment shall be deemed payable to the 
office of the state treasurer, and all disbursing officers are hereby required 
to make payment of same at the office of the state treasurer. The state 
treasurer shall notify the proper official or persons of delinquent payments,. 
and shall keep accurate and complete account of all payments made. 


History: En. Sec. 105, Ch. 60, L. 1927; amd. Sec. 1, Ch. 26, L. 1931. 
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1805.106. Conversion into amortization mortgages of state farm loans. 
Whenever any state farm loan owned by the state when this-act goes into 
effect becomes due or delinquent, the mortgagor or the assignee or vendee 
may make application to the state board of land commissioners to have 
the loan converted into a thirty-three (33) year amortization loan and 
mortgage, as defined in this act, to draw interest at the rate of six per 
centum (6%) per annum and to be secured by a first mortgage on the land 
under the original mortgage and by additional lands if he has additional 
lands free from prior liens and incumbranees, the amortization mortgage to 
be in such form as the state board of land commissioners may prescribe. 
The board may in its discretion permit delinquent interest, penalty interest 
and also any sums of money that the state has advanced under the mortgage 
to be included in the principal of the new loan and mortgage, if the state 
board deems the including of such delinquent interest and other payments 
made under the mortgage to be safe and advantageous to the state. Noth- 
ing herein contained shall be so construed as to make it obligatory upon 
the board to permit a loan to be so converted into an amortization loan and 
amortization mortgage. The board shall at all times do what in its judg- 
ment appears to be for the best interest of the state and shall proceed to 
have the loan foreclosed if that appears to be the safest course to pursue. 
The provisions of this section shall also apply to non-delinquent mortgages 
as far as applicable. 

History: En. Sec. 106, Ch. 60, L. 1927. 


1805.107. Lien on crops on mortgaged lands. The state shall have a 
lien prior and superior to all other liens, excepting threshermen’s liens and 
seed liens as specified in sections 8359 and 8366 which shall have priority 
as specified in 8275, upon all crops growing on lands given it as security for 
any such amortization loan converted from another loan and also upon such 
crops after they have been separated from the land for any installment or 
installments of principal or interest due or delinquent on the loan together 
with penalty interest and also for all such installments becoming due dur- 
ing the calendar year in which such crops are harvested, and such lien is 
hereby expressly reserved. Any person purchasing or otherwise acquiring 
such crops, or any part thereof, takes the same subject to such lien. 

Any officer, agent or person, empowered to represent the department 
is hereby authorized to seize such crops and upon giving three days’ notice 
to sell, either at private or public sale, sufficient of the said crops to pay 
the amounts due and delinquent under the mortgage together with costs 
and expenses of sale. Every such amortization mortgage shall contain a 
reference to this lien on the crops. 

History: En. Sec. 107, Ch. 60, L. 1927. 


1805.108. Attorney general to take charge of delinquent loans and 
mortgages. Whenever any farm loan owned by the state when this act 
goes into effect becomes delinquent for more than one (1) year, and the 
mortgagor and his vendees fail to pay such loan and fail to have it con- 
verted into an amortization loan and mortgage, the commissioner shall 
notify the attorney general of the default in the conditions of the mort- 
oage, and the attorney general shall then take full charge of such mort- 
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gage, and of all such mortgages, and shall proceed to foreclose such mort- 
gages in the name of the state by action in the manner provided by law for 
the foreclosure of mortgages upon real estate. The attorney general may 
however, with the permission of the state board of land commissioners, 
given in writing in each particular case, permit the mortgagor or his vendee 
to convey the land under the mortgage by quit claim deed or other con- 
veyance in place of securing title through foreclosure proceedings, if the 
lands are free and clear of all other liens and encumbrances except liens 
for taxes. 
History: En. Sec. 108, Ch. 60, L. 1927. 


1805.109. Sheriff’s deed may be taken by state—deficiency judgment. 
If at the foreclosure sale, no person bids the full amount due the state under 
the mortgage including all accrued interest on the loan, all taxes paid 
by the state under the mortgage and taxes unpaid on the land, if any, and 
any expenses incurred by the state under the mortgage together with in- 
terest on all these items, and the costs and expenses of the foreclosure sale, 
all as allowed by the court, then in such case the land may either be sold for 
whatever reasonable sum it will bring and a deficiency judgment taken 
against the mortgagor or mortgagors, or the state may bid in the land for 
what it is reasonably worth to the state and a deficiency judgment taken 
for the balance, as the best interests of the state may appear to demand. 

History: En. Sec. 109, Ch. 60, L. 1927. 


1805.110. The mortgagor and parties claiming under him may repur- 
chase lands. Upon written application made to the state board of land 
commissioners within one (1) year from the date of the sheriff’s sale of 
the land to the state, or within one (1) year from the date of the quit claim 
deed or other conveyance to the state, by the original mortgagor or his heirs 
or assigns or other parties in interest of record, the state board may per- 
mit such original mortgagor or other person as aforesaid to repurchase the 
land for the full amount of the judgment of the state together with 
interest thereon at the rate of six per centum (6%) per annum from the 
date of judgment to the date of repurchase, or in the case of quit claim 
deed or other conveyance, for the full amount of the claim of the state on 
the date thereof together with interest thereon at the rate of six per centum 
(6%) per annum up to the date of repurchase, upon the following terms 
and conditions, to-wit: 

The person so repurchasing the property shall pay in cash ten per cent- 
um (10%) of the entire judgment of the state against the land or of the 
claim of the state on the date of the quit claim deed or other conveyance 
together with interest thereon at the rate of six per centum (6%) per an- 
num up to the date of such repurchase, and if such ten per centum (10% ) 
does not leave a balance which is an even multiple of twenty-five dollars 
($25.00) then the purchaser shall pay such additional amount as will reduce 
the balance to an even multiple of twenty-five dollars ($25.00) ; the balance 
of the repurchase sum shall draw interest at the rate of five per centum 
(5%) per annum payable annually and shall be payable on the amortization 
plan as defined in this act during a period of thirty-three (33) years. Such 
repurchase contract shall be in such form and shall contain such reserva- 
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tions and conditions as the state board of land commissioners may prescribe 
not inconsistent with law and shall be subject to the same provisions with 
regard to liens on crops on the land under the contract as is provided in 
this act in the case of former mortgages converted into amortization mort- 
gages. 

History: En. Sec. 110, Ch. 60, L. 1927. 


1805.111. . County commissioners to release certain liens. The board of 
county commissioners of the several counties of the state are hereby em- 
powered and directed to release and satisfy of record any seed loan mort- 
gage, drouth relief lien, or other similar instrument appearing on the 
county records as a second mortgage or lien against any lands on which 
the state holds a first mortgage whenever the attorney general shall re- 
quest such cloud on the state’s title to be removed and canceled. 

History: En. Sec. 111, Ch. 60, L. 1927. 


1805.112. County attorneys to represent the state. When so requested 
by the attorney general, the county attorney of each county in the state 
shall represent the state in all foreclosure proceedings, collections of de- 
linquent rentals, actions for trespass on state lands and in all other state 
land matter that may arise in his county. The county attorneys shall not 
be entitled to charge the state any compensation for such services beyond 
their regular salaries. 

History: En. Sec. 112, Ch. 60, L. 1927. 


CHAPTER 167 
STATE LANDS AND INVESTMENTS—MISCELLANEOUS PROVISIONS 


Section 1805.113. Acceptance of federal land grants. 
1805.114. Gifts, donations, grants, legacies and devises to the state. 
1805.115. Board authorized to correct errors. 
1805.116. Money paid by mistake to. be refunded. 
1805.117. Who may not buy or lease state lands. 
1805.118. Violations of this act classified. 
1805.119. Punishments. 
1805.120. Fees. 
1805.121. Findings of unconstitutionality—effect of. 


1805.113. Acceptance of federal land grants. The federal land grants 
made to the state of Montana through the so-called enabling act having 
already been accepted as a whole through the adoption of the state con- 
stitution and specifically by subdivision 7 of ordinance No. 1 thereof, the 
state board of land commissioners is hereby authorized to accept any grant 
of lands from the United States to the state of Montana hereafter made in 
carrying out the provisions of the enabling act and also any other grant 
for any special purpose that may be made by the United States to the state 
of Montana. Any acceptance by the state board of land commissioners on 
behalf of the state of Montana, that has taken place prior to this act, of 
lands granted by the United States to the state of Montana is hereby rati- 
fied, confirmed and approved. 

History: En. Sec. 113, Ch. 60, L. 1927. 


1805.114. Gifts, donations, grants, legacies and devises to the state. 
The state board of land commissioners is hereby authorized and empowered 
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to accept on behalf of the state from any natural person gifts, donations, 
grants, legacies and devises having a value of not less than two hundred 
fifty dollars ($250.00) from each person for any purpose authorized by 
article X XI of the constitution. All lands passing to the state under these 
provisions or through the operation of law, shall be managed as other state 
lands and the rents and earnings shall be applied in accordance with the 
object and purpose specified by the grantor, subject to all constitutional 
limitations. All money realized from the sale of such lands and from other 
property and all gifts, donations, grants, legacies, and devises made in 
money, or the equivalent of money, shall be administered by the board for 
‘the benefit of the specific purposes designated by the person from whom 
they were received as provided by article XXI of the constitution and as 
further regulated by this act. The provisions of this section shall apply 
to gifts, donations, grants, legacies and devises already made to the state 
and now under the administration of the board if not contrary to any 
specific provisions made therein by the persons from whom they were re- 
ceived. 
History: En. Sec. 114, Ch. 60, L. 1927. 


1805.115. Board authorized to correct errors. The state board of land 
commissioners is hereby authorized, empowered and directed to cause to 
be corrected any and all errors, mistakes, and misdescriptions in any and all 
deeds and conveyances of property to the state of Montana; and in order 
to carry into effect the provisions hereof all deeds or such other convey- 
ances as may be necessary shall be made and executed in the manner pro- 
vided for the execution of patents by the state. The said board is also 
authorized and empowered to cause to be corrected any error or errors in 
leases, certificates of purchase, patents and other conveyances of property 
from ae state upon satisfactory proof that an error or mistake has been 
made. 

History: En. Sec. 115, Ch. 60, L. 1927. 


1805.116. Money paid by mistake to be refunded. If any money has 
been erroneously paid or shall hereafter be erroneously paid to the state 
on any permit, lease, certificate of purchase, patent or loan or in any other 
transaction, it shall be the duty of the state board of land commissioners to 
cause such money erroneously paid to the state to be refunded to the per- 
son entitled thereto from the proper fund. 

History: En. Sec. 116, Ch. 60, L. 1927. 


1805.117. Who may not buy or lease state lands. It shall be unlawful 
for any member of the state board of land commissioners, or any person 
or persons appraising lands, or in the employ of the state for the selection, 
classification, appraisal, sale, or leasing of any state lands or the timber 
thereon, or of any person connected with the state land office as an officer 
or employee, to purchase or lease, directly or indirectly, any of the land of 
the state or any timber thereon. 

History: En. Sec. 117, Ch. 60, L. 1927. 


1805.118. Violations of this act classified. Any officer, employee or 
representative of the state of Montana who directly or indirectly accepts 
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any money or any other valuable thing, except his regular and lawful com- 
pensation, for performing or not performing an official act under the pro- 
visions of this act, or for modifying the performance thereof shall be guilty 
of a felony; any officer, employee or representative of the state who know- 
ingly and wilfully makes any false classification or appraisal of any state 
land, or of any land offered the state for sale or offered as security for a 
loan from the state, or who falsely classifies or scales any timber on state 
lands or from state lands, or any timber in which the state is interested, 
or who knowingly and wilfully makes any false report of any such classi- 
fication or appraisal or scaling shall be guilty of a felony; any officer, em- 
ployee or representative of the state who otherwise violates any of the pro- 
visions of this act and such violation results in a loss to the state of one 
thousand dollars ($1000.00), or more, shall be guilty of a felony; but if 
such violation results in a loss to the state of less than one thousand dollars 
($1000.00) or in no pecuniary loss, then he shall be guilty of a misdemeanor. 
History: En. Sec. 118, Ch. 60, L. 1927. 


1805.119. Punishments. <Any officer, employee or representative of the 
state who is found guilty of a felony as defined in the preceding section 
shall be punishable by imprisonment in the state penitentiary for not less 
than one (1), nor more than ten (10) years or with a fine which shall 
neither be less than five hundred dollars ($500.00) nor less than twice the 
amount of the loss that resulted to the state through the crime of which he 
has been convicted, or by both such imprisonment and fine. Any officer, 
employee or representative of the state who is found guilty of a misde- 
meanor as defined in the preceding section shall be punishable by impris- 
onment in a county jail for not to exceed one (1) year or by a fine which 
shall neither be less than one hundred dollars ($100.00) nor less than twice 
the amount of the loss that resulted to the state through the crime of which 
he has been convicted, or by both such imprisonment and fine. 

History: En. Sec. 119, Ch. 60, L. 1927. 


1805.120. Fees. The commissioner of state lands and investments is 
hereby authorized and empowered and it is hereby made his duty to charge 
and collect the following fees: 


Issuing miner’s prospecting permit—ten dollars ($10.00) for each per- 
mit, or such greater fee as the board may fix in each ease. 


Issuing any other permit—one dollar ($1.00). 


Issuing any lease with or without bond—two dollars and fifty cents 
($2.50). 


Issuing any certificate of purchase or lieu certificate or converted cer- 
tificate or purchase contract—five dollars ($5.00). 


Approving and entering assignment of lease or certificate of purchase 
—one dollar ($1.00). 7 


Deed for right of way easement or other easement—five dollars ($5.00). 

Patent to any land sold—tfive dollars ($5.00). 

Certified copy of any of the instruments above enumerated, one-half the 
fee required for issuing the original instrument. 
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Making township plats showing the state lands therein and giving other 
information, such fee as the board may fix to be graduated according to 
the amount of work required. 

Certified copy of any other instrument than those above enumerated or 
of the records of his office shall be furnished at the rate of twenty cents 
(.20) per folio of one hundred (100) words and one dollar ($1.00) for the 
certificate. 


The board shall fix the fees to be charged and collected for specific 
services by the commissioner not enumerated in this section. 
History: En. Sec. 120, Ch. 60, L. 1927. 


1805.121. Findings of unconstitutionality—effect of. If any subdi- 
vision, section or part of section of this act should be found to be uncon- 
stitutional by the supreme court of this state, such finding of unconstitu- 
tionality shall not affect the remainder of the act but such remainder shall 
remain in full force and effect and shall be carried out, and the state board 
of land commissioners is hereby specifically charged with the duty of 
bridging over as far as possible any gap which might result in case any 
portion or portions of this act should be found unconstitutional by exercis- 
ing the general grant of powers given to it by the constitution of the state. 

History: En. Sec. 122, Ch. 60, L. 1927. 


CHAPTER 168 
CROW INDIAN LANDS 


Section 1806. Preamble. 
1807. Acceptance of acts of congress relative to Crow Indian reservation. 
1808. Same—children permitted to attend public schools. 


1806. Preamble. Whereas, the act of the 66th Congress, No. 239, en- 
titled: “‘An act to provide for the allotment of lands of the Crow tribe, for 
the distribution of tribal funds, and for other purposes,’’ provides in sec- 
tion sixteen thereof, among other things, as follows: 

‘“‘Mhat there is hereby granted to the state of Montana for common- 
school purposes sections sixteen and thirty-six, within the territory de- 
seribed herein, or such parts of said sections as may be non-mineral or 
non-timbered, and for which the said state has not heretofore received 
indemnity lands under existing laws; and in ease either of said sections or 
parts thereof is lost to the state by reason of allotment or otherwise, the 
governor of said state, with the approval of the secretary of the interior, 
is hereby authorized to select other unoccupied, unreserved, non-mineral, 
non-timbered lands within said reservation, not exceeding two sections in 
any one township. The United States shall pay the Indians for the lands 
so granted five dollars per acre, and sufficient money is hereby appropri- 
ated out of the treasury of the United States not otherwise appropriated to 
pay for said school lands granted to the said state; provided, that the min- 
eral rights in said school lands are hereby reserved for the benefit of the 
Crow tribe of Indians as herein authorized ; provided, further, that the Crow 
Indian children shall be permitted to attend the public schools of said state 
on the same condition as the children of white citizens of said state.’’ 

History: En. preamble to Sec. 1, Ch. 119, L. 1921; re-en. Sec. 1806, R. C. M. 1921. 
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1807. Acceptance of act of congress relative to Crow Indian reserva- 
tion. For the purpose of enabling the state of Montana to take advan- 
tage of the grant made by the aforesaid public act No. 239 of the 66th 
Congress, the state of Montana hereby accepts said grant for common- 
school purposes of sections sixteen and thirty-six, within the Crow Indian 
reservation, or such parts of said sections as may be non-mineral or non- 
timbered, and for which the said state has not heretofore received indem- 
nity lands under existing laws; and in ease either of said sections or parts 
thereof is lost to the state by reason of allotment or otherwise, the gov- 
ernor of Montana, with the approval of the secretary of the interior, is 
hereby authorized to select other unoccupied, unreserved, non-mineral, non- 
timbered lands within said reservation, not exceeding two sections in any 
one township. 

History: En. Sec. 1, Ch. 119, L. 1921; re-en. Sec. 1807, R. C. M. 1921. 


1808. Same—children permitted to attend public schools. The Crow 
Indian children residing in the state of Montana shall be hereafter permit- 
ted to attend the public schools of the state of Montana on the same con- 
ditions as the children of white citizens of the said state. 

History: Ein. Sec. 2, Ch. 119, L. 1921; re-en. Sec. 1808, R. C. M. 1921. 


CHAPTER 169 


REIMBURSEMENT OF FEDERAL GOVERNMENT FOR EMERGENCY 
CONSERVATION WORK RESULTING IN PROFIT TO THE STATE 


Section 1808.1. Reimbursement of federal government for emergency conservation 
work resulting in profit to the state. 


1808.1. Reimbursement of federal government for emergency conserva- 
tion work resulting in profit to the state. If, upon a sale of state land 
or its products the state board of land commissioners determines that the 
state has derived a direct profit as the result of work on the land sold, or on 
land the products of which are sold, done or to be done under a project 
carried on pursuant to an act of congress entitled *‘An act for the relief 
of unemployment through the performance of useful public work, and for 
other purposes,’’ approved March thirty-first, nineteen hundred and thirty- 
three, one-half of such direct profit as the result of work on the land sold, 
or on land the products of which are sold, shall be applied to or toward 
reimbursing the United States government for moneys expended by it under 
such act for work so done, to the extent and at the rate of one dollar per 
man per day for the time spent at such work but not exceeding in the 
aggregate three dollars per acre. The said board shall fix and determine 
the amount of such direct profit. Such one-half part of such direct profit 
shall be paid to the state treasurer to be held as a separate fund until the 
account of the United States government with respect to such sale, becomes 
liquidated. Upon the completion of the sale, the said board is hereby 
authorized to settle with the proper federal authority an account fixing the 
amount due the United States government and to pay over to it the amount 
so fixed. This section shall not be construed to authorize the sale of state 
lands or products but applies only to a sale now or hereafter authorized 
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by other provisions of law. This section is enacted to procure a continu- 
ance of emergency conservation work within the state, under such act of 


Congress. 
History: En. Sec. 1, Ch. 158, L. 1935. 


1809-1830. Repealed—Chapter 60, laws of 1927. 


CHAPTER 170 


STATE FORESTS—FORESTER—TIMBER SALES AND DISPOSAL— 
FIRE WARDENS 


‘Section 1830.1. Classification of lands as state forests. 
1830.2. Designation of state forests. 
1830.3. State forester—appointment—compensation—term—assistants—bond. 
1830.4. Sale of timber—advertising for bids—purchaser’s agreement. 
1830.5. Bond of purchaser of timber. 
1830.6. Breach of timber sale agreement. 
1830.7. Permits to remove timber for fuel. 
1830.8. . Duties of state forester concerning timber sales—scaling when title 
passes. 
1830.9. Cooperation with owners and farmers. 
1830.10. Forester’s cooperative work fund. 


1831. Duties of state forester. 

1833. Fire wardens. 

1834. Powers of fire wardens. _ 
1835. Additional powers of fire wardens. 
1836. Duties of fire wardens and forester. 
1838. Penalty for destroying notices. 
1839. Prosecutions. 


1830.1. Classification of lands as state forests. That all lands at pres- 
ent owned by the state of Montana, and all that may hereafter be acquired 
by the state through escheat, exchange, purchase, grant or devise, which 
are principally valuable for the timber that is on them, or for the growing 
of timber or for watershed protection, are hereby classified and designated 
“State Forests,’’ and reserved for forest production and watershed pro- 
tection. 

History: En. Sec. 1, Ch. 179, L. 1925. 

1830.2. Designation of state forests. That the following state forest 
units are hereby established, primarily to secure through forestry manage- 
ment a continuous supply of timber and the permanence of watershed 
covers: , 

(a) <A state forest containing lands owned or hereafter acquired by 
the state, now comprising about 90,000 acres, situated in the watersheds of 
the Stillwater and Whitefish rivers of Flathead and Lincoln counties, shall 
hereafter be known and designated as the ‘‘Stillwater State Forest.’’ 

(b) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 42,000 acres, situated in the Swan river 
watershed of Lake county, shall hereafter be known and designated as the 
“‘Swan River State Forest.’’ 

(c) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 20,000 acres, situated in the Coal Creek 
watershed of the North Fork of the Flathead river, shall hereafter be 
known and designated as the ‘‘Coal Creek State Forest.’’ 

(d) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 10,000 acres situated in the watersheds of 
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Camp and Cameron creeks of Ross Hole of Ravalli county, shall hereafter 
be known and designated as the ‘‘Sula State Forest.’’ 

(e) <A state forest containing all lands owned-or hereafter acquired by 
the state, now comprising about 14,628 acres, situated in the west half of 
township 25 north, range 26 west; and township 23 north, range 27 west; 
and west half of township 22 north, range 26 west; and township 21 north, 
range 26 west, except sections 4, 5, 6, 7, 8 and 18, in the Thompson river 
watershed of Sanders county, shall hereafter be known and designated as 
the ‘‘Thompson River State Forest.’’ 

({) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 18,076 acres situated in townships 18, 14 
and 15 north, range 14 west; and townships 18 and 16 north, range 15 west, 
Montana meridian, in the Clearwater river watershed of Missoula county, 
shall hereafter be known and designated as the ‘‘Clearwater State Forest.’’ 

(2) <A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 8,245 acres, situated in township 14 
north, ranges 7, 8 and 9 west; and township 18 north, ranges 8 and 9 west, 
Montana meridian, of the Blackfoot river watershed in Lewis and Clark 
county, shall hereafter be known and designated as the ‘‘Lincoln State 
Forest.’’ 

History: En. Sec. 2, Ch. 179, L. 1925. 


1830.3. State forester—appointment—compensation—term — assistants 
—bond. That the governor by and with the advice and consent of the 
senate shall appoint a state forester to have general charge of all the state 
forests, who shall be an elector of the state of Montana, trained and expe- 
rienced in forestry, whose salary shall be $3,000.00 per annum, and actual, 
necessary expenses while engaged in outside work in connection with his 
office, payable monthly from the state’s general fund, and whose term of 
office shall be for four years; with the consent and approval of the state 
board of land commissioners, the state forester shall appoint such office 
help, forest wardens, sealers, cruisers, estimators and forest assistants as 
may be necessary for the administration of the forests, and fix their salaries 
and expenses. He shall give a satisfactory bond to the state of Montana 
in the sum of ten thousand dollars, ($10,000.00), as guarantee for the faith- 
ful performance of his duties. 

History: En. Sec. 3, Ch. 179, L. 1925. 


1830.4. Sale of timber—advertising for bids—purchaser’s agreement. 
Under the direction of the state board of land commissioners, the state for- 
ester may sell the timber crop and other crops of the forests, after exam- 
ination, estimate, appraisal and report, and under such rules and regula- 
tions as may be established by the state board of land commissioners; pro- 
vided, that any timber proposed for sale. in excess of 100,000 feet board 
measure shall be advertised in a paper of the county in which the timber 
is situated for a period of at least thirty days, during which time the state 
forester shall receive sealed bids up to the hour of the closing of the bids, 
as specified in the notice of sale. Right is reserved to the state forester 
to reject any or all bids, upon approval of the board; or he shall award 
the sale to the highest responsible bidder. Upon award of sale the purchaser 
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shall execute a formal agreement, approved by the state land board, which 
shall describe the area on which the timber is to be cut, the approximate 
quantity to be cut by species, the rate for each product of each species, 
and shall stipulate that all timber shall be paid for in advance of cutting, 
fix a date for termination of the agreement, and define rules of silviculture, 
cutting, utilization, sealing and slash disposal, and such other rules as in 
the discretion of the state board of land commissioners, are essential to the 
perpetuation of the state forests. 
History: En. Sec. 4, Ch. 179, L. 1925. 


1830.5. Bond of purchaser of timber. As a guarantee for the faithful 
performance of the agreement, the purchaser shall be required to furnish 
a bond, with sufficient sureties, to the state of Montana, in an amount equal 
to at least 20% of the estimated value of timber sold. 

History: En. Sec. 5, Ch. 179, L. 1925. 


1830.6. Breach of timber sale agreement. For breach of timber 
sale agreement, the state forester is authorized to suspend cutting or 
removal of the timber, if by him deemed necessary, and to take such steps 
as are advisable upon advice and counsel of the attorney general to adjust 
the breach or to liquidate the state’s claim for damages or he may submit 
the case with full report as to damages sustained by the state to the at- 
torney general for collection on the bond. 

History: En. Sec. 6, Ch. 179, L. 1925. 


1830.7. Permits to remove timber for fuel. Permits may be issued free 
of charge for dead, down or inferior timber in such quantities and under 
such restrictions and regulations as the state land board may approve for 
fuel and domestic purposes to residents and settlers of the state. 

Permits may be issued to citizens of the state for commercial purposes 
at commercial rates without advertising under such restrictions and rules 
as the state land board may approve for timber in quantities of less than 
100,000 feet board measure; provided, repeated permits of this kind shall 
not be issued to avoid advertising and the consequent competition secured 
thereby. 

Permits for cutting and removal of timber may be issued to farmers, 
ranchers and prospectors with such restrictions and regulations as the 
board may approve for timber in quantities of twenty-five thousand feet 
board measure, or less, when it is to be used for domestic purposes in the 
repair and development of the ranch or farm; provided, that not to exceed 
twenty-five thousand feet board measure shall be granted in any one year 
to any one person; and provided, that the rates of charge for such permits 
shall be fixed by the state Iand board. 

History: En. Sec. 7, Ch. 179, L. 1925. 


1830.8. Duties of state forester concerning timber sales—scaling when 
title passes. It shall be the duty of the state forester to supervise all the 
state timber sales, to secure payment to the state treasurer for all the timber 
before it is cut, to secure the most complete utilization of all forest products 
consistent with the current lumbering practice. It shall be his duty to 
instruct and supervise the eruisers, forest wardens and sealers in the con- 
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duct of their work; and to fix and establish the standard practice in tim- 
ber sales administration. He shall require that each merchantable log be 
scaled by the Scribner Decimal C log rule inside the bark at the small end, 
and that the deduction be made for all visible cull. He shall fix and de- 
termine converting factors and units of measure for all forest products 
other than saw logs, which shall be as nearly as practical equivalent to the 
Decimal C. log seale. He shall require that all merchantable logs sold be 
numbered consecutively on at least one end, and that the corresponding 
numbers and the scale therefor be entered in a seale book, which shall be 
retained as a permanent public record showing date of scale, the designa- 
tion of the sale, and the name of the scaler or scalers who did the work. He 
shall also require that each merchantable saw log, stull, tie, post, pole or 
other piece of timber be stamped on one or both ends with the official state 
timber mark, which is hereby authorized and designated thus, ‘‘S-T,’’ sig- 
nifying ‘‘State Timber.’’ 


He shall require a permanent public record of scale or measurement of 
every log, piece or other unit of measurement of state timber products, 
except timber granted free to settlers for fuel and domestic purposes; and 
no state timber products shall pass from the title of the state until such scale 
or measurement has been made and recorded, and payment therefor se- 
cured to the state. He shall be responsible to the board for the administra- 
tion of the forests, and for the examination, classification, selection, appraise- 
ment and reappraisement of the state forest lands, and shall establish his 
office upon the state forests, or at some place of business accessible to them. 
He shall administer the grazing and all other secondary uses of the state 
forests. 

He shall publish biennially a report of the condition and activities of the 
state forests. 

History: En. Sec. 8, Ch. 179, L. 1925. 


1830.9. Cooperation with owners and farmers. The state forester is 
hereby authorized to cooperate with forest owners and farmers in the de- 
velopment and protection of state and privately owned forest lands, plan- 
tations and shelter belts and brush disposal areas within the state. 

History: En. Sec. 9, Ch. 179, L. 1925. 


1830.10.» Foresters cooperative work fund. The state treasurer is here- 
by authorized to receive moneys that may be appropriated or allotted for 
the purposes named in section 1830.9, by the state, counties, municipalities, 
the United States government or any department thereof, or other organ- 
ization or individual. The state treasurer shall deposit such moneys in a 
special fund to be known as the forester’s cooperative work fund, and the 
state auditor is hereby directed to draw his warrant or warrants for pay- 
ments from said fund for the purposes aforesaid upon receipt of vouchers 
approved by the state forester. 

History: En. Sec. 10, Ch. 179, L. 1925. 


1831. Duties of state forester. The state forester shall, under the di- 
rection and control of the state board of land commissioners, do all the 
field work in the selection, location, examination, appraisement, and re- 


1086 


Ch. 170 STATE FORESTS—FIRE WARDENS 1833, 1834 


appraisement of state timber lands, whether now belonging to the state 
or hereafter granted to the state; he shall do all acts required of him to be 
performed by the said board, and under the direction of said board shall 
have general charge of the timber lands of the state. He shall act as secre- 
tary of the forestry board. He shall, under the supervision of the state 
board of land commissioners, execute all matters pertaining to forestry 
within the jurisdiction of the state; have charge of all fire wardens of the 
state, and direct and aid them in their duties; direct the protection and im- 
provement of state parks and forests; take such action as is authorized by 
_ law to prevent and extinguish forest, brush, and grass fires; enforce the 
laws pertaining to forest and brush-covered lands, and prosecute for any 
violation of such laws. He shall deliver a course of at least six lectures 
on practical forestry to the students attending the state university, the 
state agricultural college, and the state normal school, during each school 
year. He shall prepare annually a report to the governor on the progress 
and condition of the state forest park, and recommend therein plans for 
improving the state system of forest protection, management, and replace- 
ment. He shall furnish notices, printed in large letters, on cloth, calling 
attention to the danger from forest fires, and to the forest fire and trespass 
laws and their penalties. Such notices shall be posted by the fire warden 
in conspicuous places in the several counties of the state, and particularly 
in brush and forest-covered country, at frequent intervals along streams 
and lakes frequented by tourists, hunters, and fishermen, at established 
camping sites, and in every post office in the forested region. 

History: En. Sec. 10, Ch. 147, L. 1909; amd. Sec. 2, Ch. 118, L. 1911; re-en. Sec. 
1831, R. C. M. 1921. 

1832. Repealed—Chapter 179, laws of 1925. 


1833. Fire wardens. The state forester shall appoint in such number 
and localities as he deems wise, public-spirited citizens to act as volunteer 
fire wardens. Every sheriff, under-sheriff, deputy sheriff, game warden, 
and deputy game warden shall be ex-officio a fire warden, but shall not 
receive any additional compensation by reason of the duties hereby im- 
posed, and they shall be deemed paid fire wardens under the terms of this 
act. The supervisors and rangers of the federal forest reserves within 
this state, whenever they formally accept the duties and responsibilities of 
fire wardens, may be appointed volunteer fire wardens, and shall have all 
the powers given to fire wardens by this act. The fire wardens shall 
promptly report all fires to the state board of forestry, take immediate 
and active steps toward their extinguishment, report any violation of for- 
est laws, and assist In apprehending and convicting offenders. 

History: En. Sec. 11, Ch. 147, L. 1909; re-en. Sec. 1833, R. C. M. 1921. 


1834. Powers of fire wardens. The state forester and all fire wardens 
shall have the power of peace officers to make arrests without warrants 
for violations, in their presence, of any state or federal forest laws, and 
no fire warden shall be liable for civil action for trespass committed in the 
discharge of his duties. Any fire warden who has information which shows, 
with reasonable certainty, that any person has violated any provision of 
such forest laws, shall immediately take action against the offender, by 
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making complaint before the proper magistrate, or by information to the 
proper county attorney, and shall obtain all possible evidence pertaining 
thereto. Failure on the part of any paid fire warden to comply with the 
duties prescribed in this act shall be a misdemeanor, and punishable by a 
fine of not less than twenty dollars nor more than one thousand dollars, 
or imprisonment in the county jail for not less than ten days nor more than 
twelve months, or by both such fine and imprisonment; and upon his con- 
viction, the district court wherein he is convicted shall forthwith declare 
his office vacant, and notify the proper appointing power thereof. 
History: En. Sec. 12, Ch. 147, L. 1909; re-en. Sec.. 1834, R. C. M. 1921. 


1835. Additional powers of fire wardens. All fire wardens shall have 
authority to call upon any able-bodied citizen between the ages of eighteen 
and fifty years, resident in the vicinity, for assistance in putting out fires; 
and any such person who refuses to obey such summons, except for good 
and sufficient reason, is guilty of a misdemeanor, and upon conviction shall 
be fined in a sum not less than fifteen nor more than fifty dollars, or im- 
prisonment in the county jail not less than one nor more than thirty days, 
or both such fine and imprisonment; provided, that no citizen shall be called 
upon to fight fire a total of more than five days in one year. 

History: En. Sec. 13, Ch. 147, L. 1909; re-en. Sec. 1835, R. C. M. 1921. 


1836. Duties of fire wardens and forester. The state forester, assistant 
forester, and all fire wardens (except volunteer wardens), under such rules 
and regulations as the state board of land commissioners may provide, shall 
protect the timber of the state, and especially the timber owned by the 
state, from destruction by fire, and for such purpose, In emergencies, may 
employ men and incur other expenses, when necessary; provided, that no 
fire warden shall incur any expense in excess of fifty dollars, without ex- 
press authority of the state board of land commissioners. 

History: En. Sec. 14, Ch. 147, L. 1909; re-en. Sec. 1836, R. C. M. 1921. 


1837. Repealed—Chapter 179, laws of 1925. 


1838. Penalty for destroying notices. Any person who shall destroy, 
deface, remove, or disfigure any sign, post, or warning notice posted under 
the provisions of this act, shall be guilty of a misdemeanor, and punish- 
able upon conviction, by a fine of not less than fifteen dollars and not 
more than two hundred and fifty dollars, or imprisonment in the county 
jail for a period of not less than ten days nor more than three months, or 
by both such fine and imprisonment. 

History: En. Sec. 16, Ch. 147, L. 1909; re-en. Sec. 1838, R. C. M. 1921. 


1839. Prosecutions. Whenever an arrest shall be made for any viola- 
tion of the provisions of this act, or whenever any information of such 
violations shall be lodged with him, the county attorney of the county in 
which this act was committed must prosecute the offender or offenders, if 
in his judgment the facts warrant the same. If any county attorney shall 
fail to comply with the provisions of this section, he shall be guilty of a 
misdemeanor, and, upon conviction, shall be fined not less than one hun- 
dred dollars nor more than one thousand dollars; and upon his conviction, 
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the district court wherein he is convicted shall forthwith declare his office 
vacant, and notify the proper appointing power thereof. Actions against 
the county attorney shall be brought by the attorney general in the name 
of the state. The penalties of this section shall also apply to any magistrate, 
with proper authority, who refuses or neglects to cause the arrest and 
prosecution of any person or persons, when a complaint under oath of a 
violation of any of the provisions of this act has been lodged with him. 


History: En. Sec. 17, Ch. 147, L. 1909; re-en. Sec. 1839, R. C. M. 1921. 


CHAPTER 171 
PORTABLE SAWMILLS ON FOREST LANDS—LICENSE AND REGULATION 


Section 1839.1. Portable sawmill license required. 
1839.2. Application for license—fee. 
1839.3. Issuance of license—term. 
1839.4. Revocation of license for violation of law. 
1839.5. Portable sawmill defined. 
1839.6. Penalty for violations. 


1839.1. Portable sawmill license required. That it shall be unlawful to 
operate a portable sawmill located upon forest lands within the state of 
Montana without first obtaining a license therefor from the state forester 
of the state of Montana. 


History: En. Sec. 1, Ch. 124, L. 1931. 


1839.2. Application for license—fee. Whenever any person, firm or 
corporation desires to commence the operation of a portable sawmill located 
or to be located upon forest lands within the state of Montana, such person, 
- firm or corporation shall make application to the state forester of the state 
of Montana in writing for a license to operate said portable sawmill. Said 
application shall disclose to the state forester the name of the person, firm 
or corporation contemplating the operation of said sawmill, the location 
thereof by section, township and range numbers, the rated capacity of said 
sawmill and the approximate amount of stumpage to be cut at the pro- 
posed setting and the approximate date desired for the commencement of 
said operation. Said application shall be accompanied by the payment of 
a fee of two dollars ($2.00), which is fixed as the license fee for the opera- 
tion of any portable sawmill, to be credited to the foresters’ co-operative 
fund. 

History: En. Sec. 2, Ch. 124, L. 1931. 


1839.3. Issuance of license—term. Upon the receipt of such application 
and the payment of the fee herewith provided, the state forester shall issue 
a license to the person, firm or corporation applying therefor, which said 
license shall be upon a form provided by the state forester and shall cover 
such period as said sawmill shall remain in continuous operation on a single 
setting or location, or until revocation by the state forester. 


History: En. Sec. 3, Ch. 124, L. 1931. 


1839.4. Revocation of license for violation of law. Whenever it shall 
appear that there is a violation of any law of the state of Montana enacted 
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for the protection of the forest and forest lands of said state in connection 
with the operation of said portable sawmill or in the protection of the lands 
from which the timber sawed or to be sawed at said mill is cut, the state 
forester may in the exercise of his discretion revoke said license and thereby 
suspend the operation of such sawmill until the conditions constituting a 
violation of law shall have been remedied and removed. 

History: Hn. Sec. 4, Ch. 124, L. 1931. 


1839.5. Portable sawmill defined. For the purpose of this act a porta- 
ble sawmill is defined to be any sawmill located upon forest lands within 
the state of Montana and having a rated capacity of less than five thousand 
feet per hour of operation. 

History: En. Sec. 5, Ch. 124, L. 1931. 


1839.6. Penalty for violations. Any person, firm or corporation violat- 
ing the provisions of this act shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not less than twenty-five dollars ($25.00) 
nor more than five hundred dollars ($500.00), which fines are to be credited 
to the general school funds of the state, and this act shall not be construed 
to in any manner affect the civil liability of any person in connection with 
the origin or spread of fire in the forest lands of the state of Montana. 

History: Em. Sec. 6, Ch. 124, L. 1931. 


1840. Repealed—Chapter 60, laws of 1927. 


CHAPTER 172 


FORESTRY BOARD 


Section 1841. Forestry board. 
1842, Duties of forestry board. 

1841. Forestry board. The register of state lands, together with the 
state land agent and the state forester, shall constitute a forestry board, 
of which the register of state lands shall be chairman. A majority of said 
board shall constitute a quorum for the transaction of business. 

History: En. Sec. 20, Ch. 147, L. 1909; re-en. Sec. 1841, R: C. M. 1921. 


1842. Duties of forestry board. It shall be the duty of the forestry 
board to ascertain the methods of reforesting the denuded forest lands of 
the state, to prevent forestry waste and the destruction of forests by fire, 
to manage the forests of the state on forestry principles, to encourage 
private owners in preserving and growing timber, and to conserve forest 
tracts around the head waters and on the watersheds of the watercourses 
of the state; it shall make reports of its doings and recommendations to 
each session of the legislature, and, from time to time, with approval of the 
state board of land commissioners, published, for popular distribution, such 
of its conclusions and recommendations as may be of public interest and 
concern. ah 

The state board of forestry may reforest the watersheds of the state, and 
expend such sums of money therefor as may be appropriated for that pur- 
pose by the legislative assembly. | 

History: En. Sec. 21, Ch. 147, L. 1909; re-en. Sec. 1842, R. C. M. 1921. 
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CHAPTER 178 
STATE PARKS 


Section 1842.1. State parks and recreational and camping grounds. 
1842.2. State park director. 
1842.3. Penalty for violation of state park regulations. 

1842.1. State parks and recreational and camping grounds. The state 
board of land commissioners may acquire and accept title in the name of 
the state of Montana by grant, dedication, gift, devise, donation or demise, 
‘to land suitable for public camping and public recreational use. The state 
board of land commissioners is hereby authorized to set aside any suitable 
tract or tracts of state lands for such purpose. Lach of the aforesaid 
tracts of land shall be set aside and used exclusively for public camping 
and other recreational purposes, and each park created under the pro- 
visions of this act shall be given an appropriate name by the state board of 
land commissioners. 

History: En. Sec. 1, Ch. 111, L. 1929. 


1842.2. State park director—duties. There is hereby created a state 
park director who shall supervise all state parks created and established 
under the provisions of this act and he shall make such regulations as are 
necessary for public convenience and the protection, use and preservation 
of such state parks and public and private property thereon and therein. 
The state forester is hereby designated the state park director created by 
this act and he shall have all of the power granted by this act to the state 
park director and shall perform all of the duties appertaining to the state 
parks defined by this act. 

History: En. Sec. 2, Ch. 111,.L. 1929. 


1842.3. Penalties for violation of state park regulations. Any person 
who shall injure or damage in any unusual way any state or private prop- 
erty thereon or therein, or shall violate any of the regulations made by the 
state park director relating to the state parks, shall be guilty of a misde- 
meanor and shall be fined not more than five hundred dollars ($500.00), or 
be imprisoned in the county jail for not more than six months. 

History: En. Sec. 3, Ch. 111, L. 1929. 


1843-1871. Repealed—Chapter 60, laws of 1927. 


CHAPTER 174 
TIMBER—SALES—GENERAL PROVISIONS 


Section 1872. Sale of timber. 
1879. Additional penalty. 
1880. Loard to defend suits. 
1881. State brand-——penalty for violation. 


1872. Sale of timber. The state board of land commissioners shall have 
the power to sell timber on state lands, at such price per thousand feet as 
in its judgment shall be for the best interest of the state, but not otherwise; 
but no such sale of live timber shall be made at a less price than three dol- 
lars ($3.00) per thousand feet for white pine, yellow pine and spruce and 
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at a less price than one dollar and a half ($1.50) per thousand feet for 
all other timber species. All timber sold or cut from state lands shall be 
cut and removed under such rules and regulations for the preservation of 
standing timber and the prevention of fires as the state board of land com- 
missioners shall prescribe; in all cases the board must require the person 
cutting the timber to pile and burn or otherwise dispose of the brush and 
slashings in such manner as may be required. Before any sale shall be 
granted, the timber shall be estimated and appraised under the direction 
of the state forester, upon the request and subject to the approval of the 
state board of land commissioners, which estimates and appraisals shall 
show as nearly as may be the amount and values per thousand feet of all 
merchantable timber, together with a statement of the situation of the 
timber relative to risk from fires or damage of any kind, its distance from 
the nearest lake, stream or railroad, and its value and position as a pro- 
tection to a watershed. . 

History: Ap. p. Sec. 3560, p. 193, L. NOTE.—See also sections 1830.4-1830.8. 


1897; re-en. Sec. 2213, Rev. C. 1907; amd. 
Sec. 53, Ch. 147,-L. 1909; amd. Sec. 4, Ch. References 
118, L. 1911; amd. Sec. 1, Ch. 26, L. 1919; State v. American Surety Co. of New 


re-en. Sec. 1872, R. C. M. 1921; amd. Sec. York, 78 M 504, 515, 255 P 1063. 
1, Ch. 132, L. 1933. 


1873-1878. Repealed—Chapter 179, laws of 1925. 


1879. Additional penalty. In addition to the penalties provided for 
in this code against those committing trespass upon any of. the lands owned 
or held in trust, or otherwise, by the state, the state board of land com- 
missioners is hereby authorized and empowered, without legal process, to 
seize and take, or cause to be seized and taken, any and all lumber, wood, 
grass, or other property unlawfully severed from the said lands, whether 
the same has been removed from said lands or not, and may dispose of the 
same at either public or private sale, in such manner as will be most con- 
ducive to the interests of the state, and all moneys arising therefrom, after 
deducting the reasonable and necessary expenses of such seizure and sale, 
shall be a part of the permanent fund to which such lands may belong. 


History: En. Sec. 7, p. 49, L. 1893; re- References 
en. Sec. 3566, Pol. C. 1895; re-en. Sec. 2219, : 
Rev. C. 1907; amd, Sec. 59, Ch. 147, L. (1h, State y. mericam poe a oda aea 
1909; re-en. Sec. 1879, R. C. M. 1921. ae See Mor ah: 


1880. Board to defend suits. For the purpose of determining the title 
to any property seized and taken under the provisions of this act, the 
state board of land commissioners is hereby authorized and empowered to 
defend, in the name of the state, any and all actions that may be brought 
for that purpose, and to do and perform all things necessary to protect 
the interests of the state. 

History: En. Sec. 8, p. 49, L. 1893; References 
Soe irri hh op ere atial lay a. on 
L. 1909; re-en. Sec. 1880, R. C. M. 1921, ) York, 78 M 504, 515, 255 P 1063. 

1881. State brand—penalty for violation. The state forester, under 
the direction of the state board of land commissioners, shall select and 
designate a brand, which he shall place, or cause to be placed, upon all 
timber, logs, boards, or planks that may be seized, as provided for in this 
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act. Any person or persons, or any officer or employee of any company, 
association, or corporation, who shall remove, sell, or dispose of any 
property mentioned in this act, after the same has been seized or marked 
with the state brand, or who shall erase, deface, cut, or destroy any mark 
upon any such property, shall, upon conviction, be imprisoned in the 
state prison for a term of not less than one year nor more than three 
years, and be subject to a fine of not less than five hundred dollars nor 
more than five thousand dollars. 


History: En. Sec. 9, p. 49, L. 1893; re-en. Sec. 1881, R. C. M. 1921. 
re-en. Sec. 3568, Pol. C. 1895; re-en. Sec. References 
2221, Rev. C. 1907; amd. Sec. 61, Ch. 147, ~- State v. American Surety Co. of New 
L. 1909; amd. Sec. 9, Ch. 118, L. 1911; York, 78 M 504, 515, 255 P 1068. 


1882. Repealed—Chapter 123, laws of 1927. 


CHAPTER 175 


OIL AND GAS ON STATE LANDS—DISPOSITION OF DEPOSITS— 
LEASES—REGULATIONS 


Section 1882.1. State oil and gas leases—reservations—royalty—waste. 

1882.2. Area to be leased—limitations—term of leases—operating agreements. 

1882.3. Rentals—filing fee—contiguity of land leased—caneellation and re- 
newal of leases. 

1882.4. Royalty—time for payment—computation. 

1882.5. Report of lessees. 

1882.6. Work required to hold lease—extension of time—modification of 
existing leases. 

1882.7. Rules and regulations may be made by board. 

1882.8. Amendment of present leases—ratification. 

1882.9. Bond of lessees. 

1882.10. Conditions of lease—hearings concerning default. 

1882.11. Proceeding with diligence required upon completing productive well. 

1882.12. Disposition of royalties and other moneys. 

1882.18. Approval of federal act amending enabling act. 

1882.14. Correction of errors and refund of money erroneously paid. 

1882.15. Advertising for bids on re-lease of producing land. 

1882.16. Assignment of leases. 

1882.17. Removal of property of lessee at end of term—agreement with new 
lessee concerning property. 

1882.18. Surrender of lease. ; 

1882.19. Provision for offset wells to be included in lease—reports of opera- 
tion, production and sale. 

1882.20. State officers not to be interested in leases. 

1882.21. Misconduct of officers in relation to oil or gas leases deemed felony. 

1882.22. False statement relating to oil and gas leases deemed felony. 

1882.23. Effect of unconstitutionality of part of act. 

1882.24. Repealing clause. 


1882.1. State oil and gas leases—reservations—royalty—waste. The 
state board of land commissioners is hereby authorized and empowered to 
lease in such manner as it may determine, not inconsistent with the enabling 
act and the constitution, any state lands to which the title has vested in 
the state and in which the oil and gas rights are not reserved by the United 
States, for prospecting and exploring for oil and gas, mining, drilling, de- 
veloping, and removing the same upon the terms and conditions herein 
prescribed, to any person, association, corporation, domestic or foreign, or 
municipality qualified under the constitution and the laws of the state of 
Montana. This power and authority to lease state lands for such purposes 
shall extend to and include all lands owned by the state under navigable 
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lakes and streams, and shall also extend to and include all those state lands 
which have been sold but in which the oil and gas rights have been reserved 
by the state of Montana; but in such cases and in all cases where the lands 
are under lease for grazing, agriculture or similar purposes, care shall be 
taken in issuing the oil and gas leases to protect the rights of the purchaser 
or lessee. 

In every oil and gas lease granted pursuant to the terms hereof there 
shall be reserved unto the state of Montana the right to sell, lease, or other- 
wise dispose of the surface of the lands covered thereby, subject always 
to the rights and privileges granted unto the lessee under such oil and gas 
lease. | 

In the case of mortgage lands hereafter sold by the state in which the 
oil and gas rights belong to and are reserved by and for the state, when 
the state leases such lands for oil and gas purposes, the holder of such 
lands under certificate of purchase or other contract, or deed from the 
state, shall be allowed a royalty of one per centum (1%) of the oil and 
gas produced from such lands, to be calculated on the same basis as the 
royalty to be paid to the state as hereinafter provided and to be paid by 
the lessee directly to the person or persons entitled thereto, said one per 
eentum (1%) royalty to be deducted from the royalty reserved to the 
state. 


Oil and gas leases issued under the provisions of this act shall all be 
subject to the conditions that the lessee in conducting his explorations and 
mining or drilling operations shall use all reasonable precautions to prevent 
waste of oil or gas developed in the land or the entrance of water through 
wells drilled by him to the oil or gas sands or oil or gas bearing strata to 
the destruction or injury of the oil or gas deposits. Violations of any of 
these conditions shall constitute grounds for the forfeiture of the lease 
after hearing had thereon before the state board of land commissioners. 

History: En. Sec. 1, Ch. 108, L. 1927. 


1882.2. Area to be leased—limitations—term of leases—operating 
agreements. No oil or gas lease issued on state lands shall embrace more 
than six hundred forty (640) acres, except, however, that any section 
which as surveyed by the government of the United States contains more 
than six hundred forty (640) acres may be included under one lease. Any 
person, association, corporation, or municipality qualified to hold an oil 
or gas lease on state lands may receive from ‘the state board of land com- 
missioners or take through assignment, or succession, will, judgment, decree, 
or otherwise through the operation of law, more than one oil and gas lease 
to state lands, subject, however to such regulations and limitations as the 
state board of land commissioners may prescribe, both as to the number of 
such leases and otherwise. 

All leases issued hereunder shall be granted for a period not exceeding 
ten (10) years and as long thereafter during the term of fifteen (15) years 
commencing with the date of such lease or leases, as oil or gas of com- 
mercial quality and in commercial quantity shall be produced from the 
land covered thereby; provided however, that all drilling, rental and other 
obligations are fully kept and performed by the lessee. 
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All holders of state oil and gas leases may enter into agreements with 
other persons, associations, firms and corporations for drilling and other 
operations on the state lands under their leases; but no such operating 
agreements shall in any way be binding upon the state until filed with 
the secretary of the state board of land commissioners and approved by the 
board; and no such drilling or operating agreement shall in any way effect 
the obligations of each individual lease holder to the state. 

Nothing herein contained, or in chapter 108 of the session laws of the 
state of Montana of 1927, (sections 1882.1 to 1882.24) or elsewhere, shall 
prevent or be so construed as to prevent the state board of land commis- 
sioners from entering into agreements for the pooling of acreage with 
others for unit operations for the production of gas and the apportionment 
of gas royalties on an acreage or other equitable basis, and from modifying 
existing leases and leases hereafter entered into with respect to delay 
rentals, delay drilling penalties and royalties in accordance with such pool- 
ing agreements and such unit plans of operation; provided however, that 
such agreements shall not change the percentages of royalties to be paid 
to the state from the percentages as fixed in its leases. 

History: En. Sec. 2, Ch. 108, L. 1927; amd. Sec. 1, Ch. 193, L. 1931; amd. Sec. 1, 
Ch. 171, L. 1933. 

1882.3. Rentals—filing fee—contiguity of land leased—cancellation and 
renewal of leases. The minimum annual money rentals to be paid to the 
state for oil and gas leases under the provisions of this act shall be seventy- 
five cents (75c) for each acre of land leased; provided, however, that such 
rental shall in no ease be less than fifty dollars ($50.00) per annum. 

A filing fee of two dollars and fifty cents ($2.50) for each oil and gas 
lease issued and a fee in the same amount for each assignment shall be paid 
to the register of state lands. Such filing fee and the first year’s rental 
shall be paid before the issue of the lease. The rentals for each subsequent 
year of the lease shall be due and payable eee (30) days before the be- 
ginning of such subsequent year. 

The lands shall be leased in as compact bodies as the form and areas 
of the tracts held by the state and offered for lease will permit. No lease 
shall embrace non-contiguous sub-divisions of lands unless such sub- 
divisions shall be within an area comprising not more than one square mile. 

In all cases where an oil and gas lease hereafter issued shall be sur- 
rendered for cancellation before its expiration, relinquished to the state, 
or cancelled through proceedings on the part of the state, no new lease on 
the lands under such lease shall be issued within thirty (30) days from the 
date of cancellation or relinquishment. This restriction shall not apply 
however in case of bona fide assignment. 

History: En. Sec. 3, Ch. 108, L. 1927. 


1882.4. Royalty—time for payment—computation. In every oil and 
gas lease granted by the state there shall be reserved to the state as con- 
sideration therefor, in addition to the rentals as hereinbefore provided, a 
royalty in all oil and gas produced and saved from all lands covered 
thereby, and not used for light, fuel, and operation purposes on the leased 
premises, which shall be equivalent to the full market value, as ascertained 
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by the state board of land commissioners at the date of such lease, of the 
estate or interest of the state in the lands and oil and gas deposits disposed 
of under such lease; provided that such royalty reservation shall not be 
less than twelve and one-half per cent (1214%) of the whole thereof. Such 
lease shall provide for the rendering of payment of such royalty in the fol- 
lowing manner and upon the following terms: 

The lessee shall pay to the state, in cash, for all oil and gas royalty 
reserved, the posted field price existing on the day such oil or gas is run 
into any pipe line or storage tank to the credit of the lessee, plus any bonus 
actually paid, or agreed to be paid, to the lessee, for such oil or gas; or, 
at the option of the state, exercised in writing by the state board of land 
commissioners not oftener than every thirty (380) days, the lessee shall 
deliver the state’s royalty oil or gas free of cost or deductions, into the pipe 
line to which the wells of the lessee may be connected or into any storage 
designated by the state and connected with such wells. 

History: En. Sec. 4, Ch. 108, L. 1927. 


1882.5. Report of lessees. On or before the 15th day of each month 
every holder of an oil or gas lease shall make a report to the register of 
state lands for the preceding calendar month, which report shall be in 
such form as the state board of land commissioners may prescribe. Such 
report shall show the amount of oil or gas produced and saved during 
such preceding month, the price obtained, the total amount of all sales, 
and such additional information as may be required and shall be verified 
by the affidavit of the lessee or some responsible person having knowledge 
of the facts, and shall be accompanied by payment of the amount due the 
state as royalty for the month covered by the report. 

History: En. Sec. 5, Ch. 108, L. 1927. 


1882.6. Work required to hold lease—extension of time—modification of 
existing leases. In each and every oil and gas lease granted by the state 
there shall be reserved unto the state board of land commissioners full 
power and authority to declare termination of the same upon failure of 
the lessee to drill at least one well upon the leased premises not less than 
six (6) inches in diameter to the depth of at least one thousand (1,000) 
feet, unless oil or gas in commercial quantity and of commercial quality 
shall be encountered at a shallower depth within two years after the 
date of the lease; provided further, that if oil or gas in commercial quan- 
tities are not found at the depth of one thousand (1,000) feet or less, then 
in that event the lessee shall-continue drilling with diligence to such depth 
as may be necessary to make a reasonable test for oil or gas. The board 
may, in its discretion, upon satisfactory showing by the lessee, extend the 
time for the commencement or completion of such drilling obligation from 
year to year, not exceeding ten (10) years from and after the date of the 
lease, upon such terms and considerations as the board may determine, and 
upon the payment to the commissioner of state lands and investments of 
such penalty, if any, as the board in its discretion may determine, for 
each year beginning with the third year, payable each year in advance. 

Upon proper application and showing, the state board of land commis- 
sioners may in its discretion modify any existing oil and gas lease hereto- 
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fore issued under the provisions of chapter 108, laws of 1927 (sections 1882.1 
to 1882.24), so as to conform with the provisions of this act. Any such 
modification when granted by the board shall be made in writing. 

History: En. Sec. 6, Ch. 108, L. 1927; amd. Sec. 2, Ch. 171, L. 1933. 


1882.7. Rules and regulations may be made by board. The board shall 
have the power and authority to prescribe such rules and regulations and 
to do and perform all acts and things not inconsistent with the enabling 
act, the constitution, and the statutes of this state as it may deem necessary 
and proper relating to the leasing of state lands for oil and gas exploration 
and development. 

History: En. Sec. 7, Ch. 108, L. 1927. 


1882.8. Amendment of present leases—ratification. Any holder of an 
existing oil and gas lease heretofore issued shall have the right to exchange 
such lease for an amended lease issued under the provisions of this act 
and embracing the same land. When the holder of any such lease makes 
written application to the board in due form for such exchange, the 
board shall issue an amended lease, embracing the same land as the former 
lease, in the ordinary and regular form duly adopted by the board under 
the provisions of this act subject to the same royalty reservations unto the 
state; but there shall be deducted from the term for which such amended 
lease may be issued, the time that has passed from the date of the issue of 
the former lease to the date of the issue of the amended lease, and the 
lessee shall be credited on the amended lease with development work per- 
formed on the leased premises under the former lease. 

All existing oil and gas leases heretofore executed by the register of 
state lands on behalf of the state of Montana are hereby ratified, con- 
firmed, and approved, provided, that the holder of any such lease shall, 
within ninety (90) days from the date this act goes into effect, file in the 
office of the register of state lands consent in writing to the amendment 
of such lease to contain a reservation to the state of the right at all times 
to take and receive its royalties in money or kind in accordance with the 
provisions of section 1882.4, and failure or refusal of the holder of any 
such lease to file such consent within such time shall automatically deprive 
such lessee of all of the benefits conferred by this act. 

History: En. Sec. 8, Ch. 108, L. 1927. 


1882.9. Bond of lessees. The state board of land commisisoners shall 
require lessees of oil and gas leases and assigns thereof to furnish bonds 
to the state in form and substance prescribed by law or by regulations of 
the board and in amount, or amounts, adequate to indemnify the state 
against loss, damage or detriment by reason of failure of the lessee to fully 
discharge the obligations contained in any lease or assignment thereof, 
including the payment of any money penalties fixed by the board; provided, 
that no bond in excess of twenty thousand dollars ($20,000.00) shall be re- 
quired under any one lease for any one year. 

History: En. Sec. 9, Ch. 108, L. 1927. 


1882.10. Conditions of lease—hearings concerning default. All oil and 
‘gas leases granted by the state pursuant to the terms of this act shall 
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provide for forfeiture and cancellation thereof upon failure of the lessee 
to fully discharge the obligations provided therein, after written notice 
from the state and reasonable time allowed to the lessee for performance 
of any undertaking or obligation specified in such notice concerning which 
the lessee is in default. The state board of land commissioners is hereby 
oranted full power and authority to order and hold hearings on any matter 
or question involving oil and gas leases, under such rules and regulations 
as it may adopt; and any lessee, upon application therefor, shall be granted 
a hearing on any notice or demand of the said board before any lease is 
declared forfeited or cancelled by the board. 
History: En. Sec. 10, Ch. 108, L. 1927. 


1882.11. Proceeding with diligence required upon completing produc- 
tive well. The lessee shall be required, upon completing a commercially 
productive oil or gas well upon the leased premises, to proceed with reason- 
able diligence to drill such additional wells to the depth of the formation 
found commercially productive or to such depth as may be necessary to 
economically test, develap and operate the deposits discovered. No lessee 
shall, however, be required to drill to completion more than one well under 
any one lease during any one calendar year, or a total number of wells 
under any one lease in excess of the total number of forty (40) acre 
sub-divisions of land held under such lease; and, as to lands found valuable 
for gas production only, the drilling obligation of the lessee shall be con- 
fined to a total number of wells equal to the total number of tracts 
comprising one hundred and sixty (160) acres of land included in the lease; 
except, as the drilling of off-set oil or gas wells necessary to protect the 
leased premises and deposits from loss or depletion due to wells drilled on 
contiguous lands shall require greater diligence in drilling and a greater 
number of wells to be drilled; provided, that the performance of said 
well drilling operations may be suspended only by and with the consent of 
the state board!of land commissioners during the time oil or gas pre- 
viously discovered cannot be marketed at a profit or for other good 
cause shown. 

History: En. Sec. 11, Ch. 108, L. 1927. 


1882.12. Disposition of royalties and other moneys. All fees, rentals, 
penalties, royalties and bonuses collected for or under such leases shall be 
paid to the register of state lands and by him credited as follows: All 
fees and penalties shall be credited to the state general fund; all rentals 
shall be credited to the income fund of the grant to which the lands 
under each lease belong; all moneys collected as royalties and bonuses 
shall be credited to the permanent fund arising from the grant to 
which the land under each particular lease belongs and become and 
forever remain an inseparable and inviolable part thereof; provided, how- 
ever, that all royalties and bonuses collected from the lands forming part 
of the capitol building grant shall be available as income the same as all 
other receipts from such lands; and provided further that all moneys 
received as rentals, royalties and bonuses for or under leases on lands 
owned by the state of Montana and not held in trust for the public schools 
of the state or for any state institution shall be credited, one-half to the 
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state general fund and one-half to the state permanent revenue fund as 
defined by article X XI of the constitution. 
History: En. Sec. 12, Ch. 108, L. 1927. 


1882.13. Approval of federal act amending enabling act. The state of 
Montana, for the purpose of enabling it to take advantage of the powers 
to it granted by the United States, mentioned in an act of the 67th Con- 
gress, No. 48, entitled: ‘‘“An act to amend an act approved February 22, 
1889, entitled: ‘An Act to provide for the division of Dakota into two 
states and to enable the people of North Dakota, South Dakota, Montana 
and Washington to form constitutions and state governments and to be 
admitted into the Union on an equal footing with the original states, and 
to make donations of public lands to such State’,’’? approved August 11th, 
1921, hereby accepts said powers as of said date of approval of said amend- 
atory act. 

History: En. Sec. 13, Ch. 108, L. 1927. . 


1882.14. Correction of errors and refund of money erroneously paid. 
The state board of land commissioners is hereby authorized to correct errors 
of any kind in leases, conveyances or other instruments in writing issued 
pursuant to the terms hereof and to cause any and all moneys erroneously 
paid to the state under oil and gas leases, applications therefor, or lands 
and the products thereof covered thereby, to be refunded to the person or 
persons entitled thereto from the proper fund. 

History: <n. Sec. 14, Ch. 108, L. 1927. 


1882.15. Advertising for bids on re-lease of producing or gas land. 
In the case of all leases issued under this act where oil or gas has been 
produced, the state board of land commissioners shall at the expiration 
thereof,.or termination for any cause, advertise the land held thereunder 
for re-leasing and lease the same to the highest responsible bidder therefor 
at public auction. 

In the case of all leases issued under this act where oil or gas has not 
been produced, the board shall at the expiration thereof, or termination 
for any cause, advertise the land held thereunder for re-leasing and lease 
the same to the highest responsible bidder therfor at public auction, if in 
the judgment of the board such advertising and public auction will result 
in leasing of the land on terms more advantageous to the state; provided, 
however, that when the lands are advertised for re-leasing, any person, 
association, firm or corporation who held such lease at the expiration 
thereof, whether oil or gas had been produced thereunder or not, shall 
have the privilege of re-leasing the same at such highest responsible bid 
offered therefor, upon such terms and conditions as may be prescribed by 
the said board or by the legislative assembly; and the board shall have the 
privilege of rejecting any and all bids. | 

History: Hn. Sec. 15, Ch. 108, L. 1927; amd. Sec. 171, L. 1933. 


1882.16. Asssignments of leases. The assignment of any oil and gas. 
lease issued under the provisions of this act, either in whole or as to sub- 
divisions of land embracing not less than forty acres covered thereby, made 
to an assignee qualified as provided herein, shall be permitted. Such assign- 
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ment shall not, however, be binding upon the state until filed in the office 
of the register of state lands accompanied by the required fees and bond, 
together with such proof of qualifications as may be required by the state 
board of land commissioners, and approved by said board or its lawful 
representative; provided, that the approval of any such assignment so filed 
and supported shall not be withheld in any case where the rights or inter- 
est of the state in the property assigned will not in the judgment of the 
board be prejudiced thereby, and the decision of the board in all eases to 
be subject to appeal upon proper court proceedings. All other assign- 
ments of oil and gas leases issued under the provisions of this act or 
interests therein shall be subject to approval by the state board of land 
commissioners and shall be binding upon the state in the discretion of 
said board. 
History: En. Sec. 16, Ch. 108, L. 1927. 


1882.17. Removal of property of lessee at end of term—agreement with 
new lessee concerning property. Upon the termination for any cause, of 
any lease issued pursuant to this act, the former lessee shall have six (6) 
months after the date of said termination within which to remove all ma- 
chinery, fixtures, improvements, buildings and equipment belonging to 
him, upon said premises, except casing in the wells and other equipment 
or apparatus necessary for the preservation of any oil or gas well or wells; 
provided, however, that as to such casing, equipment and apparatus, any 
succeeding lessee, or in the event there be no succeeding lessee, the state 
of Montana, wishing to have such property left upon the premises, shall 
pay the reasonable value thereof, in cash, to the former lessee, but if the 
succeeding lessee or the state of Montana acting through its board of state 
land commissioners, is unable to agree with the former lessee upon the 
reasonable cash value of such casing, equipment and apparatus, then the 
succeeding lessee or the state of Montana, as the case may be, shall pay, 
in cash, to the former lessee therefor, such sum as may be fixed as a reason- 
able price by a board of three appraisers, one of whom shall be chosen by 
the successful bidder, one by the former lessee and the third by the two 
so chosen, and whose appraisal shall be reported to the respective parties, 
in writing, and thereupon be final and conclusive. The former lessee may 
remain in possession and manage the land and property formerly covered 
by his lease until the value of said casing, equipment and apparatus which 
such succeeding lessee or the state of Montana itself, desire to have left 
upon said premises, is fixed, in the manner hereinbefore provided, and 
shall have been paid to him, in cash, and during such time as such former 
lessee remains in such possession, he shall be entitled to retain the same 
share of the products of the premises as inured to him during the term 
of his lease. Should the state of Montana or other bidder, not desire any 
of lessee’s property, as provided in this paragraph, the lessee shall properly 
plug all wells and remove all of said property from said lands. 

History: En. Sec. 17, Ch. 108, L. 1927. 


1882.18. Surrender of lease. The lessee under any oil and gas lease 
granted by the state shall have the right at the termination of any rental - 
year by giving to the register of state lands 80 days’ previous notice in 
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writing, of such intended surrender, to surrender and relinquish such 
lease to the state in whole or as to any legal subdivision of the lands 
covered thereby and be thereupon discharged from any obligation not 
theretofore accrued as to lands so surrendered and relinquished, without 
prejudice to the continuance of the lease as to lands not surrendered or 
relinquished. Any lessee holding any oil and gas lease or leases issued 
prior to the passage of this act shall have the right to surrender any such 
lease and to accompany any such surrender with an application for a new 
lease or leases upon all or any portion of the land so surrendered; and, 
thereupon such application shall have preference over all other applica- 
tions submitted for the same lands and a lease or leases upon the lands 
described in such application shall, subject to the terms of this act, be 
forthwith granted to such former lessee, upon compliance by the lessee 
with the requirements hereof and the regulations promulgated by the state 
board of land commissioners. 


History: En. Sec. 18, Ch. 108, L. 1927. 


1882.19. Provision for off-set wells to be included in lease—reports of 
operation, production and sale. Oil and gas leases granted by the state 
shall contain suitable provisions imposing upon all lessees the obligation to 
drill off-set wells wherever and whenever necessary to prevent waste and 
damage to the property of the state; also to make such report of opera- 
tion, production and sales, as well as payments due the state, in the manner, 
at the time and to such representative of the state as may be required by 
the state board of land commissioners. 


History: En. Sec. 19, Ch. 108, L. 1927. 


1882.20. State officers not to be interested in leases. It shall be un- 
lawful for any member of the state board of land commissioners, for any 
of the officers or employees of the department of state lands and invest- 
ments, and for any officer or employee of any other department or office 
of government of the state of Montana which is required to inspect or 
examine oil or gas wells or otherwise, to gather field information in regard 
to prospecting for oil and gas or the production thereof, hereafter to lease 
or to become interested in any manner in any oil or gas lease on state lands. 


History: En. Sec. 20, Ch. 108, L. 1927; amd. Sec. 4, Ch. 171, L. 1933. 


1882.21. Misconduct of officers in relation to oil or gas leases deemed 
felony. Any officer, employee or representative of the state of Montana, 
who directly or indirectly accepts any money or any other valuable thing, 
except his regular and lawful compensation, for performing, or not per- 
forming an official act under the provisions of this act, or for modifying 
the performance thereof, shall be guilty of a felony. Any officer, employee, 
or representative of the state who knowingly and wilfully makes any false 
classification or appraisal of any state land or interest of the state therein, 
or of any oil and gas deposits in which the state is interested, or who 
knowingly and wilfully makes any false report of any such classification 
or appraisal, shall be guilty of a felony. 


History: En. Sec. 21, Ch. 108, L. 1927. 
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1882.22. False statements relating to oil and gas leases deemed felony. 
Any person who shall knowingly make and file in any department, bureau 
or office of the state of Montana any application, statement, or report in 
writing required by regulation promulgated pursuant to the provisions of 
this act containing any false statement of a material fact, shall be guilty 
of a felony. 

History: En. Sec. 22, Ch. 108, L. 1927. 


1882.23. Effect of unconstitutionality of part of act. If any sub- 
division, section or part of section of this act shall be found to be uncon- 
stitutional, such finding of unconstitutionality shall not affeet the re- 
mainder of this act, but such remainder shall be in full force and effect 
and shall be carried out and the state board of land commissioners is hereby 
specifically charged with the duty of exercising to their full extent the 
general grant of powers given to it by the constitution of the state in 
order to accomplish that purpose. 

History: En. Sec. 23, Ch. 108, L. 1927. 


1882.24. Repealing clause. All acts and parts of acts in conflict with 
any of the provisions of this act are hereby repealed. Provided, however, 
that nothing herein contained shall be construed to repeal any of the pro- 
visions of sections 3552.1 through 3552.4, or to derogate any of the powers 
therein granted to, or the duties Phare prescribed for, the board of rail- 
road commissioners of the state of Montana. 

History: En. Sec. 24, Ch. 108, L. 1927. 


1883-1904. Repealed—Chapter 60, laws of 1927. 


CHAPTER 176 


HYDRO-ELECTRIC POWER SITES ON STATE LANDS 


Section 1904.1. Power site defined. 
1904.2. Lease or license of power sites. ; 
1904.3. Application for lease or license—action thereon by the board. 
1904.4. Joint development with the United States. 
1904.5. Amortization of investment. 
1904.6. Restrictions and regulations. 

1904.1. Power site defined. The words, ‘‘power site,’’ as used in this 
act shall mean not only the state owned land on which the dam is con- 
structed, but also each separate tract of such land which will become part 
of the reservoir and which in and of itself makes an essential contribution 
to the value of the power site as a whole of not less than five (5%) per 
cent of the entire value of such power site. 

History: En. Sec. 1, Ch. 123, L. 1931. 


1904.2. Lease or license of power sites. It shall be unlawful to sell or 
advertise for sale state lands constituting power sites or part of power 
sites capable of developing hydro-electric energy in commercial quantities ; 
but the state board of land commissioners is hereby granted power and 
authority to issue lease or license to any person, corporation or munici- 
pality for the development of such power sites and the distribution, use 
and disposition of the electric energy generated thereon, as herein more 
specifically provided. 

History: En. Sec. 2, Ch. 123, L. 1931. 
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1904.3. Application for lease or license—action thereon by the board. 
Whenever an application in writing has been presented to the state board 
of land commissioners for lease or license on a power site on state lands, the 
board shall make such preliminary examination as to the value of the 
power site, as to the plans of development submitted by the applicant and 
of all other matters relating to the proposed development as it deems neces- 
sary for the proper disposition of the business. If these preliminary inves- 
tigations and the offer made for lease or license are such that the board 
deems further proceedings on the application to be justified, it shall cause 
notice of the proposed lease or license to be published not less than once 
each week during not less than six weeks previous to the meeting at which 
further consideration will be given to the application in two newspapers of 
general circulation throughout the state, one of such newspapers to be 
published in the neighborhood of the location of the power site. 


At this meeting all other applications which may have been received 
for lease or license to such power sites shall be duly considered together 
with the application originally filed. The board shall have the right to 
reject any or all bids. If, however, the board finds that any of the bids . 
submitted offers to pay adequate rental for such power site, shows to 
the satisfaction of the board that it is capable of carrying out the proposed 
development and to render efficient service to the customers that will be 
served from such power development, and intends in good faith without 
any unnecessary delay to proceed with the development, then the board 
shall accept such bid; provided, however, that if more than one such 
acceptable bid is received, then the lease or license shall be awarded to the 
person, corporation or municipality whose offer, considered in its totality, 
is the most advantageous to the state. In case one of the applicants is a 
municipality, its bid shall have preference provided that it is in all respects 
as advantageous to the state as the bid which has been submitted by any 
person or corporation; provided, however, that the rental to the state must 
be paid annually or semi-annually and such rental shall not be less than 
the full market value of the estate or interest disposed of through the 
eranting of the lease or license, such value to be carefully ascertained from 
all available sources. The term of the lease shall not exceed fifty (50) years. 

History: En. Sec. 3, Ch. 123, L. 1931. 


1904.4. Joint development with the United States. If the state land 
constituting such power site is part of a larger power site owned or con- 
trolled by the government of the United States, then the board may grant 
a joint lease or license with the United States for the development of the 
power site and the distribution, use and disposition of the electric energy 
generated at such power site under the laws of the United States and regu- 
lations issued pursuant thereto, and such lease or license may be granted 
for a term not exceeding fifty (50) years. The share or percentage of 
ownership of the state in such joint power site shall be in proportion to the 
total contribution that the lands of the state make to the value of the 
entire power site; and before the share of the state in such power site is 
advertised for lease or license, the percentage of the state’s share in the 
entire power site must be calculated and agreed upon between the state 
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and the United States. The fee or compensation from time to time to be 
paid to the state under such lease or license shall be caleulated on the basis 
of the state’s share of ownership in the entire power site as calculated and 
agreed to; provided, however, that it shall not be less than the full market 
value of the estate or interest disposed of in such lands through the 
granting of the lease or license to be carefully ascertained from all avail- 
able sources. Before such lease or license is issued, notice thereof must be 
given in the same manner as herein required for the issuance of a separate 
lease or license by the state. 
History: En. Sec. 4, Ch. 123, L. 1931. 


1904.5. Amortization of investment. In all cases where the lease or 
license issued by the United States requires the amortization of the invest- 
ment made in dams, machinery, equipment and appurtenant works, such 
amortization requirement shall also apply to that portion of the investment 
representing the state’s part or share in the power site so that the state 
will at all times retain its full share of ownership in the power site and in 
the dams, machinery, equipment and appurtenant works. 

If the state lands constitute a separate power site wholly owned by 
the state and independently developed, the lease or license issued by the 
state may provide for the amortization of the capital invested in the dam, 
machinery, equipment and appurtenant works, not including the distribu- 
tion system, so that ultimately the state will become the owner of the 
power site including the dam, machinery, equipment and appurtenant 
works, not including the distribution system. 

History: En. Sec. 5, Ch. 123, L. 1931. 


1904.6. Restrictions and regulations. In issuing any lease or license 
under the provisions of this act, the state board of land commissioners 
shall have the power and it shall be its duty to incorporate in the lease or 
license such reasonable restrictions and regulations as it finds necessary 
in order to protect the interest of the state and its people. 

History: En. Sec. 6, Ch. 123, L. 1931. 


1905-1911. Repealed—Chapter 60, laws of 1927. 


CHAPTER 177 


RESERVATION OF RIGHT TO PURCHASE GENERAL FUND WARRANTS— © 
BONDS, PROVISIONS CONCERNING—GENERAL PROVISIONS 


Section 1912. Prior right to purchase general fund warrants reserved to state. 

1913.. Notice to land board of bond sales. 

1914. Waiver of notice. 

1915. Penalty. 

1916. Redemption of bonds before maturity. 

1917. Payment of interest—land grant warrants. 

1919. Disposal of fines. 

1921. Suits, where triable. 

1922. Monthly deposit of moneys received from permanent funds of state 
educational institutions. 

1923. Disbursement of said funds. 

1924. Income and interest fund to be first exhausted in payment of claims. 

1925. Quarterly statement of expenses incurred and disbursements made on 
account of federal funds. 

1926. Biennial statement of receipts and expenditures of state educational 
institutions. 

1927. Violation of 1909 land act a felony 
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1912. Prior right to purchase general fund warrants reserved to state. 
The state of Montana does hereby reserve to itself a preference right, 
prior to the right of any person, company or corporation to purchase state 
general fund warrants hereafter issued with funds under the control of the 
state board of land commissioners and subject to investment. 

Whenever the state board of land commissioners has under its control 
any funds subject to investment which in its judgment it would be ad- 
vantageous to have invested in state general fund warrants, and there are 
not sufficient funds in the state general fund to pay warrants issued against 
such fund at the time the same are issued and presented for payment, it 
shall authorize and direct the state treasurer to purchase state general 
fund warrants, designating the fund or funds to be so invested and fixing 
the amount or amounts. It shall also give notice to the state auditor of 
the investment to be made by the treasurer, designating the fund or funds 
to be invested and the amount or amounts. The auditor shall thereupon 
cause to be attached to, or stamped, written, or printed upon each general 
fund warrant thereafter issued, until warrants totaling the amount or 
amounts so designated have been issued, a notice to the effect that the 
state will exercise its preference right to purchase such warrant. The 
state treasurer shall thereafter when such warrant is presented to him, pay 
the same out of the proper fund as designated by the board and the warrant 
so purchased shall be registered as other state warrants and bear interest 
as provided by law. 

When the designated amounts have been invested, the state treasurer 
shall notify the secretary of the state board of land commissioners, who 
shall thereupon issue orders upon the proper funds addressed to the state 
auditor for warrants to be issued in favor of the treasurer. 

History: En. Sec. 89, Ch. 147, L. 1909; re-en. Sec. 1912, R. C. M. 1921; amd. Sec. 1,. 
Ch. 15, L. 1927. 

1913. Notice to land board of bond sales. All officers in charge of 
county, city, school district and irrigation district bond sales shall, at least 
twenty days prior to the date of such sales, furnish to the state board of land 
commissioners a copy of the advertisement of such bond sale, and shall 
thereafter furnish any further information concerning said sale which may 
be requested by said board. 


History: En. Sec. 1, Ch. 78, L. 1921; cation, by chapter 147, laws of 1909, the 
re-en. Sec. 1913, R. C. M. 1921. attempted amendment by chapter 25, laws. 


NOTE.—Prior acts were section 2199, of 1913, being therefore void. 
revised codes 1907. Repealed, by impli- 

1914. Waiver of notice. In lieu of compliance with the provisions of 
section 1913 of this code the officers therein named may, at any time prior 
to the date of any such bond sale, obtain from the state board of land com- 
missioners a written waiver of compliance with the provisions of said 
section. 

History: En. Sec. 2, Ch. 78, L. 1921; re-en. Sec. 1914, R. C. M. 1921. 

1915. Penalty. A failure to comply with the provisions of this act by 
any officers charged with said duties shall constitute a misdemeanor and 
be punishable as such. 

History: En. Sec. 3, Ch. 78, L. 1921; re-en. Sec. 1915, Bo OieM. 192i; 
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1916. Redemption of bonds before maturity. The state board of land 
commissioners and the officers acting for or under this board shall permit 
any school district, town, city or county to pay and redeem one or more 
of its bonds held by the state for the credit of any fund under the invest- 
ment administration of the said board at any time before maturity; but in 
calculating the unpaid interest accrued on any such bond or bonds at the 
time of such payment and redemption, interest for a fractional month shall 
be calculated and collected for a full month. 

Payment and redemption of such bonds shall be made at the office of 
the state treasurer unless the bonds by their own terms and provisions are 
made payable at some other place and payment at his office would be dis- 
advantageous to the redemptioner. When such bonds have been so paid 
and redeemed, the state treasurer shall effectually cancel the bonds and 
the attached coupons by perforation or otherwise and mail to the proper 
treasurer. together with his receipt. 

This section shall not be so construed, however, as to authorize or permit 
any school district, town, city or county to issue refunding bonds for 
the purpose of paying and redeeming any bond or bonds held by the 
state before the optional or redeemable date therein stated, nor to grant 
the right to pay any such bond or bonds held by the state before the 
optional or redeemable date from the proceeds of refunding bonds, except 
as provided in section 1224.7. 

History: En. Sec. 2, Ch. 33, L. 1907; re-en. Sec. 2202, Rev. C. 1907; amd. Sec. 91, Ch. 
147, L. 1909; re-en. Sec. 1916, R. C. M. 1921; amd. Sec. 1, Ch. 70, L. 1925; amd. Sec. 1, 
Ch. 3, L. 1929. 

1917. Payment of interest—land grant warrants. The interest on all 
land grant warrants shall be payable on the first day of July next succeed- 
ing the date of issue, and annually thereafter. Whenever there is suffi- 
clent money in any of the land grant funds to pay outstanding warrants, 
or interest thereon, the treasurer shall cause to be published a brief notice 
that said warrants, or the interest on particular warrants on which interest 
would be payable on July first, describing them by numbers and names 
of funds, will be forthwith payable; and on the presentation of any such 
warrants, on, or at any time after July first, the treasurer shall pay the 
interest thereon, indorsing the date of payment and amount paid of each 
warrant, returning the same to the holder; and he shall keep a register 
showing the dates and amounts of each interest payment on each warrant, 
in each fund; and if any warrants are called for payment, interest thereon 
shall cease on the date fixed in said notice. 

History: En. Sec. 3512, Pol. C. 1895; re-en. Sec. 2204, Rev. C. 1907; amd. Sec. 92, 
Ch. 147, L. 1909; re-en. Sec. 1917, R. C. M. 1921. 

1918. Repealed—Chapter 60, laws of 1927. 


1919. Disposal of fines. All moneys received as fines, fees, and for- 
feitures under this act, or as penalties for the violation of any of the 
land laws of this state, or as fees, fines or forfeitures under any amend- 
ments of this act, shall be paid to the state treasurer, and by him deposited 
to the eredit of the general fund. 

History: En. Sec. 104, Ch. 147, L. 1909; amd. Sec. 1, Ch. 99, L. 1917; amd. Sec. 1, 
Ch. 171, L. 1919; amd. Sec. 1, Ch. 103, L. 1921; re-en. Sec. 1919, R. C. M. 1921. 
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1920. Omitted. 


1921. Suits, where triable. All actions for the recovery of money due 
under this act, or for the cancellation of leases, or for the cancellation of 
certificates of purchase or patents, or for the recovery of state lands, actions. 
of forcible entry and detainer, actions for ejectment, and all other actions. 
affecting any state lands, shall be controlled, as to venue, by the provisions 
of the code of civil procedure relating to the place of trial of civil actions ;. 
and shall be conducted by the attorney general. 

History: En. Sec. 100, Ch. 147, L. 1909; re-en. Sec. 1921, R. C. M. 1921. 


1922. Monthly deposit of moneys received from permanent funds of 
state educational institutions. All moneys received from the investment 
of the permanent funds of the university of Montana, the agricultural 
college of Montana, school of mines of Montana, state normal school of 
Montana, state reform school of Montana, and deaf and dumb school of 
Montana, and all money received from the leasing of lands granted to 
said institutions, shall, at the close of each calendar month, be deposited 
with the state treasurer of Montana for each of such institutions, to the 
eredit of what shall be known and designated as the ‘‘interest and income 
fund’’ of each of said institutions. | 

History: En. Sec. 1, Ch. 120, L. 1909; re-en. Sec. 1922, R. C. M. 1921. 


1923. Disbursement of said funds. The money received by the state 
treasurer under the provisions of the preceding section shall be paid out 
by him only on warrant issued by the state auditor in payment of claims. 
for expenses actually incurred for the support and maintenance of the 
institution filing the same, and the state auditor shall not draw warrants 
on said interest and income funds for any such claims until after the 
claim has been duly filed with and audited and approved by the state 
board of examiners. 

History: En. Sec. 2, Ch. 120, L. 1909; re-en. Sec. 1923, R. C. M. 1921. 


1924. Income and interest fund to be first exhausted in payment of 
claims. In the payment of claims presented by any of the institutions 
named in section 1922, the interest and income funds mentioned in said 
section, so far as available for the payment of the items set out in said 
claim, shall be exhausted before any warrants shall be drawn against 
the appropriation made by the state out of the general fund for the 
maintenance of the institution filing the claim. 

History: En. Sec. 3, Ch. 120, L. 1909; re-en. Sec. 1924, R. C. M. 1921. 


References 
Anderson v. Mace et al., 99 M 421, 45 P 2d 771. 


1925. Quarterly statement of expenses incurred and disbursements 
made on account of federal funds. On the first of March, first of June, 
first of September, and first of December of each year, the executive board 
of each of the institutions named in section 1922 shall prepare or cause to 
be prepared a detailed statement, showing all the expenses incurred and 
all disbursements made by such institution during the preceding quarter, 
and the purposes for which the same were made, out of funds, if any, 
appropriated by the United States government for the maintenance and 
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support of any such institutions. Such report shall be signed and verified 
under oath by the president of the executive board and treasurer of the 
institution making the same, and shall be filed with the state board of 
examiners. 

History: En. Sec. 4, Ch. 120, L. 1909; re-en. Sec. 1925, R. C. M. 1921. 


1926. Biennial statement of receipts and expenditures of state educa- 
tional institutions. The executive board of each of the institutions named 
in section 1922 shall, at the end of November of each even-numbered year, 
beginning with November 30, 1910, prepare or cause to be prepared a 
full detailed statement, showing all moneys, if any, received by such 
institution from the United States government, and of the moneys received 
from the investment of the permanent school funds of the institutions, 
and of moneys received from the leasing of lands granted to such institu- 
tions, and all money appropriated by the state of Montana out of the 
general fund for such institution, and all money received from tuitions 
or any other sources whatever during the two years preceding the 
thirtieth day of November. 


Such report shall also show all disbursements aed out of the funds 
received from each of the sources mentioned above in this section, and 
the purposes for which each disbursement was made during such two years. 
Said reports shall also contain a statement showing the amount of money, 
if any, that will be received from the United States government for the — 
maintenance and support of the institution for the next ensuing two years, 
and also an estimate of the amounts of money that will be received for 
the maintenance of institution from the investment of the permanent fund 
thereof, and from the leasing of lands granted to the institution for the 
next ensuing two years. Said reports shall be signed and verified under 
oath by the president of the executive board and treasurer of the institu- 
tion, and filed with the governor of the state of Montana within ten days 
from and after November thirtieth of each even-numbered year. 

History: En. Sec. 5, Ch. 120, L. 1909; re-en. Sec. 1926, R. C. M. 1921. 


1927. Violation of 1909 land act a felony—penalty. Any officer or 
employee of the state of Montana guilty of a violation of any of the pro- 
visions of this act and not herein otherwise provided for is hereby declared 
oullty of a felony, and shall be punished by imprisonment in the state 
prison for a term not exceeding ten years, or by a fine not exceeding five 
thousand dollars, or by both fine and imprisonment. 

History: En. Sec. 106, Ch. 147, L. 1909; re-en. Sec. 1927, R. C. M. 1921. 


1928-1936. Repealed—Chapter 139, laws of 1933. 


CHAPTER 178 


SATISFACTION OF FARM MORTGAGE LOANS 


Section 1937. Satisfaction of mortgage and cancellation of notes and obligations. 
1939. No fees to be charged for certain instruments and services required 
under act. 


1937. Satisfaction of mortgage se cancellation of notes and obliga- 
tions. Upon full payment of any mortgage given to secure a loan of 
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any of such funds, it shall be the duty of the register of state lands to 
eancel said mortgage and the notes or obligations secured thereby, and 
_ deliver them to the person paying the same, and he shall also deliver to 
the person paying the same, a full release and satisfaction of said mortgage, 
executed by said register of state lands in the name of the state of 
Montana, which said release and satisfaction shall be recorded in the 
office of the county recorder of the county wherein said lands are situated. 


History: En. Sec. 10, Ch. 124, L. 1917; be still satisfied even though most of chap- 

re-en. Sec. 1937, R. C. M. 1921. ter 124 itself has been repealed. The 

funds above mentioned as ‘‘such funds’’ 

NOTE.—This section and section 1939 were those of the common schools and 

must be retained in the code so that mort- other permanent state educational funds 

gages which were written under the pro- loaned under the provisions of the above 
visions of chapter 124, laws of 1917, may mentioned chapter. 


1938. Repealed—Chapter 60, laws of 1927. 


1939. No fees to be charged for certain instruments and services 
required under act. No fees of any kind shall be charged or collected by 
any county recorder for recording mortgages given to secure loans of 
such funds, or for recording releases and satisfactions of such mortgages, 
and no fees of any kind shall be charged or collected by clerks of district 
courts or by sheriffs for the institution of actions to foreclose such mort- 
gages, or upon sales of lands under such foreclosure proceedings. 


History: En. Sec. 12, Ch. 124, L. 1917; re-en. Sec. 1939, R. C. M. 1921. 
NOTE.—See note under section 1937. 


1940-1948. Repealed—Chapter 139, laws of 1933. 


CHAPTER 179 


CAREY LAND ACT BOARD—STATE ENGINEER 
Section . 1949. Creation of board. : 


1950. ° Successors to state arid land commission. 
1951. Membership of board. 

1952. Expense of officers. 

1953. Governor as chairman of board—meeting. 
1954, State engineer. 

1955. Duties of state engineer—reports. 


1956. Duties of state engineer. 

1956.1. State engineer authorized to negotiate with other states regarding 
interstate waters. 

1957. Same—bond and oath. 

1958. Salary and report of state engineer to board. 

1959. Office at state capitol. 

1960. Assistant secretary. 

1961. Salary of assistant secretary. 

1962. State not hable—eight hours labor. 

1963. Carey land act fund. 

1964. Authority of Carey land act board to cancel outstanding bonds. 

1965. Appropriation of water by state. 


1949. Creation of board. For the purpose of enabling the state to 
accept the offer of the United States, made by act of Congress, approved 
August 18, 1894, entitled, ‘‘An act making appropriations for sundry 
civil expenses of the government for the fiscal year ending June 30, 1895, 
and for other purposes,’’ and as amended by an act of Congress, approved 
March 3, 1901, for the purpose of reclaiming the lands therein mentioned, 
in accordance with the terms of said acts, so that the state can obtain 
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title thereto, a board shall be and is hereby created under the name of 
the Carey land act board, which shall consist of three members, and they 
and their suecessors shall remain and continue to be such for all the pur- 
poses hereinafter provided. 

History: En. Sec. 1, Ch. 114, L. 1903; re-en. Sec. 2238, Rev. C. 1907; re-en. Sec. 1949, 
R. C. M. 1921. 


1950. Successors to state arid land commission. The Carey land act 
board shall be successor of the state arid land grant commission, which is 
hereby abolished, and as such successor shall perform the same duties 
pertaining to unfinished contracts of said commission as were imposed 
upon said commission under the law creating said commission, and defining 
its powers and duties, so far as the same may be necessary to complete such 
contracts or protect the state’s interest. 


History: En. Sec. 2, Ch. 114, L. 1903; NOTE.—The state arid land grant com- 
re-en. Sec. 2238, Rev. C. 1907; re-en. Sec. mission was created by act of March 18, 
1950, R. C. M. 1921. 1895, sections 3530 to 3547, political code 


1895. Act amended by senate bill No. 95, 
pp. 181 to 193, laws of 1897. 

1951. Membership of board. Said Carey land act board shall consist 
of the governor, secretary of state, and attorney general, none of whom 
shall receive additional compensation for services on said board. 

History: En. Sec. 3, Ch. 114, L. 1903; re-en. Sec. 2240, Rev. C. 1907; amd. Sec. 
1, Ch. 128, L. 1911; re-en. Sec. 1951, R. C. M. 1921. 

1952. Expenses of officers. The traveling expenses necessarily in- 
curred in the performance of his duties as a member of the board, by any 
member of the board, or by the secretary or assistant secretary of the 
board, and the necessary office expenses of the board shall be paid by the 
state, on sworn statements of account approved by the state board of 
examiners. 


History: En. Sec. 4, Ch. 114, L. 1903; re-en. Sec. 2241, Rev. C. 1907; amd. Sec. 1, 
Ch. 128, L. 1911; re-en. Sec. 1952, R. C. M. 1921. 


1953. Governor as chairman of board—meeting. The governor shall 
be chairman of the Carey land act board, and shall sign all contracts made 
by it. Said board shall meet at the office of said board at the state capitol 
building, at such times as the governor may designate, or when ealled 
by him. | 

History: En. Sec. 5, Ch. 114, L. 1903; re-en. Sec. 2242, Rev. C. 1907; amd. Sec. 1, 
Ch. 128, L. 1911; re-en. Sec. 1953, R. C. M. 1921. 

1954. State engineer. There shall be a state engineer, who shall be 
appointed by the governor of the state, and confirmed by the senate; he 
shall hold his office for the term of four years, or until his successor shall 
have been appointed and shall have qualified; no person shall be appointed 
to this position who has not such theoretical knowledge and such practical 
experience and skill as shall fit him for the position. 

History: En. Sec. 6, Ch. 114, L. 1903; re-en. Sec. 2243, Rev. C. 1907; re-en. Sec. 1954, 
R. C. M. 1921. 

1955. Duties of state engineer—reports. The state engineer shall: 

1. Act as secretary of the Carey land act board, and perform such 
duties as are imposed upon him by law governing that board, giving 
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special attention to the projects already commenced by the state arid land 
grant commission. 

2. With the approval of the state board of land commissioners, he 
shall examine, or cause to be examined, tracts of land belonging to the 
state or to state institutions, and ascertain how much of same it is prac- 
ticable to irrigate, and report to said land commissioners detailed descrip- 
tion of any such lands as ean be irrigated, and the probable cost of an 
irrigation system for same; and, when directed so to do by said commis- 
sioners, shall prepare plans and specifications for any such irrigation 
system. 

3. The state engineer shall become conversant with the waterways 
of the state and the needs of the state as to irrigation matters, shall make, 
or cause to be made, measurements and calculations of the ordinary and 
flood discharge of streams, co-operating in this work as much as possible 
with the United States geological survey and the Montana experiment 
station; such measurements to be made on streams in order of their 
importance; provided, that measurements already made, if deemed reliable, 
may be adopted. 

4. The state engineer shall keep in his office full and proper records 
of his work, observations, and calculations, all of which shall be property 
of the state. 

5. The state engineer shall prepare and render to the governor, bi- 
ennially, and oftener if required, full and true reports of his work, and 
such suggestions as to laws and amendments as he deems best. 


History: En. Sec. 7, Ch. 114, L. 1903; References 
re-en. Sec. 2244, Rev. C. 1907; amd. Sec. 1, Nemitz v. Reckards et al, 98 M 229, 
Ch. 43, L. 1909; amd. Sec. 1, Ch. 128, L. 38 P 2d 980. 
1911; re-en. Sec. 1955, R. C. M. 1921. 


1956. Duties of state engineer. It shall be the duty of the state 
engineer, among other things, to examine all mineral and coal lands, and, 
under direction of the state board of land commissioners, to make settle- 
ment with the lessees of coal lands, and to make examination of any of 
the lands of the state, when directed by the ‘state board of land commis- 
sioners, or by the register of state lands, for the purpose of ascertaining 
whether the same contain coal or other minerals. 

History: En. Sec. 18, Ch. 147, L. 1909; re-en. Sec. 1956, R. C. M. 1921. 


1956.1. State engineer authorized to negotiate with other states regard- 
ing interstate waters. The state engineer is hereby authorized and em- 
powered and it is hereby made his duty in addition to the other duties of 
his office to negotiate with the duly constituted authorities or agencies of 
other states and of the United States in the preparation of interstate 
compacts or agreements governing the use, distribution and allocation of 
the water of any stream or streams flowing from Montana into such other 
state or states or flowing from such other state or states into Montana. 
He shall cooperate with such other state or states and with the United 
States in making the necessary studies and obtaining the data necessary 
to the preparation of such compacts. Provided that the authority hereby 
given and the duties hereby imposed are limited to the preparation and 
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proposal of any such compact and no such compact or agreement shall be 
anywise binding upon the state of Montana until approved by the legis- 
lature of Montana and the legislatures of the other state or states involved 
in such compact. 

History: En. Sec. 1, Ch. 27, Ex. L. 1933. 


1957. Same—bond and oath. Before entering upon the duties of his 
office, the state engineer shall take the oath of office, and shall give a 
bond to the state of Montana in the penal sum of five thousand dollars, 
conditioned upon the faithful discharge of the duties of his office, and for 
the delivery to his successor, or other officer appoimted by the governor 
to receive the same, of all moneys, books, and other property belonging to 
the state, then in his hands or under his control, or with which he may be 
legally chargeable as such officer. 


History: En. Sec. 8, Ch. 114, L. 1903; re-en. Sec. 2245, Rev. C. 1907; re-en. Sec. 1957, 
R. C. M. 1921. 


1958. Salary and report of state engineer to board. The state engineer 
shall receive a salary of three thousand dollars per annum, payable 
monthly. He shall report to the Carey land act board at the end of each 
fiscal year the time he has spent in connection with Carey land work, and 
the said board shall reimburse the general fund out of any money avyail- 
able in the Carey fund for the salary of the state engineer for such time 
as he has spent on Carey land work. 


History: En. Sec. 9, Ch. 114, L. 1903; re-en. Sec. 2246, Rev. C. 1907; amd. Sec. 1, 
Ch. 118, L. 1913; re-en. Sec. 1958, R. C. M. 1921. 


1959. Office at state capitol. The state sien ae shall keep his office 


at the state capital, in the capitol building. 


History: En. Sec. 10, Ch. 114, L. 1903; re-en. Sec. 2247, Rev. C. 1907; re-en. Sec. 
1959, R. C. M. 1921. 


1960. Assistant secretary. Said Carey land act board may, if in its 
judgment necessary, have and appoint an assistant secretary, who shall 
keep a proper record of its transactions, keep its accounts, have charge 
of funds paid to it, of its correspondence and documents, countersign 
papers and instruments, and perform such duties as the board may require. 
He shall have authority to administer oaths whenever necessary in the 
performance of his duties as assistant secretary. He shall give a bond for 
the faithful performance of his duties in an amount to be fixed by the board. 


History: En. Sec. 11, Ch. 114, L. 1903; re-en. Sec. 2248, Rev. C. 1907; amd. Sec. 1, 
Ch. 128, L. 1911; re-en. Sec. 1960, R. C. M. 1921. 


1961. Salary of assistant secretary. The assistant ystems salary 
shall be fixed by the board in proportion to services performed, provided 
the sum shall not exceed one hundred and fifty dollars per month. 

History: En. Sec. 12, Ch. 114, L. 1903; NOTE.—Salary fixed at eighteen hun- 
re-en. Sec. 2249, Rev. C. 1907; amd. Sec. 1, dred dollars by chapter 40, laws of 1915. 
Ch. 128, L. 1911; re-en. Sec. 1961, R. C. M. 

1921. 

1962. State not liable—eight hours labor. Nothing in this act shall 
be construed as authorizing the board to obligate the state to pay for any 
work constructed under any contract, or to hold the state in any way 
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responsible to settlers for the failure of contractors to complete the work 
according to the terms of their contracts with the state. In all contracts 
let under this act, eight hours shall constitute a day’s work, and no 
Mongolian shall be employed thereon. 


History: £n. Sec. 13, Ch. 114, L. 1903; re-en. Sec. 2250, Rev. C. 1907; re-en. Sec. 
1962, R. C. M. 1921. 


1963. Carey land act fund. As provided in the act of Congress, all 
moneys received by the board from the sale or lease of land selected 
under the provisions of this act shall be deposited with the state treasurer 
to the credit of the Carey land act fund. 


History: En. Sec. 14, Ch. 114, L. 1903; re-en. Sec. 2251, Rev. C. 1907; re-en. Sec. 
1963, R. C. M. 1921. 


1964. Authority of Carey land act board to cancel outstanding bonds. 
The Carey land act board is hereby authorized and empowered to take all 
steps necessary to secure cancellation of bonds issued for the reclamation 
of arid lands under the act of Congress known as the Carey act, and 
under any acts of the legislative assembly of the state of Montana; to 
accept bonds in payment for canals, water rights, lands and appurte- 
nances, and execute deeds therefor; to compromise claims, and to make 
contracts for the reclamation and settlement of said arid lands. 


History: En. Sec. 1, Ch. 117, L. 1907; re-en. Sec. 2252, Rev. C. 1907; re-en. Sec. 
1964, R. C. M. 1921. 


1965. Appropriation of water by state. The state board of land com- 
_ missioners is hereby authorized, through the state engineer as its agent, or 
otherwise, at its discretion, to appropriate any available waters for use 
upon state lands, and to authorize the construction of irrigation work for 
said lands. The appropriation shall be made in the same way and under 
the same laws as those governing the appropriation of water by indi- 
viduals, and said water-right laws are hereby made available and may 
be applied by said board or its agent. 


History: En. Sec. 2, Ch. 85, L. 1905; re-en. Sec. 2254, Rev. C. 1907; re-en. Sec. 1965, 
R. C. M. 1921. 


CHAPTER 180 


RECLAMATION OF ARID LANDS 


Section 1966. Powers of Carey land act board. 
1967. Board to have power to enter into contract for reclamation and settle- 
ment of land. 
1968. Power to make rules and regulations. 
1969. Members of board not to be interested in contract. 
1970. Applications to board to reclaim lands. 
1971. State engineer to examine. 
1972. Approval of requests for contracts. 
1973. Deposits to cover preliminary survey. 
1974. Contracts and bonds. 
1975. Kights of contractor. 
1976. Same. 
1977. Cooperative reclamation projects. 
1978. Default of construction. 
1979. Classification of lands. 
1980. Application to settle lands reclaimed. 
1981. /xecution of deeds. 
1982. Failure of claimants to comply with contract. 


1113 


1966-1968 POLITICAL CODE Ch. 180 


1983. Water rights—foreclosure of lien for deferred payments. 
1984. Rights of way. 

1985. Poard may exercise right of eminent domain. 

1986. Right of board to appropriate water. 

1987. Seal—fees. 

1988. Board may permit limited settlements. 

1989. Disposition of proceeds of sale or lease of lands. 

1990. Iixpenses. 

1991. Board:shall issue biennial reports. 

1992. Sale of irrigable state land in farm units. 

19938. Withdrawal of lands embraced within irrigation project. 
1994. Sale of withdrawn lands at public auction. 

1995. Lease of withdrawn lands. 


1966. Powers of Carey land act board. The Carey land act board 
shall have and it is hereby granted full power and authority to take all 
steps necessary to comply with all and singular the conditions of an act 
of Congress approved August 18, 1894, entitled, ‘‘An act making appro- 
priations for sundry civil expenses of the government for the fiscal year 
ending June 30, 1895, and for other expenses,’’ and all acts amendatory 
thereto now in force or which may hereafter be enacted providing for 
the reclamation of desert lands by state within whose borders the same 
may lie, and acts pertaining thereto, to the end that the state may receive 
the full benefit and advantage accruing to it from the same. Said board 
shall have, and it is hereby given full power to prepare and file any map 
or maps of any land or lands proposed to be irrigated and reclaimed, 
which shall exhibit the plan showing the mode of contemplated irrigation 
and reclamation, and to enter into contracts on behalf of the state with 
the United States for the reclamation and irrigation of such lands; pro- » 
vided, that said board shall have no power, by any such contract, to 
create any indebtedness against the state, or to obligate the state to pay 
to the United States or to any one anything on account of such lands. 


History: En. Sec. 1, Ch. 105, L. 1905; re-en. Sec. 2255, Rev. C. 1907; re-en. Sec. 1966, 
R. C. M. 1921. 


1967. Board to have power to enter into contract for reclamation and 
settlement of land. The said board shall have, in the manner hereinafter 
provided, authority to enter into contracts for the reclamation and irriga- 
tion of any such lands, in respect to which contract may be or may have 
been entered into between the state and the United States, and for placing 
settlers thereon, and any and all contracts heretofore entered into by said 
board for the reclamation, irrigation, and settlement of any lands, for the 
reclamation and irrigation of which the state has heretofore entered into 
contracts with the United States, are hereby ratified and confirmed; pro- 
vided, however, that nothing in this act shall be construed as authorizing 
the board to obligate the state to pay for any work constructed under any 
contract, or to hold the state in any way responsible to settlers for failure 
of contractors to complete the work according to the terms of their con- 
tract with the state. 


History: En. Sec. 2, Ch. 105, L. 1905; re-en. Sec. 2256, Rev. C. 1907; re-en. Sec. 1967, 
R. C. M. 1921. ; 


1968. Power to make rules and regulations. Said board shall have pow- 
er to make such rules and regulations for the conduct of its business as may 
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be necessary, which do.not conflict with the acts of congress relating to 
Carey lands or laws of Montana. 


History: En. Sec. 3, Ch. 105, L. 1905; re-en. Sec. 2257, Rev. C. 1907; re-en. Sec. 1968, 
R. C. M. 1921. 


1969. Members of board not to be interested in contract. No member — 
of the board or any employee thereof shall in any way be financially inter- 
ested in any contract or work contemplated by this act. 

History: En. Sec. 4, Ch. 105, L. 1905; re-en. Sec. 2258, Rev. C. 1907; re-en. Sec. 1969, 
R. C. M. 1921. 

1970. Applications to board to reclaim lands. Any person or persons, 
company, association, or corporation, constructing, having constructed, or 
desiring to construct ditches, canals, or other irrigation works to reclaim 
land under the provisions of this act, may file with the board a request for 
the selection, on behalf of the state by the board, of the land to be reclaimed, 
describing said land by the government survey. This request shall be ac- 
companied by a proposal to construct the ditch, canal, or other irrigation 
works necessary for the reclamation of the land asked to be selected, and to 
put settlers on the same. The proposal shall be prepared in accordance 
with the rules of the board, and with the regulations of the department of 
the interior. It shall state the source of an available and adequate water 
supply, the location and dimensions of the proposed works, the estimated 
eost thereof, and that perpetual water rights inseparable from the land 
reclaimed and to embrace a proportionate interest in the canal or other 
irrigation works will be sold or leased to settlers on the land to be reclaimed, 
and be accompanied by a map of the lands to be reclaimed, and the route 
of the ditches or canals to be constructed. 

History: En. Sec. 5, Ch. 105, L. 1905; re-en. Sec. 2259, Rev. C. 1907; re-en. Sec. 1970, 
R. C. M. 1921. 

1971, State engineer to examine. Whenever the state engineer shall 
in his judgment, from an examination of the maps and field notes submitted 
for his examination, be unable to determine whether or not the proposed 
irrigation works are feasible and adequate, whether or not the proposed 
eost of construction is reasonable, and whether or not the lands proposed 
to be irrigated are of such character as to come under the provisions of the 
aforesaid acts of Congress, the board may direct the engineer to make, or 
eause to be made by some qualified assistant, such survey or examination 
as will enable him to report intelligently thereon to the board. 

History: En. Sec. 6, Ch. 105, L. 1905; re-en. Sec. 2260, Rev. C. 1907; re-en. Sec. 1971, 
R. C. M. 1921. 

1972. Approval of requests for contracts. If such request shall be ap- 
proved by the board, it shall forthwith cause reservation of such lands to 
be made, and enter into appropriate contract with the United States, sub- 
ject to the limitations by this act prescribed for the reclamation of the 
same. When requests or proposals are not approved by the board, the 
board shall notify the parties making such proposal of such action and the 
reason therefor. The parties so notified shall have sixty days in which to 
submit a satisfactory proposal, but the board may at its discretion extend 


the time to six months. 
History: En. Sec. 7, Ch. 105, L. 1905; re-en. Sec. 2261, Rev. C. 1907; re-en. Sec. 1972, 
R. C. M. 1921. 
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1973. Deposits to cover preliminary survey. Any person wishing to 
reclaim land under this act may apply to the board for a reconnaissance, 
or a preliminary survey, and the board shall require from such applicant 
a deposit of such an amount as in its judgment will defray the expense 
thereof, and cause such survey to be made by the state engineer; and there- 
after the unused part of such deposit, if any, shall be returned to such per- 
son. Persons at whose instance such reservations are made shall pay all 
land office fees and furnish necessary maps; provided, that the provisions 
of this section shall not apply to co-operative projects described in section 
1977 of this code. 


History: En. Sec. 8, Ch. 105, L. 1905; re-en. Sec. 2262, Rev. C. 1907; re-en. Sec. 1973, 
R. C. M. 1921. 


1974. Contracts and bonds. Upon contracting with the United States 
for the reclamation of such lands, it shall be the duty of the board imme- 
diately to enter into a contract with the parties submitting the proposal 
in accordance therewith, which contract shall contain complete specifica- 
tions of the location, dimensions, character, and estimated cost of the pro- 
posed ditch, canal, or other irrigation works, the date or dates when the 
contractor will put settlers on the, reclaimed land, and the price and terms 
upon which the state is to sell or lease the land to the settlers. The pro- 
posed contractor shall execute a bond in such an amount and with such 
sureties as the board shall require, to be conditioned upon the faithful per- 
formance of the contract with the state, and in ease he shall fail, within 
sixty days after being notified by the board that it has contracted with the 
United States for the reclamation of the said lands and is ready to enter 
into a contract with him in accordance with his proposal, or if he shall fail 
within such time to execute such bond, the said board may enter into similar 
contract with any other person, exacting a like bond. No contract shall be 
made by the board which requires a greater time than five years for the con- 
struction of the works, and all contracts shall state that the work shall 
begin within one year from the date of contract, and thereafter to be prose- 
euted diligently to completion. 


History: En. Sec. 9, Ch. 105, I. 1905; re-en. Sec. 2263, Rev. C. 1907; re-en. Sec. 1974, 
R. C. M. 1921. ; 


1975. Rights of contractor. The builder of any such canal or other 
irrigation works shall have the right to so construct or to subsequently 
enlarge or make such changes in the same as will permit the water to be 
used for power purposes, and to use any surplus water carried therein 
for such purpose; such construction, enlargement, change, or use to be 
done without cost to or interference with any purchaser or owner of per- 
petual water right from such canal. All income from the use of such water 
for power shall belong to said builder, his heirs, or assigns; but the use 
for power development shall be subordinate to the irrigation and domestic 
use of the water, and shall not interfere in any way with perpetual rights. 

History: En. Sec. 10, Ch. 105. L. 1905; re-en. Sec. 2264, Rev. C. 1907; re-en. Sec. 
1975, R. C. M. 1921. 7 

. 1976. Same. Any person or company entering into a contract to con- 
struct canals or other irrigation works, and to sell water rights to settlers 
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under this act, may maintain and operate the same until perpetual water 
rights appurtenant to ninety per cent. of the lands, to reclaim which such 
works were constructed, have been sold and paid for, when such works 
shall be turned over to the settlers and others owning rights to take water 
from such canals, who shall have the right thereafter to maintain and 
operate it. The contractor, so long as he maintains and operates the irri- 
g¢ation works, shall have the right to collect from settlers on such lands 
not to exceed one dollar per acre, per year, for each acre of land to which 
his or her water right is appurtenant, said charge to include the cost of 
maintenance, operation, and delivery of water to said land. 


History: En. Sec. 11, Ch. 105, L. 1905; re-en. Sec.. 2265, Rev. C. 1907; re-en. Sec. 
1976, R. C. M. 1921. 


1977. Co-operative reclamation projects. It shall be the duty of the 
Carey land act board to aid co-operative reclamation projects as follows: 
Parties desiring such aid shall incorporate as a co-operative irrigation 
association for the purpose of reclamation by their own labor of arid lands 
open to reservation under the said acts of Congress, and of the settlement 
upon said lands. Each member shall subscribe to one share of the stock 
for each forty-acre tract of land to be filed upon and reclaimed by him, 
and the total number of shares issued by such association shall be limited 
to one for each forty acres of land filed upon. After the articles of incor- 
poration are filed with the secretary of state, the fee for which shall be five 
dollars, the association may apply to the Carey land act board for aid, and 
it shall be the duty of the state engineer or his assistant, under such rules 
and regulations as the board may adopt, to investigate the proposed proj- 
ect, and, if found feasible, to prepare the maps and data required for 
reserving the land under the Carey act, and subsequently to furnish the 
association with the engineering plans necessary for reclamation, and to 
exercise a general supervisory control over their execution. Thereupon 
the said board shall, if in the judgment of the state engineer the reclama- 
tion of such land is feasible and practicable, cause the same to be reserved, 
and contract with the United States, subject to the ‘same limitations as 
hereinbefore provided, for the reclamation of the same. The association 
shall pay the United States land office fees for the reservation of the 
lands, and immediately after contract shall have been entered into with 
the United States shall pay to the Carey land act board twenty-five cents 
per acre filing fee for each acre reserved. When all or any part of said 
land has been reclaimed, the board shall apply for patent for same; pro- 
vided, that all cash outlay required for obtaining patent shall be paid to 
the board by the association immediately. After water has been available 
for irrigation of said lands for four seasons, the association shall, not later 
than November lst of said fourth season, pay to the Carey land act board 
such additional amount, not exceeding one dollar per acre, as may have 
been agreed upon between said board and such association before the res- 
ervation was made, for all said land patented to the state, and thereupon 
deeds shall be issued by the state to each of the stockholders of said asso- 
ciation having settled upon any of said lands, for so many acres as their 
stock may entitle them to respectively. After the state has obtained patent, 
it may issue deeds at any time when the land is paid for, in tracts of not 
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less than forty acres nor more than one hundred and sixty acres to any 
stockholder designated by the association, being a settler upon any of said 
lands. Water rights for said lands shall be appurtenant to and inseparable 
from the legal subdivision for which it was appropriated. 


History: En. Sec. 12, Ch. 105, Ll. 1905; re-en. Sec. 2266, Rev. C. 1907; re-en. Sec. 
1977, R. C. M. 1921. 


1978. Default of construction. Upon the failure of any parties having 
contracts with the state for the construction of irrigation works to begin the 
same within the time specified by the contract, or to complete the same with- 
in the time or in accordance with the specifications of the contract with the 
state, or on a cessation of work under the contract for a period of six 
months after the second year, it shall be the duty of the board to give 
such parties written notice of such failure, and if, after a period of sixty 
days from the receipt of such notice, they shall have failed to proceed 
with the work, or to conform to the specifications of their contract with 
the state, the penal bond securing performance of such contract shall at 
once be declared forfeited to the state, and the contract, in so far as it 
relates to any of said land not settled or reclaimed, shall immediately 
thereafter be void. On the application of the said board the attorney 
general shall be required to institute or defend any suits or actions in 
which may, in any manner, be brought in question the rights of the state 
in any lands in which the state has acquired any interest under any of the 
said acts of Congress, and the said board is hereby authorized and em- 
powered, in the name of the state, to execute any conveyances of any prop- 
erty, the title to which is in the name of the state by reason of any acts 
of the said board or its predecessor, the arid land grant commission, a 
conveyance of which is necessary to or made a condition of the relief asked 
for by the state in any such action. 


History: En. Sec. 13, Ch. 105, . 1905; re-en. Sec. 2267, Rev. C. 1907; re-en. Sec. 
1978, R. C. M. i921. 


1979. Classification of lands. The board shall cause to be classified all 
lands reserved under this act, the expenses for which shall be paid by the 
state out of the funds in the Carey land act fund, if any; if none, then out 
of funds not otherwise appropriated, upon vouchers duly approved by 
the board. The board shall sell or lease any or all of the lands acquired 
by the state under provisions of this act, in quantity not to exceed one 
hundred and sixty acres to one individual, the price and terms of such 
sale or lease to be fixed by the board according to said classification; pro- 
vided, the selling price be not less than fifty cents per acre nor more than 
two dollars and fifty cents per acre. 


History: En. Sec. 14, Ch. 105, L. 1905; re-en. Sec. 2268, Rev. C. 1907; re-en. Sec. 
1979, R. C. M. 1921. 


1980. Applications to settle lands reclaimed. Any citizen of the United 
States, or any person having declared his intention to become a citizen of 
the United States, over the age of twenty-one years, may make application, 
under oath, to the board, to enter any of said land at any time after the 
same has been classified, in any amount not to exceed one hundred and 
sixty acres for any one person; and such application shall set forth that 
the person desiring to make such entry does so for the purpose of settle- 
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ment in accordance with the act of Congress and the laws of this state 
relating thereto, and that the applicant has never received the benefit of 
the provisions of this act to an amount greater than one hundred and sixty 
acres, including the number of acres specified in the application under con- 
sideration. Such application must be accompanied by a certified copy 
of a contract for a perpetual water right, made and entered into by the 
party making application with the person, company, or association who 
has been authorized by the board to furnish water for the reclamation of 
said lands; and if said applicant has at any previous time entered land 
under the provisions of this act, he shall so state in his application, to- 
gether with description, date of entry, and location of said land. The 
board shall thereupon file in its office the application and papers relating 
thereto, and, if allowed, issue a certificate of location to the applicant. 
All applications of entry shall be accompanied by a payment of twenty-five 
cents per acre, which shall be paid as partial payment on the land if the 
application is allowed; and all certificates when issued shall be recorded 
in a book to be kept for that purpose. If the application is not allowed, 
the twenty-five cents per acre accompanying it shall be returned to appli- 
eant; provided, that where the construction company fails to furnish water 
to any settler under the provisions of its contract with the state, the state 
shall refund to such settler all payments that he shall have made to the 
state. 


History: En. Sec. 15, Ch. 105, L. 1905; re-en. Sec. 2269, Rev. C. 1907; re-en. Sec. 
1980, R. C. M. 1921. 


1981. Execution of deeds. After the state has received a patent for 
any such land reclaimed, and a purchaser has paid in full for any part of 
it, said board shall, in the name of the state, execute and deliver to him 
a deed for the same. 


History: En. Sec. 17, Ch. 105, L. 1905; re-en. Sec. 2271, Rev. C. 1907; re-en. Sec. 
1981, R. C. M. 1921. 


1982. Failure of claimants to comply with contract. If any claimant 
having filed on any such land shall fail, for a period of one year after 
water is available for his land, and after notice thereof is given to him 
by said board, by letter mailed to the postoffice nearest such land, to make 
payment of any sums remaining due on account of the purchase price for 
such land, then, after notice shall have been published once a week for 
four successive weeks in a newspaper of general circulation in the county 
where the land is located, his or her rights to any and all such land and 
any water right appurtenant to the same, and all payments made, shall be 
forfeited. 


History: En. Sec. 18, Ch. 105, L. 1905; re-en. Sec. 2272, Rev. C. 1907; re-en. Sec. 
1982, R. C. M. 1921. 


1983. Water rights—foreclosure of lien for deferred payments. The 
water rights to all lands acquired under the provisions of this act shall 
attach to and become appurtenant to the land as soon as title passes from 
the United States to the state. Any person, company, or association fur- 
nishing water for any tract of land shall have a first and prior lien on said 
water right and land upon which said water is used for all deferred pay- 
ments for said water rights; said lien to be in all respects prior to any 
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and all other liens created or attempted to be created by the owner or 
possessor of said lands. Upon default in any of the deferred payments 
secured by any lien under the provisions of this act, the person, company 
of persons, association, or incorporated company holding or owning said 
lien may foreclose the same in the same manner as mortgages of real prop- 
erty are foreclosed. All sales shall be advertised in a newspaper of general 
circulation, published in the county where said land or some part thereof 
is situate, for six consecutive weeks, and the same shall be sold to the 
highest bidder at the front door of the court-house of the county, or such 
place as may be agreed upon by the terms of the aforesaid contract. The 
sheriff of said county shall in all such cases give all notices of sale, and 
shall sell all such land and water rights, and shall make and execute a 
certificate of sale to the purchaser thereof, and at such sale no person, 
company of persons, association, or incorporated company owning and hold- 
ing any lien shall bid in or purchase any land or water right at a greater 
price than the amount due on deferred payment for said water right and 
land, and the cost incurred in making the sale of said land and water right. 
At any time within twelve months after the foreclosure sale by the sheriff 
of the land and water right as aforesaid, the original owner against whom 
the lien has been foreclosed may apply to the person, company of persons, 
association, or incorporated company purchasing at such gale, to redeem 
said land and water rights, and the purchaser shall assign the certificate 
of sale to such land and water rights to such original owner upon the 
payment by him within such twelve months of the amount of the lien for 
which the same was sold at such foreclosure sale, together with the interest 
at ten per cent. per annum, costs, and charges thereon. When the lien 
holder becomes the purchaser at such foreclosure sale, and such lands and 
water rights are not redeemed by the original owner within twelve months, 
then at any time within three months thereafter any person desiring to 
settle and use such lands and water rights may apply to the purchaser at 
such foreclosure sale to redeem such land and water rights, and such pur- 
chaser shall assign the certificate of sale of such land and water rights to 
the person desiring to redeem the same, upon the payment by him of the 
amount of the len for which the same was sold at such foreclosure sale, 
together with the interest, costs, and charges thereon. Upon issuing any 
certificate of sale, it shall be the duty of the sheriff to file for record in 
the office of the county clerk of the county where such land is situated, a 
certified copy of such certificate of sale assigned to him by the purchaser | 
as aforesaid, upon his redemption of such land and water rights. In case 
the land and water rights shall be redeemed by any person other than the 
original owner, the sheriff shall, upon presentation of such certificate, issue 
a deed for such land and water rights to the person redeeming the same. 
If the land and water rights shall not be redeemed by any person within 
the time and in the manner hereinbefore provided, it shall be the duty 
of the sheriff, upon presentation of certificate of sale by the original pur- 
chaser to issue a deed to such purchaser. Where such land and water 
rights are not purchased by the lien holder at such foreclosure sale, it 
shall be the auty of the sheriff to first pay the lien holder out of the pro- 
ceeds of such sale the amount of the lien, together with all interest, costs, 
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and charges thereon, and to pay any balance remaining to the person 
against whom such lien has been foreclosed, and for his services in such 
eases the sheriff shall receive the same fees as are provided by law in civil 
eases. Under no circumstances shall a lien be foreclosed against land 
belonging to the state and not filed on by an individual. In ease the 
claimant whose rights to any such land and water shall have been divested 
by any deed issued, as in this section provided, shall not have paid to the 
state sums due or to become due to it on account of such land, any person 
desiring to settle upon the same shall acquire the right so to do upon pay- 
ment to the grantee under such sheriff’s deed of the amount which would 
have effected a redemption at the time, with ten per cent. additional; 
provided, that the holder under the deed shall have the right to remove 
any crops which may be growing upon such land at the time such intending 
settler offers to pay such sum. 


History: En. Sec. 19, Ch. 105, L. 1905; re-en. Sec. 2273, Rev. C. 1907; re-en. Sec. 
1983, KR. C. M. 1921. 


1984. Rights of way. The map in the office of the board of the lands 
selected under the provisions of this act shall show the location of the 
eanals or other irrigation works approved in contract with the board, 
and all lands filed upon shall be subject to the right of way such canals or 
irrigation works; said right of way to embrace the entire width of the canal 
and such additional width as may be required for its proper construction, 
operation, and maintenance, the width of the right of way to be specified 
in the contracts provided for in this act. 

History: En. Sec. 20, Ch. 105, L. 1905; re-en. Sec. 2274, Rev. C. 1907; re-en. Sec. 
1984, R. C. M. 1921. 

1985. Board may exercise right of eminent domain. The right of 
eminent domain may be exercised in the manner prescribed by the code 
of civil procedure by any person, association, or corporation, foreign or 
domestic, entering into any contract with the said board to reclaim any 
lands in order to condemn any property subject to condemnation as therein 
provided, for right of way the construction of which may be provided for 
by any such contract, or for the erection or construction of any works to 
be used in connection therewith. 


History: Fn. Sec. 21, Ch. 105, L. 1905; re-en. Sec. 2275, Rev. C. 1907; re-en. Sec. 
1985, R. C. M. 1921, 


1986. Right of board to appropriate water. The said board, or any 
person, association, or corporation contracting with it for the reclamation 
of any such lands, shall have the right to appropriate any unappropriated 
waters of the state necessary to the carrying out of any contracts entered 
into by them, or either of them, in relation to the same, in the same manner 
as appropriations are required to be made in behalf of individuals. 

History: En. Sec. 22, Ch. 105, L. 1905; re-en. Sec. 2276, Rev. C. 1907; re-en. Sec. 
1986, R. C. M. 1921. 

1987. Seal—fees. The board shall prescribe the duties of all its 
employees, shall use a seal, and shall collect the following fees: For 
filing each application, one dollar; for filing each final proof, one dollar; 
for issuing each patent, one dollar; for making certified copies of records 
or papers, the same fees as provided to be charged by the secretary of 
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state for like services. The money collected for fees shall be paid to the 
state treasurer on the last day of each month, and by him credited to the 
Carey land act fund. The filing fees, when paid for land reserved but not 
patented to the state, shall be kept in a separate fund, called Carey land 
filing fund, and can be paid out only for refunds in the event that the land 
is not reclaimed within the contract period; said refund to be made upon — 
orders from the board to the state auditor, specifying the lands filed on 
and by whom; but after any of these lands are patented, the filing fees 
paid for the same shall be transferred from the said fund to the Carey 
land act fund, upon an order from the board to the state auditor specifying 
the legal subdivisions of land and total acreage. 


History: En. Sec. 23, Ch. 105, L. 1905; re-en. Sec. 2277, Rev. C. 1907; re-en. Sec. 
1987, R. C. M. 1921. 


1988. Board may permit limited settlements. For the purpose of 
expediting the settlement of any lands for the reclamation of which the 
said board may make contracts, it may, on such terms as may by the said 
board be prescribed by rule or contract, permit any such lands to be 
improved and occupied and cultivated for limited periods; provided, how- 
ever, that such occupancy shall not preclude any person desiring to settle 
upon such lands from doing so at any time. 


History: En. Sec. 24, Ch. 105, L. 1905; re-en. Sec. 2278, Rev. C. 1907; re-en. Sec. 
1988, R. C. M. 1921. 


1989. Disposition of proceeds of sale or lease of lands. All moneys 
received by the board from the sale or lease of lands reclaimed under the 
provisions of this act shall be deposited upon the last day of each month 
with the state treasurer to the credit of the Carey land act fund, and such 
sums as may be necessary shall be used: 

1. For the payment of the current expenses of the board and of the 
state engineer’s office hereafter incurred in carrying out the provisions of 
this act, said engineer’s expenses to include a charge for actual cost of 
time devoted to board matters. 

2. To reimburse the state general fund for expenses of the board, two 
thousand dollars, and of the state engineer two thousand dollars, heretofore 
incurred and paid out of the general fund. 

3. To reimburse the state for expenses of the state arid land grant 
commission, five thousand seven hundred and seven dollars and sixty- 
five cents, heretofore paid out of the general fund; provided, that the 
reimbursements thus made shall be paid into the state engineer’s expense 
fund, which is hereby created, and shall be used under the direction of 
the state board of land commissioners and the state engineer in carrying 
out the provisions of paragraphs 2, 38, and 4 of section 1955 of this code. 
Claims against said expense fund shall be passed upon and paid in same 
manner as other claims against state funds. 

4. After paying the current expenses and reimbursements above 
designated, if there be a balance in said fund, there shall be estimated by 
the board the sum that in its judgment will suffice for its next two years’ 
expenses, and whenever the remainder in said fund, less said estimate, 
shall equal two thousand dollars, the same shall be applied pro rata to 
the payment of warrants issued by the state arid land grant commission 
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for expenses incurred by it against districts Nos. 1, 2, and 4, and open 
accounts which are credited on the ledger of said commission to sundry 
persons for supplies furnished, the aggregate of said warrants and 
accounts being, without interest, eighteen thousand six hundred ninety- 
seven dollars and forty-five cents; and any balance remaining shall 
constitute a trust fund in the hands of the state treasurer, the same to be 
used only for the reclamation of other arid lands. 


History: En. Sec. 25, Ch. 105, L. 1905; re-en. Sec. 2279, Rev. C. 1907; re-en. Sec. 
1989, R. C. M. 1921. 


1930. Expenses. That the expenses actually incurred in connection 
with each district or project to be reclaimed under this act may be deter- 
mined, it shall be the duty of the state engineer to report to the board his 
expenses and the time he spends in connection with each. The office and 
clerical expenses of the board shall be by it apportioned at the end of each 
fiscal year among various districts and projects, and correct charges of 
these and the engineer’s salary and expenses made against the different 
districts and projects. 


History: En. Sec. 26, Ch. 105, L. 1905; re-en. Sec. 2280, Rev. C. 1907; re-en. Sec. 
1990, R. C. M. 1921. 


1991. Board shall issue biennial reports. The board shall issue a bien- 
nial report showing the status of various districts and projects, the receipts 
and expenses, lands reclaimed and patented to the state, if any, and other 
results of its work. If requested by the governor, a report shall be made 
at any time. 


History: En. Sec. 27, Ch. 105, L. 1905; re-en. Sec. 2281, Rev. C. 1907; re-en. Sec. 
1991, R. C. M. 1921. 


1992. Sale of irrigable state land in farm units. In order to assist in 
the reclamation and settlement of arid lands in this state, and for the pur- 
pose of co-operating with and aiding in the construction of works for the 
irrigation and reclamation of arid lands, all lands now or hereafter owned 
by the state and designated as irrigable lands under any existing or pro- 
posed irrigation system in Montana shall be disposed of in farm units and 
at public sale. 

History: En. Sec. 1, Ch. 123, L. 1911; re-en. Sec. 1992, R. C. M. 1921. 


1993. Withdrawal of lands embraced within irrigation project. Any 
irrigation company or association now operating in this state, or which 
shall hereafter propose to operate for the reclamation of arid lands, shall 
file with the state board of land commissioners a petition asking that an 
order be made and entered, withdrawing from sale all irrigable state lands 
embraced within the irrigation project until the completion of the irrigation 
system whereby such state land may be reclaimed. 

There shall be filed, accompanying said petition, a plat showing the 
location of the lands owned by the state with reference to the proposed or 
existing irrigation system, and satisfactory evidence must be submitted 
to the board showing the ability of the corporation, association, person or 
persons to complete the irrigation system, and provide a sufficient supply 
of water to reclaim the state lands embraced in the project, and also show- 
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ing that the state lands are so located that they can be properly irrigated 
from such irrigation system. 

After investigating the subject, if the board of land commissioners be 
satisfied that lands owned by the state will be benefited, and that the with- 
drawal of same from sale until the completion of any irrigation project will 
benefit and assist such project, it shall make and enter an order withdraw- 
ing such lands from sale in accordance with the terms of this act. 

Such order may thereafter be revoked by said board if, in its judgement 
and discretion, the continuance of the withdrawal of such lands is not of 
benefit to the state, the public, or aidful to the irrigation project. 

History: En. Sec. 2, Ch. 123, L..1911; re-en. Sec. 1993, R. C. M. 1921. 


1994. Sale of withdrawn lands at public auction. At any time after 
such withdrawal, the state board of land commissioners shall, upon the 
application of the said corporation, association, person or persons having 
such withdrawal made, offer the said lands or the part thereof covered by 
such application for sale at public auction, in such tracts or parcels as may 
be designated in such application, not exceeding 160 acres to one person, 
corporation, or association. 

History: En. Sec. 3, Ch. 123, L. 1911; re-en. Sec. 1994, R. C. M. 1921. 


1995. Lease of withdrawn lands. After withdrawal of any state lands 
from sale under the terms of this act, the state board of land commissioners 
may, if it deems it to the best interests of the state, lease said lands or any 
part or portion thereof. 

History: En. Sec. 4, Ch. 123, L. 1911; re-en. Sec. 1995, R. C. M. 1921. 


CHAPTER 181 
EXCHANGE OF SHORE LANDS, TIMBERED, CUT OVER OR 
BURNT OVER LANDS 


Section 1995.1. Exchange of timbered, cut over or burnt over lands. 
1995.2. Forester to investigate. 
1995.3. Investigation and findings concerning exchange of land. 
1995.4. Hearing concerning exchange—notice—final order. 
1995.5. Rules and regulations may be made by state board. 
1995.6. Federal approval required. 

1995.1. Exchange of timbered, cut over or burnt over lands. That the 
state board of land commissioners of the state of Montana is hereby author- 
ized to accept on behalf of the state of Montana title in fee simple to any 
lands, timbered or from which the timber has been cut or burned, and in 
exchange therefor may convey not to exceed an equal value of similar land 
owned by the state of Montana; provided, however, that no such exchange 
shall be made except those which in the opinion of the state board of land 
commissioners of the state of Montana will benefit the public interest. That 
for the purpose of such exchange, all lands now owned by the state, includ- 
ing those referred to in section 1830.1 and section 1805.66, are subject to be 
offered for such exchange, and any restrictions against their sale or dis- 
posal are for the purpose of such exchange hereby released. 

History: En. Sec. 1, Ch. 180, L. 1931. 


1995.2. Forester to investigate. Whenever a proposal for such ex- 
change is made and the owners of the respective tracts involved seem 
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agreeable to negotiate such exchanges, such proposal shall be referred to 
the state forester of the state of Montana and he shall cause a thorough in- 
vestigation to be made of all of the lands involved in such proposal and 
shall estimate the value of all of such lands and consider every factor in con- 
nection with such proposal as may effect the public interest. 

History: En. Sec. 2, Ch. 180, L. 1931. 


1995.3. Investigation and findings concerning exchange of land. That 
the state forester, whenever any proposal of exchange hereunder has been 
referred to him, shall as soon as he may conclude an investigation thereof 
report to the state board of land commissioners the facts disclosed by his 
investigation and shall include in his report a recommendation concerning 
such proposal including his reasons therefor in writing. If the state board 
of land commissioners after considering such report and recommendation 
and making or causing to be made such further investigation as it may deem 
advisable is of the opinion that such exchange is in the public interest, said 
state board of land commissioners shail thereupon consider the entire mat- 
ter and shall make findings and conclusions concerning such proposal and 
thereupon shall make an order rejecting the said proposal and dismiss the 
same, or if in the judgment of said board said exchange is in the public 
interest and should be made, the order shall so recite and shall contain an 
accurate description of all lands to be exchanged. 

History: En. Sec. 3, Ch. 180, L. 1931. 


1995.4. Hearing concerning exchange—notice—final order. That if the 
state board of land commissioners shall approve the proposal for exchange, 
the commissioner of state lands and investments shall cause to be published 
at least once in some newspaper of general circulation in each county in 
which any of the lands involved are located, a notice reciting in general 
terms the proposal and describing the lands involved therein and ownership 
thereof which said notice shall fix a day not less than twenty (20) and not 
more than sixty (60) days from the date of the first publication thereof at 
which the state board of land commissioners will hear objections to the 
proposed exchange and at which any person, firm or corporation may ap- 
pear in person or by representative and be heard thereon. 

That within ten (10) days after the conclusion of said hearing said 
board of land commissioners shall make a final order describing therein the 
terms of the proposal for the exchange of the land involved and shall there- 
upon either dismiss the proposal as not being in the public interest or shall 
direct the proper officers to proceed to consummate the said exchange. 

History: En. Sec. 4, Ch. 180, L. 1931. 


1995.5. Rules and regulations may be made by state board. The state 
board of land commissioners of the state of Montana is hereby authorized 
and directed to adopt and promulgate such rules, regulations and methods 
of procedure affecting or touching the exchanges of lands herein pro- 
vided for, as in their judgment may seem advisable to the end that the 
public interests may be conserved. 

History: En. Sec. 5, Ch. 180, L. 1931. 

1995.6. Federal approval required. ‘This act shall take effect and be- 
come operative only if, as and when the Congress of the United States shall 
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authorize the conveyance of lands granted to the state of Montana by the 
United States and all lands taken in exchange for lands heretofore granted 
by the United States to the state of Montana, shall be subject to the same 
restrictions, limitations and provisions as the lands granted by the United 
States are now subject to, and all lands granted by the state in carrying 
out such exchanges shall thereafter be free from the restrictions and limita- 
tions provided by the enabling act of the state of Montana or other grant 
from the United States. 
History: En. Sec. 6, Ch. 180, L. 1931. 


CHAPTER 182 


TAXATION, DEFINITIONS CONCERNING—TAXABLE VALUE 
Section 1996. Definition of terms. 
1996.1. Taxable value, how ascertained. 

1996. Definition of terms. Whenever the terms mentioned in this sec- 
tion are employed in dealing with the subject of taxation, they are employed 
in the sense hereafter affixed to them. 

First—The term ‘‘property’’ includes moneys, credits, bonds, stocks, 
franchises, and all other matters and things, real, personal, and mixed, 
capable of private ownership; but this must not be construed so as to 
authorize the taxation of the stocks of any company or corporation when 
the property of such company or corporation represented by such stocks 
is within the state and has been taxed. 

Second—The term ‘‘real estate’’ includes: 

1. The possession of, claim to, ownership of, or right to the possession 
of land. 

2. <All mines, minerals, and quarries in and under the land, subject to 
the provisions of section 2088 of this code, all timber belonging to individ- 
uals or corporations growing or being on the lands of the United States, 
and all rights and privileges appertaining thereto. 

3. Improvements. 

Third—The term ‘“‘improvements’’ includes all buildings, structures, fix- 
tures, fences, and improvements erected upon or affixed to the land, whether 
title has been acquired to said land or not. 

Fourth—The term ‘‘personal property’’ includes everything which is - 
the subject of ownership, not included within the meaning of the term 
‘‘real estate’’ and ‘‘improvements.’’ ) 

Fifth—The terms ‘‘value’’ and ‘‘full cash value’’ mean the amount 
at which the property would be taken in payment of a just debt due from 
a solvent debtor. 

Sixth—The term ‘‘credit’’ means those solvent debts, secured or unse- 
cured, owing to a person. 

The term ‘‘debts’’ means those secured or unsecured liabilities, owing by 
a person. 

In making up the amount of credits which any person is required to 
list, he will be entitled to deduct from the gross amount the amount of all 
bona fide debts owing by him, but no acknowledgment of indebtedness not 
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founded on actual consideration, and no such acknowledgment made for 
the purpose of being so deducted, must be considered a debt within the 
intent of this section; and no person is entitled to a deduction on account 
of an obligation of any kind given to an insurance company for the premi- 
um of insurance, nor on account of any unpaid subscription to any institu- 
tion or society, nor on account of a subscription to or instalment payable 
on the capital stock of any company or corporation; and no liability of any 
‘person or persons as surety for another must be deducted; and no deduction 
must be made in any case unless the party claiming such deduction discloses 
to the assessor, under oath the name or names of the persons to whom such 
party is indebted, and the amount of such indebtedness to each, and also 
that such indebtedness is not barred by the statute of limitations. 


History: En. Sec. 4, p. 74, L. 1891; 
re-en. Sec. 3680, Pol. C. 1895; re-en. Sec. 
2501, Rev. C. 1907; re-en. Sec. 1996, R. C. 
M. 1921. Cal. Pol. C. Sec. 3617. 


Credits 


Moneys due a bank from other banks 
are credits within the definition of the 
term given in this section. Clark v. 
Maher, 34 M 391, 400, 87 P 272. 


An option to purchase real and personal 
property created no indebtedness which 
could be enforced, and, therefore, the 
amount due and unpaid. under the con- 
tract was not a ‘‘credit,’’ within the 
meaning of this section, namely, a solvent 
debt, which could properly be taxed. Read 
vy. Lewis and Clark County, 55 M 412, 
RIS PVT BAP Las 


Improvements 


The term improvement as used in the 
mechanics lien statute means an addition 
to the property, rather than repairs made 
on a building. Interstate Lumber Co. v. 
Rider et al., 93 M 489, 494, 19 P 2d 644. 

Operation and Effect : 

This section determines the classifica- 
tion of property for purposes of taxation, 
and courts are limited by that classifica- 
tion in determining how property should 
be assessed. Helena Water Works Co. v. 
Settles, 37 M 237, 239, 95 P 838. 


Personal Property 


Personal property owned by a national 
bank is not subject to taxation under 
state laws. First Nat. Bank v. Province, 
20 M 374, 376, 377, 51 P 821. 


Stocks of a state bank or trust com- 
pany fall within the definition of the 
term ‘‘property’’ as given in subdivisions 
1 and 4 of this section. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 106, 
81 P 950. 

For purposes of taxation a water right is 
personal property. Helena Water Works 
Co. v. Settles, 37 M 237, 239, 95 P 838, 

Annual crops growing upon land are not 
part of the land under the statutes of this 
state, but where the owner of the land 


sells it with the right of immediate pos- 
session in the purchaser and without re- 
serving the crop thereon and the purchaser 
takes possession before severance, title 
passes to the crop as well, and this prin- 
ciple is applicable where the land is sold 
at decretal or execution sale. Kester v. 
Amon et al., 81 M 1, 9, 261 P 288. 


Id. Where an occupant of land, be he 
a purchaser, tenant or mere trespasser 
holding it adversely to the owner, plants 
and cultivates crops, they are his personal 
property provided he remains in posses- 
sion until after they are harvested. 


Property Not Included in the Preceding 
Six Classes 


Individually owned shares of state bank 
stock are not ‘‘ecredits’’ as defined by 
subd. 6, and therefore may not properly 
be placed in class 5 of the classification 
act, (sections 1999, 2000, R. C. M. 1921) 
nor do they properly belong in class 6, 
which embraced only shares of national 
bank stock and moneyed capital owned by 
a bank and employed in its business, but 
in the absence of more specific provisions 
should go into class 7, as property not in- 
cluded in the preceding six classes. State 
v. Mady, 83 M 418, 272 P 691. 


Real Estate 


For the purposes of taxation, the word 
‘‘property’’ includes ‘‘real estate,’’ and 
within the definition of ‘‘real estate’’ is 
the possession of, claim to, ownership of, 
or right to the possession of land. State 
lands after sale, but before the price is 
fully paid, are subject to taxation as the 
property of the purchaser. Courtney v. 
LAT Wes County, 21 M 591, 593, 594, 55 

59. 


If unpatented mining claims are not 
taxable, it is not because they are not 
property within the definition of this sec- 


‘tion, but because they have been exempted 


from the general provisions of the revenue 
laws. Cobban v. Meagher, 42 M 399, 409, 
113. P 290. 


The provision of the above section, that 
‘‘the term ‘real estate’ includes the pos- 
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session of, claim to, ownership of, or right 
to the possession of land,’’ declares a rule 
independent of statute. Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 294, 137 P 386. 

Id. Coal deposits underlying land form 
a part of the real estate within the defi- 
nition of that term given in the above 
section, and the reservation of those de- 
posits in a deed, with the right to mine, 
constitutes an interest in real estate. 

The right reserved in a deed of a rail- 
road company to such use of the surface 
of the land as may be found necessary 
for the exploration, mining and carrying 
away of the coal that may be found below, 
is a valuable interest in the land itself, 
and as such properly subject to taxation 
under this section and section 1997. The 
taxable value of the right to the use of 
the surface of the land for such purposes, 
omitting the deposit from the estimate, 
is to be ascertained as if the entire estate 
or land was vested in the grantee, the 
assessor to make an equitable apportion- 
‘ment of this value between the grantee 
and the railway-company. Northern Pae. 
Ry. Co. v. Musselshell Co., 54 M 96, 108, 
LOOP e! 

So long as petroleum and gas remain 
in the ground they are part of the realty 
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and as such subject to the owner’s con- 
trol. Williard et al. v. Federal Surety 
Co., 91 M 465, 471, 8 P 2d 633. 


Value and Full Cash Value 


All taxable property must be assessed 
at its full cash value, the terms ‘‘value’’ 
and ‘‘full cash value’’ being defined as 
‘‘the amount at which property would 
be taken in payment of a just debt due 
from a solvent creditor.’’ Wells Fargo 
& Co. v. Harrington, 54 M 235, 242, 169 
P 463. 


References 


Cited or applied as section 2501, revised 
codes, in Anaconda C. Min. Co. v. Ravalli 
County, 52 M 422, 425, 158 P 682; Cruse 
v. Fischl, 55 M 258, 265, 175 P 878; State 
ex rel. Rankin v. Harrington, 68 M 1, 17, 
27, 217 P. 681;.State ex rel. Norther 
P. Ry. Co. v. Duncan, 68 M 420, 425, 219 
P 638; State v. Rarey, 72 M 270, 279, 233 
P 615; Montana Nat. Bank v. Yellowstone, 
78 M 62, 252 P 876; Butte Electric Ry. 
Cor wi" Brett. 80 “M812; Liyc2or hae ree 
State ex rel. Schoonover, 89 M 257, 270, 
297 P 476; Rosebud County v. Smith et 
al, 92 M:80,50;: Bead 1074, 


Taxable value, how ascertained. Wherever, by statute, rule, or 


law, it is or shall be provided that any tax shall or may be levied to the 
extent of a given number of mills on the property, within any county, or 
tax district or unit, or on the dollar, or on the value of such property, or 
on the taxable value or assessed value thereof, or similar expressions, or 
wherever it is or shall be provided, as aforesaid, that a tax may be levied 
not exceeding a given number of mills levied as aforesaid, or not exceeding 
a given percentage of the value, or taxable value, or assessed value of prop- 
erty, or similar expressions, the said expressions shall be taken to mean the 
value of the taxable property in such county, tax district, or tax unit, as 
ascertained or determined by taking a percentage of the true and full value, 
provided, or to be provided, by law, rule, or practice, for the purposes of 
taxation, unless a meaning otherwise expressly and clearly appears to the 
contrary. 


History: En..Sec. 1, Ch. 158, L. 1923. 


Operation and Effect 


Upon the sale of the state educational 
bonds under the provisions of initiative 
measure No. 19, the duty to levy and col- 
lect for their payment a tax on the as- 
sessed value of all taxable property in 
the state became an obligation of the 
contract between the state and the hold- 


ers of such bonds, which under section 2, 
article XIII, constitution, it was beyond 
the power of the legislature to impair by 
passage of chapter 158, laws of 1923, (this 
section), in effect providing that where 
a statute authorizes the imposition of a 
tax, its basis shall be the taxable, and not 


‘the assessed or true, value of such prop- 


erty. State ex rel. Judd v. Cooney et al., 
97 M .73, 80,:32 P. 2d. 851. 


CHAPTER 183 
PROPERTY SUBJECT TO TAXATION—EXEMPTIONS 


Section 1997. 


1998. Exemptions from taxation. 


Froperty subject to taxation. 
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1997. Property subject to taxation. All property in this state is sub- 
ject to taxation, except as provided in the next section. 


History: Ap. p. Sec. 1667, Comp. Stat. 
1887; en. Sec. 1, p. 73, L. 1891; re-en. Sec. 
3670, Pol. C. 1895; re-en. Sec. 2498, Rev. 
C. 1907; re-en. Sec. 1997, R. C. M. 1921. 
Cal. Pol. C. Sec. 3607. 


Operation and Effect 


A mortgage regarded as collateral se- 
eurity belongs to the owner of the debt, 
and is deemed to have no situs except 
that of the domicile of the owner, and, 
if owned by one not a resident of the 
state, is not property in the state, sub- 
ject to taxation, and can only be assessed 
at the domicile or place of residence of 
the creditor, without regard to the domi- 
cile of the debtor. Holland v. Board of 
Commissioners, 15 M 460, 462, 39 P 575. 
See, also, Monidah Trust v. Sheehan, 45 
M 424, 430, 123 P 692. 


The provisions of the code relating to 
revenue, contain a scheme for assessment, 
equalization, and collection of taxes com- 
plete in itself, which is available for all 
taxing purposes for the state, county, and 
subdivisions of counties. The fundamen- 
tal idea of this scheme or plan is that 
there must be one tax-roll for all purposes, 
and that the board of county commis- 
sioners must levy all taxes for the county 
and its subdivisions, except incorporated 
cities and towns which have ordinances 
providing for the assessment and collection 
of their own taxes. Hilburn vy. St. Paul 
ete. Ry. Co., 23 M 229, 242, 58 P 551. 


The separate estates which different 
persons may own in the same land, as 
where one owns the surface, another the 
growing timber, and a third the mineral 
underground, may each be subject to tax- 
ation, except such as specifically ex- 
empted. Northern Pac. Ry. Co. v. Mjelde, 
48 M 287, 295, 137 P 386. 


Where lands are sold with reservations 
in the grantor of minerals therein and 
the right to mine the same, as well as of 
a right of way over them for mining 
purposes, and for the removal of timber 
from adjoining lands, such reservations 
constitute property subject to taxation 
under this section and section 1996, post. 
Anaconda C. Min. Co. v. Ravalli County, 
52 M 422, 425, 158 P 682. 


Held, that shares of stock in foreign 
corporations owned by a legal resident of 
the state who, however, for all intents 
and purposes had left Montana and was 
doing business as a stock broker in the 
city of New York, which shares had never 
been within this state but were held and 
had their business situs in the state of 
New York, were not subject to taxation 
within this state. State ex rel. Rankin v. 
Harrington, 68 M 1, 16 et seq., 217 P 681. 


Id. The taxing power of the state does not 
extend beyond its territorial limits. 


Id. Shares of stock, if within the state, 
whether belonging to residents or non- 
residents are proper subjects of taxation. 


id. The maxim ‘‘mobilia sequuntur per- 
sonam’’ as applied to determine the situs 
of personal property for purposes of tax- 
ation is not of universal application but 
must give way in the face of contrary 
facts. 


Id. Shares of stock in corporations are 
deemed intangible property taxable at 
the residence of their owner, except where 
there is such a combination of circum- 
stances as produce what is referred to in 
the books as a business situs as distin- 
guished from the domicile of the owner. 


Id. The state may tax a resident upon his 
stocks in foreign corporations which have 
no situs other than the domicile of their 
owner. 


Id. Where shares of stock are kept out of 
the state for the purpose of evading tax- 
ation they are not within the rule as to 
business situs but are controlled by the 
maxim mobilia sequuntur personam, and 
are taxable at the domicile of their owner. 


The real estate, furniture and fixtures 
and moneyed capital of a state bank, 
constitute all its taxable property. East 
Helena State Bank v. Rogers, 73 M 210, 
212, 236 P 1090. 


The securities of the United States 
held by a bank are not. taxable by the 
state directly or indirectly. Montana Nat. 
Bank v. Yellowstone County, 78 M 62, 84, 
25a P..876. 


Id. To the extent that shares of stock of 
a bank have a value over and above the 
taxable real and personal property of the 
bank, they are taxable, under the consti- 
tutional command (sections 1 and 2, ar- 
ticle XII) that all property, other than 
that specially exempted, must be taxed 
without reference to the character of the 
securities which go to make up that value. 


References 


Cited or applied as section 3670, polit- 
ical code, in Montana Coal & Coke Co. v. 
Livingston, 21 M 59, 52 P 780; Daly 
Bank ete. Co. v. Board of Commrs., 33 
M 101, 106, 81 P 950; as section 2498, 
revised codes, in Cobban v. Meagher, 42 
M 399, 407, 113 P 290; Northern Pace. 
Ry. Co. v. Musselshell Co., 54 M 96, 108, 
169 P 53; Cruse v. Fischl, 55 M 258, 263,. 
175 P 878; Homestake Exploration Corp. 
v. Shoregge, 81 M 604, 264 P 388; Simp- 
son v. Silver Bow County, 87 M 83, 98,. 
285 P 195; Rosebud County v. Smith et. 
aby 8. Pi 2dn1071, 
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1998. Exemptions from taxation. The property of the United States, 
the state, counties, cities, towns, school districts, municipal corporations, 
public libraries, such other property as is used exclusively for agricultural 
and horticultural societies, for educational purposes, places of actual re- 
ligious worship, hospitals and places of burial not used or held for private 
or corporate profit, and institutions of purely public charity, evidence of 
debt secured by mortgages of record upon real or personal property in the 
state of Montana, and public art galleries and public observatories not used 
or held for private or corporate profit, are exempt from taxation, but no 
more land than is necessary for such purpose is exempt; provided, that the 
terms public art galleries and public observatories used in this act shall 
mean only such art galleries and observatories whether of public or private 
ownership, as are open to the public, without charge or fee at all reasonable 
hours, and are used for the purpose of education only, and also when a 
clubhouse or building erected by or belonging to any society or organiza- 
tion of honorably discharged United States soldiers, sailors or marines who 
served in army or navy of United States, is used exclusively for educational, 
fraternal, benevolent or purely public charitable purposes, rather than for 
gain or profit, together with the library and furniture necessarily used in 
any such building, and all property, real or personal, in the possession of 
legal guardians of incompetent veterans of the World War or minor de- 
pendents of such veterans, where such property is funds or derived from 
funds received from the United States as pension, compensation, insurance, 
adjusted compensation, or gratuity, shall be exempt from all taxation as 
property of the United States while held by the guardian, but not after 
title passes to the veteran or minor in his or her own right on account of 
removal of legal disability. 


History: Ap. p. Sec. 2, p. 73, L. 1891; Ta: 


re-en. Sec. 3671, Pol. C. 1895; re-en. Sec. 
2499, Rev. C. 1907; amd. Sec. 1, Ch. 97, 
TL. 1911; amd. Sec. .J, Of." 28, 1. 1919; 
re-en. Sec. 1998, R. C. M. 1921; amd. Sec. 
1, Ch. 98, L. 1931. Cal. Pol. C. Secs. 3607 
and 3611. 


Evidence of Debt Secured by Mort- 
gages 

Held, that chapter 64, laws of 1929, in 
providing that mortgages on real and 
personal property belonging to a bank- 
ing institution shall be included in the 
computation looking to the ascertain- 
ment of the value of its moneyed capital 
and its shares of stock for taxation pur- 
poses, while others owning mortgages are 
exempt from taxation thereon, does not 
violate the state or federal constitutions. 
Bank of Miles City v. Custer County, 93 
M 291, 298, 19 P 2d 885. 


Operation and Effect 


State and county bonds held in private 
ownership within the state are ‘‘prop- 


erty,’’ within the meaning of that term 


as employed in the constitution and 
revenue laws of the state, and, not being 
declared exempt, are taxable as_ such. 
Cruse v. Fischl, 55 M 258, 265, 175 P 878. 


The constitution expresses the en- 
tire will of the people with respect to 
property absolutely exempt from taxation, 
and the extent of legislative power to 
create exemptions; this section authoriz- 
ing exemptions from taxation is there- 
fore to be construed strictly; nothing is 
to be implied; the lawmakers exhausted 
their power to relieve property from tax- 
ation; all other property within the state 


is subject to taxation under the preceding 


section. 


Property of Charities 


The provision of the constitution and 
of this section, making certain property 
exempt from taxation, do not extend to a 
charitable institution as an association or 
corporate body, but only to such property 
of the institution as is used exclusively 
for charitable purposes, and the mere in- 
tention of such institution to devote 
certain of its lands to the erection of 
buildings for charitable purposes does not 
change the rule. Montana Catholic Mis- 
sions v. County of Lewis and Clark, 13 M 
559, 564, 565, 35 P 2. 


Property of a County 


Where a city lot owned by the county 
is not used for county purposes and spe- 
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cial municipal improvements enhance its 
value for building purposes, the county 
is liable for the payment of the conse- 
quent special assessments, constitutional 
and statutory provisions exempting its 
property from taxation not applying under 
such conditions. State v. Jeffries, 83 M 
111, 115, 270 P 638. 


Property of School Districts 

Assessments for special municipal im- 
provements are not taxes; hence constitu- 
tional and statutory provisions exempting 
property from taxation are not applicable 
to such assessments. Under this rule the 
property of a school district, devoted ex- 
clusively to school purposes, in the ab- 
sence of express constitutional or statu- 
tory exemption, is liable for assessments 
made for special municipal improvements. 
City of Kalispell v. School Dist., 45 M 
221, 228, 122 P 742. Compare with Ford 
v. Great Falls, 46 M 292, 308, 127 P 1004, 
in which the foregoing decision is com- 
mented upon and explained. 


Property of the State 

Lands to which the state retains the 
title under a contract of purchase are 
subject to taxation as property ‘of the 
purchaser. Courtney v. Missoula County, 
ZL MM D9t, 55 P 359, 

Under section 1868, R. C. M. 1921, lands 
purchased from the state on deferred pay- 
ments may be taxed only at the percent- 
age of the value of the land which the 
amount actually paid bears to the total 
purchase price. Under section 2, article 
XII, of the constitution and this section, 
state property’ is exempt from taxa- 
tion. Instead of assessing only the in- 
terest of a purchaser of such lands rep- 
resented by his initial payment, the as- 
sessor levied taxes upon them at their 
full cash value. Held, that taxes paid 
by the state under protest on the value 
in excess of the equity the purchaser had 
in the land were illegally levied as upon 
state property. (Courtney v. Missoula 
County, 21 M 591, 55 P 359, distinguished). 
State v. Lewis and Clark County et al, 
84 M 204, 206, 274 P 855. 

Id. Held, under section 2, of article 
XII of the constitution, and under this 
section providing, inter alia, that state 
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property is exempt from taxation, that 


‘where the purchaser of state lands re- 


conveyed them to the state to obviate 
foreclosure of the mortgage thereon, the 
lands were thereafter property of the 
state and nontaxable, entitling it to re- 
cover back taxes paid thereon under pro- 
test. 


Property of the United States 

Property belonging to the United States 
is exempt from special assessments, as 
well as from ordinary taxes, even in the 
absence of such provisions relative there- 
to as those found in the constitution or 
state laws. Ford v. City of Great Falls, 
46 M 292, 308, 127 P 1004. 

Property of.a state bank represented 
by bonds of the United States is exempt 
from taxation under the supreme law of 
the land, irrespective of the fact that it 
is not made so by the state constitution 
or statutes. East Helena Bank v. Rogers, 
73 M 210, 218, 236 P 1090. 

The securities of the United States 
held by a bank are not taxable by the 
state, directly or indirectly. Montana 
Nat. Bank v. Yellowstone County, 78 M 
62, 84, 252 P 876. 

Id. To the extent that shares of stock of 
a bank have a value over and above the 
taxable real and personal property of 
the bank they are taxable, under the 
constitutional provision that all property, 
other than that specially exempted, must 
be taxed, without reference to the char- 
acter of the securities which go to make 
up that value. 


References 

Cited or applied as section 2499, re- 
vised codes, before amendment, in Cob- 
ban v. Meagher, 42 M 399, 407, 113 P 
290; Northern Pac. Ry. Co. v. Myjelde, 
48 M 287, 295, 137 P 286; State ex rel. 
General Electric Co. v. Alderson, 49 M 
29, 33, 140 P 82; Wells Fargo & Co. v. 
Harrington, 54 M 235, 240, 169 P 463; 
State ex rel. Rankin v. Harrington, 68 M 
1, 28, 217 P 681; Commercial N. B. et al. 
v. Custer County et al, 76 M 45, 51, 245 
P 259; State ex rel. Walker et al. v. 
Jones, 80 M 574, 585, 261 P 356; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071. 


CHAPTER 184 
CLASSIFICATION OF PROPERTY FOR TAXATION—BASIS FOR TAXATION 


Section 1999. 


Classification of property for taxation. 


Deductions in ascertaining value of share of national bank for 


Basis for imposition of taxes on moneys and credits, moneyed capital 


2000. Basis for imposition of taxes. 
2000.1. Moneys and credits defined for taxation purposes. 
2000.2. Moneyed capital defined for taxation purposes. 
2000.3. Deductions in determining moneyed capital. 
2000.4. 

taxation. 
2000.5. Assessment of shares of state banks—deductions. 
2000.6. 

and bank shares. 

2000.7. Basis for taxation on agricultural products. 
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1999. Classification of property for taxation. For the purpose of tax- 
ation the taxable property in this state shall be classified as follows: 

Class One. The annual net proceeds of all mines and mining claims, 
after deducting only the expenses specified and allowed by section 2569 
of the revised codes of Montana (2090) ; also where the right to enter upon 
land to explore or prospect or dig for oil, gas, coal, or mineral is reserved 
in land by any person or corporation, the surface title to which has passed 
to another; the assessor and the state and county boards of equalization 
shall determine the value of the right to enter upon said tract of land for 
the purpose of digging, exploring, or prospecting for gas, coal, oil, or min- 
erals, and the same shall be placed in this classification for the purpose 
of taxation. 

Class Two. All household goods and furniture, including clocks, musical 
instruments, sewing machines, wearing apparel of members of the family, 
and all personal property actually used by the owner for personal and do- 
mestie purposes, or for the furnishing or equipment of the family residence; 
all agricultural and other tools, implements and machinery, gas and other 
engines and boilers, threshing machines and outfits used therewith, automo- 
biles, motor trucks and other power-driven cars, vehicles of all kinds, boats 
and all water craft, harness, saddlery and robes. 


Class Three. Livestock, poultry and all agricultural products; stocks 
of merchandise of all sorts; together with furniture and fixtures used there- 
with. . | 

Class Four. All land, town and city lots, with improvements, manu- 
facturing and mining machinery, fixtures and supplies, except as otherwise 
provided by the constitution of Montana. 


Class Five. All moneys and credits, secured or unsecured, including all 
state, county, school district and other municipal bonds, warrants and se- 
curities without any deduction or offset; provided, however, that the terms, 
moneys, and credits as herein used shall not embrace the moneyed capital 
employed in the banking business by any banking corporation or individual 
in this state. 

Class Six. The shares of stock of national banking associations and 
the moneyed capital employed in conducting a banking business by any 
other banking corporation, association or individual in this state. Such 
money capital to be ascertained by deducting from the moneys and credits of 
such banking corporation, association, or individual, the amount of the de- 
posits and any indebtedness representing money borrowed for use in said 
business, and the value of the shares of any national banking association, to 
be ascertained by deducting the value of all real estate of such association. 


Class Seven. All property not included in the six preceding classes. 


History: En. Sec. 1, Ch. 51, L. 1919; 
amd. Sec. 1, Ch. 248, L. 1921; re-en. Sec. 
1999, R. C. M. 1921. 


NOTE.—See secs. 2000.1 through 
2000.6, which in effect amend and repeal 
portions of class 5 and class 6 as herein 
enumerated. See also sec. 2000.7, which 
in effect seems to amend class 3. 


Section 2565 above referred to has been 
superseded by section 2090 of this code. 


Constitutionality 


Held, that the classification law plac- 
ing national bank stock in class 6, calling 
for an assessment of forty per cent of 
its true value, and moneyed capital com- 
ing into competition with the business of 
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national banks in class 5, demanding an 
assessment of only seven per cent of its 
true value, contravenes the provisions of 
section 5219, U. 8S. revised statutes, and 
to that extent the classification law is in- 
valid. State v. Mady, 83 M 418, 272 P 
691. See earlier decision, Commercial 
National Bank et al. v. Custer County et 
al., 76 M 45, 245 P 259. 

Under section 11, of article XII, of the 
state constitution, taxes must be uniform 
upon the same class of subjects. De- 
fendant assessor placed the stock of 
shareholders of a state bank in class 6 
of this section, requiring payment of 
taxes on a basis of forty per cent of their 
value, while national bank shares—prop- 
erty of the same kind, character and class 
—he places in class 5, assessable at seven 
per cent of their true value. Held, on 
application for writ of injunction that 
the action of the taxing officer was dis} 
criminatory as against relator bank, and 
therefore void, but that, relator having 
asked that state bank shares be placed 
in the same class in which national bank 
shares were placed, and the taxing of- 
ficers under the circumstances not being 
in position to object, it is proper to so 
place them, the question whether they 
could arbitrarily place such shares in 
class 5 being, however, reserved. State 
v. Mady, 83 M 418, 272 P 691. 


Implements and Machinery 

Machinery and electric appliances lo- 
eated in a substation and used by a rail- 
way company in the transformation of 
electric current employed in the propul- 
sion of its trains, and engine pumps and 
pipes used for the pumping of water for 
use in the substation shop machinery 
and movable shop tools used for repairing 
equipment, properly fall within class 2 
of this section and section 2000, R. C. M. 
1921, and within the designation ‘‘imple- 
ments and machinery’’ and are therefore 
assessable at. twenty per cent of their 
true value, and not within class 4. Chi- 
cago ete. Ry. Co. v. Powell County, 76 M 
596, 597, 247 P 1096. 


Improvements 

Held, on application for writ of man- 
date, that improvements of a railroad 
right of way for purposes of taxation fall 
within class 4 of this section, providing 
for taxation of all land, with improve- 
ments thereon, and therefore are assess- 
able at thirty per cent of their true and 
full value under section 2000, R. C. M. 
1921, and not within class 7 embracing all 
property not included in the preceding 
six classes, and assessable at forty per 
cent of their true value. State ex rel. 
Northern P. Ry. Co. v. Duncan, 68 M 
420, 423, 219 P 638. 

Machinery Used for Generating Elec- 
tricity for Railroad Purposes 


Coal-burning steam boilers, electrical 
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generators, etc., owned and used by a rail- 


_ way company in generating electricity for 


power purposes in its repair-shops and for 
lighting its yards, depot and offices, but 
not marketed or sold for profit, held to 
fall within class 2 of this section, and as 
such are taxable at 20 per cent. of their 
actual value (section 2000), and not with- 
in class 4 as ‘‘manufacturing machin- 
ery’’ taxable at 30 per cent. of its value. 
Chicago, M., St. P. & P. R. Co. v. Custer 
CogeG Mr566569.032) Pi2d' 8, 


Manufacturing Machinery 


While machinery capable of being used 
for and actually used in the generation of 
electricity as a business falls within the 
designation of ‘‘manufacturing machin- 
ery,’’ within the meaning of this section, 
classifying property for purposes of tax- 
ation, it is the use to which it is devoted 
and its productivity which fix the rate of 
taxation. Chicago, M., St. P. & P. R. Co. 
v. Custer Co., 96 M 566, 569, 32 P 2d 8. 


Mining Property 


Held, that coal lands purchased from 
the federal government must be taxed 
under section 3, article XII, of the con- 
stitution, at the price paid therefor and 
not at thirty per cent. of such purchase 
price, the rate at which real property is 
taxable under the classification act. State 
ex rel. Hinz v. Moody, 71 M 473, 476, 
230 P 575, 


Operation and Effect 


This section providing for the classifi- 
cation of property for purposes of taxa- 
tion does not infringe upon the guaranty 
of the equal protection of the laws. Hil- 
ger v. Moore, 56 M 146, 182 'P 477. 

Held, that a tax upon the moneyed 
capital of a state bank imposed under 
the classification act is a property tax 
and not an occupation or franchise tax. 
East Helena State Bank v. Rogers, 73 M 
210, 211 et seq., 236 P 1090. 

For the purposes of taxation, the use 
to which property is devoted and its 
productivity make up the measuring 
stick for determining its proper classifi- 
cation,—a matter within the power of the 
legislature. Bank of Miles City v. Custer 
County, 93 M 291, 301, 19 P 2d 885. 

Id. The basis for classification of the 
thing classified for taxation purposes need 
not be deducible from its nature, and dis- 
crimination merely is not inhibited, since 
there are discriminations which the best 
interests of society require. 

Id. When there is a difference between 
various properties, it need not ‘be great 
or conspicuous in order to warrant classi- 
fication by taxing officer; for that pur- 
pose there is a difference in the doing of 
business and its results. 

In the matter of refunding the state 
educational bonds under chapter 23, laws 
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of 1931, the issuance and sale of which 
were originally authorized by initiative 
measure No. 19, effective December 6, 
1920, providing for their payment an an- 
nual levy at a given rate on each dollar 
of the assessed valuation of the taxable 
property in the state, measure No. 19 held 
a special act and as such controlling over 
the general classification act (this sec- 
tion and the following section) approved 
February 28, 1919 (laws of 1919, chap. 
51), and which prescribes the taxable 
value, at a certain percentage of the as- 
sessed value, as the basis of taxation. 
State ex rel. Judd v. Cooney et al., 97 M 
75, 79, 32 P 2d 851. 


Railroad Ties 


In an action to recover 
under protest held that the term supplies 
used in this section in declaring that 
machinery, fixtures and supplies shall fall 
under class 4 of the property designated 
therein for taxation purposes, was em- 
ployed in its ordinary sense, and that 
railroad ties kept on hand for replace- 
ment or new construction fall fairly 
within its meaning, and were therefore 
unlawfully assessed under class 7, com- 
prising all property not included in the 
six preceding classes, and taxable at a 
higher rate than that enumerated in class 
4. Northern Pae. Ry. Co. v. Sanders 
County, 66 M 608, 610, 214 P 596. 


Shares of State Banks 

Individually owned shares of state bank 
stock are not ‘‘ecredits’’ as defined by 
subdivision 6 of this section, and there- 
fore may not properly be placed in class 
5 of the classification act; nor do they 
properly belong in class 6, which em- 
braces only shares of national bank stock 
and moneyed capital owned by a bank 
and employed in its business, but in the 
absence of more specific provision should 
go into class 7, as property not included 
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in the preceding six classes. State v. 
Mady, 83 M 418, 272 P 691. 


Street Railway Tracks, Poles and Trol- 
ley Wires 

Held, under this section, that the con- 
stituent parts of a street railway track, 
poles and trolley wires are personal prop- 
erty and taxable as such under the clas- 
sification act, falling within class 7, at 
forty per cent. of its true and full value 
as property not included in the preceding 
six classes. Butte Electric Ry. Co. v. 
Brett, 80 M 12, 257 P 478. 


Tools, Implements and Machinery Not 
Used in Manufacture of Article of Trade 

Tools, implements and machinery em- 
ployed as an aid to the operation of a 
business not devoted to the manufacture 
of an article of trade, fall properly within 
class 2 of this section, and as such are 
taxable at 20 per cent. of their actual 
value, under section 2000, R. C. M. Chi- 
cago, M., St. P. & P. R. Co. v. Custer Co., 
96 M 566, 569, 32 P 2d 8. 


References 

First National Bank v. County of Daw- 
son, 67 M 321, 334, 213 P 1097; Wibaux 
Improvement Co. v. Breitenfeldt, 67 M 
206, 208, 215 P 222; State ex rel. Rankin 
v. Harrington, 68 M 1, 28, 217 P 681; 
Heckman v. Custer County et al., 70 M 
84, 85, 223 P 916; Montana Nat. Bank v. 
Yellowstone County, 78 M 62, 73 et seq., 
252 P 876; Homestake Exploration Corp. 
v. Schoregge, 81 M 604, 613, 264 P 388; 
First National Bank v. Sanders County, 


85 M 450, 453, 279 P 247; State ex rel. 


Henderson v. Dawson County, 87 M 122, 
138, 286 P 125; State ex rel. Schoonover 
v. Stewart, 89 M 257, 271, 297 P 476; 
Rosebud County v. Smith et al, 92 M 
75, 80, 9 P 2d 1071; Merchants Nat. Bank 
v. Dawson County, 93 M 310, 333, 19 P 
2d 892; Fruit Growers Express Co. v. 
Brett, 94 M 281, 290, 22 P 2d 171. 


As a basis for the imposition of 


taxes upon the different classes of property specified in the preceding sec- 
tion, a percentage of the true and full value of the property of each class 


shall be taken as follows: 
Class 1. 
Class -2. 
Class 3. 
Class 4. 
Class 5. 
Class 6. 
Clase, a: 


History: En. Sec. 2, Ch. 51, L. 1919; 
re-en. Sec. 2000, R. C. M. 1921. 

NOTE.—See annotations under section 
1999, R. C. M., as these two sections are 
cited and construed together. See, also, 
the note under that section. 


One hundred per cent. of its true and full value. 

Twenty per cent. of its true and full value. 

Thirty-three and one-third per cent. of its true and full value. 
Thirty per cent. of its true and full value. 

Seven per cent. of its true and full value. 

Forty per cent. of its true and full value. 

Forty per cent. of its true and full value. 


Constitutionality 


This section is not invalid as in viola- 
tion of the principle of uniformity of 
taxation declared by section 1, of article 
XII, of the constitution of Montana. Hil- 
ger v. Moore, 56 M 146, 182 P 477. 
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2000.1. Moneys and credits defined for taxation purposes. That moneys. 
aud credits are hereby defined for the purpose of taxation as all moneys 
not constituting moneyed capital as hereinafter defined, and all credits 
secured and unsecured, including all state, county, school district and other 
municipal bonds, warrants and securities, without any deduction or offset ; 
provided, however, that credits, as herein defined, shall not embrace eupaite 
constituting moneyed capital as hereinafter defined or evidence of debt 
secured by mortgage of record upon real or personal property in the state 


of Montana. 


History: En. Sec. 1, Ch. 64, L. 1929. 


Constitutionality and Validity in 
General 


Held, that the legislature in enacting 
chapter 64, laws of 1929, (sections 
2000.1 to 2000.6), classifying moneys 
and credits for purposes of  taxa- 
tion properly exercised its power, as 
against the contention of a state bank 
that such a classification is invalid under 
section 11, article XII, of the state con- 
stitution and the fourteenth amendment to 
the federal constitution, since moneys and 
credits, when employed in the banking 
business have a greatly increased produc- 
tivity as compared to moneys and credits 
in the hands of the ordinary individual or 
corporation using them for casual invest- 
ment only. Bank of Miles City v. Custer 
County, 93 M 291, 309, 19 P 2d 885. 

Id. Held, that this section, in provid- 
ing that mortgages.on real and personal 
property belonging to a banking institu- 
tion shall be included in the computation 
looking to the ascertainment of the value 
of its moneyed capital and its shares of 
stock for taxation purposes, while others 
owning mortgages are exempt from taxa- 
tion thereon (sec. 1998, R. C. M. 1921), 
does not violate either state or federal 
constitution. 


Id. Held, that the law provides for the 
taxation of the shares of all corporations, 
and therefore contention by a bank that 
it does not and that, for that reason, chap- 
ter 64, laws of 1929, in subjecting its 
shares to assessment is invalid as dis- 
criminatory, is without merit. 

Id. While a statute, the principal pur- 
pose of which is to tax indirectly securi- 
tiés of the United States, is invalid, the 
indirect taxing thereof which may result 
from taking such securities into consider- 
ation in determining the value of bank 
stock, together with the other assets of 
the bank, in conformity with this section, 
is not violative of the federal statutes 
exempting such. securities from taxation. 

Id. Chapter 64, laws of 1929, is not un- 
constitutional as conferring judicial dis- 
cretion upon the assessor in failing to 


2002.2. Moneyed capital defined for taxation purposes. 


prescribe a definite rule for determining 
when moneyed capital comes in competi- 
tion with banks. 

Id. Chapter 64, laws of 1929, and chap- 
ter 64, laws of 1927, so far as they relate 
to taxation of moneyed capital and shares 
of stock of state banks, in requiring re- 
ports for purposes of assessment by a bank- 
ing corporation, though none is required 
from owners of competing capital, are not 
special laws in contravention of section 
26, article V, of the constitution, the tax- 
ing officers under other provisions of law 
having authority to call for such reports. 

Held, that chapter 64, laws of 1929, pro- 
viding for the taxation of banking insti- 
tutions, is not invalid as delegating to 
taxing officers judicial powers, by failing 
to prescribe a definite and certain guide 
by which to determine when moneys and 
credits do or do not come in competition 
with the business of a national bank. 
Merchants’ Nat. Bk. v. Dawson County, 
93 M 310, 316 et seq., 19 P 2d 892. 

Id. Held, that chapter 64, laws of 1929, 
in providing for the classification of 
moneyed capital, and imposing certain 
duties upon the assessor, does not violate 
the constitutional provision above, but 
deals only with one subject, ie., the taxa- 
tion of a certain class of property, the 
classification and assessment relating di- 
rectly to that subject. 


Operation and Effect 

In the absence of an allegation in the 
complaint of a national bank in a tax 
suit that any of its shareholders were in- 
debted to it, it will not be heard on appeal 
to assert that it was discriminated 
against in the matter of taxation of its 
stock, in that members of building and 
loan associations were, under chapter 64, 
laws of 1929, (sections 2000.1 to 2000.6), 
permitted to deduct their debts from 
the amounts standing to their credit 
on the books of the associations, in 
determining the value of their stock, 
while the same privilege was not extended 
to the bank’s shareholders with relation 
to their debts due the bank. Merchants’ 
Nat. Bk. v. Dawson County, 93 M 310, 
316 et seq. 


Moneyed eapi- 


tal is hereby defined as moneys, bonds, notes and other evidence of in- 
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debtedness, including evidences of indebtedness secured by mortgage on 
real or personal property in the hands of individual citizens and corpora- 
tions coming in competition with the business of national banks or em- 
ployed in conducting a banking or investment business; provided, however, 
that bonds, notes and other evidence of indebtedness in the hands of in- 
dividuals and corporations not employed or engaged in the banking or in- 
vestment business and representing merely personal investments not made 
in competition with such business shall not be deemed moneyed capital. 
History: En. Sec. 2, Ch. 64, L. 1929. 


2000.3. Deductions in determining moneyed capital. In assessing and 
ascertaining the value of moneyed capital for taxation, there shall be de- 
ducted from the amount of bonds, notes, and other evidence of indebtedness 
the amount of any deposits and any indebtedness representing money bor- 
rowed for use as moneyed eapital. 

History: En. Sec. 3, Ch. 64, L. 1929. 


2000.4. Deductions in ascertaining value of shares of national bank for 
taxation. In ascertaining the value of the shares of a national bank for 
the purpose of taxation there shall be deducted the value of all real estate 
of said bank, which shall be assessed to said bank. 

History: En. Sec. 4, Ch. 64, L. 1929. 


2000.5. Assessment of shares of state banks—deductions. The shares. 
of all state banking corporations engaged in the banking business in Mon- 
tana shall be valued and assessed for the purpose of taxation at the full 
cash value thereof, less the value of the real estate, moneyed capital and 
other property of any such bank assessed and taxed as the property of said 
bank. 

History: Hn. Sec. 5, Ch. 64, L. 1929. 


2000.6. Basis for imposition of taxes on moneys and credits, moneyed. 
capital and bank shares. As a basis for the imposition of taxes upon the 
different classes of property herein specified, a percentage of the true and 
full value of each class shall be taken as follows: , 

Moneys and eredits, seven per centum (7%) of true and full value. 

Moneyed capital and shares of banks, both national and state, thirty per 
ecentum (30%) of true and full value. 

History: En. Sec. 6, Ch. 64, L. 1929. 


2000.7. Basis for taxation on agricultural products. As a basis for the 
imposition of taxes upon agricultural products in storage or held on the 
farm, and all livestock actually held on feed for purposes of slaughter 
and sold and removed from the county on or before the fifteenth day of 
April of the year in which the tax levy is made, seven per centum (7%) of 
the true and full value shall be taken. 


History: En. Sec. 1, Ch. 21, L. 1931; of article XII, of the state constitution. 
amd. Sec. 1, Ch. 191, L. 1933. Attorney General’s Opinions, No. 

Unconstitutional Vol. 15. 

This section violates sections 1 and 2 


2, 
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CHAPTER 185 


ASSESSMENT OF PROPERTY—POWERS, DUTIES AND LIABILITIES 
OF ASSESSOR 


Section 2001. Property assessed at cash value. 
2001.1. Assessor to determine and show percentage basis. 
2001.2. Appeal for taxpayer aggrieved at percentage assignment. 
2001.3. State board of equalization to assign percentage basis, when. 
2001.4. Application of percentage basis. 
2001.5. Assessor’s blanks and rolls to be provided by state board. 
2002. When assessment to be made—credits must be assessed, how. 
2002.1. Assessment of real property and improvements—when and how made. 
2002.2. Assessment of property becoming subject to taxation — destroyed 
property to be struck from assessment. 
2003. Statement—what to contain. 


2004. County commissioners to furnish blanks, ete. 

2005. Statement to be filled.out and returned to assessor. 
2006. General powers of assessor. 

2007. Method of making assessment upon refusal of statement. 
2008. Assessment of unknown or absent owners. 

2009. Same—in whose name property to be assessed. 

2010. Property situated in another county. 

2011. Consigned property. 

2012. Trustees, guardians, executors, ete. 

2013. Property of a firm or corporation—where assessed. 
2014. Undistributed property of deceased persons. 

2015. Capital stock and franchise of corporations—where assessed. 
2016. Personal property of merchant or manufacturer. 


2017. Property of express and stage companies. 
2018. Gas and water companies. 


2019. Gas and water mains. 
2020. Street railroads, bridges, and ferries. 
2021. Assessment of railroads, telegraph, telephone and electric light lines. 


2022: Railroads—how assessed. 
2028. Land—how assessed. 


2024. Uniform classification of lands for taxation. 

2025. Duty county commissioners to provide for classification. 

2026. Basis of classification. 

2027. Classification fund—warrants—payment of existing contracts. 
2028. Tax levy for classification fund. 


2029. Accuracy and use of classification. 
2030. Assessment of lands for taxation. 


2031. Notice of classification to land owners. 
2032. Property and money in litigation. 

2033. Property concealed, misrepresented, ete. 
2034. Property having escaped assessment. 
2035. Supplemental assessment. 


2036. Assessment not illegal for informality or delay. 
2037. Deputies for assessors. 

2038. Traveling expenses of assessor and deputies. 
2039. Assessors liable for unassessed property. 
2040. County attorney must prosecute. 

2041. Judgment—when entered against assessor. 
2042. Annual settlements. 

2043. County assessor to collect farm statistics. 
2044, Delivery to commissioner of agriculture. 
2045. Statistics, how obtained. 

2046. Penalty for refusal to furnish statistics. 
2047. Penalty for neglect of act by officer. 


2001. Property assessed at cash value. All taxable property must be 
assessed at its full cash value. Land and the improvements thereon must be 
separately assessed. 


History: En. Sec. 5, p. 76, L. 1891; re- Operation and Effect 
en. Sec. 3690, Pol. C. 1895; re-en. Sec. 2502, The difficulty which may confront the 
Rev. C. 1907; re-en. Sec. 2001, R. C. M. assessor in ascertaining the full cash value 
1921. Cal. Pol. C. Sec. 3627. of an interest in real estate reserved by 
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the grantor in himself in a deed conveying 
the land may not be taken into account 
in determining whether such interest is 
subject to taxation. Northern Pac. Ry. 
Co. v. Mjelde, 48 M 287, 304, 305, 137 
P 386. 

The stock of a national bank is assess- 
able at its full cash value, less the amount 
of property representing that stock which 
has been otherwise taxed. Dennis v. 
First Nat. Bank of Great Falls, 55 M 448, 
456, 178 P 580. 

This section is not in anywise affected 
by sections 2123 et seq., and 2138 et seq., 
and is to be considered in connection with 
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ince, 20 M 374, 376, 51 P 821; Danforth v. 
Livingston, 23 M 558, 59 P 916; State v. 
Fortune, 24 M 154, 157, 60 P 1086; Daly 
Bank ete. Co. v. Board of Commrs., 33 M 
106, 81 P 950; as section 2502, revised 
codes, in. State ex rel. General Electric 
Co. v. Alderson, 49 M 29, 33, 140 P 82; 
Wells Fargo Co. v. Harrington, 54 M 235,. 
242, 169 P 463; Hilger v. Moore, 56 M 
146, 166, 182 P 477; State ex rel. Rankin 
v. Harrington, 68 M 1, 28, 217 P 681; 
State ex rel. Northern P. Ry. Co. v. Dun- 
can, 68 M 420, 219 P 638; Montana Nat. 
Bank v. Yellowstone County, 78 M 62, 84, 
252 P 876; Bettey v. City of Sidney, 79 


them. State v. State Board of Equaliza- 
tion, 56 M 413, 444, 185 P 708. 


References 


Cited or applied as section 3690, polit- 
ical code, in First National Bank v. Prov- 


2001.1. Assessor to determine and show percentage basis. The per- 
centage basis of true and full value as provided for in section 2000, shall 
be determined and assigned by the county assessors of the various coun- 
ties of the state of Montana, when they make their annual assessments, and 
copies of such assessments as provided for in section 2005, shall show the 
taxpayer the percentage class to which the assessor has assigned his various 
classes of property for taxation. 


History: En. Sec. 1, Ch. 61, L. 1925. 
References 
Chicago ete. Ry. Co. v. Powell County, 76 M 596, 600, 247 P 1096. 


M 314, 322, 257 P 1007; State ex rel. 
Schoonover v. Stewart, 89 M 257, 270, 297 
P 476; Rosebud County v. Smith et al., 92 
M 75, 80, 9 P 2d 1071; State ex rel. Judd 
v. Cooney et al., 97 M 75, 79, 32 P 2d 851. 


2001.2. Appeal for taxpayer aggrieved at percentage assignment. If 
any taxpayer shall feel aggrieved at the percentage assignment so made 
by the county assessor, he shall have the right to appeal to the county board 
of equalization, on the percentage assignment the same as he now has on 
valuations, and also, the right to appeal from the county board of equaliza- 
tion to the state board of equalization, whose findings shall be final except 
as to, the right of review in the proper courts. 

History: En. Sec. 2, Ch. 61, L. 1925. , 


2001.3. State board of equalization to assign percentage basis, when. 
The percentage basis of true and full value as provided for in section 2000, 
shall be determined and assigned by the state board of equalization, when 
it makes its annual assessment of the property, which it is required to assess 
under the constitution or the laws of this state and shall transmit such de- 
termination and assignment to the various county clerks with the assess- 
ments so made, and its determination shall be final except as to the right 
of review in the proper court. 

History: En. Sec. 3, Ch. 61, L. 1925. 


2001.4. Application of percentage basis. The county clerk and recorder 
of the various counties shall apply the percentage after the delivery of the 
assessment roll to him, provided, however, that the assessor shall give the 
basis of taxation on all personal property he certifies to the county treas- 
urer, for collection of personal property taxes. 

History: En. Sec. 4, Ch. 61, L. 1925. 
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2001.5, 2002 


2001.5. Assessor’s blanks and rolls to be provided by state board. It 
shall be made the duty of the state board of equalization to prescribe such 
forms of assessment blanks and assessor’s rolls as will comply with the 
above provisions, grouping all the same percentage class as nearly as pos- 
sible in one group on blanks and assessor’s roll. 

History: En. Sec. 5, Ch. 61, L. 1925. 

2002. When assessment to be made—credits must be assessed, how. The: 
assessor must, between the first Monday of March and the second Monday 
of July in each year, ascertain the names of all taxable inhabitants, and 
assess all property in his county subject to taxation, except such as is re- 
quired to be assessed by the state board of equalization, and must assess 
such property to the persons by whom it was owned or claimed, or in whose 
possession or control it was at twelve o’clock m., of the first Monday of | 
March next preceding; but no mistake in the name of the owner or sup- 
posed owner of real property renders the assessment thereof invalid. Credits 


must be assessed as provided in section 1996, subdivision 6. 


History: En. Sec. 13, p. 78, L. 1891; 
re-en. Sec. 3700, Pol. C. 1895; re-en. Sec. 
2510, Rev. C. 1907; re-en. Sec. 2002, R. C. 
M. 1921; amd. Sec. 3, Ch. 158, L. 1933; 
amd. Sec. 1, Ch. 30, L. 1935. Cal. Pol. 
C. Sec. 3628. 


Operation and Hffect 


The assessment and sale of property 
for delinquent taxes is a proceeding in 
invitum; the purchaser at such sale buys 
at his peril, and the rule of caveat emp- 
tor applies. Birney v. Warren, 28 M 
64, 68, 72 P 293; Larson v. Peppard, 38 
M128, 133, 99-P 136. 

The authorized capital stock of a cor- 
poration engaged solely in a general real 
estate business, and which does not own 
any of its capital stock, was not taxable, 
as such, against the corporation. Butte 
Land & Investment Co. v. Sheehan, 44 M 
871, 372, 120 P 241. See note to section 
7, article XII, constitution of Montana. 

Where an assessor listed for taxation 
lands with the reservation of minerals, 
mining rights, ete., to the grantee for the 
full cash value, and at the same time, 
assessed the grantor’s reservations at a 
certain amount per ‘acre, it was deemed 
to be a case of double taxation. The 
grantor was in no position to complain 
of the double assesment, however, as the 
only person who could do so was the one 
who was made to bear more than his 
proportion of the burden of taxation. 
Anaconda C. Min. Co. v. Ravalli County, 
52 M 422, 425, 158 P 682. 


Misnomer 

The listing of land in the name of a 
person other than the owner is not an 
irregularity or informality which, of it- 
self, does not avoid the assessment nor 
render the tax. illegal or unauthorized, 
and affords no ground for restraining the 
collection, by sale of the property itself, 


of the taxes due thereon. 
Hinds, 23 M 338, 349, 59 P 1. 


The provisions of this section and sec- 
tion 2009, post, are mandatory, and, with 
the qualifications therein mentioned, re- 
quire the assessor to assess personal prop- 
erty in the name of the real owner, if 
known; if not known, then to ‘‘unknown 
owners.’’ A misnomer of the owner of 
personal property assessed as the property 
of a particular person vitiates the as- 
sessment, and renders a sale thereunder 
void. Birney v. Warren, 28 M 64, 67, 72 
P 293. See, also, Cullen v. Western Mort- 
gage & Warranty Title Co., 47 M 513, 525, 
134 P 302. 


The fact that real property, title to 
which was claimed by adverse possession, 
had been at all times assessed to the ree- 
ord owner, the taxes, however, being paid 
by the adverse claimant during the en- 
tire ten-year period, did not affect the 
right of the latter, in view of this sec- 
tion, declaring that a mistake in the 
name of the owner does not render the 
assessment invalid, and section 2036, to 
the effect that no assessment or collec- 
tion of taxes is illegal on account of in- 
formality. Anderson v. Mace et al., 99: 
M 421, 430, 45 P 2d 771. 


Cobban v. 


References 


Cited or applied as section 3700, polit- 
ical code, in Montana Coal & Coke. Co. v. 
Livingston, 21 M 59, 60, 52 P 780; Dan- 
forth v. Livingston, 23 M 558, 562, 59 P 
916; Flowerree Cattle Co. v. Lewis and 
Clark Co., 33 M 32, 35, 81 P 398; Coburn 
Cattle Co. v. Small, 35 M 288, 293, 88- 
P 953; as section 2510, revised codes, in 
Westchester Fire Ins. Co. v. Sullivan, 45- 
M 18, 19, 121 P 472; Hill v. County of 
Lewis and Clark, 54 M 479, 483, 171 P 
929; Hayes v. Smith, 58 M 306, 312, 192 P 
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615; Averill Machinery Co. v. Freebury 200, 202, 274 P 854; State ex rel. Blair v. 
Bros., 59 M 594, 598, 198 P 130; State ex Kuhr, 86 M otis 283 P 758; Simpson v. 
rel. Rankin v. Harrington, 68 M 1, 17, Silver Bow County, 87 M 83, 93, 285 P 
217 P 681; Butte, Electric Ry. Co. v. Me- 195; State ex rel. Schoonover v. Stewart, 
Intyre, 71 M 21, 22, 227 P 61; Northern 89 M 257, 297 P 476; Rosebud County v. 
Pac. Ry. Co. v. Musselshell Co., 74 M 81, Smith et al, 92 M 75, 80, 9 P 2d 1071; 
87, 238 P 872; Montana Nat. Bank v. County of Musselshell v. Morris Dev. Co., 
Yellowstone County, 78 M 62, 252 P 876; 92 M 201, 210, 11 P 2d 774. 

State v. Lewis and Clark County, 84 M 


2002.1. Assessment of real property and improvements—when and how 
made. All real estate and all improvements on real estate, in this state, 
subject to taxation, except such as is required to be assessed by the state 
board of equalization, shall be separately valued for assessment and taxa- 
tion purposes in the year 1927, and biennially thereafter in each odd-num- 
bered year, with reference to the value thereof at 12 o’clock noon on the 
first Monday of March preceding the assessment, and such valuation in 
each such odd-numbered year shall constitute the assessed valuation thereof 
until the next biennial assessment, except as hereinafter provided; pro- 
vided, however, that nothing contained herein shall be construed as pre- 
venting or prohibiting county boards of equalization or the state board of 
equalization from either increasing or decreasing the assessed valuation of 
any real property or improvements in any year, or as preventing or pro- 
hibiting the state board of equalization from increasing or decreasing the 
assessment of any one or more classes of property in any county or counties 
in any year, for the purpose of equalizing the value of property for tax- 
ation. ; 


History: Hn. Sec. 1, Ch. 110, L. 1927. References 


State ex rel. Binir® v. Kuhr, 86 M 377, 
NOTE.—This section is probably im- 381, 283 P 758; State ex rel. Schoonover 
phedly repealed by section 2002. ie Stewart, 89 M 257, 273, 297 P 476. 


2002.2. Assessment of property becoming subject to taxation—de- 
stroyed property to be struck from assessment. ach assessor shall an- 
nually value and assess all real estate that shall have become subject to 
taxation since the last previous valuing and assessing of real estate in the 
county, or which has escaped taxation the preceding year, and he shall 
also annually value and assess all buildings, structures and other improve- 
ments on real estate which shall not have been previously valued and as- 
sessed. In case of the destruction of any building, structure, or other im- 
provement on real estate, valued and assessed in the assessment for the year 
immediately preceding such destruction, such building, structure, or other 
improvement shall be struck from the assessment and shall not thereafter 
be assessed. 

History: En. Sec. 2, Ch. 110, L. 1927. P 

2003. Statement—what to contain. He must require from each person 
a statement under oath setting forth specifically all the real and personal 
property owned by such person, or in his possession, or under his control 
at twelve o’clock m. on the first Monday in March. Such statement must 
be in writing, showing separately: 

1. All property belonging to, claimed by, or in the possession, or under 
the control or management of such person. 

2. All property belonging to, claimed by, or in the possession, or under 
the control or management of any firm of which such person is a member. 
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3. All property belonging to, claimed by, or in the possession, or un- 
der the control or management of any corporation of which such person is 
president, secretary, cashier, or managing agent. 

4. The county in which such property is situated, or in which it is 
- lable to taxation, and (if lable to taxation in the county in which the 
statement is made) also the city, town, school district, road district, or other 
revenue districts in which it is situated. 

5. An exact description of all lands in parcels or subdivisions, not ex- 
ceeding six hundred and forty acres each, and the sections and fractional 
sections of all tracts of land containing more than six hundred and forty 
acres which have been sectionized by the United States government; 1m- 
provements, and personal property, including all vessels, steamers, and 
other water-craft, and all taxable state, county, city, or other municipal or 
public bonds, and the taxable bonds of any person, firm, or corporation, 
and deposits of money, gold-dust, or other valuables, and the names of the 
persons with whom such deposits are made, and the places in which they 
may be found; all mortgages, deeds of trust, contracts, and other obliga- 
tions by which a debt is secured, and the property in the county affected 
thereby. 

6. All solvent credits, secured or unsecured, due or owing to such per- 
son or any firm of which he is a member, or due or owing to any corpora- 
tion of which he is president, secretary, cashier, or managing agent. 

Whenever one member of a firm, or one of the proper officers of a 
corporation, has made a statement showing the property of the firm or 
corporation, another member of the firm, or another officer, need not in- 
elude such property in the statement made by him; but this statement must 
show the name of the person or officer who made the statement in which 
such property is included. 

7. <All depots, shops, stations, buildings, and other structures erected 
on the space covered, by the right of way, and all other property owned by 
any person, corporation, or association of persons, owning or operating any 
railroad within the county. 


The fact that such statement is not required, or that a person has not 
made such statement under oath, or otherwise, does not relieve his prop- 
erty from taxation. 


History: En. Sec. 14, p. 78, L. 1891; 
amd. Sec. 3701, Pol. C. 1895; re-en. Sec. 
2511, Rev. C. 1907; re-en. Sec. 2003, R. C. 
M. 1921. Cal. Pol. Co. Sec. 3629. 


Operation and Effect 


belonging to the company, and the county 
in which it was situated, or in which it 
was liable to taxation. Flowerree Cattle 
Co. v. Lewis and Clark County, 33 M 32, 
36, 81 P 398. 

The purpose of subdivision 6 of this 


An increase in an assessment by the 
assessor in obedience to a void order of 
the board of equalization cannot be sus- 
tained under this section or section 2036. 
Western Ranches v. Custer County, 28 M 
278, 283, 72 P 659. 

It was the duty of a county assessor to 
require from the agent of a company to 
be assessed a verified list of its property 
in his county on the first Monday of 
March, which list, among other things, 
must have shown the particular property 


section being merely to ascertain the just 
amount and value ‘of property subject to 
taxation, in conformity with section 1 of 
article XII of the constitution, does not 
have the effect of exempting from taxa- 
tion property other than that enumerated 
in section 2 of said article, and it is 
therefore constitutional. Daly Bank ete. 
Co. v. Board of Commrs., 33 M 101, 107, 
Sls P.950, 

The provisions of this section are gen- 
eral and applicable alike to all taxpayers, 
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whether natural persons or corporations. 
Daly Bank ete. Co. v. Board of Commrs., 
33 M 101, 107, 81 P 950; Clark v. Maher, 
34 M 391, 399, 87 P 272. 

This section authorizes any taxpayer to 
deduct or have deducted from his credits 
all debts then owing by him; but it does 
not authorize the deduction of debts from 
money on hand, and, if it attempted to 
do so, would clearly violate the provisions 
of the constitution. Clark v. Maher, 34 
M: 391, 399,.87 .P. 272: 

Snowsheds constructed of reinforced 
concrete and steel, with timber roofs, the 
walls of which on the mountain-side of the 
track were imbedded in the ground four 
feet or more, the outer walls consisting 
of a series of piers grounded in holes from 
a foot to twelve feet deep, held part of 
defendant railway company’s roadbed, and 
as such assessable, under section 16, ar- 
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ticle XII of the constitution, by the state 
board of equalization and not by the 
county assessor. Great Northern Ry. Co. 
v. Flathead Co., 61 M 263, 267, 202 P 198. 


References 


Cited or applied as subdivision 7, sec- - 
tion 14, laws of 1891, p. 78, in Northern 
Pac. Ry. Co. v. Brogan, 52 M 461, 464, 
158 P 820; as section 2511, revised codes, 
in State v. State Board of Equalization, 
56 M 413, 438, 185 P 708; Hayes v. Smith, 
58 M 3806, 312,°192 P 615; State: ex rel 
Rankin v. Harrington, 68 M 1, 17, 217 
P 681; State ex rel. Northern P. Ry. Co. 
v. Dunean, 68 M 420, 424, 219 P 638; 
Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 84, 252 P 876; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Bank of Miles City v. Custer 
County, 93 M 291, 19 P 2d 885. 


2004. County commissioners to furnish blanks, etc. The board of county 
commissioners must furnish the assessor with blank forms of the state- 
ments provided for in the preceding section, affixing thereto an affidavit, 


which must be substantially as follows: “‘I, .....---......--, do swear that I am 
a resident of the county of ........ pemast sy (naming it), and that my postoffice 
deARESS) 1S 4ae eh, tee ere sa ; that the above list contains a full and correct 


statement of all property subject to taxation, which I, or any firm of which 
I am a member, or any corporation, association, or company of which I am 
president, cashier, secretary, or managing agent, owned, claimed, possessed, 
or controlled at twelve o’clock m. on the first Monday in March last, and 
which is not already assessed this year; and that I have not in any manner 
whatsoever transferred or disposed of any property, or placed any property 
out of said county or my possession for the purpose of avoiding any assess- 
ment upon the same, or of making this statement; and that the debts therein 
stated as owing by me are justly due and owing to others.’’ The affidavit 
to the statement on behalf of a firm or corporation must state the principal 
place of business of the firm or corporation, and in other respects must 
conform substantially to the preceding form. The time when taxes become 
delinquent, and the time of the meeting of the county board of equalization, 


must be stated in such form. 


History: Hn. Sec. 15, p. 80, L. 1891; 
re-en. Sec. 3702, Pol. C. 1895; re-en. Sec. 


codes, i in Hayes v. Smith, 58 M 306, 312, 
192 P 615; State ex rel. Rankin v. Har- 


2512, Rev. C. 1907; re-en. Sec. 2004, R. C.  rington, 68 M 1, 28, 217 P 681; Rosebud 
M. 1921.. Cal. Pol. C. Sec. 3630. County v. Smith "et al., 92 M 75, 80, 9 P 2d 
References 1071. 


Cited or applied as section 2512, revised 


2005. Statement to be filled out and returned to assessor. The assessor 
may fill out the statement at the time he presents it, or he may deliver it to 
the person and require him, within an appointed time, to return the same — 
to him, properly filled out. The assessor. must either in person or by mail 
pits to the person making the statement a copy of the same, showing any 


corrections made thereto by such assessor. 

History: En. Sec. 15, p. 80, L. 1891; References 
re-en. Sec. 3703, Pol. C. 1895; re-en. Sec. State ex rel. Rankin v. Harrington, 68 
2513, Rev. C. 1907; re-en. Sec. 2005, R. C. M 1, 28, 217 P 681; Rosebud County w, 
M. 1921. Cal. Pol. C. Sec. 3631. Smith et al., 92 M 75, 80, 9 P 2d 1071. 
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2006. General powers of assessor. Every assessor has power: 

1. To require any person found within such assessor’s county to make 
and subscribe an affidavit, giving his name and place of residence and 
postoffice address. 

2. To subpoena and examine any person in relation to any statement 
furnished to him, or which discloses property which is assessable in his 
county; and he may exercise this power in any county where the person 
whom he desires to examine may be found, but has no power to require 
such persons to appear before him in any other county than that in which 
the subpoena is served. Every person who refuses to furnish the state- 
ment hereinbefore required, or to make and subscribe such affidavit re- 
specting his name and place of residence, or to appear and testify when 
requested so to do by the assessor, as above provided, for each and every 
refusal, and as often as the same is repeated, forfeits to the people of the 
state the sum of one hundred dollars, to be recovered by action brought 
in the name of the assessor in any police or justice’s court. In case such 
affidavit shows the residence of the person making the same to be in any 
county other than that in which it is taken, or the statement discloses prop- 
erty in any county other than that in which it is made, the assessor must, 
in the respective case, file the affidavit or statement in his office, and trans- 
mit a copy of the same, certified by him, to the assessor of the county in 
which such residence or property is therein shown to be. All moneys re- 
covered by any assessor under the provisions of this section must by him be 
paid into the treasury of his county. 


History: En. Sec. 17, p. 81, L. 1891; 
re-en. Sec. 3704, Pol. C. 1895; re-en. Sec. 
2514, Rev. C. 1907; re-en. Sec. 2006, R. C. 
M. 1921. Cal. Pol. C. Sec. 3632. 


Operation and Effect 


Held, that where plaintiff, in an action 
to recover taxes paid under protest, had 
not refused to furnish a statement of his 
taxable property but had furnished an 
incorrect one, the assessor was without 
power to make the arbitrary assessment 
provided for in section 2007, R. C. M. 
1921, but that the assesor should have 


proceeded to ascertain the facts under the 
powers granted him by this section, by 
citing plaintiff to appear before him and 
answer as to his property. Story v. Dix- 
on, 64 M 206, 209, 208 P 592. 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 28, 217 P 681; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 84, 252 
P 876; Rosebud County v. Smith et al., 
92 M 75, 80, 9 P 2d 1071; Bank of Miles 
City v. Custer County, 93 M 291, 303, 
19. P 2d°885. 


2007. Method of making assessment upon refusal of statement. If any 


person, after demand made by the assessor, neglects or refuses to give, un- 
der oath, the statement herein provided for, or to comply with the other 
requirements of this title, the assessor must note the refusal on the assess- 
ment-book opposite his name, and must make an estimate of the value of the 
property of such person, and the value so fixed by the assessor must not 


be reduced by the board of county commissioners. 


History: En. Sec. 18, p. 82, L. 1891; 
amd. Sec. 3705, Pol. C. 1895; re-en. Sec. 
2515, Rev. C. 1907; re-en. Sec. 2007, R. C. 
M: 1921. Cal. Pol. C. Sec. 3633. 


Operation and Effect 


This section providing that upon re- 
fusal or neglect of a taxpayer to furnish 
+9 the assessor a statement of his prop- 


erty subject to taxation, the assessor may 
make an arbitrary estimate which shall 
be final, being highly penal, its scope 
should not be extended to a case not clear- 
ly within its provisions. Story v. Dixon, 
64 M 206, 209, 208 P 592. 

Held, that where plaintiff, in an action 
to recover taxes paid under protest, had 
not refused to furnish a statement of his 
taxable property but had furnished an in- 
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correct one, the assessor was without pow- 
er to make the arbitrary assessment pro- 
vided for in this section but that the as- 
sessor should have proceeded to ascertain 
the facts under the powers granted him by 
section 2006, R. C. M. 1921, by citing 
plaintiff to appear before him and ans- 
wer as to his property. Story v. Dixon, 
64 M 206, 209, 208 P 592. 


2008. Assessment of unknown or absent owners. 


POLITICAL CODE 


Ch. 185 


References 

State ex rel. Rankin v. Harrington, 68 
M 1, 28, 217 P 681; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 84, 252 P 
876; Rosebud County v. Smith et al., 92 
M .75, 80, 9 P 2d 1071; Bank of Miles 
City v. Custer County, 93 M 291, 303, 19 
P 2d 885; Superior Coal Co. v. Musselshell 
Co. et al., 98 M.501, 44 P 2d 14. 


If the owner or 


claimant of any property, not listed by another person, is absent or un- 
known, the assessor must make an estimate of the value of such property. 


History: En. Sec. 19, p. 82, L. 1891; 
re-en. Sec. 3706, Pol. C. 1895; re-en. Sec. 
2516, Rev. C. 1907; re-en. Sec. 2008, R. C. 
M. 1921. Cal. Pol. C.-Sec. 3635. 


References 
Cited or applied as section 3706, polit- 


ical code, in Birney v. Warren, 28 M 64, 
67, 72 P 293; State ex rel. Rankin v. Har- 
rington, 68 M 1, 17, 28, 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9oP 2d. 107k, 


2009. Same—in whose name property to be assessed. If the name of 
the absent owner is known to the assessor, the property must be assessed 
in his name; if unknown, the property must be assessed to unknown owners. 


History: En. Sec. 20, p. 82, L. 1891; 
re-en. Sec. 3707, Pol. C. 1895; re-en. Sec. 
2517, Rev. C. 1907; re-en. Sec. 2009, R. C. 
M. 1921. Cal. Pol. C. Sec. 3636. 


Operation and Effect 


The owner of personal property (a trac- 
tion engine) which had been left stand- 
ing on open ground near a town for more 
than a year, apparently not in the care 
or custody of anyone, and bearing the 
impress of abandoned property, was in no 
position to complain that it had been 
assessed to ‘‘unknown owners’’ and sold 
for delinquent taxes, where he had done 


nothing in the way of notifying the as- 
sessor that it was his property nor made 
an effort to pay or offer to pay the taxes. 
Averill Machinery Co. v. Freebury Bros., 
59 M 594, 598, 198 P 130, cited as 2517, 
revised codes. ‘ 


References h 


Cited or applied as section 3707, polit- 
ical code, in Birney v. Warren, 28 M 64, 
67, 72 P 293; Hill v. County of Lewis and 
Clark, 54 M 479, 483, 171 P 929; State ex 
rel. Rankin v. Harrington, 68 M 1, 17, 28, 
217 P 681; Rosebud County v. Smith et 
all 92° M 75, 80, 9.P-2d 1072. 


2010. Property situated in another county. The assessor, as soon as 


he receives a statement of any taxable property situated in another county, 
must make a copy of such statement for each county in which the same is 
situated, and transmit the same by mail to the assessor of the proper county, 


who must assess the same as other taxable property therein. 


History: En. Sec. 3708, Pol. C. 1895; 
re-en. Sec. 2518, Rev. C. 1907; re-en. Sec. 
2010, R. C. M. 1921. Cal. Pol. C. Sec. 3637. 


Operation and Effect 


Where live stock was caused to be 
driven by a corporation from the county 
in which it maintained its headquarters, 
where its real estate was situated, and 
where its business manager and foreman 
resided, into another county to be win- 
ter-fed, but with the intention of having 


2011. 


it returned to the former county in the 
following spring, the situs of such live 
stock for the purposes of taxation was 


_in the former county. Flowerree Cattle 


Co. v. Lewis and Clark County, 33 M 32, 
37, 81 P 398. 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 17, 28, 217 P 681; Rosebud County, 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Consigned property. All personal property consigned for sale to 


any person within this state from any place out of the state must be assessed 


as other property. 


History: En. Sec. 21, p. 82, L. 1891; 
re-en. Sec. 3709, Pol. C. 1895; re-en. Sec. 
2519, Rev. C. 1907; re-en. Sec. 2011, R. C. 
M. 1921. Cal. Pol. C. Sec. 3638. 


References 

State ex rel. Rankin v. Harrington, 68 
M 1, 28, 217 P 681; Rosebud County 
v. Smith et ali, 92 M 75, 80,9 P 2d:1071. 
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2012-2015 


2012. Trustees, guardians, executors, etc. When a person is assessed as 
agent, trustee, bailee, guardian, executor, or administrator, his representa- 
tive designation must be added to his name, and the assessment entered on 
a separate line from his individual assessment. 


History: En. Sec. 22, p. 82, L. 1891; 
re-en. Sec. 3710, Pol. C. 1895; re-en. Sec. 
2520, Rev. C. 1907; re-en. Sec. 2012, R. C. 
M. 1921. Cal. Pol. C. Sec. 3639. 


References 

State ex rel. Rankin v. Harrington, 68 
M 1, 17, 28, 217 P 681; Rosebud County, 
Vaermeth (eb al. 92. Me75,-80; 9. P. 2d 1071. 


2013. Property of a firm or corporation—where assessed. The property 
of every firm and corporation must be assessed in the county where the 
property is situate, and must be assessed in the name of the firm or corpora- 


tion. 


History: en. Sec. 23, ip. 82, Li. 18913 
re-en. Sec. 3711, Pol. C. 1895; re-en. Sec. 
2521, Rev. C. 1907; re-en. Sec. 2013, R. C. 
M. 1921. Cal. Pol. C. Sec. 3641. 


Operation and Effect 


The provisions of this section apply 
equally to all kinds of property. Flower- 
ree Cattle Co. v. Lewis and Clark County, 
33 M 32, 35, 81 P 398; Coburn Cattle Co. 
v. Small, 35 M 288, 293, 88 P 953. 

Personal property, particularly that of 
an intangible character, such as credits 


represented by notes and mortgages, has 
itsesitus only at the domicile of the owner 
for purposes of taxation. Gallatin County 
v. Beattie, 3 M 173, 174; Holland v. Com- 
missioners, 15 M 460, 461, 462, 39 P 575; 
Monidah Trust v. Sheehan, 45 M 424, 431, 
123 P 692. 


References 


State ex rel. Rankin v. Harrington, 68 
M 1, 17 et seq., 217 P 681; Fergus Motor 
Co. v. Sorenson, 73 M 122, 136, 235 P 422. | 


2014. Undistributed property of deceased persons. The undistributed or 
unpartitioned property of deceased persons may be assessed to the heirs, 
ouardians, executors, or administrators, and a payment of taxes made by 
either binds all the parties in interest for their equal proportions. 


History: En. Sec. 24, p. 82, L. 1891; 
re-en. Sec. 3712, Pol. C. 1895; re-en. Sec. 
2522, Rev. C. 1907; re-en. Sec. 2014, R. C. 
M. 1921. Cal. Pol. C. Sec. 3642. 


Operation and Effect 


An assessment to the ‘‘estate’’ of a 
deceased person is tantamount to an as- 
sessment to his heirs, guardians of his 
heirs, executors of his will or administra- 
tors of his estate, as the case may be, if 


they have actual notice of it, since the 
purpose of this section is to assure that 
notice to some interested person shall be 
given and to provide that payment, when 
made, shall bind all parties in ipterest. 
Hill v. County of Lewis and Clark, 54 M 
479, 483, 171 P 929. 


References 


Rosebud County .v. Smith et al. 92 M 
75,1 8G, 40 Pa MOTA? 


2015. Capital stock and franchises of corporations—where assessed. 


The capital stock and franchises of corporations and persons, except as 
otherwise provided, must be listed and taxed in the county, town, or dis- 
trict where the principal office or place of business of such corporation or 
person is located; if there be no principal office or place of business in the 
state, then at the place in the state where any such corporation or person 


-transacts business. 


History: En. Sec. 3713, Pol. C. 1895; re- 
en. Sec. 2523, Rev. C. 1907; re-en. Sec. 2015, 
es ot 1921. 


Operation and Effect 

Shares of stock, if within. the state, 
whether belonging to residents or non- 
residents are proper subject for taxation. 
State ex rel. Rankin v. Harrington, 68 M 
1,17 et seq., 217 P 681. 

Id. Shares of stock in corporations are 
deemed intangible property taxable at 


the residence of their owner, except where 
there is such a combination of circum- 
stances as produce what is referred to in 
the books as a business situs as distin- 
guished from the domicile of their owner. 


References 


Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 84, 252 P 876; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071; Bank of Miles City v. Custer 
County, 93 M 291, 302, 19 P 2d 885. 
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2016. Personal property of merchant or manufacturer. 
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The personal 


property belonging to the business of a merchant or of a manufacturer 
must be listed in the town or district where his business is carried on. 


History: En. Sec. 25, p. 83, L. 1891; 
re-en. Sec. 3714, Pol. C. 1895; re-en. Sec. 
2524, Rev. C. 1907; re-en. Sec. 2016, R. C. 
M. 1921. 

References _ 

Cited or applied as section 3714, polit- 


2017. Property of express and 


stage companies, etc. 


ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 293, 
88 P 953; State ex rel. Rankin v. Harring- 
ton, 68 M 1, 17 et seq., 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
QPS 2d 1071, 


The personal 


property of express, transportation, and stage companies, steamboats, ves- 
sels, and other water-craft must be listed and assessed in the county, town, 
or district where such property is usually kept. 


_ History: En. Sec. 26, p. 83, L. 1891; 
re-en. Sec. 3715, Pol. C. 1895; re-en. Sec. 
2525, Rev. C. 1907; re-en. Sec. 2017, R. C. 
M. 1921. 


Operation and Effect 


All of the tangible property of an ex- 
press company is liable to taxation. Wells 
Fargo & Co. v. Harrington, 54 M 235, 
244, 169 P 463. 


References 


Cited or applied as section 3715, polit- 
ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 294, 
88 P 953; as section 26, Laws of 1891, in 
Wells Fargo Co. v. Harrington, 54 M 235, 
240, 169 P 463; State ex rel. Rankin v. 
Harrington, 68 M 1, 17 et seq., 217 P 
681; Rosebud County v. Smith et al., 92 
M eho e0 eee eho. 


2018. Gas and water companies. The personal property and franchises 
of gas and water companies must be listed and assessed in the county, town, 
or district where the principal works are located. 


History: En. Sec. 27, p. 83, L. 1891; 
re-en. Sec. 3716, Pol. C. 1895; re-en. Sec. 
2526, Rev. C. 1907; re-en. Sec. 2018, R. C. 
M. 1921. 


Operation and Effect 


A water right owned by a water com- 
pany was properly assessed in a school 
district where its place of business and 
principal works were located, and into 
the limits of which water was conveyed 
by pipe-lines for distribution to the in- 


2019. Gas and water mains. 


habitants. Helena Water Works 
Settles, 37 M 237, 240, 95 P 838. 


References 

Cited or applied as section 3716, polit- 
ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Smith, 35 M 288, 294, 
88 P 953; as section 27, laws of 1891, in 
Wells Fargo & Co. v. Harrington, 54 M 
235, 169 P 463; State ex rel. Rankin v. 
Harrington, 68 M 1, 21, 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9 Pi2d 1071, 


Co. Vv. 


Gas and water mains and pipes laid im 


roads, streets, or alleys are personal property. 


History: En. Sec. 28, p. 83, L. 1891; 
amd. Sec. 3717, Pol. C. 1895; re-en. Sec. 
2527, Rev. C. 1907; re-en. Sec. 2019, R. C. 
M. 1921. 


2020. Street railroads, 


bridges, and ferries. 


References 

State ex rel. Rankin v. Harrington, 68 
M 1, 21, 217 P 681; Rosebud County v. 
Smith et al., 92 M 75, 80, 9 P 2d 1071. 


Street railroads and 


bridges, and ferries, and their franchises, owned by persons or corpora- 
tions, must be listed and assessed in the county, town, or district where 
such property or any portion thereof is located, and the track of the rail- 
road and the bridge are personal property. 


History: En. Sec. 29, p. 83, L. 1891; Operation and Effect 
re-en. Sec. 3718, Pol. C. 1895; re-en. Sec. The frequent use of the prefix ‘‘street?” 


2528, Rev. C. 1907; re-en. Sec. 2020, R. C. 
M. 1921. 


in statutes similar to this and the fol- 
lowing section indicates the intention of 
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the legislature to maintain the distinction 
between ‘‘railroads’’ and ‘‘street rail- 
roads,’’ and suggests that in construing 
enactments touching railroads they should 
not be held to apply to street railroads 
unless the intention that they shall so ap- 
ply is apparent. Helena ete. Ry. Co. v. 
City of Helena, 47 M 18, 34, 130 P 446. 


Held, under this section, that the con- 
stituent parts of a street railway track 
are personal property and taxable as such 
under the classification act, falling with- 
in class 7, at forty per cent of its true 
and full value as property not included 

’ 


TAXA TION—ASSESSMENT 


2021, 2022 


in the preceding six classes. Butte Elec- 
tric Ry Co. v. Brett, 80 M 12, 16, 257 P 


- 478. 


References 


Cited or applied as section 2528, revised 
codes, in Northern Pac. Ry. Co. v. Brogan, 
52 M 461, 469, 158 P 820; as section 29, 
laws of 1891, in Wells Fargo & Co. v. Har- 
rington, 54 M 235, 240, 169 P 463; State 
ex rel. Rankin v. Harrington, 68 M 1, 21, 
217 P 681; Rosebud County v. Smith et 
al., 92.M 75, 80, 9 P 2d 1071. 


2021. Assessment of railroads, telegraph, telephone, and electric light 


lines. 


Railroads operated or situated in one county and not assessed by 


the state board of equalization, telegraph, telephone, and electric light 
lines and similar properties situated in one county, and their franchises; 
eanals, ditches, and flumes, situated in one county and the franchises of 
the same, must be listed and assessed in the county in which such property 
is located, and the assessor must require the owner of such property, or his 
agent, or any officer of a corporation owning the same, to make a verified 
statement containing a list of the number of miles such property is operated 


or situated in the county, and the value thereof. 


History: En. Sec. 30, p. 83, L. 1891; 
re-en. Sec. 3719, Pol. C. 1895; re-en. Sec. 
2529, Rev. C. 1907; amd. Sec. 1, Ch. 24, L. 
1921; re-en. Sec. 2021, R. C. M. 1921. 


Operation and Effect 


So much of a telegraph line used ex- 
clusively for railroad purposes, extending 
along a right of way across the state, as 
is within any given county, is assessable 
by the assessor of that county, and not 
by the state board of equalization as part 


- 2022. Railroads—how assessed. 


of the ‘‘roadway.’’ Northern Pac. Ry. 
Co. v. Brogan, 52 M 461, 469, 158 P 820. 


References 


Cited or applied as section 2529, revised 
codes, in Helena ete. Ry. Co. v. City of 
Helena, 47 M 18, 34, 130 P 446, Wells 
Fargo & Co. v. Harrington, 54 M 235, 240, 
169 P 4638; State ex rel. Rankin v. Har- 
rington, 68 M 1, 18, 217 P 681; Rose- 
bud County v. Smith et al., 92 M 75, 80, 
9 P 2d 1071. 
roadbed, 


The franchise, roadway, 


rails, and rolling-stock of all railroads operated in more than one county 
in this state must be assessed by the state board of equalization as herein- 
after provided. Other franchises, if granted by the authorities of a county 
or city, must be assessed in the county or eity within which they were 
granted; if granted by any other authority, they must be assessed in the 
county in which the corporations, firms, or persons owning or holding them 
have their principal place of business. 


History: En. Sec. 11, p. 76, L. 1891; 
re-en. Sec. 3696, Pol. C. 1895; re-en. Sec. 
2508, Rev. C. 1907; re-en. Sec. 2022, R. C. 
M. 1921. Cal. Pol. C. Sec. 3628. 


Operation and Effect 

So much of a telegraph line used ex- 
clusively for railroad purposes, and ex- 
tending along the right of way across the 
state, as is within any given county, is 
assessable by its assessor, and not by the 
state board of equalization as part of the 
‘¢roadway.’’ Northern Pac. Ry. Co. v. 
Brogan, 52 M 461, 469, 158 P 820. 


See Clark v. Maher, 34 M 391, 399, 87 
P 272, for a discussion of this section 
prior to its amendment. 


Snowsheds constructed of reinforced 
concrete and steel, with timber roofs, the 
walls of which on the mountain-side of 
the track were embedded in the ground 
four feet or more, the outer walls consist- 
ing of a series of piers grounded in holes 
from a foot to twelve feet deep, held 
part of defendant railway company’s 
roadbed, and as such assessable, under 
section 16, article XII, constitution, by 
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the state board of equalization and not 
by the county assessor. Great Northern 
Ry. Co. v. Flathead Co., 61 M 263, 267, 
202 P 198. 

Id. Cooking utensils forming a necessary 
and usual equipment of cars used for 
boarding railway construction crews are 
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References 

Cited or applied as section 2508, revised 
codes, in Northern Pac. Ry. Co. v. County 
of Musselshell et al., 54 M 96, 169 P 53; 
as section 11, laws of 1891, in Wells Fargo 
& Oo. v. Harrington, 54 M 235, 240, 169 
P 463; State ex rel. Rankin v. Harrington, 


part of its rolling stock and as such sub- 
ject to assessment for taxation by the 
state board of equalization only. 

2023. Land—how assessed. All other taxable property must be assessed 
in the county, city, or district in which it is situated. Land must be assessed 
in parcels or subdivisions not exceeding six hundred and forty acres, and 
tracts of land containing more than six hundred and forty acres, which have 
been sectionized by the United States government, must be assessed by sec- 
tions or fractions of sections. 

The assessor must set aside one line in the assessment book for the de- 
scription of each six hundred and forty acres of land, or less, the number 
of acres to be entered in one column, the description in another column, 
value in another column, value of improvements in another column, and 
the total in the total column. He must also set aside a line in the assess- 
ment book for the description of each town or city lot, the description to be 
entered in one column, the value in another column on the same line, the 
value of improvements in another column, and the total in the total col- 
umn ; provided, that all of the unimproved lots of the same value, situate in 
one block, or belonging to the same party, may be described and assessed 
in one line in the manner above provided for each lot. It is the intention 
hereby that each parcel and lot show in its own line, and opposite the de- 
seription thereof, the separate value of the same and the value of the im- 
provements thereon. 

History: En. Sec. 12, p. 77, L. 1891; 


68 M 1, 18, 217 P 681; Rosebud County v. 
Smith et al. 92 M 75, 80, 9 P 2d 1071. 


88 P 953; cited in part as section 12, laws 


re-en. Sec. 3697, Pol. C. 1895; re-en. Sec. 
2509, Rev. C. 1907; re-en. Sec. 2023, R. C. 
M. 1921. Cal. Pol. C. Sec. 3628. 


References 


Cited or applied as section 3697, polit- 
ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 293, 


of 1891, p. 73, in Northern Pac. Ry. Co. v. 
Brogan, 52 M 461, 464, 158 P 820; State 
ex rel. Rankin v. Harrington, 68 M 1, 18, 
217 P 681; State ex rel. Northern P. Ry. 
Co. v. Duncan, 68 M 420, 423 et seq., 219 
P 638; State ex rel. Schoonover v. Stew- 
art, 89 M 257, 271, 297 P 476; Rosebud 
County v. Smith et al., 92 M 75, 80, 9 P 
2d 1071. 


2024. Uniform classification of lands for taxation. It is hereby made 


the duty of the state board of equalization to provide for a general and 
uniform method of classifying lands, for the purposes for which they may 
be valuable, in the state of Montana for the purpose of securing an equita- 


ble and uniform basis of assessment of said lands for taxable purposes. 


History: Ch. 89, Laws of 1919, was an 
earlier act. This section en. Sec. 1, Ch. 
239, L. 1921; re-en. Sec. 2024, R. C. M. 
1921. 


Operation and Effect 


The object of sections 2024-2031, R. C. 
M. 1921, requiring a uniform classifica- 
tion of lands for taxation purposes is to 
determine their relative values; a group- 
ing of lands according to the uses for which 
they are valuable; whatever their char- 


acter, they must be separately assessed on 
a uniform basis, ie., their full cash value; 
the intent of the statute is to place lands 
of the same general character in the same 
class, not to place the same value upon 
all lands in the same class. State ex rel. 
Schoonover v. Stewart, 89 M 257, 270, 
297 P 476. 

References 

State ex rel. Federal Land Bk. v. Hays, 
86 M 58, 68, 282 P 32; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 
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2025. Duty county commissioners to provide for classification. It is 
hereby made the duty of the board of county commissioners of the several 
counties of the state of Montana to provide, in such manner as they may 
determine, for the classification of all lands, except vacant lands in forest 
reserves, Indian reservations and unsurveyed lands, within their respective 
counties, which classification must be made and a record thereof kept 
upon such maps and plats, and entered in such books of record, as may be 
prescribed by the state board of equalization. Such maps and plats and 
books of record shall be official records of the county. A certified copy 
of all such records as may be desired shall be furnished to the state board 
of equalization and the state board of equalization shall provide for the 
payment to the several counties the cost of preparing such copy of the 
records so provided for, as they may require. 


History: En. Sec. 2, Ch. 239, L. 1921; 86° M 58, 68, 282 P 32; State ex rel, 


re-en. Sec. 2025, R. C. M. 1921. Schoonover v. Stewart, 89 M 257, 270, 
297 P 476; Rosebud County v. Smith et 
References al., 92 M 75, 9 P 2d 1071. 


State ex rel. Federal Land Bk. v. Hays, 


2026. Basis of classification. All lands shall be classified into: 
Agricultural lands. 

Irrigated or non-irrigated lands. 

Grazing lands. 

Timber lands and stump lands. 

Lands bearing stone, coal, or valuable deposits. 

Lands bearing natural gas, petroleum, or other mineral deposits. 

7. Lands which may be valuable for more than one purpose shall be 
so classified. All lands shall be classified in accordance with the legal 
subdivision thereof. 

The state board of equalization may provide for such other and addi- 
tional subdivisions of classification herein enumerated as they may deem 
proper. 

History: En. Sec. 3, Ch. 239, L. 1921; ex rel. Federal Land Bk. v. Hays, 86 M 


a Cee in 


re-en. Sec. 2026, R. C. M. 1921. 58, 68, 282 P 32; State ex rel. Schoonover 
v. Stewart, 89 M 257, 270, 297 P 476; 
References Rosebud County v. Smith et al., 92 M 75, 


State ex, rel. Northern’ P.. Ry.. Co. wv... 9: P.2d; 1071. 
Dunean, 68 M 420, 424, 219 P 638; State 


2027. Classification fund—warrants—payment of existing contracts. 
The board of county commissioners shall create and establish a fund to be 
known as the “Classification Fund.” All warrants drawn in payment 
of work and labor performed, in the payment of service rendered under 
any contract for the classification of land in any county shall be drawn 
on the classification fund. The board of county commissioners of any 
county which has heretofore procured the performance of any work or 
labor or the rendering of any services in the classification of land in 
the county for taxation or assessment purposes, or incurred any expenses 
pursuant to the provisions of chapter 89 of the laws of the sixteenth legis- 
lative assembly, and have not compensated the person or persons for such 
work, labor or services, or paid such expenses incurred, are hereby author- 
ized and empowered, and it is hereby made the legal duty of such board, 
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to pay such person or persons for such work, labor or services, and such 
expenses incurred out of the classification fund of said county. 


Any and all contracts heretofore entered into by the boards of county 
commissioners of the various counties for the classification of lands under 
chapter 89 of the laws of the sixteenth session of the legislative assembly 
of Montana are hereby declared to be validated and in full force and effect, 
and it is hereby made the duty of the various boards of county commis- 
sioners where contracts for said classification are partially performed to 
complete the same according to the terms of said contracts; provided, 
however, that the said boards of county commissioners may make such 
supplemental contracts as they deem necessary for the purpose of carry- 
ing out the terms of this act. 


Whenever at any time before the completion of any contract for 
classification under the terms of this act or of chapter 89 of the laws of 
the sixteenth legislative assembly of the state of Montana, a new county 
is formed, containing any portion of the county included in said contract, 
such new county shall assume the uncompleted portion of said contract, 
so far as it applies to the territory within said new county, and such por- 
tion of said contracts shall be an obligation of said new county in the 
same manner as if said contract had been originally entered into by 
said county; and whenever, before the completion of any contract as 
above described, a portion of one county is taken from said county and 
added to another county, such county to which said territory is added 
shall assume the uncompleted portion of said contract so far as it applies 
to the territory transferred and such portion of said contract shall be an 
cbligation of said enlarged county in the same manner as if said con- 
tract had been originally entered into by said county to which such terri- 
tory is transferred. | 

History: En. Sec. 4, Ch. 239, L. 1921; References 


re-en. Sec, 2027, R. C. M. 1921, State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M75, 9 P 2d°1071., 


2023. Tax levy for classification fund. The board of county com- 
missioners of each county shall levy annually a tax not to exceed one mill 
upon all of the properties situate in said county subject to taxation, which 
Shall be levied and collected in the same manner as other taxes. 

All moneys collected in pursuance of the aforesaid levy shall be by 
the county treasurer deposited to the eredit of the “classification fund” 
and shall not be used for any purpose other than as herein provided. 
Whenever the classification of all lands in any county shall have been 
completed and all warrants drawn upon the classification fund shall have 
been paid, the special levy herein provided shall cease and shall not be 
made by the board of county commissioners. 

History: En. Sec. 5, Ch. 239, L. 1921; References 


re-en. Sec. 2028, R. C. M. 1921. State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M 75, 80,9 P 2d 1071 


2029. Accuracy and use of classification. The classification herein 
provided shall be full, complete and accurate, and shall be used as the 
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basis upon which land values shall be fixed for purpose of assessment and 
taxation. 
History: En. Sec. 6, Ch. 239, L. 1921; References 
re-en. Sec. 2029, R. C. M. 1921. State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 
2030. Assessment of lands for taxation. It shall be the duty of the 
county assessor to assess all lands for taxation purposes in accordance 
with the classification, as made by the board of county commissioners. 
History: En. Sec. 7, Ch. 239, L. 1921; References 
re-en. Sec. 2030, R. C. M. 1921. State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
Yummith etal, 92) M75, 30,.9 P.2d 1071. 
2031. Notice of classification to land owners. It shall be the duty of 
the board of county commissioners to cause to be mailed by registered 
mail, return card requested, to each owner a notice of the classification 
of the land owned by him. If the owner of any land is dissatisfied with 
the classification of his land, the board of county commissioners shall 
make such investigation as they deem necessary to determine the true 
and correct classification of such land and when so determined, the same 
shall be classified in the manner ordered by the board of commissioners. 


History: En. Sec. 8, Ch. 239, L. 1921; References 
re-en. Sec. 2031, R. C. M. 1921. State ex rel. Schoonover v. Stewart, 89 
M 257, 270, 297 P 476; Rosebud County 
v. Smith et al., 92 M 75, 80, 9 P 2d 1071. 


2032. Property and money in litigation. Money and property in liti- 
gation in possession of a county treasurer, or of a court or a clerk thereof, 
or receiver, must be assessed to such treasurer, clerk, or receiver, and 
the taxes paid thereon under the direction of the court. 

History: En. Sec. 32, p. 84, L. 1891; References 
re-en. Sec. 3721, Pol. C. 1895; re-en. Sec. Rosebud County v. Smith et al. 92 M 


2540, Rev. C. 1907; re-en. Sec. 2032, R. C. 75, 80, 9 P 2d 1071. 
M. 1921. Cal. Pol. C. Sec. 3647. 


2033. Property concealed, misrepresented, etc. Any property wilfully 
concealed, removed, transferred, or misrepresented by the owner or agent 
thereof to evade taxation, upon discovery, must be assessed at not exceeding 
ten times its value, and the assessment so made must not be reduced by 
the board of county commissioners. 


History: Ap. p. Sec. 33, p. 84, L. 1891; References ‘ 
amd. Sec. 3722, Pol. C. 1895; re-en. Sec. Rosebud County v. Smith et al, 92 M 
2541, Rev. C. 1907; re-en. Sec. 2033, R. C. 75, 9 P 2d 1071. 
M. 1921. Cal. Pol. C. Sec. 3648. 


2034. Property having escaped assessment. Any property discovered 
by the assessor to have escaped assessment may be assessed at any time, 
if such property is in the ownership or under the control of the same per- 
son who owned or controlled it at the time it should have been assessed. 

History: Ap. p. Sec. 33, p. 84, L. 1891; the county board of equalization had ad- 
amd. Sec. 3723, Pol. C. 1895;.re-en. Sec. journed, that officer discovered, listed for 
2542, Rev. C. 1907; re-en. Sec. 2034, R. C. assessment, and assessed under the au- 
M. 1921. Cal. Pol. C. Sec. 3649. thority of this section, personal property 
} ; belonging to the undistributed estate of 

Operation and Effect a deceased person, the fact that the ex- 

Where, after the assessment-roll had  ecutors in charge of it were thus deprived 
passed out of the assessor’s hands and of a right to appeal to the board of 
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equalization did not invalidate the addi- 
tional assessment, since the property was 
taxable, and appeal to the board is avail- 
able, not to him who has concealed prop- 
erty, but who has delivered to the assessor 
a sworn statement of all his taxable prop- 
erty. Hill et al. v. County of Lewis and 
Clark, 54 M 479, 171 P 929. 


2035. Supplemental assessment. 


POLITICAL 


CODE Ch. 185 


References 


Butte & Superior Min. Co. v. McIntyre, 
71 M 254, 262, 229 P 730; Simpson v. Sil- 
ver Bow County, 87 M 83, 93, 285 P 195; 
Rosebud County v. Smith et al., 92 M 75, 
80, 9 P 2d 1071. 


When any personal property lable 


to taxation is brought into a county at any time after the second Mon- 
day of July, and such property has not been assessed for that year, it 
must be listed and assessed the same as if it had been in the county at 
the time of the regular assessment, and the tax must be collected by the 


assessor, as provided in this code, at any time. 


History: En. Sec. 4022, Pol. C. 1895; 
re-en. Sec. 2740, Rev. C. 1907; re-en. Sec. 
2035, R. C. M. 1921. 


References 
Rosebud County v. Smith et al., 92 M 
Toy SQ,eo Beads LOY. 


2036. Assessment not illegal for informality or delay. No assessment 
or act relating to assessment or collection of taxes is illegal on account of 
informality, nor because the same was not completed within the time 


required by law. 


History: En. Sec. 4014, Pol. C. 1895; 
re-en. Sec. 2732, Rev. C. 1907; re-en. Sec. 
2036, R. C. M. 1921. Cal. Pol. C. Sec. 3885. 


Operation and Effect 


The listing of land in the name of a 
person other than the owner is but an 
irregularity or informality which, of it- 
self, does not avoid the assessment or 
render the tax illegal or unauthorized. 
Cobban v. Hinds, 23 M 338, 349, 59 P 1. 

An increase in an assessment by the as- 
sessor in obedience to a void order of the 
board of equalization cannot be sustained 
under this section or section 2003, ante. 
Western Ranches v. Custer County, 28 M 
218, 283, 72. 659; 

We hold the notice did not comply with 
the statute. Therefore, it was void, and, 
in law, no notice at all. No legal notice hav- 
ing been given, the sale was void. True, 
this section says: ‘‘No assessment or act 
relating to assessment or collection of taxes 
is illegal on account of informality.’’ How- 


2037. Deputies for assessors. 


ever, this departure from legal requirement 
isnot aninformality. It is a matter of sub- 
stance and is vital. Perham v. Putnam 
et al., 82 M 349, 267 P 305. 

The fact that real property, title to 
which was claimed by adverse possession, 
had been at all times assessed to the 
record owner, the taxes, however, being 
paid by the adverse claimant during the 
entire ten-year period, did not affect the 
right of the latter, in view of section 
2002, declaring that a mistake in the name 
of the owner does not render the assess- 
ment invalid, and this section, to the ef- 
fect that no assessment or collection of 
taxes is illegal on account of informality. 
Anderson v. Mace et al., 99 M 421, 430, 
45 P 2d 771. 


References 


Rosebud County v. Smith et al., 92 M 
75, 80, 9 P 2d 1071; County of Musselshell 
v. Morris Dev. Co., 92 M. 201, 210, 11 P 
2d 774. 


The board of county commissioners may 


allow the assessor such a number of deputies to be appointed by him as 
will, in the judgment of the board, enable the assessor to complete the 
assessment within the time prescribed by law. 


History: En. Sec. 4012, Pol. C. 1895; 
re-en. Sec. 2736, Rev. C. 1907; re-en. Sec. 
2037, R. C. M. 1921; amd. Sec. 1, Ch. 135, 
Dect 929. 


2038. Traveling expenses of assessor and deputies. 


References 
Rosebud County v. Smith et al., 92 M 
75, 80, 9) P+2d.1071, 


The assessor and 


his deputies in each county in this state shall be paid the actual and neces- 
sary traveling expenses by them incurred, not to exceed fifty dollars each, 
in any one month, during the months of March, April, May and June of 
each year, while in the performance of official duty, upon presenting and 
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filing a verified claim thereof, supported by vouchers, for each item of 
expense, to the board of county commissioners of their respective county; 
provided, that in counties in which the county assessor has no deputy 
or deputies, that he shall be paid the actual and necessary traveling 
expenses by him incurred, not to exceed one hundred dollars, in any one 
month, during the months of March, April, May and June of each year 
while in the performance of official duty, upon presenting and filing a 
verified claim therefor, supported by vouchers, for each item of expense, 
to the board of county commissioners of his county. 

History: En. Sec. 1, Ch. 44, L. 1909; 
re-en. Sec. 2038, R. C. M. 1921; amd. Sec. 


1, Ch. 43, L. 1925; amd. Sec. 1, Ch. 56, L. 
1935. 


References 
Rosebud County v. Smith et al., 92 M 
LO Bete oO LUT 1, 


2039. Assessors liable for unassessed property. The assessor and his 
sureties are liable on his official bond for all taxes on property within the 
county which, through his wilful failure or neglect, is unassessed. 


History: En. Sec. 40, p. 87, L. 1891; 
re-en. Sec. 3734, Pol. C. 1895; re-en. Sec. 
2553, Rev. C. 1907; re-en. Sec. 2039, R. C. 
M. 1921. Cal. Pol. C. Sec. 3660. 


Operation and Effect 

Under section 9130, R. C. M. 1921, and 
the rule that a separate liability of the 
principal cannot be joined in an action on 
the bond against the surety, held that an 
action by a county against its assessor to 


recover from him money lost to it by rea- 
son of his wilful failure and neglect to 
assess property, was improperly joined 
with an action against a surety company 
on the official bond of that officer. 
County of Silver Bow v. Kelly et al., 68 M 
194, 1075. 210 oP 21106, 


References 


Rosebud County v. Smith et al., 92 M 
TOP 80, 0° 2-107 1s 


2040. County attorney must prosecute. The county attorney must, 
after the assessor completes the assessment-book for the year, commence 
an action on the assessor’s bond for the amount of taxes lost from such 
wilful failure or neglect. 


History: En. Sec. 41, p. 87, L. 1891; re-en. Sec. 3735, Pol. C. 1895; re-en. Sec. 2554, 
Rev. C. 1907; re-en. Sec. 2040, R. C. M. 1921. Cal. Pol. C. Sec. 3661. 


2041. Judgment—when entered against assessor. On the trial of such 
action, the value of the property unassessed being shown, judgment for 
the amount of taxes that should have been collected thereon must be 
entered. 


History: En. Sec. 42, p. 87, L. 1891; re-en. Sec. 3736, Pol. C. 1895; re-en. Sec. 2555, 
Rev. C. 1907; re-en. Sec. 2041, R. C. M. 1921. Cal. Pol. C. Sec. 3662. 


2042. Annual settlements. Every assessor, county attorney and county 
treasurer must annually, on the first Monday of January, make a settle- 
ment with the county clerk of all transactions connected with the revenue 
for the previous year, and every county treasurer, on the expiration of 
his office, must make such settlement. 


History: En. Sec. 199, p. 128, L. 1891; re-en. Sec. 4016, Pol. C. 1895; re-en. Sec. 
2734, Rev. C. 1907; re-en. Sec. 2042, R. C. M. 1921. 


2043. County assessor to collect farm statistics. It shall be the duty 
of each county assessor and his deputies, at the time of making the 
annual assessment of property to collect such statistics in relation to farm 
products and agricultural resources from each farm owner, operator or 
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renter as shall be called for by the commissioner of agriculture and on 
blanks to be prepared and furnished by the commissioner of agriculture. 
History: En. Sec. 1, Ch. 187, L. 1921; re-en. Sec. 2043, R. C. M. 1921. 


2044. Delivery to commissioner of agriculture. The original blanks 
upon which the statistics are gathered by the county assessor and his 
deputies shall be returned by them to the commissioner of agriculture 
immediately on completion of his assessment work and not later than 
July first each year. 


History: En. Sec. 2, Ch. 187, L. 1921; re-en. Sec. 2044, R. C. M. 1921. 


2045. Statistics, how obtained. If for any reason the county assessor 
or his deputy is unable to obtain the statistics from any farm owner, 
cperator or renter, he shall obtain them from the most reliable source, so 
that the returns may be complete. 

History: En. Sec. 3, Ch. 187, L. 1921; re-en. Sec. 2045, R. C. M. 1921. 


2046. Penalty for refusal to furnish statistics. Any farm owner, 
operator, or renter refusing to furnish the information called for in sec- 
tion 2048 of this code, or wilfully furnishes fraudulent information to 
any county assessor or his deputy, upon proper request therefor, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined in 
a sum not less than ten dollars, nor more than one hundred dollars, and 
cost of prosecution. . 

History: fn. Sec. 4, Ch. 187, L. 1921; re-en. Sec. 2046, R. C. M. 1921. 


2047. Penalty for neglect of act by officer. Any county assessor or 
deputy county assessor who shall wilfully neglect or refuse in whole or 
in part to perform the duties required in this act, shall be deemed guilty 
of a misdemeanor and, upon conviction thereof, shall be fined a sum of 
not less than twenty dollars, nor more than two hundred dollars, and 
the cost of prosecution. 


History: En. Sec. 5, Ch. 187, L. 1921; re-en. Sec. 2047, R. C. M. 1921. 


CHAPTER 186 


THE ASSESSMENT-BOOK—STATEMENTS FURNISHED BY ASSESSOR 


Section 2048. Property—how listed. 

2049. Form of assessment-book. 
2050. Assessment-book, when to be completed—affidavit. 
2051. Map-book. 
2052. Assessment and map-book delivered to and kept by clerk. 
2053. Statement by assessor to state board of equalization. 
2054. Penalty for failure of assessor to complete assessment-book and transmit 

statement. 

2055. Persons claiming ownership of land desiring to be assessed. 
2056. Commissioners to furnish assessor maps. 
2057. List of lands sold by state to be transmitted by state land agent. 
2058. Defects in form of assessment-book may be supplied. 
2059. Omissions in delinquent-lists—how corrected. 
2060. Publication of such lists. 
2061. Abbreviations. 
2062. Fines and forfeitures to be paid to county treasurer. 


2048. Property—how listed. The assessor must prepare an assess- 
ment-book with appropriate headings, alphabetically arranged, unless other- 


1154 


Ch. 186 TAXA TION—ASSESSMENT-BOOK 


2049 
wise directed by the state board of equalization, in which must be listed all 
property within the county, and in which must be specified in separate col- 
umns, under the appropriate head: 

1. The name of the person to whom the property is assessed. 

2. Land, by township, range, section, or fractional section; and when 
such land is not a United States land division or subdivision, by metes and 
bounds, or other description sufficient to identify it, giving an estimate of 
the number of acres, not exceeding in each and every tract six hundred and 
forty acres, locality, and the improvements thereon. 

3. City and town lots, naming the city or town, and the number of the 
lot and block, according to the system of numbering in such city or town, 
and improvements thereon. 

4, All personal property, showing the number, kind, amount, and qual- 
ity; but a failure to enumerate in detail such personal property does not 
invalidate the assessment. 

5. The cash value of real estate, other than city or town lots. 

6. The cash value of improvements on such real estate. 

7. The cash value of city and town lots. 

8. The cash value of improvements on city and town lots. 

9. The cash value of improvements on real estate assessed to persons 
other than the owners of the real estate. | 

10. The cash value of all personal property, exclusive of money. 

1i. The amount of money. 

12. Taxable improvements owned by the person, firm, association, or 
corporation located upon land exempt from taxation must, as to the manner 
of assessment, be assessed as other real estate upon the assessment-roll. No 
value, however, must be assessed against the exempt land, nor under any 
circumstances must the land be charged with or become responsible for the 
assessment made against any taxable improvements located thereon. 

13. The school, road, and other revenue districts in which each piece 
of property assessed is situated. ots 


14. The total value of all property. 


15. The figure one (1), in separate columns, opposite the name of every 
person liable to pay a poll-tax. 


16. Such other things as the state board of equalization may require. 


History: En. Sec. 34, p. 84, L. 1891; References 


re-en. Sec. 3724, Pol. C. 1895; re-en. Sec. 
2543, Rev. C. 1907; re-en. Sec. 2048, R. C. 
M. 1921. Cal. Pol. C. Sec. 3650. 


Operation and Effect 

An assessor must list all property in 
his county in an assessment-book under 
. appropriate headings. State ex rel. Fad- 
ness v. Hie, 53 M 138, 146, 162 P 164. 


Cited or applied as section 3724, polit- 
ical code, in Hilburn v. St. Paul ete. Ry. 
Co., 23. M 229, 242, 58 P 551; Danforth 
v. Livingston, 23 M 558, 562, 59 P 916; 
Belknap Realty Co. v. Simieo et al., 67 
M 359, 361, 215 P 659; State ex rel. Blair 
v. Kuhr, 86 M 377, 381, 283 P 758. 


2049. Form of assessment-book. The form of the assessment book must 
be as directed by the state board of equalization, and in those counties for 
which said board does not prescribe a different form it must be substanti- 


ally as follows: 
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Assessment-book of the property of ......--...----- county, for the year 19......, 
assessed to the owner, when known, and if not known, to unknown owner. 


‘Remark; cwee 2 Se Pea ae ee es Rt a 
POLL aae b So ene Bee eee Sw eG eee 
“otal aha. eh ek 3 Rate ae ah eee 2 bes ig Le ie tac oe 


Total value of all property after equalization by the state 
DOSTd. OF - COUGH ZA LOU we cee te eee ererate seer Ghat seen 


Total value: of .all property Tor tae viOI ccc ce ectee eestor ee 


Deductions orm account of debte due... ee ee eee 


otal Value? OF pall properyy tc rece: eeeence cd tacecatnay 3: an cee eee 


PVT OUIE On ah TEVOILE Sal costae eee teh enact eo eee ee See ee are 


Value of persotial- DY Oper ty pce eee 


Value of improvements on real estate assessed to persons 
other than the owners of the real estate. Value of im- 


provements thereon 35722 occu accumsan ene eee 
Value of city’ anditowm oupy feat t 27 See ee ee 
Value. of improvementsythereom (2. 2). eee eee ee 
Value of real estate other than city and town lots ................ 


Number of mines, value of same and net proceeds 


School, road, or other district in which located 


Number. Of. 80906 4.0.5 cc.nissscassceduebonuh ceed ee eee ee 
ets 
Lragifleg)) Blea hinelores coateacta re Petes Ue ea ae 
al Re ea a as te aetetnte ea, Weta ene! die, Cw NOP Ee Set BE 3 
ea eats EPR TION pecccok ak tae ee he ee eee S23 
ae | ae E BE ® 
en fan Wager ae Hanger it, Or: Wie? oe va Pee ie ee ee ice 
SEN catia. on ees : Cie enka 
2a,|o% a Dhowuship  N.jori Soon. oe Geet oe eee aOR 
KS Oo 2 - cob) 
la Fie S, pA BOSTON ATE EET ERI Set eee eee ee STR aT © 
a ae tae : ; Cie 
me eo CS Sab divisional section ee ei ew ia ee 
Residence 


Taxpayers’ names 


When tax paid 


History: En. Sec.. 3725, Pol. C. 1895; that it will appear therefrom what prop- 
re-en. Sec. 2544, Rev. C. 1907; re-en. Sec. erty is within the limits of cities or 


2049, R. C. M. 1921. ; towns, and what is elsewhere. State ex 
i 1. City of B . West 29 M 125 
Operation and Effect 129, ao Nake eaatl be CBUGIt , 


The assessment-book must be so kept 


2050. Assessment-book, when to be completed—affidavit. On or before 
the second Monday in July, in each year, the assessor must complete his 
assessment-book. He must take and subscribe an affidavit, in the assessment- 


book, to be substantially as follows: ‘‘I, .2..0.-..-.--0.--- ; assessor, Of <2.2cen4-<atee 
county, do swear that between the first Monday in March and the second 
Monday in July, nineteen hundred and ........................ , | have made diligent 


inquiry and examination to ascertain all the property within the county, 
subject to assessment by me, and that the same has been assessed on the 
assessment-book, equally and uniformly, according to the best of my judg- 
ment, information, and belief, at its full cash value; and that I have faith- 
fully complied with all the duties imposed on the assessor under the rev- 


1156 


Ch. 186 TAXATION—ASSESSMENT-BOOK 9051-2054 


enue laws; and that I have not imposed any unjust or double assessment 
through malice or ill will or otherwise; nor allowed any one to escape a 
just and equal assessment through favor, or reward, or otherwise.’’ But 
the failure to take or subscribe such an affidavit, or any affidavit, will not 
in any manner affect the validity of the assessment. 


History: Ap. p. Sec. 1697, 5th Div. second Monday of July. State ex rel. 
Comp. Stat. 1887; amd. Sec. 19, p. 91, Ex. Fadness v. Eie, 53 M 138, 146, 147, 162 
L. 1887; en. Sec. 36, p. 86, L. 1891; re-en. P 164. 

Sec. 3726, Pol. C. 1895; re-en. Sec. 2545, 


Rev. C. 1907; re-en. Sec. 2050, R. C. M. References 
1921. Cal. Pol. GC. Sec. 3652. Cited or applied as section 3726, polit- 
; ical code, in State ex rel. City of Butte 
Operation and Effect v. Weston, 29 M 125, 130, 74 P 415; State 


An assessor is required to have his as- ex rel. Federal Land Bk. v. Hays, 86 M 
sessment-book completed on or before the 58, 282 P 32. 

2051. Map-book. The assessor must, when directed so to do by the 
board of commissioners, in a map-book make a plat of the various blocks 
within any incorporated city or town, and mark thereon, in each subdi- 
vision, the name of the person to whom it is assessed. 

History: En. Sec. 3727, Pol. C. 1895; re-en. Sec. 2546, Rev. C. 1907; re-en. Sec. 2051, 
bel Fg Wham Bs yh 

2052, Assessment and map-book delivered to and kept by clerk. As 
soon as completed, the assessment-book, together with the map-book and 
statements, must be delivered to the county clerk, who must immediately 
give notice thereof, and of the time the board of commissioners will meet 
to equalize assessments, by publication in a newspaper, if any is printed in 
the county; if none, then in such manner as the board may direct; and in 
the meantime the assessment-book must remain in his office for the inspec- 
tion of all persons interested. 


History: . En. Sec. 37, p. 86, L. 1891; fact by publication, and also that the 
re-en. Sec. 3728, Pol. C. 1895; re-en. Sec. board of commissioners will meet to 
2547, Rev. C. 1907; re-en. Sec. 2052, R. C. equalize assessments. State ex rel. Fad- 


M. 1921. Cal. Pol. C. Sec. 3654. ness v. Hie, 53 M 138, 146, 162 P 164. 
Operation and Effect References 
An assessor’s assessment-book, when Cited or applied as section 3728, polit- 


completed, must be delivered to the ical code, in State ex rel. City of Butte 
county clerk, who must give notice of the v. Weston, 29 M 125, 130, 74 P 415. 

2053. Statement by assessor to state board of equalization. On the 
second Monday in July in each year, the assessor of each county must trans- 
mit to the state board of equalization a statement, showing: 

1.. The several kinds of personal property. 

2. The average and total value of each kind. 

3. The number of livestock, number of bushels of grain, number of 
pounds, or tons, of any article sold by the pound or ton. 

4. When practicable, the separate value of each class of land, specifying 
the classes and the number of acres in each. 

History: En. Sec. 3729, Pol. C. 1895; re-en. Sec. 2548, Rev. C. 1907; re-en. Sec. 
2053, R. C. M. 1921. Cal. Pol. C. Sec. 3655. 

2054. Penalty for failure of assessor to complete assessment-book and 
transmit statement. Every assessor who fails to complete his assessment- 
book, or who fails to transmit the statement mentioned in the preceding 
section to the state board of equalization, forfeits the sum of one thousand 
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dollars to be recovered on his official bond, for the use of the county, or to 
be deducted from his salary by the board of county commissioners. 


History: En. Sec. 3730, Pol. C. 1895; re-en. Sec. 2549, Rev. ae 1907; re-en. Sec. 
2054, R. C. M. 1921. Cal. Pol. C. Sec. 3656. 


2055. Persons claiming ownership of land desiring to be assessed. 
Lands once described on the assessment-book need not be described a sec- 
ond time, but any person claiming the same, and desiring to be assessed 
therefore, may have his name inserted with that of the person to whom such 
land is assessed. 


History: En. Sec. 3731, Pol. C. 1895; of right under this section to have its 
re-en. Sec. 2550, Rev. C. 1907; re-en. Sec. name inserted upon the assessment-roll 
2055, R. C. M. 1921. Cal. Pol. C. Sec. 3657. with each of its grantees, and to have 

Operation and. Effect the reservation in every instance assessed 


to it and not to its grantee upon proper 
Where lands were sold with reserva- request. Anaconda O. Min. Co. v. Ra- 


tions in the grantor of minerals, mining yalli County, 52 M 422, 426, 158 P 682. 
rights, ete., the grantor was entitled as i 


2056. Commissioners to furnish assessor maps. The board of county 
commissioners must provide maps for the use of the assessor, showing the 
private lands owned or claimed in the county, and if surveyed under author- 
ity of the United States, the divisions and subdivisions of the survey. Maps 
of cities and villages or school districts may in like manner be provided. 
The cost of making such maps is a county charge, and must be paid from the 
county general fund. 


History: En. Sec. 3732, Pol. C. 1895; re-en. Sec. 2551, Rev. C. 1907; re-en. Sec. 
2056, R. C. M. 1921. Cal. Pol. C. Sec. 3658. 


2057. List of lands sold by state to be transmitted by state land agent. 
On or before the first Monday in March in each year, the state land agent 
must make out and transmit to the assessor of each county where lands 
or lots lie that may have been sold by the state, for which certificates of 
purchase, patents, or deeds have issued, during the year preceding, certified 
lists of such lands or lots, giving a description thereof by divisions or sub- 
divisions, or lots and blocks, together with the names of the purchasers 
thereof. 


History: En. Sec. 3733, Pol. C. 1895; have issued, to the end that such lands 
re-en. Sec. 2552, Rev. C. 1907; re-en. Sec. might be listed to the vendees and as- 
2057, R. C. M. 1921. Cal. Pol. C. Sec. 3659. sessed. Courtney v. Missoula County, 21 


Operation and Effect M 591, 594, 55 P 359. 


This section was enacted for the sole References 
purpose of advising the several county as- Cited or applied as section 2552, revised 
sessors with respect to such lands as may codes, in Hayes v. Smith, 58 M 306, 312, 
have been sold by the state for which 192 P 615. 
either certificates of purchase or patents 


2058. Defects in form of assessment-book may be supplied. Omissions, 
errors, or defects in form in any original or duplicate assessment-book, when 
it can be ascertained therefrom what was intended, may, with the consent 
of the county attorney, be supplied or corrected by the assessor at any time 
prior to the sale for delinquent taxes, and after the original assessment 
was made. 

History: En. Sec. 193, p. 127, L. 1891; re-en. Sec. 4010, Pol. C. 1895; re-en. Sec. 2728, 
Rev. C. 1907; re-en. Sec. 2058, R. C. M. 1921. Cal. Pol. C. Sec. 3881. 


1158 


Ch. 186, 187 . TAXATION OF BANKS 2059-2064 


2059. Omissions in delinquent-lists—how corrected. When the omis- 
sion, error, or defect has been carried into a delinquent-list or any publica- 
tion, the list or publication may be republished as amended, or notice of the 


correction may be given in a supplementary publication. 

History: En. Sec. 194, p. 127, L. 1891; re-en. Sec. 4011, Pol. C. 1895; re-en. Sec. 
2729, Rev. C. 1907; re-en. Sec. 2059, R. C. M. 1921. Cal. Pol. C. Sec. 3882. 

2060. Publication of such lists. The publication must be made in the 


same manner as the original publication, and for not less than one week. 
History: En. Sec. 165, p. 127, L. 1891; re-en. Sec. 4012, Pol. C. 1895; re-en. Sec. 


2730, Rev. C. 1907; re-en. Sec. 2060, R. C. M. 1921. Cal. Pol. C. Sec. 3883. 

2061. Abbreviations. In the assessment of land, advertisement and sale 
thereof for taxes, initial letters, abbreviations, and figures may be used to 
designate the township, range, section, or parts of section. 

History: En. Sec. 196, p. 127, L. 1891; re-en. Sec. 4013, Pol. C. 1895; re-en. Sec. 
2731, Rev. C. 1907; re-en. Sec. 2061, R. C. M. 1921. Cal. Pol. C. Sec. 3884. 

2062. Fines and forfeitures to be paid to county treasurer. The fines, 
forfeitures, and penalties incurred by a violation of any of the provisions of 
this title must be paid into the treasury for the use of the county where the 
person against whom the recovery is had resides. 


History: En. Sec. 198, p. 127, L. 1891; NOTE.—The word ‘‘title’’ in the above 
re-en. Sec. 4015, Pol. C. 1895; re-en. Sec. section referred to the entire taxation 
2733, Rev. C. 1907; re-en. Sec. 2062, R. C. laws from sections 2498 to 2780, revised 
M. 1921. codes, 1907. 


CHAPTER 187 


TAXATION OF BANKS 


Section 2063. National banks out of state. 
2064. Assessment of stock in banking corporations. 
2065. Payment of taxes—entry of assessment. 
2066. Statements to be furnished by officers. 
2067. Taxation of banks and shares of stock. 


2063. National banks out of state. The shares of the capital stock of 
banks organized under the laws of the United States, not located in this 
state, owned by residents of this state, are not subject to taxation. 


History: En. Sec. 9, p. 76, L. 1891; re- References 
en. Sec. 3694, Pol. C. 1895; re-en. Sec. Cited as section 3694 of political code, 
2506, Rev. C. 1907; re-en. Sec. 2063, R. C. in First Nat. Bank v. Province, 20 M 374, 
M. 1921. 377, 51 P 821; Daly Bank ete. Co. v. 


Board of Commrs., 33 M 101, 103, 81 P 950; 
Montana Nat. Bank v. Yellowstone Coun- 
ty, 78 M 62, 73 et seq., 252 P 876. 

2064. Assessment of stock in banking corporations. All shares of stock 
in national banks existing by authority of the United States and located and 
doing business within this state, shall be assessed to the owners thereof in 
the cities, towns, or places where such banks are located, and not else- 
where, in the assessment of all state, county, school districts, and munici- 
pal taxes, imposed and levied in such place whether or not the owner of 
such stock is a resident of such city, town or place. 


History: En. Sec. 1, Ch. 81, L. 1921; Operation and Effect 
re-en. Sec. 2064, R. C. M. 1921. Under section 5219, United States re- 
vised statutes, shares of stock of national 
NOTE.—Prior acts were sections 2503 to banks may be taxed by the state provided 
2505, revised codes, 1907, and chapter 31, no unfriendly discrimination is made 
laws of 1915. against such shares in favor of moneyed 
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capital in the hands of individual citi- 
zens of the state, moneyed capital mean- 
ing capital employed in competition with 
the business of national banks. First Nat. 
Bank v. County of Dawson, 66 M 321, 
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References 

Union Bank ete. Co. v. Moore, 62 M 
132, 185, 204 P 361; Montana Nat. Bank 
v. Yellowstone County, 78 M 62, 73 et 
seq., 252 P 876. 


330, 213 P 1097. 


2065. Payment of taxes—entry of assessment. Every national bank 
shall pay to the person authorized to collect taxes in the state, county, city, 
town, or place in which such bank is located, at the time of each year when 
other taxes become due, the amount of the tax upon the shares in such bank. 
Said banks shall be liable for the payment of the said tax, and if the same 
is not paid on or before the thirtieth day of November of each year at six 
o’clock p. m., the said tax shall become delinquent, and shall be collected 
in the same manner and be subject to the same laws as all other delinquent 
taxes. 

For convenience, the assessment of shares of stock in national banks, and 
herein referred to, shall be entered on the personal property assessment-list 
under the name of the bank, and in such statement the names of the holders 
of bank stock shall be set forth, and the shares owned by each, and such 
assessment, when so entered, shall have all the force and effect as if made 
in the name and against the holder of bank stock individually. 


History: En. Sec. 2, Ch. 81, L. 1921; 66 M 321, 330, 213 P 1097; Union Bank 
re-en. Sec. 2065, R. C. M. 1921. etc. Co. v. Moore, 62 M132, 135,204. 
361; Montana Nat. Bank v. Yellowstone 


References County, 78 M 62, 73 et seq., 252 P 876. 


First Nat. Bank v. County of Dawson, 

2066. Statements to be furnished by officers. The cashier of every 
national bank shall make and deliver to the assessor of the county in which 
said bank is located, within five days after demand therefor, a statement, 
verified by his oath, showing the name of each shareholder, with his resi- 
dence and the number of shares belonging to him at the close of business 
the day next preceding the first Monday in March, in each year, as the 
same then appeared on the books of said bank, and showing the face value 
of the capital stock, and the amount of surplus and undivided profits of 
said bank, and an estimate of the value for which such stock shall be 
assessed. If said cashier fails to make such statement as required, the 
assessor shall forthwith obtain said information from the officers of the 
bank and for this purpose he shall have access to the books of the bank, and 
the assessor shall therefor make an assessment of such stock, which shall be 
as fair and equitable as he may be able to make from the best information 
available, or he may adopt the figures disclosed by any prior report of the 
officers or directors of the bank, made to any state or federal officer to 
whom such bank is by law required to make reports. 


History: En. Sec. 3, Ch. 81, L. 1921; ete. Co. v. Moore, 62 M 132, 185, 204 P 
re-en. Sec. 2066, R. C. M. 1921. 361; Montana Nat. Bank v. Yellowstone 
County, 78 M 62, 73 et seq., 252 P 876; 
Merchants Nat. Bk. v. Dawson County, 
93 M 310, 316 et seq., 19 P 2d 892. 


References 


First Nat. Bank v. County of Dawson, 
66 M 32], 330, 213 Pri097> UniomsBank 


2067. Taxation of banks and shares of stock in. Every state bank or 
banking corporation located and doing business in this state, and every 
private banker doing business in this state, shall be taxable upon the value 
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of all real estate and personal property owned by such bank, banking cor- 
poration or private banker, and also upon the moneyed capital employed 
in such business, such moneyed capital to be ascertained as provided by 
section 1999; and the cashier or secretary of every such bank or banking 
corporation, and every such private banker, shall furnish to the assessor 
of the county in which its or his bank is located, within five days after 
demand therefor, a statement verified by his oath, showing all the re- 
sources and liabilities of such bank as disclosed by its books, at twelve 
o’clock noon on the first Monday of. March in each year; if such cashier, 
secretary or private banker shall fail to make the statement hereby re- 
quired, the assessor shall forthwith obtain such information from any other 
avaliable source, and for this purpose he shall have access to the books of 
such bank, banking corporation or private banker. The assessor shall there- 
upon make an assessment of the real estate and personal property owned 
by such bank, banking corporation or private banker, and of the moneyed 
capital employed in the business of such bank, banking corporation or 
private banker, which assessment shall be as fair and equitable as he may 
be able to make from the best information available, or said assessor may, 
for the purpose of said assessment, adopt the figures disclosed by any prior 
report made by such bank, banking corporation or private banker to any 
state or federal officer pursuant to any state or federal law. Any person 
required by this section to make the statement hereinabove provided, who 
shall fail to furnish the same, shall be guilty of a misdemeanor and shall 
be punished accordingly. 


All shares of stock in any such bank or banking corporation shall be 
assessed at their full cash value, except to the extent that that value is 
represented in property which is assessable and taxable to such bank or 
banking corporation in this state, and shall be taxable to the owners of 
such shares in the county, school district, city, town, or place where such 
bank or banking corporation is located and not elsewhere, whether or not 
the owners of such shares are residents of such county, school district, 
city, town or place. The cashier or secretary of any such bank or banking 
corporation shall furnish to the assessor, upon his demand therefor, the 
name of each stockholder with his residence and the number of shares 
belonging to him at twelve o’clock noon of the first Monday in March 
of each year; and if such cashier or secretary, for more than five days 
after such demand, shall fail to furnish such information, he shall be guilty 
of a misdemeanor and the assessor may obtain such information from 
any other available source, and for such purposes shall have access to the 
books of such bank or banking corporation. For convenience the assess- 
ment of such shares shall be entered on the personal property assessment 
list under the name of the bank or banking corporation concerned, but in 
the assessment list the names of the owners of such shares shall be set 
forth and the number of shares owned by each, and such assessment, when 
so entered, shall have all the force and effect as if made in the names of 
the owners of such shares individually. The bank or banking corporation 
in which such shares are owned shall be liable for the payment of taxes 
assessed against such shares, and such taxes shall be payable by and may 
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be collected from such bank or banking corporation in the same manner and 
under the same penalties as other taxes; provided that such bank or banking 
corporation may recover from such owners of shares any taxes so paid 
on such shares, and shall have a lien therefor upon such shares and upon 


any dividends ‘accrued or to accrue thereon. 


History: En. Sec. 4, Ch. 81, L. 1921; 
re-en. Sec. 2067, R. C. M. 1921; amd. Sec. 
1, Ch. 64, L. 1927. 


Operation and Effect 


Corporate shares in state banks held 
by individuals are taxable under this sec- 
tion to the extent they have a value be- 
yond that of the taxable property of the 
bank. State v. Mady, 83 M 418, 424, 272 
P 691. 


Chapter 64, laws of 1929 and this sec- 


tion, so far as they relate to taxation of 
moneyed capital and shares of stock of 
state banks, in requiring reports for pur- 
poses of assessment by a banking corpora- 


tion though none is required from owners 
of competing capital, are not special laws 
in contravention of section 26, article V, 
of the constitution, the taxing officers 
under other provisions of law having au- 
thority to call for such reports. Bank of 
Miles City v. Custer County, 93 M 291, 
309 et seq., 19 P 2d 885. 


References 


Union Bank ete. Co. v. Moore, 62 M 
132, 135, 204 P 361; First Nat. Bank v. 
County of Dawson, 66 M 321, 330, 213 P 
1097; Montana Nat. Bank v. Yellow- 
stone County, 78 M 62, 73 et seq., 252 P 
876; Merchants Nat. Bk. v. Dawson Coun- 
ty, 98 M 310, 329, 19 P 2d 892. 


: CHAPTER 188 
TAXATION OF LIVESTOCK—MIGRATORY LIVESTOCK 


Section 2068. Livestock, where assessed. 


2069. Assessment of migratory livestock. 

2070. Duty of owner when livestock is removed from home county to 
another county. 

2071. Apportionment of taxes upon migratory livestock. 

2072. Collection and disposition of proceeds of taxes. 

2073. Distribution of migratory stock fund. 

2074. Removal of livestock after assessment. 

2075. Penalty for violation of law. 

2076. Additional tax levy to pay expense of enforcing stock laws. 

2077. State board of equalization to prescribe levy. 

2078. Limitation of levies—livestock funds. 

2079. Use of funds arising from taxes prescribed in preceding section. 

2080. Transmission of taxes from county to state treasurer. 

2081. Levy for bounty fund—use of proceeds. 

2081.1. Bounties, when paid. 

2082. Tax levy for bounties on predatory animals. 

2083. Signers of petition— time for presenting — limitation on bounties— 
bounty inspectors. 

2084. County bounty fund. 

2085. Presentation of skins—affidavit. 

2086. County clerk to provide forms. 

2087. Existing bounty laws not affected. 


2068. Livestock, where assessed. Livestock belonging to a permanent 
resident of the state must not be listed or assessed while such stock is in 
transit, nor until it arrives in the county where the person owning the same 
resides, and must be listed and assessed in such county. If such livestock 
runs at large in a county other than the one in which such owner resides, 
it must be listed and assessed in such county. 


History: En. Sec. 3720, Pol. C. 1895; 
re-en. Sec. 2530, Rev. C. 1907; re-en. Sec. 
2068, R. C. M. 1921. 

References 

Cited or applied as section 3720, polit- 
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ical code, in Flowerree Cattle Co. v. Lewis 
and Clark County, 33 M 32, 35, 81 P 398; 
Coburn Cattle Co. v. Small, 35 M 288, 
294, 88 P 953. 
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2069-2071 

2069. Assessment of migratory livestock. All livestock pastured, 
ranged or grazed, or which does pasture, range or graze in any county 
or counties of the state during any year, other than the county wherein 
the said livestock is usually kept by the owner thereof on lands claimed by 
him, to be known as the home county, shall be assessed for taxation, and 
such tax collected in the county in which it is found at the time fixed by 
law for the assessment of all property in the state, at the rate of levy of the 
home county, and it shall be the duty of the owner thereof, or his agent, at 
the time of the assessment of such livestock, to make and deliver to the 
assessor of the county where such livestock is found, and to the assessor of 
the home county, a written statement, under oath, showing the different 
kinds of such livestock within such county belonging to him or under his 
charge, with their marks and brands, and showing the full time during the 
current year that such livestock and every part, portion and kind thereof, 
has been and will be, within any county or counties, other than the home 
county, and such livestock and the owner thereof, shall be liable to the said 
county or counties for the taxes thereon, as other property is liable, and the 
taxes thereon shall be apportioned between the home county and such other 
county or counties as hereinafter provided; provided, however, that the tax 
on all livestock fed in feeding pens or other enclosures in any county or 
counties other than the home county of such livestock, shall not be appor- 
tioned as provided herein, but shall be paid in full to the county treasurer 
of the home county of such livestock. 


History: En. Sec. 1, Ch. 125, L. 1909; of running at large or grazing in the lat- 


amd. Sec. 1, Ch. 177, L. 1921; re-en. Sec. 
2069, R. C. M. 1921. 


Operation and Effect 


Under the provisions of this section, 
livestock moved from one county within 
the state to a neighboring county for 
winter feeding and not for the purpose 


ter county, is assessable in its home coun- 
ty and not in the county in which the 
feeding is done; the provisions of sec- 
tion 2070, R. C. M. 1921, relating to mi- 
gratory stock having no application to 
animals falling within the proviso in the 
former section. Peterson v. Granite 
County, 76 M 214, 216 et seq., 245 P 946. 


2070. Duty of owner when livestock is removed from home county to 
another county. Whenever such livestock is removed, kept, fed, or pas- 
tured, or permitted to range or graze, or does range or graze in any county 
other than its home county, the owner thereof, or the person in charge, or 
his agent, shall, within fifteen days from the time any such stock enters 
such other county, deliver to the assessor of such county, and to the 
assessor of the home county, a written statement, under oath, similar in 
all respects, as far as practicable, to the statement required at the time 


of the assessment. 


History: En. Sec. 2, Ch. 125, L. 1909; 
re-en. Sec. 2070, R. C. M. 1921. 


Operation and Effect 

Under section 2069, revised codes 1921, 
livestock moved from one county within 
the state to a neighboring county for 
winter feeding and not for the purpose 
of running at large or grazing in the 


latter county, is assessable in its home 
county and not in the county in which 
the feeding is done; the provision of this 
section relating to migratory stock hav- 
ing no application to animals falling with- 
in the proviso in the former section. 
Peterson v. Granite County, 76 M 214, 
245 P 946. 


2071. Apportionment of taxes upon migratory livestock. Hach county 


of the state in which livestock is kept, fed, or pastured, or in which it is 
permitted to range or graze, or does range or graze, is entitled to receive: 
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the taxes on said property, in proportion to the time that the same is in 
such county, and the county to which said livestock is so removed shall be 
entitled to receive and recover from the home county the taxes collected on 
said stock, in proportion to the time for the current year such stock is so 
kept, fed, or pastured, or does range, or graze in the county other than where 
said livestock is assessed. 

History: En. Sec. 3, Ch. 125, L. 1909; re-en. Sec. 2071, R. C. M. 1921. 


2072. Collection and disposition of proceeds of taxes. The assessor 
shall indicate on the assessment-roll livestock which has or will be kept, 
fed, pastured, ranged, or grazed in more than one county, and the treasurer, 
on collecting the taxes thereon in the county in which the same is assessed, 
shall remit the portion levied for state purposes, as in case of other taxes 
levied by the state of Montana, and he shall place the remainder of the tax 
in a separate fund, known as the migratory stock fund, which shall be sub- 
ject to distribution as hereinafter provided. 

History: En. Sec. 4, Ch. 125, L. 1909; re-en. Sec. 2072, R. C. M. 1921. 


2073. Distribution of migratory stock fund. At the regular meeting 
in March of the board of county commissioners, the assessor of such county 
shall transmit to the board all information filed with him or in his posses- 
sion concerning stock assessed, wherein the taxes are to be apportioned 
between two or more counties, and the board of county commissioners shall 
proceed, on receipt of such information, to distribute said migratory stock 
fund, in proportion to the time said stock has been in each of such counties, 
as above provided, and order warrants drawn in favor of the counties 
entitled to receive a portion of the said taxes against such migratory stock 
fund, and the portion remaining, belonging to the home county, shall be 
distributed on the order of the board of county commissioners to the proper 
fund, according to the tax levy made during the year such assessment was 
levied, and the board shall make a like distribution of all moneys received 
from other counties under the provisions of this act. 

History: En. Sec. 5, Ch. 125, L. 1909; re-en. Sec. 2073, R. C. M. 1921. 


2074. Removal of livestock after assessment. No county, by reason of 
the removal of stock from the home county after assessment, shall be 
entitled to receive a portion of the taxes collected by reason of said live- 
stock being fed, pastured, ranged, or grazed in a county other than the 
home county because of the change of ownership of said livestock at the 
time of its removal, or while being fed or pastured in a pen, field, or 
enclosure. FAn 

History: En. Sec. 6, Ch. 125, L. 1909; re-en. Sec. 2074, R. C. M. 1921. 


2075. Penalty for violation of law. Any person or persons, company, 
or corporation, who is the owner or has in charge any livestock within this 
state, who refuses to make the statement or statements as provided in sec- 
tion 2069 of this code, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined in a sum not exceeding one hundred dollars. 

History: En. Sec. 7, Ch. 125, L. 1909; re-en. Sec. 2075, R. C. M. 1921. 


2076. Additional tax levy to pay expense of enforcing stock laws. In 
addition to appropriations made for such purposes, a tax is hereby author- 
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ized and directed to be levied on all livestock in this state, for the purpose 
of aiding in the payment of the salaries and all expenses connected with the 
enforcement of the stock laws of the state of Montana and for the payment 
of bounties on wild animals, as hereinafter specified. 

History: En. Sec. 1, Ch. 127, L. 1915; re-en. Sec. 2076, R. C. M. 1921. 


2077. State board of equalization to prescribe levy. The state board 
of equalization is hereby empowered and it is made its duty, annually, to 
prescribe the levy to be made against livestock of all classes for the purpose 
above indicated, and the various boards herein named shall have the right 
to recommend to said state board of equalization the amount of such levy. 

History: En. Sec. 2, Ch. 127, L. 1915; re-en. Sec. 2077, R. C. M. 1921. 


2078. Limitation of levies—livestock funds. The amount of such levy 
shall not in any event exceed one mill upon the assessed valuation of 
sheep and one and one-half mills upon the assessed valuation of other live- 
stock, which shall be levied to aid in the payment of the general expense 
of the livestock commission of Montana, including salaries, office expense, 
detective expense, expense of prosecution, travel, and all incidental ex- 
pense, and a separate levy of not exceeding one and one-half mills on all 
livestock for the use of the livestock sanitary board to be placed in what 
shall be known as the state livestock sanitary board fund for the payment 
of indemnity for animals slaughtered, and for salaries and expenses in- 
curred in investigating, controlling and suppressing diseases, including 
expenses of quarantine and salaries and expenses incurred for such pur- 
poses, and for laboratory maintenance; provided further that the state 
treasurer and state auditor, at the written request of the livestock sanitary 
board shall set aside and transfer from the state livestock sanitary board 
fund to what shall be known as the state livestock sanitary board emer- 
gency fund such funds as may be available and requested, which funds 
shall be expended only when the livestock sanitary board determines that a 
livestock disease emergency exists requiring its expenditure, and it shall 
then be expended for such purposes as the livestock sanitary board may 
order and direct. 


History: En. Sec. 3, Ch. 127, L. 1915; re-en. Sec. 2078, R. C. M. 1921; amd. Sec. 1, 
Ch. 152, L. 1929. 


2079. Use of fund arising from taxes prescribed in preceding section. 
The money received from the tax levied on sheep, as provided in the first 
part of the preceding section, shall be placed to the credit of the sheep 
inspection and indemnity fund, and shall be used to aid in the payment of 
the general expenses, salaries, office expense, detective expense, expense 
of prosecution, travel, and other expense, of the board of sheep commission- 
ers, and the moneys received from the tax on all other stock, as provided in 
the preceding section, shall be. placed to the credit of the stock inspection 
and detective fund, to be used for like purposes for said board of stock com- 
missioners. The moneys received from the tax levied by the second division 
of the preceding section, shall be placed in a fund to be known as the state 
livestock sanitary board fund, to be used by said board for the payment of 
indemnity for animals slaughtered and for the payment of expenses in 
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investigating and suppressing diseases, including quarantine and all ex- 
penses connected therewith. 

History: En. Sec. 4, Ch. 127, L. 1915; re-en. Sec. 2079, R. C. M. 1921. 

2080. Transmission of taxes from county to state treasurer. The taxes 
levied and the money collected pursuant to the provisions of section 2078 of 
this code shall be transmitted annually, with other taxes for state purposes, 
to the state treasury by the county treasurer of each county, and such 
county treasurer shall designate the amount received from the tax levied 
on sheep, and the amount received from the tax levied on all other livestock, 
and shall specify said separate amounts in his report to the state treasurer, 
and such money, when received by the state treasurer, shall be placed to 
the credit of the funds as provided in the preceding section. 

History: En. Sec. 5, Ch. 127, L. 1915; re-en. Sec. 2080, R. C. M. 1921. 


2081. Levy for bounty funds—use of proceeds. The state board of 
equalization shall annually prescribe the levy to be made against sheep 
and other livestock for the purpose of aiding in the payment of bounties 
on wild animals killed within this state, which tax shall not in any one 
year exceed one and one-half mills on the assessed valuation of sheep and 
one mill on the assessed valuation of other livestock, and such money so 
received shall be used and applied only in payment of claims for bounty for 
the killing of wild animals, and in carrying out the provisions of this sec- 
tion, section 2081.1 and sections 3417.1 through 3417.3, and the moneys re- 
ceived from the taxes so levied shall be transmitted monthly, with other 
taxes for state purposes, to the state treasury by the county treasurer of each 
county, and when received by the state treasurer shall be placed to the 
eredit of the bounty fund, and such money shall thereafter be paid out 
only on claims duly and regularly presented to the state board of exam- 
iners In accordance with the law for the payment of bounty for the killing 
of wild animals. 

History: En. Sec. 6, Ch. 127, L. 1915; re-en. Sec. 2081, R. C. M. 1921; amd. Sec. 4, 
Ch. 73, L. 1923; amd. Sec. 2, Ch. 152, L. 1929, 

2081.1. Bounties, when paid. The livestock commission may, at their 
discretion, pay such bounty for the destruction of wild animals at such 
times of the year as they deem advisable. 

History: En. Sec. 414, Ch. 73, L. 1923. 


2082. Tax levy for bounties on predatory animals. Whenever the 
owners, or agent or agents of such owners, representing fifty-one per cent. 
of the livestock of any county in this state shall present a petition to the 
board of county commissioners of such county, asking for the levy of a tax 
upon the livestock of such county for the purpose of paying bounties on 
predatory animals killed in such county, it shall be the duty of such board 
of county commissioners to make such levy, which shall not exceed ten mills 
on the dollar on the assessed valuation of all livestock in such county, which 
tax shall be assessed and collected in the same manner as all other state and 
county taxes. 

History: En. Sec. 1, Ch. 180, L. 1921; re-en. Sec. 2082, R. C. M. 1921. 

2083. Signers of petition—time for presenting—limitation on boun- 
ties—bounty inspectors. The petition provided for in section 2082 shall 


1166 


Ch. 188 BOUNTY TAX ON LIVESTOCK 9084-2087 


be signed by the owners, agent, or agents of not less than fifty-one per 
cent. of the livestock of such county as ascertained from the assessment- 
books of such county, and shall recommend to the board of county commis- 
sioners the bounties to be paid on such predatory animals, which shall not 
exceed the following: On each wolf or mountain lion, one hundred dol- 
lars; on each wolf pup or mountain lion kitten, twenty dollars; on one 
coyote, five dollars; on each coyote pup, two dollars fifty cents. 

Such petition shall be presented not later then the first day of August 
of each year, and the board of county commissioners on determining the 
sufficiency of such petition shall make an order granting such petition, 
which said order shall fix the levy for that year, and the amount of the 
bounties to be paid for the killing of each such predatory animal, which 
shall not exceed the amounts recommended in such petition, and appoint 
not less than ten, nor more than twenty, stockowners of such county to be 
bounty inspectors under this act, without compensation, who shall hold 

their offices for one year. 
| History: En. Sec. 2, Ch. 180, L. 1921; re-en. Sec. 2083, R. C. M. 1921; amd. Sec. 1, 
Ch. 37, L. 1923. 

2084. County bounty fund. The tax collected under this act shall be 
credited by the county treasurer to a fund to be known as ‘‘county bounty 
fund,’’ and shall be paid out by him upon properly drawn warrants issued 
thereon by the county clerk. 

History: En. Sec. 3, Ch. 180, L. 1921; re-en. Sec. 2084, R. C. M. 1921. 


2085. Presentation of skins—affidavit. Any person claiming bounty 
on any predatory animal under this act shall present the green skin, or 
pelt, of such animal, with all four feet attached thereto, to any one of the 
bounty inspectors, provided for in section 2083 of this code, and shall make 
an affidavit that such animal was killed within the county where the 
bounty is claimed, which affidavit shall be corroborated by at least two 
reputable stockowners of such county to the effect that they know, or 
have good cause to believe, that such animal was killed within such county. 
For the purpose of this act each bounty inspector provided for in this act 
shall be empowered to administer oaths. The said bounty inspector shall 
indorse upon such affidavit his approval or disapproval of such claim and 
shall cut from such skin or pelt the four feet. The person applying for 
such bounty shall then present the affidavit, with the indorsements thereon, 
to the county auditor, or in counties not having an auditor, to the county 
elerk, who shall attach the same to a claim against said county bounty 
fund and present it to the board of county commissioners for action, the 
same as any other claim against the county. 

History: En. Sec. 4, Ch. 180, L. 1921; re-en. Sec. 2085, R. C. M. 1921. 


2086. County clerk to provide forms. The county clerk shall provide 
the necessary forms of affidavits and claims for carrying out the provisions 
of this act. | | 

History: En. Sec. 5, Ch. 180, L. 1921; re-en. Sec. 2086, R. C. M. 1921. 


2087. Existing bounty laws not affected. Nothing in this act con- 
tained shall be construed as interfering with, in any way, or repealing any 
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part of the existing laws of the state relative to the levying of taxes for 

and paying of the bounties on predatory animals under such state laws. 
History: En. Sec. 6, Ch. 180, L. 1921; re-en. Sec. 2087, R. C. M. 1921. 
References 


Hale v. County Treasurer of Mineral Co., 82 M 98, 265 P 6. 
CHAPTER 189 
TAXATION OF MINES 


Section 2088. Taxation of mines. 


2089. Statement of yield. 

2090. Net proceeds—how computed. 

2090.1. Royalty in kind instead of money, computation in case of. 
2090.2. Lien of tax. 

2090.3. Assessment of royalties. 

2090.4. False or fraudulent reports, procedure in case of. 

2091. Transmission of net proceeds to county clerk. 

2091.1. Taxation and payments on royalty interests. 

2092. Penalty for failure to make statement—estimate of net proceeds. 
2098. Penalty for false statement. 

2094. Examination of records by board of equalization. 

2095. Lien of tax—enforcement of payment. 

2096. Surface ground and improvements not exempt. 

2096.1. Statement of persons claiming royalty interests in mines—when made. 


2096.2. Assessment of royalty interests—payment of tax. 


2088. Taxation of mines. All mines and mining claims, both placer 
and rock in place, containing or bearing gold, silver, copper, lead, coal, or 
other valuable mineral deposits, after purchase thereof from the United 
States, shall be taxed at the price paid the United States therefor, unless 
the surface ground, or some part thereof, of such mine or claim is used for 
other than mining purposes, and has a separate and independent value for 
such other purposes, in which case said surface ground, or any part thereof 
so used for other than mining purposes shall be taxed and its full value for 
such other purposes; and all machinery used in mining, and all property 
and surface improvements upon or appurtenant to mines and mining 
claims, which have a value separate and independent of such mines or 


mining claims, and the annual net proceeds of all mines and mining claims 


¥, 


shall be taxed as other personal property. 


History: En. Sec. 3, p. 73, L. 1891; 
re-en. Sec. 3672, Pol. C. 1895; re-en. Sec. 
2500, Rev. C. 1907; re-en. Sec. 2088, R. C. 
M. 1921. : 


NOTE.—For history of early acts ex- 
empting mines from taxation, see North- 
ern Pacific Ry. Co. v. Mjelde, 48 M 287, 
137 P 386. See also constitution of Mon- 
tana, art. XII, see. 3. 


Burden of Proof 

One claiming an exemption from taxa- 
tion has the burden of showing that he 
is entitled to it; but in an action to en- 
join the collection of taxes upon a ditch 
used solely in connection with placer min- 
ing operations, and therefore not subject 
to taxation, the burden rests upon the 
state to show that the ditch has a value 
independent of the placer mining claim, 
so as to render it liable to taxation, as 
provided in this section. Hale v. County 
of Jefferson, 39 M 137, 143, 101 P 973. 


Under the constitution and the above 
section, before the land embraced in a 
mining claim becomes subject to taxa- 
tion at a valuation greater than the price 
paid the government therefor, the taxing 
officers must ascertain, and they have 
the burden of showing when their author- 
ity is questioned, that the surface ground, 
or some portion thereof, is used for other 
than mining purposes, and has an inde- 
pendent value for such purpose. Barnard 
Realty Co. v. City of Butte, 50 M 159, 
163, 166, 145 P 946. See, also, note of 
this decision under section 2, article XII,. 
constitution of Montana. 


Machinery and Improvements 


Machinery used in mining, and all prop- 
erty and surface improvements upon or 


appurtenant to mines and mining claims, 


which have a value separate and inde- 
pendent of such mines or mining claims, 
are properly assessed as personal prop- 
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erty. Birney v. Warren, 28 M 64, 66, 72 
P 293. 


Net Proceeds 


Under this section, which is a reitera- 
tion of section 3, article XII, of the state 
constitution, the annual net proceeds of 
coal mines are liable to taxation ‘‘as 
other personal property.’’ Montana Coal 
& Coke Co. v. Livingston, 21 M 59, 70, 52 
P 780. 

Under the state constitution and this 
section, the net proceeds of all mines and 


mining claims are taxable the same as - 


other personal property, and the assessor 
need not follow up the proceeds thereof, 
the tax being a len on the mine itself 
until paid. Tong v. Maher, 45 M 142, 144, 
145, 122 P 279. 


Operation and Effect 


Coal in place, found in lands granted 
by. the government to the Northern Pa- 
cific Railway. Company, which eoal the 
company reserved to itself in deeds to 
portions thereof sold by it, constitutes a 
mine, and as such, in its undeveloped 
condition, is not a proper subject for tax- 
ation. Northern Pacific Ry. Co. v. County 
of Musselshell et al., 54 M 96, 169 P 53. 

This section follows the language of 
the constitution. Murray v. Hinds, 30 
M 466, 469, 76 P 1039; Cobban v. Meagher, 
42 M 399, 407, 113 P 290; Barnard Realty 
Se v. City of Butte, 50 M 159, 163, 145 

946. 


Other Than Mining Purposes 


Where a mining claim was within the 
limits of a city, and, while it had never 
been made an addition to the city, the 
owners had made a plat, and sold lots 
and blocks from the claim for townsite 
purposes, describing the portions sold by 
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metes and bounds, and it appeared that 
a shaft had once been sunk on such re- 
serve, but that it had been abandoned, 
and that the lot on which the shaft was 
sunk had been sold, the so-called reserve 
was taxable for purposes other than min- 
ing. Murray v. Hinds, 30 M 466, 469, 76 
P 1039. 


A ditch, appurtenant to placer claims,. 
which had always been used to convey 
water for mining such claims, and for no 
other purpose, and which, independently 
of such use, had never been the source 
of revenue to its owner, although the 
water could be sold for irrigation and 
other purposes, and would be valuable in 
this connection, had no value independent 
of its use in connection with the placer 
lands so as to render it subject to taxa- 
tion under this section. Hale v. County 
of Jefferson, 39 M 137, 142, 101 P 973. 

The surface ground of an unpatented 
mining claim, when used for other than 
mining purposes, and when it has a sep- 
arate value for such other purposes, is 
subject to taxation. Cobban v. Meagher, 
42 M 399, 409, 113 P 290. 


Id. The rights, also reserved in deeds. 
referred to above, to such use of the sur- 
face of the land as may be necessary for 
the exploration, mining and carrying away 
of the coal that may be found below, is. 
a valuable interest in the land itself, and 
as such properly subject to taxation. 


References 

State v. State Board of Equalization, 
67 M 340, 348, 215 P 667; Anaconda Cop- 
per Min. Co. v. Junod, 71 M 132, 227 P 
1001; Butte and Superior Min. Co. v. Me- 
Intyre, 71 M 254, 229 P 730; Northern 
Pac. Ry. Co. v. Musselshell Co., 74 M 81, 
84 et seq., 238 P 872. 


2089. Statement of yield. Every person, partnership, corporation or 


association, engaged in mining upon any quartz vein or lode, or placer 
mining claim, or mining from or upon any mine whatsoever containing 
gold, silver, copper, coal, lead, petroleum, natural gas or other valuable 
mineral or mineral deposits must on or before the thirty-first day of March 
in each year make out a statement of the gross yield of the above named 
metals or minerals from each mine owned or worked by such person, cor- 
poration or association during the year preceding the first day of January 
of the year in which such statement is made, and the value thereof. Such 
statement shall be in the form prescribed by the state board of equalization, 
and must be verified by the oath of such person or the manager, superin- 
tendent, agent, president or vice-president of such corporation, association. 
or partnership, and must be delivered to the state board of equalization on 
or before the thirty-first day of March. Such statement shall show the 
following: 

1. The name and address of the owner or lessee or operator of the 
mine, together with the names and addresses of any and all persons, cor- 
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porations or associations owning or claiming any royalty interest in the 
mineral product of such mine or the proceeds derived from the sale thereof, 
and the amount or amounts paid or yielded as royalty to each of such per- 
sons, corporations or associations during the period covered by the state- 
ment. | 

2. The description and location of the mine. 

3. The number of tons of ore, barrels of petroleum, cubic feet of natural 
gas or other mineral products or deposits extracted, produced, and treated 
or sold from the mine during the period covered by the statement. 

4. The amount and character of such ores, mineral products or deposits, 
and the yield of such ores, mineral products or deposits from such mine 
in constituents of commercial value; that is to say, the number of ounces 
of gold or silver, pounds of copper or lead, tons of coal, barrels of petroleum 
or other crude or mineral oil, cubic feet of natural gas or other commer- 
cially valuable constitutents of said ores or mineral products or deposits 
measured by standard units of measurement, yielded to such person, cor- 
poration or association so engaged in mining, and to said royalty holders 


and each of them, if any, during the period covered by the statement. 
5. The gross yield or value in dollars and cents. 
6. Actual cost of extracting same from mine. 
7. Actual cost of transporting to place of reduction or sale. 
8. Actual cost of reduction or sale. 
9. Actual cost of marketing the product and conversion of same into 


money. 


10. Cost of construction, repairs and betterments of mines, and cost of 
repairs and replacements of reduction works. 
11. The assessed valuation of reduction works for the calendar year 


for which such return is made. 


12. Actual cost of fire insurance and workmen’s compensation in- 


surance. 
History: En. Sec. 1, Ch. 237, L. 1921; 


re-en. Sec. 2089, R. C. M. 1921; amd. Sec. 


1, Ch. 191, L. 1925; amd. Sec. 1, Ch. 139, 
L. 1927; amd.-.Sec. 1, Ch. 161, L. 1933; 
amd, Sec. 1, Ch. 188, L. 1935. 


NOTE.—Earlier acts were sections 1047 
to 1050, revised statutes 1879; re-enacted 
sections 1791 to 1794, fifth division com- 
piled statutes 1887; sections 50 to 57, pp. 
93 to 95, laws of 1891; re-enacted sections 
3760 to 3768, political code 1895; re-en- 
acted sections 2563 to 2571, revised codes 
1907. 

Deductions 

The state board of equalization is a 
special tribunal with limited powers and 
must, in making an assessment of net 
proceeds of mines, pursue the method of 
procedure prescribed by chapter 237, laws 
of 1921 (secs. 2088-2096, rev. codes 1921); 
in it is lodged no discretion to permit de- 
ductions from the gross proceeds other 


than those specifically provided for, or to . 


allow reimbursement to the. taxpayer for 
taxes paid by him by mistake in previous 


years, and mandamus lies to compel the 
board to follow the law. State v. State 
Board of Equalization, 67 M 340, 348, 215 
P 667. 


Held, that taxes and fire insurance pre- 
miums paid upon milling and reduction 
works owned and operated by a mining 
company in connection with its mining 
operations are not deductible as a part 
of the cost of extracting the minerals 
and metals from ores taken from its 
mines in computing the net proceeds of 
mines for the purpose of arriving at the 
amount of license tax payable under sec- 
tions 2344-2355, revised codes of 1921, 
construed in the light of the provisions 
of sections 2088-2096, relating to the tax- 
ation of mines and net proceeds. Ana- 
conda Copper Mining Oo. v. Junod, 71 M 
132, 135, 227 P 1001. 

Operation and Effect 

Held, that by the enactment of 
chapter 237, laws 1921 (sections 2089- 
2096), making net proceeds of mines 
assessable by the _ state board of 
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equalization and repealing sections 2563- 
2571, revised codes of 1907, under which 
the duty of assessing such proceeds had 
been placed upon the county taxing offi- 
cers, a county assessor was without au- 
thority after the approval of chapter 237 
to assess net mine proceeds, and manda- 
mus did not lie to compel him to obey an 
order of the county board of equalization 
that he do so. State v. State Board of 
Equalization, 67 M 340, 348, 215 P 667. 

Held, that the legislature could proper- 
ly add powers additional to those speci- 
fically conferred by section 15, article 
XII, of the constitution, upon the state 
board of equalization, as it did by chap- 
ter 237, laws of 1921 (sees. 2089-2096, 
rev. codes 1921), by imposing upon the 
board the duty to assess net proceeds of 
mines. Butte & Superior Mining Co. v. 
McIntyre, 71 M 254, 256, 229 P 730. 

A tax cannot lawfully be levied against 
a person for property he does not own; 
and since property in the shape of net 
proceeds of a mine belongs to the lessee 
and not to the owner of it, and the statute 
contemplates but one assessment thereof, 
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to-wit: to the lessee, it was error to as- 
sess to the owner, as part of the net 


. proceeds of the mine, the rental received 


by him from the lessee. Northern Pace. 
Ry. Co. v. Musselshell Co., 74 M 81, 84 
et seq., 238 P 872, 


Id. Under sections 2088-2096, the lessee 
of a (coal) mine, i.e., the person engaged 
in mining, and not the owner, is the proper 
party to whom net proceeds are assessable. 


Where several persons own separate 
divisable interests in a mine (or oil well) 
the interest of each is properly taxable 
to each under the statute providing for 
taxation of net proceeds of mines. (Dis- 
tinguishing instant case from Northern 
Pac. Ry. Co. v. Musselshell County, 74 M 
81, containing language intimating that 
statute contemplates assessment to but one 
person.) Homestake Exploration Corp. 
v. Schoregge, 81 M 604, 612, 264 P 388. 


References 


Byrne v. Fulton Oil Co., 85 M 329, 278. 
P 514; Simpson v. Silver Bow County, 87 
M 83, 94, 285 P 195. 


2090. Net proceeds—how computed. The state board of equalization 


shall calculate and compute from said returns the gross product yielded 
from, such mine, and its gross value in dollars and cents for the year 
preceding the first day of January, and also shall calculate and compute 
the net proceeds in dollars and cents of said mine yielded to such person, 
corporation or association so engaged in mining, which said net proceeds 
shall be ascertained and determined by subtracting from the value in dollars. 
and cents of the gross product thereof the following, to-wit: 

1. All royalty paid or apportioned in cash or in kind by the person, 
corporation or association so engaged in mining. 

2. All moneys expended for necessary labor, machinery and supplies. 
needed and used in the mining operations and developments. 

3. All moneys expended for improvement, repairs and betterments: 
necessary in and about the working of the mine. 

4. All moneys expended for costs of repairs and replacements of the 
milling and reduction works used in connection with the mine. 

5. Depreciation in the sum of six per cent (6%) of the assessed valua- 
tion of such milling and reduction works for the calendar year for which 
such return is made. 

6. All moneys expended for transporting the ores, and mineral prod- 
ucts or deposits from the mines to the mill or reduction works or to the 
place of sale, and for extracting the metals and minerals therefrom, and for 
marketing the product and the conversion of the same into money. 

7. All moneys expended for fire insurance and workmen’s compensa- 
tion insurance. 

No moneys invested in the mines and improvements during any year, 
except the year for which such statement is made, shall be included in 
such expenditures; and such expenditures shall not include the salaries, or 
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any portion thereof, of any person or officer not actually engaged in the 
working of the mine or superintending the management thereof. 
History: En. Sec. 2, Ch. 237, L. 1921; References 
re-en. Sec. 2090, R. C. M. 1921; amd. Sec. State v. State Board of Equalization, 
2, Ch. 191, L. 1925; amd. Sec. 2, Ch. 139, 93 M 19, 51 et seq., 17 P 2d 68. See, also, 
L. 1927; amd. Sec. 2, Ch. 161, L. 1933; annotations under section 2089, which 
amd. Sec. 2, Ch. 188, L. 1935. cover the entire subject from sections 
2088-2096. 

2090.1. Royalty in kind instead of money, computation in case of. Any 
royalty owner or holder who, during the calendar year preceding the 
making of such list or schedules, shall have received all or part of his 
royalty in kind instead of money, may, on or before the first day of April 
in any year, file with the state board of equalization an affidavit setting 
forth the amount of storage charges paid by him during the preceding eal- 
endar year upon such product so yielded to him as royalty, and upon receipt 
of such affidavit, the state board of equalization shall deduct such amount 
so paid as storage charges from the amount of the full cash value of each 
royalty or interests so owned or held by such royalty owner or holder, and 
such royalty interest or interests shall thereupon be assessed upon the net 
amount thus obtained, and all royalty interest shall be subject to a deduc- 
tion to be made by the state board of equalization for depletion in accord- 
ance with the rules and regulations of the federal government with ref- 
erence to depletion for income tax purposes. 


History: En. Sec. 3, Ch. 161, L. 1933. 


2090.2. Lien of tax. The tax so assessed on net proceeds shall be and 
shall constitute a len upon all of the right, title and interest of such 
operator in or to such mine or mining claim and upon all of the right, title 
and interest in or to the machinery, buildings, tools and equipment used 
in operating said mine or mining claim. 

History: En. Sec. 4, Ch. 161, L. 1933. 


2090.3. Assessment of royalties. Upon receipt of the list or schedule 
setting forth the names and addresses of any and all persons, corporations 
and associations owning or claiming royalty, and the amount or amounts 
paid or yielded as royalty to such royalty owners or claimants during the 
year for which such return is made, the state board of equalization shall 
proceed to the assessment of all such royalties, and shall assess the same 
at the full cash value of the money or product yielded during such pre- 
ceding calendar year, and the same shall be taxed on the same basis as net 
proceeds of mines are taxed as provided by section 1999. 

History: En. Sec. 3, Ch. 188, L. 1935. 


2090.4. False or fraudulent reports, procedure in case of. If any such 
report required by this chapter contains any wilfully false or fraudulent 
statements as to the gross amount received by any person, corporation or 
association so engaged in mining as aforesaid, for any mine’s product, 
then the said state board of equalization shall compute the gross value of 
such mine’s product, and such gross value shall be based upon the average 
quotations of the price of such mine’s product in New York City, or the 
relative market value at the point of delivery, as evidenced by some estab- 
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lished authority or market report, such as the Engineering and Mining 
Journal of New York City, or some other standard publication, giving the 
market reports for the year covered by the statement; and, provided 
further, that if any such person, corporation, or association has sold or 
otherwise disposed of any of its mine’s product at a price substantially 
below the true market price of such product at the time and place of 
such sale or disposal, then the state board of equalization shall compute the 
gross value of such portion of said mine’s product, so sold or disposed of 
substantially below the market price as aforesaid, which gross value shall 
be based upon the quotations of the price of such mine’s product in New 
York City, or the relative market value at the point of delivery at the time 
such portion of the product was so sold or otherwise disposed of, as evi- 
denced by some established authority or market report, such as the Engi- 
neering and Mining Journal, of New York City, or some other standard 
publication giving the market reports for the year covered by such state- 
ment. Should there be no quotation covering any particular product, then 
the state board of equalization shall fix the value of such gross product, 
or such portion thereof, as shall have been sold or otherwise disposed of at 
a price substantially below the true market price at the time and place of 
such sale or disposal in such a manner as may seem to be equitable. 
History: En. Sec. 4, Ch. 188, L. 1935. 


2091. Transmission of net proceeds to county clerk. On or before the 
fifteenth day of June in each year the state board of equalization shall 
transmit to the county clerk of each county in which such mines and 
mining claims are situated, the valuation of the net proceeds of such mines 
and mining claims for the purpose of taxation, as the same have been 
determined and fixed by such state board of equalization, and the county 
elerk shall immediately enter the same upon an assessment roll called 
‘‘Assessment Roll of Net Proceeds of Mine,’’ alphabetically arranged, and 
in which shall be specified in separate columns and under the following 
heads: 

1. The name and address of the owner or lessee of the mine. 

2. The description and location of the mine. 

3. The number of tons of ore or other mineral products or deposits 
extracted and treated or sold from the mine during the period covered by 
the statement. 

4. The gross value of the ores, mineral products or deposits, in dollars 
and cents, extracted and treated, or sold during the year, to be determined 
as provided in the preceding section. 

5. The net proceeds, in dollars and cents, of such mine or mining claim 
during the year, to be determined as provided in the preceding section. 

The form of said assessment roll shall be prescribed by the state board 
of equalization in conformity with the provisions of this act. 


History: En. Sec. 3, Ch. 237, L. 1921; NOTE.—See annotations under section 
re-en. Sec. 2091, R. C. M. 1921; amd. Sec. 2089, which cover the entire subject from 
5, Ch. 188, L. 1935. sections 2088-2096. 


2091.1. Taxation and payments on royalty interests. At the time of 
transmitting net proceeds assessments the state board of equalization shall 
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also transmit the royalty lists or schedules to the county clerk of each 
county in which such mines and mining claims are located and thereupon 
the county clerk shall prepare from such net proceeds and royalty assess- 
ments a tax roll which shall be by him furnished to the county treasurer 
on or before the twentieth day of August following, upon which date 
said taxes shall be due and payable. The county clerk shall enter such 
assessments in the personal property assessments book under the name of 
the operator of such mine or mines, and such assessments when entered 
shall have all the force and effect as if made in the names of the owners 
of such royalty individually as well as against the operator. The county 
treasurer shall proceed to give full notice thereof to such operator and to 
collect the same in manner provided by law. The operator or producer 
shall be liable for the payment of said taxes, and same shall be payable 
by, and shall be collected from, such operators in the same manner and 
under the same penalties as provided for the collection of taxes upon net 
proceeds of mines; provided, however, that after payment of such tax 
such operator may recover or withhold from any proceeds of royalty inter- 
est, either in kind or in money, coming into his hands, the amount of any 
tax paid by him upon such royalty or royalty interest. 


History: En. Sec. 6, Ch. 188, L. 1935. 


2092. Penalty for failure to make statement—estimate of net proceeds. 
If any person, partnership, association, or corporation shall refuse or neg- 
lect to make and deliver, under oath, to the state board of equalization any 
statement required by this act, or to comply with any requirements of this 
act, the state board of equalization must cause such refusal to be noted 
upon the assessment-roll opposite the name of such person, partnership, 
association, or corporation, and must make an estimate of the ores, min- 
eral products, or deposit mined and treated or sold by such person, part- 
nership, association, or corporation, and upon such estimate shall fix and 
determine the value of the net proceeds of said mine or mining claim, as 
hereinbefore set forth. In making an estimate of the value of the net pro- 
ceeds under this section, the state board of equalization shall have the 
power to subpoena and examine, under oath, any person, members of a 
partnership or association, officers or agents of a corporation, and the em- 
ployees of such person, partnership, association, or corporation, and every 
person who refuses or neglects to appear and testify, when required so to 
do by the state board of equalization as herein provided, for each and 
every refusal shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than one thousand dollars, 
or by imprisonment in the county jail for not more than one year, or by 
both such fine and imprisonment. 

History: En. Sec. 4, Ch. 237, L. 1921; NOTE.—See annotations under section 
re-en. Sec. 2092, R. C. M. 1921. 2089, which cover the entire subject from 
sections 2088-2096. 

2093. Penalty for false statement. If any person required by this act 
to make or file any statement, or to verify, under oath, any statement, 
shall make such statement false in any material respect, or shall verify, 
under oath, any statement false in any material respect, such person shall 
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be deemed guilty of perjury, and upon conviction thereof shall be punished 
as is by law provided for the punishment of perjury. 


History: En. Sec. 5, Ch. 237, L. 1921; NOTE.—See annotations under section 
re-en. Sec. 2093, R. C. M. 1921. 2089, which cover the entire subject from 
sections 2088-2096. 


2094. Examination of records by board of equalization. The state 
board of equalization shall have the right and power, at any time, to exam- 
ine the records of any person, partnership, association, or corporation 
specified in this act, as the same may pertain to the yield of ore or mineral 
products or deposit, in order to verify the statements made by such per- 
son, partnership, association, or corporation, and if, from such examination, 
or from other information, said state board of equalization find any 
statement, or any material part thereof, wilfully false or fraudulent, said 
state board of equalization must assess in the same manner as provided 
for in section 2090 of this code. 


History: En. Sec. 6, Ch. 237, L. 1921; NOTE.—See annotations under section 
re-en. Sec. 2094, R. C. M. 1921. : 2089, which cover the entire subject from 
sections 2088-2096. 


2095. Lien of tax—enforcement of payment. The taxes on such net 
proceeds must be levied as the levy of other taxes are provided for, and 
every such tax is a hen upon the mine or mining claim from which the 
ore or mineral products or deposits are mined or extracted, and is a prior 
lien upon all personal property and improvements used in the process of 
extracting such ore or mineral products or deposits; provided, however, that 
such personal or real property is owned by or under lease by the person, 
partnership, association, or corporation who extracted said ore, or mineral 
products or deposits. 


The tax on such net proceeds may be collected, and the payment there- 
of, enforced, by the seizure and sale of the personal property upon which 
the said tax is a lien, in the same manner as other personal property is 
seized and sold for delinquent taxes, or by the sale of the mine or mining 
claim and improvements, as provided for the sale of real property for de- 
linquent taxes, or by the institution of a civil action for its collection in 
any court of competent jurisdiction; provided, however, that a resort to 
any one of the methods of enforcing collection, as herein provided for, 
shall not bar the right to resort to either or both of the other methods, 
but that any two or all of the methods herein provided for may be used 
until the full amount of such tax is collected. 


History: En. Sec. 7, Ch. 237, L. 1921; References 
re-en. Sec. 2095, R. C. M. 1921; amd. Sec. Byrne v. Fulton Oil Co., 85 M 329, 337, 
1, Ch. 143, L. 1925. 278 P 514. 


NOTE.—See annotations under section 
2089, which cover the entire subject from 
sections 2088-2096. 

2096. Surface ground and improvements not exempt. Nothing in this 
act must be construed so as to exempt from taxation the surface ground, 
improvements, buildings, erections, structures, or machinery placed upon 
any mine or mining claim, or used in connection therewith, or supplies used 
either in mills, reduction works or mines. 
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NOTE.—See annotations under section 
2089, which cover the entire subject from 
sections 2088-2096. 


History: En. Sec. 8, Ch. 237, L. 1921; 
re-en. Sec. 2096, R. C. M. 1921. e 


2096.1. Statement of persons claiming royalty interests in mines—when 
made. Every person, corporation or association engaged in mining upon 
any quartz vein or lode or placer mining claim or mining from or upon 
any mine whatsoever containing gold, silver, copper, coal, lead, petroleum 
or other valuable minerals or mineral deposits, shall, on or before the 
thirty-first day of March of each year, make and deliver to the state board 
of equalization a full, true and complete verified statement, setting forth 
the name and address of the owner or lessee of the mine, together with 
the names and addresses of any and all persons, corporations or associa- 
tions owning or claiming any royalty interest in the mineral product of 
such mine, or the proceeds derived from the sale thereof, together with 
the amount of such interest so owned or claimed on the first Monday of 
March of the year in which such statement is made and the amount or 
amounts paid or yielded as royalty upon such royalty interest or interests 
during the preceding calendar year. 


En. Sec. 1, Ch. 140, L. 1927. 


Constitutionality 


Chapter 140, laws of 1927, making the 
operator of a mine or oil-well jointly liable 
with the holder of a royalty interest for 
the payment of the tax assessed against the 
royalty and authorizing the operator to 
withhold from the proceeds of the royalty 
interest the amount of any tax thereon 
paid by him, held not open to the consti- 
tutional objection that the operator is 
thus made the collector of the tax on the 
royalty interest, contrary to the provision 
of section 5, article VI, of the constitu- 
tion, that the county treasurer shall be 
such collector, the method of thus col- 
lecting the tax by the operator at the 
source of the product being permissible as 
a certain and expeditious one calculated to 
prevent the possibility of any of it escap- 
ing taxation. Byrne v. Fulton Oil Co., 
85 M 329, 332 et seq., 278 P 514. 

Id. Chapter 140, above, held not open 
to the objection that it impairs the obli- 
gation of a contract in that whereas at 
the time the contract of lease between 
the operator and the lessor of oil land 
the law contemplated but one assessment 
and that to the operator, it imposes part 
of the tax upon the lessor, since a con- 
tract between individuals does not have 
the effect of depriving the state of its 
power of taxation. 

Id. Under the rule announced in State 
v. Silver Bow Refining Co., 82 M 280, 
par. 2 of syllabus, chapter 140, laws of 
1927, is not unconstitutional as depriving 
an owner of a royalty interest in an oil- 
well of his property without due process 
of law by not giving him the right to be 
heard in the proceedings resulting in the 
assessment of his interest. 


History: 


Id. Since chapter 140, making royalty 
interest taxable, applies to all such in- 
terests in mining property, it is not un- 
constitutional as discriminatory. 


Nature of Royalty Interest 


The owner of a royalty interest in an 
oil-well made taxable under this chapter, 
is the owner of property within the mean- 
ing of section 17, article XII, of the con- 
stitution, which is taxable and assessable 
to the owner of such interest as net pro- 
ceeds of mines under section 3 of the 
same article, regardless of the form of the 
lease under which the royalty is reserved. 
Byrne v. Fulton Oil Co., 85 M 329, 332 
et seq., 278 P 514. 


Not Retroactive 


Held, under section 3 of this code 
declaring that no law is retroactive un- 
less expressly so declared to be, that chapter 
140, laws of 1927, making royalty inter- 
ests in mines and oil-wells taxable and 
ordaining that the act should become ef- 
fective as of January 1, 1927, is not retro- 
active, it not expressly being made so, 
and therefore does not include royalties 
accruing prior to January 1, 1927. (Jus- 
tices Ford and Angstman dissenting.) 
Byrne v. Fulton Oil Co., 85 M 329, 332 
et seq., 278 P 514; Anderson v. Sunburst 
Oil & Refining Co., 89 M 175, 176 et seq., 
296 P 1108; Forbes v. Mid-Northern Oil 
Co., 90 M 297, 298, 2 P 2d 1018. 


References 


Homestake Exploration Corp. v. Schor- 
egge, 81 M 604, 613, 264 P 388; Northern 
Pacific Ry. Co. v. Musselshell Co., 96 M 
544, 546, 32 P 2d 1; Mills v. Board of 
Equalization et al. 97 M 13, 22, 33 P 
2d 563. 
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2096.2... Assessment of royalty interests—payment of tax. Upon re- 
ceipt of such statement, the state board of equalization shall proceed to 
the assessment of all such royalty interests and shall assess the same at 
the full cash value thereof, which shall be the full cash value of the money 
or product paid or yielded as royalty thereto during the preceding eal- 
endar year, which royalty interests and the money or product paid or 
yielded thereto, shall be deemed a part of the net proceeds of a mine or 
mines and shall be taxed on the same basis as net proceeds of mines are 
taxed as provided by section 1999, provided, however, that any royalty 
owner or holder who, during the preceding calendar year, shall have re- 
eeived all or any part of his royalty in kind instead of money, may, on 
or before the 30th day of April in any year, file with the state board of 
equalization an affidavit setting forth the amount of any storage charges 
paid by him during the preceding calendar year upon such product so 
yielded to him as royalty, and upon receipt of such affidavit, the state 
board of equalization shall deduct such amount so paid as storage charges 
from the amount of the full cash value of such royalty interest or interests 
so owned or held by such royalty owner or holder, and such royalty inter- 
est’ or interests shall thereupon be assessed upon the net amount thus 
obtained, subject, however, to a deduction to be then made by said state 
board of equalization for depletion in accordance with the rules and regu- 
lations of the federal government with reference to depletion for income 
tax purposes. ; 

On or before the fourth Monday in July in each year the state board of 
equalization shall certify such list or schedule, together with the said 
assessments to the county clerk of the county in which such mines and 
mining claims are located, and such county clerk shall thereupon enter 
such assessment on the assessment roll under the name of the owner or 
holder of such royalty interest or interests, and thereafter notice of such 
assessment and the amount of the tax to become due thereunder shall be 
given to such royalty owner or holder in the same manner as is provided 
with reference to taxes upon real property and such tax shall thereafter 
be paid in the same manner and within the same time as taxes upon real 
property. The tax so assessed shall be and constitute a lien upon such 
royalty interest or interests on and after the first Monday of March of each 
year. In the event that the payment of such tax shall become delinquent, 
then and thereupon the county treasurer of the county to which such tax is 
due shall forthwith give five written notices of such delinquency to the 
operator of the mine or mines liable for such royalty payments, which 
notice shall set forth the full amount of the tax, interest, penalties and 
charges then due, and thereafter such operator shall pay or deliver or cause 
to be paid or delivered to such county treasurer all royalty accruing to 
such royalty interest or interests, or so much thereof as may be necessary, 
until the full amount of the tax, together with all legal interest, penalties 
and charges shall have been fully paid, and upon such payment full receipt 
for such taxes, interest, penalties and charges shall, by such county treas- 
urer, be delivered to such royalty owner or holder and a certificate of such 
payment shall at the same time be delivered to such operator and there- 


1177 


2097 POLITICAL CODE Ch. 189, 190 
upon the lien hereby created upon such royalty interest or interests shall 
cease. For each notice of tax delinquency so furnished by the county 
treasurer to any operator or operators, as herein provided, the county 
treasurer shall add the sum of $1.00 to the amount of such delinquent tax, 
and include the same therein. If any operator shall fail to make payment 
or delivery of any royalty to such county treasurer for a period of 30 
days after the date upon which such royalty became due from such operator 
to such royalty owner or holder, then such tax, together with all interest, 
penalties and charges, shall thereupon be and become a lien upon the mine 
or mining claim to which such royalty interest or interests is or are 
attached and a sale of such mine or mining claim for such delinquent tax, 
together with all interest, penalties and charges, may thereupon be made 
in the same manner as provided for the sale of real estate for delinquent 
taxes. 


History: 
amd. Sec. 1, Ch. 133, L. 


Operation and Effect 


En. Sec. 2, Ch. 140, L. 1927; 


pay such tax before it is actually paid. 
1931. 


Byrne v. Fulton Oil Co., 85 M 329, 332 
et seq., 278 P 514. 


Under this section, providing that an 
operator of a mine may withhold from the 
proceeds of a royalty interest the amount 
of any tax paid by him upon the interest, 
he may withhold sufficient proceeds to 


References 


Northern Pacific Ry. Co. v. Musselshell 
Co., 96 M 544, 546, 32 P 2d 1; Mills v. 
Board of Equalization et al., 97 M 13, 
22, 33 P 2d 563. 


CHAPTER 190 


TAXATION OF FREIGHT LINE COMPANIES 


Section 2097. Freight line companies defined. 


2098. Situs of cars for taxation purposes. 

2099. Freight line companies to file statements—contents. 

2099.1. Railroads to furnish record of mileage of freight line company cars. 

2100. Construction of terms used in law relative to earnings. 

2101. Determination of value of' freight line companies—assessment. 

2102. Procedure on failure to file statement. 

2103. Determination of tax levy—statement of assessment and tax to be 
sent companies—protest as prerequisite to action. 

2103.1. Tax on gross earnings may be paid in lieu of other taxes. 

2103.2. Retroactive nature of tax. 

2104. Compelling attendance officers freight line companies—penalty. 

2105. Certification of valuation for taxation. 

2106. State treasurer to collect tax—exemption. 

2107. Repealing clause. 

‘2108. When tax becomes delinquent—penalty and interest—seizure and 
sale of property. 

2109. Legal proceedings to enforce payment of tax. 

2110. Disposition of proceeds of tax. 


2097. Freight line companies defined. Any person or persons, joint- 
stock company, association, or corporation, wherever organized or incor- 
porated, engaged in the business of operating cars, or engaged in the busi-— 
ness of furnishing or leasing ears, not otherwise listed for taxation in 
Montana, for the transportation of freight (whether said cars be owned by 
such company or any other person or company) over any railway line or 
lines, in whole or in part within this state, such line or lines not being 
owned, leased, or operated by such company, whether such cars be termed 
flat, coal, ore, tank, stock, gondola, furniture, or refrigerator-car, or by 
some other name, shall be deemed a freight line company. 

History: En. Sec. 1, Ch. 5, Ex. L. 1919; re-en. Sec. 2097, R. C. M. 1921. 
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2098. Situs of cars for taxation purposes. For the purpose of taxation, 
ali cars used exclusively within this: state, or used partially within and 
without this state, are hereby declared to have a situs in the state, the value 
of such property, for the purpose of taxation, to be determined as provided 
in the three succeeding sections of this code. 

History: En. Sec. 2, Ch. 5, Ex. L. 1919; re-en. Sec. 2098, R. C. M. 1921. 


2099. Freight line companies to file statements—contents. Every 
freight line company as hereinbefore defined shall annually, between the 
first and thirtieth day of April, under the oath of the person constituting 
such company, if a person, or under the oath of the president, secretary, 
treasurer, superintendent, manager, or chief officer of such association, 
joint-stock company, or corporation, file with the state board of equaliza- 
tion, a statement in such form as the state board of equalization may re- 
quire and prescribe, showing the following: 

1. The name of the person or persons, association, joint-stock com- 
pany or corporation. 

2. Under the laws of Bat state or country organized or existing. 

3. The location of its principal office. 

4. The location of its principal office in this state, if any. 

5. The name and postoffice address of the president, secretary, audi- 
tor, treasurer, superintendent, general manager, or chief officer. 

6. The total gross earnings received from all sources from the opera- 
tion of such freight line company within this state for the year next pre- 
ceeding the first day of January. 

7. The aggregate number of miles traveled within the state of Mon- 
tana by its cars during the preceding calendar year and the aggregate 
number of miles over each railroad in the state; and the total number of 
miles traveled by its cars during the preceding calendar year wherever 
operated. | 

8. The average number of miles traveled by the cars of each class of 
its cars during the preceding year. The number of cars necessary for the 
mileage traveled within the state of Montana under the circumstances that 
ordinarily attend the use of such cars, and where different classes of cars 
are used by said company, as to the matters embraced in this and the pre- 
ceeding paragraph, it shall furnish the required information as to each class 
of said cars on the forms prescribed and furnished by the state board of 
equalization. 

9. The full and true value on the first day of January next preceding, 
of the said number of cars necessary to provide for the mileage to be re- 
ported as required by paragraph seven (7) of this section. 

10. The real estate, personal property, structures, machinery, fix- 
tures, and appliances, owned by said company, within the state, and the 
location and the actual value thereof, and in what county, municipality, 
road district, school district or other taxing district where the same was 
located on the first day of January next preceding. 

1. Showing in detail for the year preceding the first day of January:. 
A. The total gross earnings of the company. 
B. Net income for such year and the amount of dividends declared. 
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C. The cost of operating the company. 

D. Capital stock authorized; capital stock paid in; number of 
shares of stock issued; amount owned by the company and 
par value per share. 


E. Funded debt. 


12. Such other facts and information as the state board of equalization 
may require in the form of return prescribed by it. 


History: En. Sec. 3, Ch. 5, L. 1919; amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2099, R. C. M. 1921; amd. Sec. 1, Ch. 185, L. 1925; amd. Sec. 1, Ch. 26, L. 1935. 


2099.1. Railroads to furnish record of mileage of freight line company 
cars. That it shall be the duty of all railroads operating in the state of 
Montana to furnish to the state board of equalization, on blanks to be fur- 
nished by the said board to the railroad companies operating in the state 
of Montana, a true and accurate record of the car mileage made by the 
ears of the said freight line companies over their rails within the state 
of Montana during the preceding calendar year, said reports to be duly 
attested by the proper officers of said railroad companies and which shall 
be filed in the office of the state board of equalization on or before the first 
day of May of each calendar year. 

History: En. Sec. 2, Ch. 26, L. 1935. 


2100. Construction of terms used in law relative to earnings. That 
terms ‘‘total gross earnings received from all sources from the operation 
of such freight line company within this state,’’ and ‘‘total gross earnings,’’ 
wherever used in this act, are hereby declared and shall be construed to 
mean all earnings on business beginning and ending within the state, and a 
proportion, based upon the proportion of mileage over which said business 
is done, of all earnings on all interstate business passing through or into or 
out of this state. 


History: En. Sec. 4, Ch. 5, Ex. L. 1919; re-en. Sec. 2100, R. C. M. 1921. 


2101. Determination of value of freight line companies—assessment. 
The state board of equalization shall, on or before the first Monday of 
June each year, proceed to ascertain and determine from such statements. 
and reports the average number of cars within the state, of each freight. 
line company for the twelve months preceding January first of each year 
and shall determine the full and true value of such cars that are habitually 
employed within this state and in arriving at the value of such ears, said 
board shall take into consideration the number of ears required to make 
the total mileage of the cars of each company for the period of one year 
and shall also take into consideration the gross earnings and net income 
of the company for preceding years, also the organic relation of the prop- 
erty in the state to the whole system and such other facts as may be per- 
tinent, all of which shall be considered by the board in fixing the value of 
the property of such companies. After determining the value of the 
property of such company within this state, the state board of equalization 
shall assess the property of said companies at their full and true value 
as so determined. 
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History: En. Sec. 5, Ch. 5, Ex. L. 1919; Constitutionality 
amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. | For a discussion of the constitutionality 
2101, R. C. M. 1921; amd. Sec. 2, Ch. 185, of this section before its amendment by 
L. 1925; amd. Sec. 1, Ch. 75, L. 1931; amd. chapter 26, laws 1935, see Fruit Growers 
Sec. 3, Ch. 26, L. 1935. Express Co. v. Brett, 94 M 281, 287 et 
seq.,.22 P 2d 171. 


2102. Procedure on failure to file statement. In case of failure or re- 
fusal of any freight line company to make and file a statement required 
by section 2099 of this code or to furnish the state board of equalization any 
information required by it, the said board shall inform itself as best it may, 
on the matters necessary to be known in order to determine the value of 


the property of such freight line company within this state. 


History: En. Sec. 6, Ch. 5, Ex. L. 1919; amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2102, R. C. M. 1921; amd. Sec. 4, Ch. 26, L. 1935. 


2103. Determination of tax levy—statement of assessment and tax to be 
sent companies—protest as prerequisite to action. It shall be the duty of 
the state board of equalization and it is authorized each year, to determine 
the rate of tax levy against the property of such companies which shall be 
equal, as nearly as may be, to the average rate of all general taxes, state, 
county, municipal, school and local, levied throughout the several taxing 
districts of the state for the preceding year and the average rate as so 
determined is hereby levied against the property of such companies. 

The state board of equalization shall, on or before the first day of June 
in each year, mail to each freight line company a statement showing the 
total assessed value and the taxable value of the property of such company 
for such year, as ascertained and determined by the state board of equal- 
ization, together with the amount of the tax determined by the state board 
of equalization, and such freight line company may, at any time before 
the third Monday in June, file with said state board of equalization a pro- 
test, in writing, against such determination or assessment, or both, and the 
state board of equalization may, on the filing of such protest, or on its own 
motion, review and correct its findings in such manner as it may deem to 
be just and proper; provided, however, that no action of any kind shall be 
instituted or maintained by any freight line company to enjoin the sale 
of any property seized by the state treasurer on account of the non- 
payment of any such tax, or to recover any tax, or any portion thereof, paid 
under protest, unless such freight line company shall have filed with said 
board a protest, in writing, in the manner and form and within the time 


provided in this section. 
History: En. Sec. 7, Ch. 5, Ex. L. 1919; amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec 
2103, R. C. M. 1921; amd. Sec. 3, Ch. 185, L. 1925; amd. Sec. 5, Ch. 26, L. 1935. 


2103.1. Tax on gross earnings may be paid in lieu of other taxes. In 
lieu of the foregoing tax and in place thereof, each freight line company 
whose ears are habitually employed within this state, may, in the discretion 
of the state board of equalization, be required to pay a tax of five per cent 
(5%) of its total gross earnings within this state for the year preceding 
the first day of January, as determined by said board, which tax shall be 
in lieu of all other taxes upon its property within this state. Said tax to be 
determined, noticed, and paid at the time and in the manner provided in 


this act. | 
History: En. Sec. 6, Ch. 26, L. 1935. 
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2103.2. Retroactive nature of tax. If any freight line company has 
failed to pay a tax upon its property within this state or any of its property 
has escaped taxation for any year or years within four years preceding 
the passage and approval of this act, then, and in that event, the state 
board of equalization shall at the time of assessing the property of .any 
such freight line company for the year 1935, or at any subsequent time, 
fix and determine the value of the property of such company and assess 
the same and levy a tax thereon for each year or years its property has 
escaped taxation in the manner as far as practicable and in the amount, 
as required by this act. It being the intention of this legislature that this 
act shall be retroactive to this extent. 

History: En. Sec. 7, Ch. 26, L. 1935. 


2.104. Compelling attendance officers freight line companies—penalty. 
The state board of equalization, or Montana tax commission if such com- 
mission be created by this assembly, shall have power, by subpoena, to 
require the president, secretary, auditor, treasurer, superintendent, man- 
ager, chief officer, agent, receiver, or other officer or employee of a freight 
line company, to attend before the state board of equalization, or Montana 
tax commission if such commission be created by this assembly, and to bring 
with him for inspection by the state board of equalization, or Montana tax 
commission if such commission be created by this assembly any books, 
papers, or documents in his possession, or under his control, in any manner 
affecting, and to testify under oath concerning any matter relating to the 
organization or business of such freight line company. Any member of the 
state board of equalization, or Montana tax commission if such commission 
be created by this assembly, is authorized and empowered to administer 
such oath. Any person who shall fail, neglect or refuse to attend before 
the state board of equalization, or Montana tax commission if such commis- 
sion be created by this assembly, when subpoenaed so to do, or who shall 
fail, neglect, or refuse to bring with him and submit for inspection by the 
state board of equalization, or Montana tax commission if such commission 
be created by this assembly, any books, papers, or documents in his posses- 
sion, or under his control, affecting the organization or business of such 
freight line company, or who shall refuse to testify, or refuse to answer 
any question which may be asked him concerning the organization or busi- 
ness of such freight line company, shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined not less than one hundred 
dollars, and not more than one thousand dollars. 

History: En. Sec. 8, Ch. 5, Ex. L..1919; amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2104, R. C. M. 1921. 

2105. Certification of valuation for taxation. The state board of 
equalization shall, immediately after the first day of July, or, if a protest 
has been filed by any freight line company, immediately after the state 
board of equalization has finally acted thereon, enter in a book provided 
for that purpose, the amount of the total gross earnings of each and every 
freight line company for the year preceding the first day of January, the 
valuation of the cars of such freight line company for taxation in this 
state, and the amount of the tax assessed and levied against such ears, as 
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ascertained, determined, fixed, assessed, and levied by such state board of 
equalization, and the state board of equalization shall, immediately there- 
after certify the same to the state treasurer as the value for taxation of 
all cars operated, furnished or leased by such freight line company in this 
state, and the amount of the tax levied and assessed against the same. 


History: En. Sec. 9, Ch. 5, Ex. L. 1919: amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2105, R. C. M. 1921; amd. Sec. 4, Ch. 185, L. 1925. 


2106. State treasurer to collect tax—exemption. It shall be the duty 
of the state treasurer, not later than five o’clock p. m. of the thirtieth day 
of November, to collect from each freight line company the amount of the 
tax levied and assessed against the cars of each such freight line company, 
as certified to the state treasurer by the state board of equalization, or Mon- 
tana tax commission if such commission be created by this assembly, which 
tax shall be in lieu of all other taxes on said cars of any freight line com- 
pany paying the same; provided, however, that the payment of such tax 
shall not exempt such freight line company, if a corporation, from the pay- 
ment of any corporation license tax required to be paid by corporations 
doing business in this state. 


History: En. Sec. 10, Ch. 5, Ex. L. 1919; amd. Sec. 1, Ch. 146, L. 1921; re-en. Sec. 
2106, R. C. M. 1921. 


2107. Repealing clause. All acts and parts of acts in conflict here- 
with are hereby repealed; provided, however, that any and all taxes levied 
and assessed under the provisions of chapter 5, session laws extraordinary 
Session sixteenth legislative assembly, and which have not been paid and 
have become delinquent, shall be collected under, and all of the provisions 
of such chapter shall apply to the collection thereof in the same manner as 
though none of the provisions of such chapter had been amended by this 
act. 

History: En. Sec. 2, Ch. 146, L. 1921; re-en. Sec. 2107, R. C. M. 1921. 


/ 


2108. When tax becomes delinquent—penalty and interest—seizure 
and sale of property. If any tax required to be paid by any freight line 
company under the provisions of this act shall not be paid before five o’clock 
p. m. of the thirtieth day of November, such tax shall become delinquent, 
and the state treasurer shall add thereto a penalty of ten per cent. thereof, 
and such tax, with the penalty added thereto, shall bear interest at the rate 
of twelve per centum per annum until paid, and the state treasurer shall 
seize personal property belonging to such freight line company found within 
this state sufficient to pay the amount of such tax, with penalty and 
interest. The state treasurer, immediately after seizing said property, 
shall proceed to advertise such property for sale by publishing a notice 
for at least two times in a newspaper published in Lewis and Clark 
county, which notice shall describe the property seized, the amount of the 
tax and penalty for which the property has been seized, and the time, day, 
and place when and where said property will be sold, and if the said tax 
and penalty, with the interest due thereon, is not paid before the time 
appointed for such sale, which shall not be less than ten days after the 
first publication of such notice, the state treasurer shall proceed to sell 
such property, or so much thereof as may be necessary, to pay such tax, pen- 
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alty, interest, and the costs of such seizure and sale, at public auction to 
the highest bidder. 
History: in. Sec. 11, Ch. 5, Ex. L. 1919; re-en. Sec. 2108, R. C. M. 1921. 


2109. Legal proceedings to enforce payment of tax. If the state treas- 
urer is unable to find within this state sufficient personal property be- 
longing to such company charged with such tax to pay such tax, with the 
penalty and interest thereon, he shall notify the attorney general of the 
amount of such delinquent tax, with penalty and interest accrued thereon, 
and it shall be the duty of the attorney general to institute an action in 
the district court of Lewis and Clark county to collect the same, and upon 
the institution of any such action an attachment may be issued and any 
real estate owned by such freight line company may be attached. 

History: En: Sec. 12, Ch. 5, Ex. L. 1919; re-en. Sec. 2109, R. C. M. 1921. 


2110. Disposition of proceeds of tax. All taxes collected under the pro- 
visions of this act shall be credited to the common school income and in- 
terest fund. 


History: En. Sec. 13, Ch. 5, Ex. L. 1919; re-en. Sec. 2110, R. C. M. 1921; amd. Sec. 
1, Ch. 134, L. 1933. 


CHAPTER 191 
TAXATION OF INSURANCE COMPANIES 


Section 2111. Assessment and taxation of insurance companies. 
2112. Method of computing taxable property. 
2112.1. Taxation of credits of insurance companies—other property. 

2111. Assessment and taxation of insurance companies. Every insur- 
ance company organized under the laws of the state of Montana shall be 
assessed and taxed upon its real estate and personal property at the 
same rate and in the same manner as other property is assessed and taxed 
in this state. : 

History: En. Sec. 1, Ch. 64, L. 1915; re-en. Sec. 2111, R. C. M. 1921. 


2112. Method of computing taxable property. In computing the tax- 
able property of insurance companies organized under the laws of this 
state, there shall be deducted therefrom the value of the real property on 
which the company pays taxes, such real estate being assessed to the com- 
pany as other real estate; also the legal reserve required by the laws of 
this state,.or by the insurance department thereof, for the protection of 
policy holders; also all assets not admitted as such by the state, or by the 
insurance department thereof; also such debts and liabilities as may be 
due or owing by such company. 

History: En. Sec. 2, Ch. 64, L. 1915; re-en. Sec. 2112, R. C. M. 1921. 


2112.1. Taxation of credits of insurance companies—other property. 
All property other than credits of insurance companies required by law 
to have and maintain a legal reserve for the protection of policy holders 
shall be assessed, classified and taxed as other property of like character. 
Credits, including evidence of indebtedness secured by mortgages, less legal 
reserves for the protection of policy holders and other indebtedness shall 
be classified and taxed on the basis of thirty per centum (30%) of full 
cash value as thus ascertained. 
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History: En. Sec. 1, Ch. 63, L. 1929. 
Operation and Effect 


Where there was no evidence in an ac- 
tion by a national bank to recover taxes 
paid under protest that money owned by 
insurance companies came in competition 
with plaintiff’s business, its contention 
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that it was being discriminated against 
by this section, relating to the taxation 
of moneyed capital of such companies, 
in violation of section 5219, R. C. M. 
1921, was not sustained. Merchants Nat. 
Bk. v. Dawson County, 93 M 310, 19 P 
2d 892. 


CHAPTER 192 
COUNTY BOARDS OF EQUALIZATION 


Section 2113. 


County commissioners 


when to equalize assessment. 


2114. Equalization of assessments. 

2115. Application for reduction in valuation. 

2116. Examination of applicant. 

2116.1. Change of valuation of class of property—hearing necessary. 
ABW (- Witnesses may be subpoenaed. 

2118. Assessor to be present—statement of property not assessed. 
2119, County commissioners to use records in equalizing. 

2120. Board may direct assessor to assess in certain instances. 
2121. 


County clerk must keep records of proceedings and make oath. 


2113. County commissioners—when to equalize assessment. The board 
of county commissioners is the county board of equalization, and must - 
meet on the third Monday of July in each year to examine the assessment- 
book and equalize the assessment of property in the county. It must con- 
tinue in session for that purpose from time to time until the business of 
equalization is disposed of, but not later than the second Monday in 


August. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 1891; 
appearing as Secs. 3780 to 3790, Pol. C. 
1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2572, Rev. C. 1907; re-en. Sec. 
2116, BesG:. M. 19210) Cat Pol. ©. - Sec, 
Od ak 


Appeal to the Courts 


Under the law as it stood in 1898, it 
was held that since there was no statute 
providing for an appeal from the action 
of the county assessor and board of 
county commissioners, sitting as a board 
of equalization, under sections 3700 et 
seq. and sections 3780-3785, of the polit- 
icdl code, courts would not interfere with 
the action of such officers where the as- 
sessor acted fairly and honestly and the 
board gave the plaintiff a fair hearing. 
Danforth v. Livingston, 23 M 558, 562, 
563, 59 P 916. 

In the absence of fraud of the adoption 
of a fundamentally wrong principle of as- 
sesment by the taxing officers, a taxpayer 
may not have recourse to the courts in the 
first instance to rectify an alleged 
excessive or erroneous assessment, the 
remedy provided by the statutes for hav- 
ing assessments adjusted by the county 
and state boards of equalization being 
exclusive in the absence of the contin- 
gencies referred to. Belknap Realty Co. 
v. Simineo et al., 67 M 359, 361, 215 P 
659. 


Employment of Tax Experts 


Held, that since under the law it is 
the duty of the board of county commis- 
sioners as the ex officio county board of 
equalization to adjust and equalize the 
assessments made by the assessor, i.e., 
to increase or lower them, it had the im- 
plied power to contract with experts to 
furnish it information relative to reclas- 
sification, re-appraisal and revaluing the 
real property, with the improvements 
thereon in a city to enable it intelligently 
to perform its duties as such board of 
equalization. (This holding not to be 
understood as declaring that the board of 
equalization may enter into such a con- 
tract as would deprive the assessor of 
his duty imposed by law, or to relieve 
him of his official obligation.) State ex 
rel. Blair v. Kuhr, 86 M 377, 381, 283 P 
758. 


While the board of county commission- 
ers is without power to enter into a con- 
tract for. services the performance of 
which is cast upon another county official 
or board, it may contract with a private 
individual for information relative to 
matters of taxation to aid it in the 
performance of its duties as a county 
board of equalization, even though, inci- 
dentally, the information received may 
aid other officials in the performance of 
their duties, provided the grant of power 
is to be found in the statutes. Simpson v. 
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Silver Bow County, 87 M 83, 93, 285 P 
195. 


Responsibilities 

Held under former statutes that the 
board of county commissioners, sitting as 
a board of equalization, is responsible for 
the correctness of the assessment-book of 


the county. State v. Commrs. of Yellow- 
stone Co., 12 M 503, 509, 31 P 78. 


Term 


While boards of equalization are pro- 
vided for in the constitution, their periods 
of life are prescribed by the legislature, 
and they cannot hold for any other or 
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longer period than the legislature has 
fixed. So, when a county board ad- 
journed on the second Monday of August, 
as provided in the above section, its term 
of existence for that year absolutely ex- 
pired. Matador L. & C. Co. v. Custer Co., 
28 M 286, 287, 72 P 662. 


References 


Cited or applied as section 2572, revised 
codes, in State ex rel. Fadness v. Eie, 53 
M 138, 147, 162 P 164; Butte Electric Co. 
Vv. McIntyre, 7. M215 28227 PF OLeey or 
lowstone Packing Co. v. Hays, 83 "M ce 
12, 268 P 555. 


The board has power after giving 


notice in such matter as it may by rule prescribe, to increase or lower 
any assessment contained in the assessment book, so as to equalize the 
assessment of the property contained therein and make the assessment 
conform to the true value of such property in money, and immediately 
after reaching a decision, the board shall notify the taxpayer, in writing, 
of such decision, specifying the change, if any, made in the assessment; 
said notice to be given by registered mail, addressed to the taxpayer at 
his last known place of residence. The board also has power, in the 
event that any class of property is assessed as a class, at more or less than 
its actual value, by the county assessor and the valuation of such property 
within the county demands a general re-classification by raising or lower- 
ing all of the property in said class a certain percentage, the same may be 
done by the board of county commissioners. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 


equalization, in relation to individual as- 
sessments and the changes it may make in 
them. State ex rel. Fadness v. Hie, 53 M 


C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; this section en. Sec. 2573, Rev. C. 
1907; re-en. Sec. 2114, R. C. M. 1921; amd. 
Sec. 1, Ch. 43, L. 1927; amd. Sec. 1, Ch. 
187, Li. 1933. 


Operation and Effect 


See State v. Ellis, 15 M 224, 227, 38 P 
1079, as to the power of the county board 
of equalization to increase or lower as- 
sessments under this section. 

Referred to as partially defining the 
powers and duties of the board of county 
commissioners, sitting as a board of 


2115. Application for reduction in valuation. 


138, 147, 162 P 164. 


References 


Cited or applied as section 3781, polit- 
ical code, in Montana Ore Purchasing Co. 
v. Maher, 32 M 480, 486, 81 P 13; as sec- 
tion 2573, revised codes, in Anaconda 
Copper Min. Co. v. Ravalli County et al., 
56 M 530, 186 P 332; Belknap Realty Co. 
v. Simineo et al., 67 M 359, 361, 215 P 
659; Yellowstone Packing Co. v. Hays, 83 
M ‘ 12, 268 P 555; State ex rel. Blair’ v. 
Kuhr, 86 M Bal 381, 283 P 758. 


No reduction must be 


made in the valuation of property unless the party affected thereby, or his 
agent, makes and files with the board a written application therefor veri- 
fied by his oath, showing the facts upon which it is claimed such reduction 
should be made, except that the board of county commissioners shall have 
the right to raise or lower the valuation of all one class of property in a 
county, aS provided in the preceding section. 


History: Secs. 2113 to 2121 were en- 2115, R. C. M. 1921; amd. Sec. 2, Ch. 187, 
acted as Secs. 60 to 70, pp. 96 to 99, L. L. 1933. Cal. Pol. C. Sec. 3674. 
1891, appearing as Secs. 3780 to 3790, Pol. 


C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2574, Rev. C. 1907; re-en. Sec. 


Operation and Effect 
As a condition precedent to the reduc- 
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tion of the valuation of property, the 
party affected thereby, or claiming a 
reduction, or his agent, must file a writ- 
ten application therefor with the board 
of equalization, verified by his oath, show- 
ing the facts upon which such reduction 
is claimed. Before a plaintiff in an 
action to recover taxes paid to the county 
treasurer, claimed to be unlawfully as- 
sessed, could be entitled to relief, his 
complaint should show a compliance with 
this essential condition. Barrett v. Shan- 
non, 19 M 397, 399, 400, 48 P 746. 
Defining the powers and duties of the 
board of county commissioners, sitting as 
a board of equalization, in relation to 
individual assessments and the changes 
it may make in them. State ex rel. Fad- 
ness v. Hie, 53 M 138, 147, 162 P 164. 


When Statutory Remedies are Avail- 
able 

Where taxes upon lands were valid but 
are complained of as excessive, the ques- 
tion of their excessiveness must primarily 
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have been presented to the county board 
of equalization, under this section before 


‘resort may be had to the statutory reme- 


dies. Thwing v. Weiser et al., 65 M 28, 
210 P 750. ; 

In the absence of fraud or the adoption 
of a fundamentally wrong principle of as- 
sessment by the taxing officers, a tax 
payer may not have recourse to the courts 
in the first instance to rectify an alleged 
excessive or erroneous assessment, the 
remedy provided by the statutes for hav- 
ing assessments adjusted by the county 
and state boards of equalization being ex- 
clusive in the absence of the contingen- 
cies referred to. Belknap Realty Co. v. 
Simineo et al., 67 M 359, 361, 215 P 659. 

See, also, Yellowstone Packing Co. v. 
Hays, 83 M 1, 12, 268 P 555 which is to 
the same effect as the above. 


References _ 
State ex rel. Blair v. Kuhr, 86 M 377, 
384, 283 P 758. 


Before the board grants the appli- 


eation or makes any reduction applied for, it must examine on oath, the 
person or agent making the application touching the value of the property 
of such person. No reduction must be made unless such person or agent 
make an application and attends and answers all questions pertinent to 
the inquiry; except where the investigation is made by the county com- 
missioners and the change applies to all of a certain class of property in the 


eounty. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2575, Rev. C. 1907; re-en. Sec. 
‘2116, R. C. M. 1921; amd. Sec. 3, Ch. 187, 


References 

Cited or appled as section 2575, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 188, 147, 162 P 164; Belknap Realty 
Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 


LL. 1933. Cal. Pol. C. Sec. 3675. 


2116.1. Change of valuation of class of property—hearing necessary. 
The state board of equalization shall not be authorized to raise the value 
of any class of property in any county until after a public hearing in said 
county and on evidence received at said hearing and shall have no author- 
ity to raise the value of any class of property higher than the actual value 
established by testimony adduced at such hearing. 


Fin. Sec. 4, Ch. 187, L. 1933. 


377, 384, 283 P 758. 


History: 


2117. Witnesses may be subpoenaed. Upon the hearing of the appli- 
eation the board may subpoena such witnesses, hear and take such evi- 
dence in relation to the subject pending, as in its discretion it may deem 
proper. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 


References 
Cited or applied as section 2576, revised 


1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2576, Rev. C. 1907; re-en. Sec. 
2117, R. C. M. 1921. Cal. Pol. C. Sec. 3676. 


codes, in State ex rel. Fadness v. Hie, 53 
M 1388, 147, 162 P 164; Belknap Realty 
Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 
377, 384, 283 P 758. 
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2118. -Assessor to be present—statement of property not assessed. 
During the session of the board the assessor and any deputy whose testi- 
mony is needed must be present and may make any statement, or intro- 
duce and examine witnesses on questions before the board. At said meet- 
ing of the board of equalization the county assessor shall present to said 
board a statement setting forth all property which has escaped assessment 
or which, by reason of erroneous reports or otherwise, has been assessed 
for less than its correct value; thereupon it shall be the duty of said board 
immediately and while sitting as a board of equalization, to investigate 
said statement, and: in the event that any property owner has been 
assessed for property at a smaller amount or at a less valuation than 
should properly have been given, said board shall correct such assess- 
ment in the manner provided for the correction of assessments by the 
board of equalization. 


History: En. Sec. 3785, Pol. C. 1895; 
re-en. Sec. 2577, Rev. C. 1907; amd. Sec. 
1, Ch. 53, L. 1921; re-en. Sec. 2118, R. C. 
M. 1921. Cal. Pol. C. Sec. 3677. 


References 
Cited or applied as section 2577, revised 


codes, in State ex rel. Fadness v. Hie, 53 
M 138, 147, 162 P 164; Belknap Realty 
Co. v. Simineo et al., 67 M 359, 361, 215 
P 659; State ex rel. Blair v. Kuhr, 86 M 
. 377, 384, 283 P 758. 


2119. County commissioners to use records in equalizing. The board 
of county commissioners must use the abstract and all other information 
it may gain from the records of the county clerk or elsewhere, in equaliz- 
ing the assessment of the property of the county, and may require the 
assessor to enter upon the assessment-book any property which has not 
been assessed; and any assessment made as prescribed in this section has 
the same force and effect as if made by the assessor before the delivery of 
the assessment-book to the county clerk. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2580, Rev. C. 1907; re-en. Sec. 
2119, R. C. M. 1921. Cal. Pol. C. Sec. 3679. 


References 


codes, in State ex rel. Fadness v. Hie, 53 
M 1388, 147, 162 P 164. 


Cited or applied as section 3788, polit- 
ical code, in Cosier v. McMillan, 22 M 
484, 56 P 965; Belknap Realty Co. v. 
Simineo et al., 67 M 359, 361, 215 P 659; 
State ex rel. Blair v. Kuhr, 86 M 377, 


Cited or applied as section 2580, revised 384, 283 P 758. 


2120. Board may direct assessor to assess in certain instances. During 
the session of the board of county commissioners it may direct the assessor 
to assess any taxable property that has escaped assessment, or to add to 
the amount, number, or quantity of property, when a false or incomplete 
list has been rendered, and to make and enter new assessments (at the 
same time canceling previous entries), when any assessment made by him 
is deemed by the board so incomplete as to render doubtful the collection 
of the tax; but the clerk must notify all persons interested, by letter 
deposited in the postoffice, postpaid, and addressed to the person inter- 
ested, at least ten days before action is taken, of the day fixed when the 
matter will be investigated. 


History: Secs. 2113 to 2121 were en- Operation and Effect 


acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2581, Rev. C. 1907; re-en. Sec. 
2120, R. C. M. 1921. Cal. Pol. C. Sec. 3681. 


the assessor to do so, 


Where the board, instead of requiring 
itself placed a 
valuation upon the stock in trade of an 
Indian post trader licensed to do business 
upon a reservation, the property in ques- 
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tion being subject to state and county 
taxation so long as the Indians were not 
interested therein, the irregularity in 
making the assessment was waived by the 
appearance of the taxpayer before the 
board to request it to strike the same, 
without objecting either to the irregu- 
larity or to the valuation adopted. Cosier 
a McMillan, 22 M 484, 490, 491, 56 P 

5. 

The right of the owner of property to 
obtain relief from illegal taxes by injunc- 
tion is not in anywise affected by his 
failure, after notice from the board, to 
make timely objection. Barnard Realty 
Co. v. City of Butte, 50 M 159, 167, 145 
P 946. 

Where a county board of equalization 
gave notice to a taxpayer on August 8, 
1896, to appear on September 8th, follow- 
ing, the notice mailed on the former date 
was void, the functions of the board as a 
board of equalization having, as_ pre- 
scribed in section 2172, expired on the 
second Monday of August, which was the 
tenth of the month. Matador Land & 
Cattle.Co. v. Custer County, 28 M 286, 287, 
72 P 662. 


Ten Day Notice 
The notice of ten days, required by this 


2121. 
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2121 


section to be given a taxpayer, is juris- 
dictional. Western Ranches v. County of 


‘Custer, 28 M 278, 281, 72 P 659; Montana 


Ore Purchasing Co. v. Maher, 32 M 480, 
487, 81 P 13. .See, also, Anaconda Copper 
Min. Co. v. Ravalli County, 56 M 530, 533, 
186 P 332. Western Ranches v. Custer 
County, 89 Fed. 577. 


Failure by the county board of equali- 
zation to give a taxpayer the ten days’ 
notice of an increase in his assessment, is 
not waived by his voluntary appearance 
before the board, after the raise had been 
made, for the purpose of seeking a reduc- 
tion of the assessment. Western Ranches 
v. County of Custer, 28 M 278, 281, 72 P 
659; Montana Ore Purchasing Co. v. Ma- 
her, 82 M 480, 488, 81 P 13. See Ana- 
conda Copper Min. Co. v. Ravalli County, 
56 M 530, 533, 186 P 332. 


References 


Cited or applied as section 2581, revised 
codes, in Dolenty v. Broadwater County, 
45 M 261, 263, 122 P 919; State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164; 
Belknap Realty Co. v. Simineo et al., 67 
M 359, 361, (215 P 758. 


County clerk must keep record of proceedings and make oath. 


The county clerk must record, in a book to be kept for that purpose, all 
changes, corrections, and orders made by the board, and during its session, 
or as soon as possible after its adjournment, must enter upon the assess- 
ment-book all changes and corrections made by the board, and on or 
before the first Monday of August must affix his affidavit thereto, sub- 
pemipedeb yonim as follower ““ljuetaabal sa es ee , do swear that, as county 
CUTS UN glee ae a8 Te sta gE Oe ee county, I have kept correct minutes of all 
the acts of the board of county commissioners touching alterations in 
the assessment-book; that all alterations agreed to or directed to be 
made have been made and entered in the book, and that no changes or 
alterations have been made therein except those authorized. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2582, Rev. C. 1907; re-en. Sec. 
2121, R. C. M. 1921. Cal. Pol. C. Sec. 3682. 


Operation and Effect 


board of county commissioners, sitting as 
a board of equalization, must be noted 
by the clerk and entered on the book in 
the proper places. State ex rel. Fadness 
v. Eie, 53 M 138, 147, 162 P 164. 


References 
Belknap Realty Co. v. Simineo et al., 


Changes wrought in assessments by the 67 M 359, 361, 215 P 659. 


2122. Repealed—Chapter 3, laws of 1923. 


CHAPTER 193 


STATE BOARD OF EQUALIZATION 
State board of equalization—appointment of members—term of 
office. 


Section 2122.1. 


2122.2. Qualification and compensation. 
2122.3. Organization, quorum, sessions. 

2122.4. Definitions. 

2122.5. Clerks, experts, rules. — 

2122.6. Office, furnishings and supplies. 
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2122.7. Continuity of action of former board. 

2122.8. Powers and duties. 

2122.9. Appeal to state board of equalization. 

2122.10. Notice of intention to change assessments. 

2122.11. Assessment of omitted property—-limitation. 

2122.12. Statement of changes to be sent to county clerk. 

2122.18. Determination of state rate of taxation—notice of. 

2122.14. Penalty for refusal to furnish information. 

2122.15. Duties of public officers. 

2122.16. Hearings, witnesses, contempt, fees and aibpoauay 

2122.17. Seal. 

2122.18. Unconstitutionality or invalidity. 

2122.19. Assessment and apportionment by board—when made. 

2122.20. Transmission of assessment and apportionment to county clerk. 

2122.21. Entering the state board’s assessment in assessment book. 

2122.22. Changes 

2122.23. Collection of non-resident inheritance taxes, gross earnings on freight 

lines, license taxes imposed on state board of equalization. 
2122.1 State board of equalization—appointment of members—term 

of office. The state board of equalization, created by article XII of the 
constitution as amended shall be composed of three members to be ap- 
pointed by the governor by and with the advice and consent of the senate. 
The members of said board shall be appointed within ten days after the 
passage of this act, and before the adjournment of the present legislative 
assembly. The governor shall designate the term of service of each mem- 
ber first appointed, so that the term of one shall end March Ist, 1925, 
of another March lst, 1927, and of the third March Ist, 1929. Each suc- 
ceeding member shall hold his office for a term of six years, and until his 
successor shall be appointed and shall have qualified. Any vacancy shall 
be filled by appointment in accordance with the provisions of the con- 
stitution. Succeeding appointments, except when made to fill a vacancy, 
-shall be made on or before the last day of January during the biennial 
session of the legislative assembly, next preceding the commencement of 


the term for which the appointment is made. 
History: En. Sec. 1, Ch. 3, L. 1923. 
References 


Tax Commission Case, 68 M 450, 462, 219 P 817. 

2122.2. Qualification and compensation. The persons to be appointed 
as members of such board shall be such as are known to possess knowledge 
of the subject of taxation and skill in matters pertaining thereto. No per- 
sons so appointed shall hold any other office under the laws of this state 
nor any other state, nor any office under government of the United States, 
or of any other state. He shall devote his entire time to the duties of the 
office and shall not hold any position of trust or profit, nor engage in any 
occupation or business interfering or inconsistent with his duties, or serve 
on or under any committee of any political party, or take part either di- 
rectly or indirectly in any political campaign in the interest of any political 
party, or organization or candidate for office. Hach member shall receive 
an annual salary of five thousand ($5000.00) dollars, payable in equal 
monthly installments. He shall also be paid his actual traveling and other 
expenses when away from the capital on official business. 

History: En. Sec. 2, Ch. 3, L. 1923. 

2122.3. Organization, quorum, sessions. The members of said board 
of equalization first appointed, shall without delay, meet at the state capital 
and shall organize and elect one of their members as chairman. A ma- 
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jority of said board shall constitute a quorum. It shall be in continuous 
session and open for the transaction of business every day except Sundays 
and legal holidays; and the sessions of said board shall stand and be 
deemed to be adjourned from day to day without formal entry thereof upon 
its records. The board may hold sessions or conduct hearings and investi- 
gations at other places than the capitol when deemed necessary to facili- 


tate the performance of its duties or to accommodate parties in interest. 
_ History: En. Sec. 3, Ch. 3, L. 1923. 


2122.4. Definitions. (1) The term “state board” or “board” when used 
in this act without other qualification, shall mean the state board of equali- 
zation. 

(2) The term ‘‘person,’’ when used in this act, shall mean and include 
any individual, firm, partnership, association or corporation unless other- 
wise expressly stated. 

(3) The phrase “municipal corporation” or “municipality” or “taxing 
unit” when used in this act shall be deemed to inelude a county, city, incor- 
porated town, township, school district, irrigation district, drainage dis- 
trict, or any person, persons, or organized body authorized by law to es- 


tablish tax levies for the purpose of raising public revenue. 
History: En. Sec. 4, Ch. 3, L. 1923. 


2122.5. Clerks, experts, rules. Said board may appoint a secretary and 
employ such other persons as experts, assistants, clerks and stenographers, 
as may be necessary to perform the duties that may be required of it, and 
fix their compensation, provided, however, that the total expenses of such 
board shall not exceed in the aggregate during any fiscal year the amount 
appropriated for the board for all purposes by the legislature for such year; 
and provided further that no experts, or assistants shall be employed by the 
said board except after written approval of the governor filed with the 
board of. examiners. Said board may also require the assistance of any 
engineer in the service of any department of the state government without 
additional compensation other than such as he is already receiving. The 
secretary shall keep full and correct minutes of the transactions and pro- 
ceedings of said board, shall have authority to administer oaths and per- 
form such other duties as may be required of him. The board may make 
all needful rules for the orderly and methodical performance of its duties as 
a board of equalization or otherwise and for conducting hearings and other 


proceedings before it. 
History: En. Sec. 5, Ch. 5, L. 1923. should be repealed. Because of the inde- 
finite wording of the repealing section of 
NOTE.—Chapter 176, laws of 1931, chapter 176, laws of 1931, the entire sec- 
which amends sections 273, 274 and 275 _ tion is being left. See sections 273, 274 
of the codes, contained a repealing clause and 275 of this code, which provisions con- 
to the effect that part of this section trol when in conflict with this section. 


2122.6. Office, furnishings and supplies. The board shall keep its office 
at the capitol, and shall be provided with suitable and necessary offices 
and office furniture, printing, supplies, stationery, books, periodicals, and 


financial and commercial reports. 
History: En. Sec. 6, Ch. 3, L. 1923. 


2122.7. Continuity of action of former board. All records, books, 
documents, reports, and correspondence, received and kept by the former 
state board of equalization, and all other property in its possession, shall 
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immediately, upon the organization of the new board, be transferred to it 
for its use and convenience. The board shall have and possess all the pow- 
ers and authority and be subject to all the duties heretofore possessed 
by and imposed upon the former state board of equalization. The board 
shall continue and complete any and all work undertaken or commenced 
and not completed by its predecessor. All acts of the former state board 
of equalization initiated and completed in whole or in part since the adop- 
tion of the constitutional amendment creating the new board are hereby 
ratified and confirmed in such manner as to preserve the continuity of all 
action taken by the state board of equalization regarding taxation or any 
other duties imposed upon it relating to public revenue. The salaries and 
traveling expenses of assistants and clerks, formerly employed by the old 
board, for services performed from the time of the adoption of the consti- 
tutional amendment until the organization of the new board shall be paid 
as though the old board had been continued in full force and effect until 
the organization of the new board, and shall be paid out of the appropria- 
tion for such purposes made for the former board. 

Officers of municipal corporations heretofore required to make reports 
to the state board of equalization shall report to the board hereby con- 
stituted. : ig 

History: En. Sec. 7, Ch. 3, L. 1923. 

2122.8. Powers and duties. It shall be the duty of the board and it 
shall have power and authority in addition to any authority under the 
present statutes: 

(1) To preseribe rules and regulations, not in conflict with the con- 
stitution and laws of the state of Montana, to govern county boards of 
equalization and the assessors of the different counties in the performance 
of their duties. 

(2) To prepare and enforce the use of forms in relation to the assess- 
ment of property. 

(3) To annually assess the franchise, roadway, roadbeds, rails, and 
rolling stock, and all other property of all railroads, and the pole lines and 
rights-of-way and all other property of all telegraph and telephone lines, 
electric power and transmission lines, ditches, canals and flumes, and other 
similar property, constituting a single and continuous property operated in 
more than one county in the state, and to apportion such assessments to 
the counties in which such properties are located on a mileage basis; pro- 
vided, however, that lots and parcels of real estate not included in right- 
of-way, with the buildings, structures, and improvements thereon, dams 
and power houses, depots, stations, shops, and other buildings, erected upon 
right-of-way, furniture, machinery, and other personal property, shall not 
be considered as a part of any such single and continuous property, but 
shall be considered as separate and distinct therefrom, and shall be assessed 
by the county assessor of the county wherein they are situate. 

(4) To transmit to the county clerk of each county its apportionment 
of all assessments made by such board. 

(5) To adjust and equalize the valuation of taxable property among 
the several counties, and the different classes of taxable property in any 
county and in the several counties and between individual taxpayers; su- 
pervise and review the acts of county assessors and county boards of equal- 
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ization; change, increase or decrease valuations made by county assessors 
or equalized by county boards of equalization; and exercise such authority 
and do all things necessary to secure a fair, just and equitable valuation of 
all taxable property among counties between the different classes of prop- 
erty and between individual taxpayers. 

(6) To have and exercise general supervision over the administration 
of the assessment and tax laws of the state, and over assessors, county 
boards of equalization, boards of county commissioners, and other officers 
of municipal corporations, having any duties to perform under any of the 
laws of this state relating to taxation to the end that all assessments of 
property be made relatively just and equal at true value in substantial com- 
pliance with law, and to supervise the administration of all revenue laws 
of the state and assist in their enforcement, and for that purpose may 
visit each county in the state whenever deemed necessary, and may call, 
not to exceed one meeting of the county assessors each year at the capitol, 
for consultation and instruction, the expense of such attendance to be paid 
by the respective counties. 

(7) To confer with, advise and direct officers of municipal corpora- 
tions as to their duties, with respect to taxation, under the statutes of the 
state. 

(8) To direct proceedings, actions and prosecutions to be instituted 
to enforce the laws relating to the penalties, liabilities and punishment of 
public officials and persons, or their agents, for failure or neglect to comply 
with the provisions of the statutes governing the revenue of the state or 
municipal corporations; and to cause complaints to be made against assess- 
ors and other public officers to the proper district court for their removal 
from office for official misconduct or neglect of duty. 

(9) To require county attorneys to assist in the commencement and 
prosecution of actions and proceedings for penalties, forfeitures, removals 
and punishment for violations of the laws of the state in respect to the 
assessment of property and other revenue laws, in their respective counties. 

(10) To collect annually from the proper officers of municipal cor- 
porations information as to the assessment of property, collection of taxes, 
receipts from licenses and other sources, the expenditure of public funds 
for all purposes, and such other information as may be needful and helpful 
in the work of the board in such form and upon such blanks as the board 
shall prescribe; and it shall be the duty of all public officers so called upon 
to fill out properly and return promptly to the board all blanks so trans- 
mitted and in every way aid the board in its work; to examine the records © 
of all municipal corporations for such purposes as are deemed needful or 
helpful by the board. 

(11) In its discretion, to inspect and examine, or cause an inspection 
and examination of the records of the officers of any municipality, when- 
ever such officer shall have failed, neglected or refused to return properly 
the information required by this section within the time set by the board. 
Upon completion of such inspection and examination the board shall trans- 
mit to the clerk, or other proper official of the municipality, a ‘statement 
of the expenses incurred by the board to secure the necessary information. 
A duplicate of such statement shall be filed in the office of the state board 
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of examiners and when approved and allowed shall be paid the same as 
other expenses of the board. ‘Within sixty days after the receipt by the 
municipality of the above statement, the same shall be audited, as other 
claims of the municipal corporation are audited and shall be paid into 
the state treasury and if the same is not so paid the attorney general shall 
institute an action, in the proper court, against the municipality to recover 
the same. 

The officers responsible for the furnishing of the information collected 
pursuant to this section, shall be jointly and severally liable for any loss 
the municipality may suffer, through their delinquency; and no payment 
shall be made to them for salary, or on any other account, until the cost 
of such inspection and examination as provided above shall have been paid 
into the treasury, or to the proper officers of such municipality. They 
shall: also be subject to such other fines and penalties as prescribed by law. 

(12) To require persons, as defined above, to furnish information con- 
cerning their capital, funded or other debt, current assets and liabilities, 
cost and value of property, earnings, operating and other expenses, taxes 
and all other facts which may enable the board to ascertain the value of the 
relative burdens borne by all kinds of property and occupations in the 
state. 

(13) To summon witnesses to appear and give evidence, and to pro- 
duce records, books, papers and documents relating to any matter which 
the board shall have authority to investigate and determine. 

(14) To cause the deposition of witnesses residing within or without 
the state, or absent therefrom, to be taken upon notice to the interested 
party, if any, in like manner that depositions are taken in actions pending 
in the district court, in any matter which the board shall have authority to 
investigate and determine. 

(15) To examine into all cases where evasion or violation of the laws 
for taxation of property, proceeds, occupation or business is alleged, com- 
plained of or discovered, and to ascertain wherein existing laws are inef- 
fective or are improperly or negligently administered. 

(16) To investigate the tax systems of other states and countries and 
to formulate and recommend legislation for the better administration of 
the fiscal laws so as to secure just and equal taxation and improvement in 
the system of taxation and the economical expenditure of public revenue 
in the state. 

(17) To consult and confer with the governor of the state upon the 
subject of taxation, the administration of the laws relating thereto and 
the progress of the work of the board, and to furnish the governor such 
assistance as he may require. 

(18) To transmit to the governor and to each member of the legis- 
lature twenty days before the meeting of the legislature a report of the 
board, showing all the taxable property of the state and the value of the 
same in tabulated form, with recommendations for improvement in the 
system of taxation, together with such measures as may be formulated 
for the consideration of the legislature. 

(19) To exercise and perform such further powers and duties as are 
or may be granted to or imposed upon the board by law. 


1194. 


Ch. 193 


History: En. Sec. 8, Ch. 3, L. 1923. 


Operation and Effect 

The state board of equalization as a 
taxing body, while properly exercising its 
authority, is supreme; in the exercise of 
its powers it has a wide discretion, and its 
decisions, when honestly arrived at, will 
not be disturbed by the courts; where, 
however, it has pursued a fundamentally 
wrong method of assessment or has acted 
fraudulently or maliciously, or where error 


2122.9. Appeal to state board of equalization. 


STATE BOARD OF EQUALIZATION 


2122.9, 2122.10 


so gross as to be inconsistent with any 
exercise of honest judgment is shown, 
courts will grant relief. State v. State 
Board of Equalization, 93 M 19, 60, 17 P 
2d 68. 

References 

State ex rel. Northern P. Ry. Co. v. Dun- 
ean, 68 M 420, 424, 219 P 638; Butte 
Electric Ry. Co. v. McIntyre, 71 M 21, 23, 
Bo. P 61, 


Any person, firm or 


corporation or the board in behalf of the state, or any municipal corpora- 
tion, aggrieved by the action of any county board of equalization, may ap- 
peal to the state board of equalization by filing with the county board a 
notice of appeal, and a duplicate thereof with the state board of equaliza- 
tion, within five days after the action of the said county board, which 
notice shall specify the action complained of, and the reasons assigned for 
such complaint. The state board may require the county board to certify 
the minutes of its proceedings resulting in such action, and all testimony 
taken in connection therewith and may hear further testimony and may 
consider the weight of the testimony already certified, and may reverse, 


modify or affirm the action complained of. 


History: En. Sec. 9, Ch. 3, L. 1923. 


Operation and Bffect 


The decision of the state board of equali- 
zation made after hearing the appeal of 
a taxpayer from an adverse ruling of a 
county board of equalization is quasi judi- 
cial, and on application for writ of certio- 
rari the supreme court may not go back 
of the record made by the state board, the 
presumption obtaining that its findings 


were justified by the testimony heard by 


it at the hearing. State ex rel. Schoon- 
over v. Stewart, 89 M 257, 273 et seq., 297 
P 476. 

Id. Where the state board of equaliza- 
tion, at the time it makes an order reduc- 
ing assessments on a given class of lands 
on appeal of certain of the taxpayers, 
knows that there are other owners in like 
situation, its full duty in the premises is 
not discharged by the order of reduction 
in the specific instances, but it is its fur- 
ther duty, after giving notice, to reduce 
valuations of such others to avoid discrim- 


ination, ie., to equalize the values; its 


_ failure in that behalf, however, does not 


deprive such others of their rights. 

Id. The state board of equalization on 
appeal by a number of owners of irrigated 
and irrigable lands in a certain county, 
after a hearing, reduced the valuations 
made by the assessor and approved by the 
county board of equalization. Relator, 
owner of like lands in the same vicinity 
who had not complained of his assessment 
or appeared at the hearing to object to 
the granting of relief to appellants, insti- 
tuted proceedings in certiorari in the 
supreme court, attacking the jurisdiction 
of the board in making its order, in effect 
alleging that by the order he was being 
discriminated against. He neither charged 
fraud nor that the board had adopted a 
fundamentally wrong principle of assess- 
ment. Held, that the burden of showing 
that the board had acted in excess of its 
authority was upon relator, that he failed 
to do so, and that therefore dismissal must 
follow. 


When the state 


2122.10. Notice of intention to change assessment. 
board of equalization shall contemplate making any change in the assess- 
ment of any property assessed to any particular person (except in a case 
where an appeal has been filed with the state board) said board shall, be- 
fore making any change in such assessment, fix a time and place for a 
hearing thereon, and give to such taxpayer written notice of such hearing 
by registered letter deposited in the post office postpaid, and directed to. 
said taxpayer at his last known place of residence, at least ten days before 
the day fixed for such hearing. Such notice shall state the purpose of such. 
hearing and the time and place when the same will be held. 

When the state board of equalization shall contemplate raising or low- 
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ering the assessed valuation of any one or more classes of property in any 
county, it shall give notice of its contemplated action to the board of county 
comiissioners of the county in which such class or classes of property is 
situated, in such manner as it shall deem proper and sufficient, and shall 
fix a time and place within the county in which such change of assessment 
is proposed for a hearing thereon; provided, however, that if the change 
affects one or more classes of property common to more than one county 
the board shall fix the time and place of hearing so as to accommodate the 
counties interested. At the time and place fixed for such hearing any tax- 
payer or any officer of any municipal corporation interested therein may 
appear and be heard. 

History: En. Sec. 10, Ch. 3, L. 1923. 

2122.11. Assessment of omitted property—limitation. Whenever the 
state board of equalization shall, in any year, discover that any taxable 
property of any person has not been assessed in such year, or that it has 
been omitted from taxation during any previous year or years, the state 
board may assess the same for such year or for such previous years. The 
order making the assessment shall contain the name of the person to whom 
the property is assessed, a general description of such property, its assessed 
valuation, the year for which it is assessed and the county in which the 
same is assessed. A copy of such order shall be transmitted to the officer 
of the county, in whose possession the assessment books of such county are 
at the time of the making of such order by the board, and such officer shall 
immediately after receiving such copy, enter the assessment on the tax 
books of the county for the year in which such order is made, and thereupon 
such assessment shall have the same force and effect as though originally 
made by the county assessor; provided, however, that before making any 
such assessment the state board of equalization shall give the person to 
whom such property is proposed to be assessed, notice of its intention to 
make such assessment, and the time and place when a hearing will be had 
thereon; such notice to be given either by registered letter or personal 
service at least ten days before the date so fixed for such hearing; and pro- 
vided further that all assessments of omitted property must be made within 
three years after the end of the calendar year in which the same should 
have been assessed. 


History: En. Sec. 11, Ch. 3, L. 1923. 


Operation and Effect 


Held, that chapter 3, laws of 1923, em- 
powering the state board of equalization 
by this section to assess property which 
theretofore escaped taxation, provided the 
assessment be made within three years 
after the end of the calendar year in 


is not open to the objection that it is re- 
troactive in its operation. Butte & Supe- 
rior Min. Co. v. McIntyre, 71 M 254, 257 
et seq., 229 P 730. 


References 


Simpson v. Silver Bow County, 87 M 83, 
95, 285 P 195; State v. State Board of 
Equalization, 93 M 19, 60, 17 P 2d 68. 


which the same should have been assessed, 


2122.12. Statement of changes to be sent to county clerk. The secretary 
of the board shall transmit to each county clerk a statement of the changes 
made by the board in the assessment-book of the county, or any assessment 
contained therein, which shall be prima facie evidence of the regularity of 
all proceedings of the board resulting in the action which is the subject 


matter of the statement. 
History: En. Sec. 12, Ch. 3, L. 1923. 
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2122.13. Determination of state rate of taxation—notice of. Between 
the first and third Mondays of August of each year, the board must de- 
termine the rate of state tax to be levied and collected upon the assessed 
valuation of the property in the state, which, after allowing twelve per 
cent for delinquencies in the collection of taxes, must be sufficient to raise 
the specific amount of the revenue required by the legislative assembly for 
state purposes. The board must immediately thereafter transmit to the 
eounty clerk of each county a statement of such rate, and upon its receipt 
the county clerk must, in writing, notify the state board of equalization 
thereof. 

History: En. Sec. 13, Ch. 3, L. 1923. 


2122.14. Penalty for refusal to furnish information. If any person 
shall refuse inspection of any books or records when requested by the board 
or its authorized agent, or shall refuse or neglect to furnish any information 
ealled for by the board in the performance of its official duties relating to 
the assessment and taxation of property the board shall make such deter- 
mination and assessment of his or its property as in its Judgment appears 
to be just and equitable, and may add to its assessment thus made not more 
than twenty per cent thereof as a penalty for such refusal or neglect. The 
board shall immediately notify the person so assessed of its action, either 
by registered mail or by personal service of such notice. Such action of the 
board and the assessment so made shall be final and conclusive unless the 
party so assessed, (1) shall, within twenty days after receiving such notice, 
furnish all information requested by the board and show cause before the 
board why such assessment and penalty should be modified or annulled, 
when the board shall then from all information presented to it or from its 
own investigation make such assessment as to it seems just and equitable; 
or, (2) unless the party assessed shall within sixty (60) days after receiv- 
ing such notice, appeal to the district court of Lewis and Clark county from 
the action of the board in making such assessment and imposing such pen- 
alty by serving on the board and filing in the office of the clerk of said 
district court notice of appeal therefrom together with a bond conditioned 
for the payment of such amount as the judgment of said court may require 
within thirty (30) days after the entry of such judgment. Upon the hear- 
ing of such appeal the court shall determine whether the board of equaliza- 
tion was entitled to inspect such books or records, or was entitled to the 
information requested by the board, and if the court shall find that the 
board was entitled to inspect such books or records or was entitled to the 
information requested by the board, the court shall not change or modify 
in any manner the assessment as made or the penalty added to such assess- 
ment by the board but if the court shall find that the board was not entitled 
to inspect such books or records, or was not entitled to the information re- 
quested by the board, then the court shall enter a judgment changing and 
modifying the assessment made by the board by striking out the penalty 
added thereto by the board. 

History: En. Sec. 14, Ch. 3, L. 1923. 


2122.15. Duties of public officers. It shall be the duty of all public 
officers of the state and of any municipality to give to the board informa- 
tion in their possession relating to taxation when required by the board, 
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and to cooperate with and aid the board in every manner in its efforts to 
secure a fair, equitable and just enforcement of the taxation and revenue 


laws of the state. 
History: En. Sec. 15, Ch. 3, L. 1923. 


2122.16. Hearings, witnesses, contempt,-fees and subpoenas. Oaths to 
witnesses in any investigation by the board may be administered by the 
secretary or a member of the board. In case any witness shall fail to obey 
any summons to appear before said board, or shall refuse to testify, or 
answer any material question, or to produce records, books, papers or docu- 
ments when required to do so, such failure or refusal shall be reported 
to the attorney general, who shall thereupon institute proceedings in the 
proper district court to compel obedience to any summons or order of the 
board, or to punish the witness for such neglect or refusal. Any person 
who shall testify falsely in any material matter, under consideration by 
the board shall be guilty of perjury and punished accordingly. Witnesses 
attending shall receive like compensation as witnesses in the district court. 
Such compensation shall be charged to the proper appropriation for the 


board. | 
History: En. Sec. 16, Ch. 3, L. 1923. 


2122.17. Seal. The state board of equalization shall have a seal and ° 
such seal shall have the following words engraved thereon, ‘‘Board of 
Equalization of the State of Montana.’’ The board shall authenticate all of 
its orders, records and proceedings with such seal, and the courts of this 
state shall take judicial notice of such seal. 

History: En. Sec. 17, Ch. 3, L. 1923. 

2122.18. Unconstitutionality or invalidity. If any clause, sentence, par- 
aegraph or part of this act shall for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment shall not affect, 
impair or invalidate the remainder of the act, but shall be confined, in its 
operation to the clause, sentence, paragraph, or part thereof, directly in- 
volved in the controversy in which such judgment shall have been rendered. 
No caption of any section or set of sections shall in any way affect the in- 
terpretation of this act, or of any part thereof. 

History: En. Sec. 18, Ch. 3, L. 1923. 

2122.19. Assessment and apportionment by board—when made. The 
state board of equalization must, on or before the third Monday in July of 
each year, assess the net proceeds of all mines and all property required 
by law to be assessed by such board, and must apportion to the counties 
and to the cities, towns, school districts and other taxing districts therein, 
in the manner provided by law, the total assessment of each of the proper- 
ties so assessed by such board. | 

History: En. Sec. 1, Ch. 180, L. 1925. 

2122.20. Transmission of assessment and apportionment to county clerk. 
The state board of equalization must, on or before the fourth Monday in 
July of each year, transmit to the county clerk of each county to which any 
such apportionment is made, a statement with reference to each property 
so assessed and apportioned, containing a description thereof sufficient for 
identification, and stating the kind and character and the amount, quantity 
and extent of such property and the value thereof in each city, town, school 
district and other taxing district within the county, and the total value 
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thereof in the county, and such board must, at the time of transmitting such 
statement to the county clerk, transmit a copy thereof to the owner of such 
property or to the person to whom the same is to be assessed. 

History: En. Sec. 2, Ch. 180, L. 1925. 


2122.21. Entering of state board’s assessments in assessment book. The 
county clerk must, on the receipt of each such statement from the state 
board of equalization, immediately enter on the assessment books of the 
county the assessment of such property as contained in such statement, and 
the same shall constitute the assessment of such property for taxation pur- 
poses in such county and in such cities, towns, school districts and other 
taxing districts of such county; provided that if any city or town in such 
eounty shall have provided by ordinance for the collection of its taxes by 
its own officers the county clerk must immediately after entering such 
assessment on the assessment books of the county, transmit a copy of so 
much of such statement as affects such city or town to the clerk thereof, 
and such city or town clerk shall on receipt thereof enter such assessment 
on the assessment books of such city or town. All such property is taxable 
upon such assessment at the same rate, by the same officers, and for the 
same purposes as other taxable property within such counties, cities, towns, 
school and other taxing districts, respectively, and such taxes must be col- 
lected in the same manner and by the same officers as other taxes are col- 
leeted. 

History: En. Sec. 3, Ch. 180, L. 1925. 


2122.22. Change of assessment — application — hearing — reassessment. 
At any time after the assessment of any property by the state board of 
equalization, and before the fourth Monday in August of the year in which 
such assessment is made, the owner of such property, or the person to whom 
the same is assessed, may make written application to the state board of 
equalization to have such assessment changed or corrected in any respect 
or particular, or to have the assessment set aside and a reassessment made 
by such board, which application must set forth specifically the grounds 
and reasons of which such application is based. On receipt of any such 
application the board must make an order fixing a day for hearing the same, 
giviug the applicant at least ten days notice in writing of the day so fixed 
for such hearing. And the state board of equalization may, on its own initi- 
ative, when it believes that an error or mistake has been made in an assess- 
ment made by it, or that it is for the best interests of the state so to do, at 
any time before the fourth Monday in August of the year in which such 
assessment is made, make an order for a hearing thereon, giving the owner 
of or person to whom such property is assessed, at least ten days written 
notice of the day so fixed for such hearing, in which said notice and order 
must be stated briefly, the mistake or error believed to exist by such board 
and the manner in which it is proposed to correct the same, or wherein the 
interests of the state require a change to be made in such assessment and 
the nature of the change proposed therein. On any such hearing, whether 
held on application of the owner or person to whom the property is assessed 
or on the initiative of the state board of equalization, such board, after hear- 
ing and considering all evidence introduced on such hearing, may make 
such changes or corrections in such assessment as it may deem necessary 
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and proper, or may set aside such assessment and make a reassessment of 
such property; provided that all such hearings must be held and all such 
changes, corrections or reassessments made by the state board of equaliza- 
tion before the second Monday in October. When any change or correction 
is made in any assessment, or any reassessment is made as the result of 
such hearing the board of equalization must, within fifteen days thereafter, 
transmit to the county clerk of each county to which such property has been 
apportioned, or which is affected by such changes, corrections or reassess- 
ments, a statement (which) shall be in the same form and contain the same 
details as the statement required by section 2122.20. On receipt of any such 
statement the county clerk must immediately make the necessary and proper 
changes in the assessment of such property on the assessment books of the 
county as shown by such statement, and if any change or correction in such 
assessment or such reassessment affects any city or town which collects its 
taxes by its own officer, the county clerk must, after entering the same on 
the assessment books of the county, transmit to such city or town clerk 
so much of such statement as affects such city or town and such city or 
town clerk must thereupon make such changes. and corrections on the 


assessment books of such eity or town. 
History: En. Sec. 4, Ch. 180, L. 1925. 


2122.23. Collection of non-resident inheritance taxes, gross earnings on 
freight lines, license taxes imposed on state board of equalization. The duty 
of collecting the non-resident inheritance taxes, all gross earning taxes on 
freight lines, and the following license taxes, to-wit: The corporation 
license tax, taxes on express companies and sleeping car companies, coal 
mines, and dealers license taxes, metaliferous mines license tax, cement pro- 
ducers and dealers license taxes, the gasoline distributors and dealers 
license tax, the oil producer’s license tax and all other license taxes de- 
termined by the state board of equalization, the responsibility for collection 
of which has heretofore been imposed upon the state treasurer are hereby 
transferred from the state treasurer to the state board of equalization; such 
collections to be turned over to the state treasurer on the 10th and 25th day 
of each and every month, and it is further provided that all duties hereto- 
fore imposed by law upon the state treasurer, with reference to the collec- 
tion and issuance of receipts for any of the above named license taxes, or 
other taxes above enumerated, are hereby imposed upon the state board of 
equalization. 

History: En. Sec. 1, Ch. 79, L. 1927. 
2123-2130. Repealed—Chapter 3, laws of 1923. 


CHAPTER 194 


ASSESSMENT OF RAILROADS BY STATE BOARD OF EQUALIZATION 
Section 2131. Assessment of railroads. 
2132. Assessment, how made. 
2133. State board of equalization must transmit statement to county clerk. 
2135. Dissatisfied owners of railroads may apply again. 
2136. Record of assessment and apportionment of railroads. 
2137. Basis of taxation. 


2131. Assessment of railroads. The president, secretary, or managing 
agent, or such other officer as the state board of equalization may desig- 
nate, of any corporation, and each person or association of persons, owning 
or operating any railroad in more than one county in this state, must, on or 
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before the first day of April of each year, furnish the said board a state- 
ment, signed and sworn to by one of such officers, or by the person or 
one of the persons forming such association, showing in detail for the year 
ending on the thirty-first day of December, immediately preceding: 

(1). The whole number of miles of railroad in the state; and, where 
the line is partly out of the state, the whole number of miles without the 
state, and the whole number within the state, owned or operated by such 
corporation, person, or association. 

(2). The value of the roadway, roadbed, and rails of the whole rail- 
road, and the value of the same within the state. 

(3). The width of the right of way. 

(4). The number of each kind of all rolling-stock used by such corpora- 
tion, person, or association in operating the entire railroad, including the 
part without the state. 

(5). -Number, kind, and value of rolling-stock owned and operated in 
the state. 

(6). Number, kind, and value of rolling-stock used in the state, but 
now owned by the party making the returns. 

(7). Number, kind, and value of rolling-stock owned but used out of 
the state, either upon divisions of road operated by the party making the 
returns, or by and upon other railroads. 

(8). The whole number of side-tracks in each county, including ne 
number of miles of track in each railroad yard in the state. 

(9). The number of each kind of rolling-stock used in operating the 
entire railroad, including the part without the state, which must include a 
detailed statement of the number and value thereof, of all engines, pas- 
senger, mail, express, baggage, freight, and other cars, or property owned 
or leased by such corporation, persons, or association. 

(10). The number of sleeping and dining cars not owned by such cor- 
poration, person, or association, but used in operating the railroads of such 
corporation, person, or association in the state, or on the line of the road 
without the state, during each month of the year for which the return is 
made; also the number of miles each month said cars have been run or 
operated within and without the state. 

(11). A description of the road, giving the points of entrance into and 
the points of exit from each county, with a statement of the number of miles 
in each county. When a description of the road shall have once been 
given, no other annual description thereof is necessary, unless the road shall 
have been changed. Whenever the road, or any portion of the road, is ad- 
vertised to be sold, or is sold for taxes, either state or county, no other 
description is necessary than that given by, and the same is conclusive upon, 
the person, corporation, or association giving the description. No assess- 
ment is invalid on account of a misdescription of the railroad, or the right 
of way for the same. If such statement is not furnished as above provided, 
the assessment made by the state board of equalization upon the property 
of the corporation, person, or association failing to furnish the statement 
is conclusive and final. 

(12). Also showing in detail for the year preceding the first of Jan- 
uary: . 
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(a). The gross earnings of the entire road; 

(pb). The gross earnings of the road within the state, and where the 
railroad is let to other operators, how much was derived by the lessor as 
rental ; 

(c). The cost of operating the entire road, exclusive of sinking fund, 
expenses, of land department, and money paid to the United States; 

(d). Net income for such year, and amount of dividend declared. 

(e). Capital stock authorized ; 

(1). Capital stock paid in; 

(g). Funded debt; 

(h). Number of shares authorized. 

(i). Number cf shares of stock issued. 

(13). Any other facts the state board of equalization may require. 

History: Ap. p. Sec. 1675, 5th Div. Comp. References 
Stat. 1887; amd. Sec. 43, p. 87, L. 1891; Referred to as section 43, laws of 1891, 
re-en. Sec. 3737, Pol. C. 1895; re-en. Sec. in Northern Pac. Ry. Co. v. Brogan, 52 
2556, Rev. C. 1907; re-en. Sec. 2131, R. C. M 461, 464, 158 P 820; Hays v. Smith, 
M. 1921; amd. Sec. 1, Ch. 7, L. 1925. Cal. 58 M 312, 316, 192 P 615. 
Pol. C. Sec. 3664. 

2182. Assessment, how made. The state board of equalization must 
meet at the state capitol on the fourth Monday in July, and continue in 
open session from day to day, Sundays excepted, until the second Monday 
in August, and later if the business of the board requires it. At such meet- 
ing the board must assess the franchise, roadway, roadbed, rails, and roll- 
ing-stock of all railroads operated in more than one county; but fran- 
chises derived from the United States must not be assessed. All rolling- 
stock must be assessed in the name of the person, corporation, or associa- 
tion ewning, leasing, or using the same. Assessment must be made to the 
corporation, person, or association of persons owning or leasing or using 
the same, and must be made upon the entire railroad within the state, and 
must include the right of way, bridges, and culverts of the railroad. The 
depots, stations, shops and buildings erected upon the space covered by 
the right of way, and all other property owned or leased by such person, 
corporation, or association, except as above provided, are assessed by the 
assessor of the county wherein they are situate. Between the second and 
third Mondays of August, the board must apportion the total assessment of 
the franchise, roadway, roadbed, rails, and rolling-stock of each railroad 
to the counties in which such railroad is located, in proportion to the num- 
ber of miles of railroad laid in such counties. 

History: Ap. p. Sec. 1675, 5th Div. Comp. References 
Stat. 1887; amd. Sec. 44, p. 89, L. 1891; Cited or applied as section 3738, polit- 
re-en. Sec. 3738, Pol. C. 1895; re-en. Sec. ical code, in Hilburn v. St. Paul ete. Ry. 
2557, Rev. C. 1907; re-en. Sec. 2132, R. C. Co., 23 M 229, 242, 58 P 551; as section 
M. 1921. Cal. Pol. C. Sec. 3665. 2557, revised codes, in Northern Pac. Ry. 
Co. v. Brogan, 52 M 461, 464, 158 P 820. 

2133. State board of equalization must transmit statement to county 
clerk. The state board of equalization must, within the time mentioned in 
the preceding section, transmit by mail to the county clerk of each county 
to which such apportionment has been made, a statement showing the 
lengih of the main track of such railroad within the county, with a de- 
scription of the whole of said track within the county, including the right 
of way, by metes and bounds or other description sufficient for identifica- 
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tion, the assessed value per mile of the same, as fixed by a pro rata dis- 
tribution per miles of the assessed value of the whole franchise, roadway, 
roadbed, rails, and rolling-stock of such railroad within the state, and the 
amount apportioned to the county. The county clerk must enter the state- 
ment on the assessment-roll or book of the county, and enter the amount 
of the assessment apportioned to the county in the column of the assess- 
ment-book or roll as aforesaid, which shows the total value of all property 
for taxation of the county. 

History: En, Sec. 45, p. 90, L. 1891; re-en. Sec. 3739, Pol. C. 1895; re-en. Sec. 2558, 
Rev. C. 1907; re-en. Sec. 2133, R. C. M. 1921. Cal. Pol. C. Sec. 3665. 


2134. Repealed—Chapter 180, laws of 1925. 


135. Dissatisfied owners of railroads may apply again. If the owner 
of a railroad assessed by the state board of equalization is dissatisfied with 
the assessment made by the board, such owner may, at the meeting of the 
board, under the provision of section 2584 (2122.8 of this code), between the 
third Monday in July and the second Monday in August, apply to the board 
to have the same corrected in any particular, and the board may correct 
and increase or lower the assessment made by it so as to equalize the same 
with the assessment of other property in the state. If the board increases 
or lowers any assessment previously made by it, it must make a statement to. 
the county clerk affected by the change in the assessment of the change 
made, and he must note such change upon the assessment book of the county 
as directed by the board. 

History: En. Sec. 47, p. 91, L. 1891; NOTE.—Section 2584, revised codes. 
re-en. Sec. 3741, Pol. C. 1895; re-en. Sec. 1907, has been repealed; for correspond- 
2560, Rev. C. 1907; re-en. Sec. 2135, R. C. ing section see 2122.8 of this code. 

M. 1921. Cal. Pol. C. Sec. 3665. 

2136. Record of assessment and apportionment of railroads. The state 
board of equalization must prepare each year a book, to be called ‘‘ Record 
of Assessment of Railroads,’’ in which must be entered each assessment 
made by the board, either in writing or by both writing and printing. Hach 
assessment so entered must be signed by the president and secretary. The 
record of the apportionment of the assessments made by the board to the 
counties must be made in a separate book, to be called ‘‘Record of Appor- 
tionment of Railroad Assessments.’’ In such last-described book must be: 
entered the names of the railroads assessed by the board, the names of the 
corporations to which, or the name of the person or association to whom 
each railroad was assessed, the whole number of miles of the railroad in the 
state, the number of miles in each county, the total assessment of the fran- 
chise, roadway, roadbed, rails, and rolling-stock for purposes of state taxa- 
tion, and the amount of the apportionment of such total assessment to each 
county for county taxation. 

History: En. Sec. 48, p. 92, L. 1891; re-en. Sec. 3742, Pol. C. 1895; re-en. Sec. 2561, 
Rev. C. 1907; re-en. Sec. 2136, R. C. M. 1921. Cal. Pol. C. Sec. 3666. 

2137. Basis of taxation. The assessment made by the county assessor, 
and that of the state board of equalization, as apportioned by the boards. 
of county commissioners to each city, town, school, road, or other district 
in their respective counties, is the only basis of taxation for the county, or 
any subdivision thereof, except in incorporated cities and towns, and may 
also be taken as such basis in incorporated cities and towns when the prop- 
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er authorities may so elect. All taxes upon road, school, or other local dis- 
tricts must be collected in the same manner as county taxes. 


History: En. Sec. 49, p. 92, L. 1891; References 
re-en. Sec. 3743, Pol. C. 1895; re-en. Sec. Cited or applied as section 3743, polit- 
2562, Rev. C. 1907; re-en. Sec. 2137, R. C. ical code, in Hilburn v. St. Paul ete. Ry. 
M. 1921. Cal. Pol. C. Sec. 3671. Co., 23 M 229, 242, 58 P 551. 


CHAPTER 195 


ASSESSMENT OF CERTAIN TELEGRAPH, TELEPHONE, ELECTRIC 
POWER LINES AND OTHER PROPERTIES CONTINUING 
THROUGHOUT MORE THAN ONE COUNTY 


Section 2138. Officers of certain telegraph, telephone, electric power, and other lines 

to furnish statement to state board of equalization. 

2139. Statement to be transmitted by county assessor to state board. 

2140. Statement to be transmitted by county clerk. 

2141. Hearing before state equalization board. 

2142. Hearing for the determination of facts pertaining to assessment. 

2143. Meeting of state board and assessment of property—apportionment 
to counties. 

2144. Transmission of statement of amount to counties. 

2146. Assessment-books of state board of equalization—contents. 

2138. Officers of certain telegraph, telephone, electric power, and other 
lines to furnish statement to state board of equalization. The president, 
secretary, or managing agent, or such other officer as the state board of 
equalization may designate, of any corporation, and each person or associa- 
tion of persons owning or operating a telegraph, telephone, electric power or 
transmission line, eanal, ditch, flume, or other property other than real 
estate, not included in right of way, and which constitute a single and con- 
tinuous property throughout more than one county, must, on or before the 
first Monday of March in each year, furnish the state board of equalization 
a statement, signed and sworn to by one of such officers or by the person 
or one of the persons forming such association, showing in detail for the 
year ending on the first Monday of March each year, as follows: 

1. The whole number of miles of said property in the state, and where 
the property is partly out of the state, the whole number of miles without 
the state and the whole number of miles within the state owned or operated 
by such corporation, person, or association. 

2. The total value of the entire property and plant both within and 
without the state, and the total value of that portion of the same within 
the state. 

3. A complete description of the property within the state, giving the 
points of entrance into and the points of exit from the state, and the points 
of entrance into and the points of exit from each county, with a statement 
of the total number of miles in each county in the state. 

4. Such other information regarding such property as may be required 
by the state board of equalization. 

History: En. Sec. 1, Ch. 49, L. 1919; re-en. Sec. 2138, R. C. M. 1921. 

2139. Statement to be transmitted by county assessor to state board. 
The county assessor of every county must, on the second Monday in July 
of each year, transmit to the state board et equalization a statement show- 
ing: 

1. The name and address of each Sree, eer person, and association 
owning or operating any telegraph, telephone, electric power or transmis- 
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sion line, canal, ditch, flume, or other similar property in more than one 
county of the state, whose property, or any part thereof, has been assessed 
by such county assessor; ~ 
2. A complete description of all such property assessed to every such 
corporation, person, or association, together with the assessed value thereof. 
History: En. Sec. 2, Ch. 49, L. 1919; re-en. Sec. 2139, R. C. M. 1921. 


2140. Statement to be transmitted by county clerk. The county clerk 
of each county must, on the second Monday in August of each year, trans- 
mit to the state board of equalization a statement showing any and all 
changes, corrections, and orders made by the county board of equalization 
regarding the assessment of the property of any such corporation, person, 
or. association. 

History: En. Sec. 3, Ch. 49, L. 1919; re-en. Sec. 2140, R. C. M. 1921. 


2141. Hearing before state equalization board. At the regular meet- 
ing of the state board of equalization in each year, it shall be the duty of 
the board to afford an opportunity to any corporation, person, or association 
owning or operating any such property in this state, or to any taxpayer, to 
appear before the board and submit any facts which may tend to inform 
the board or to give it information to the end that a fair and equitable 
assessment of such property may be made. 

History: En. Sec. 4, Ch. 49, L. 1919; re-en. Sec. 2141, R. C. M. 1921. 


2142. Hearing for the determination of facts pertaining to assessment. 
If any corporation, person or association shall fail, neglect, or refuse to 
furnish the state board of equalization with a full, true, and correct state- 
ment as required by section 2138 of this code, or if the board shall have 
reason to believe that any such statement furnished the board is incor- 
rect or erroneous in any particular, the board shall order a hearing for 
the purpose of ascertaining and determining such facts as will enable the 
board to assess the property of such corporation, person or association in 
accordance with the provisions of section 2143 of this code. At least five 
days’ written notice of such hearing shall be given to such corporation, 
person, or association, and on such hearing the board shall ascertain and 
determine each and all of the matters and facts which should have been 
stated in such statement. 

History: En. Sec. 5, Ch. 49, L. 1919; re-en. Sec. 2142, R. C. M. 1921. 


£143. Meeting of state board and assessment of property—apportion- 
ment to counties. The state board of equalization must meet at the capitol 
on the fourth Monday in July of each year, and remain in session from day 
to day, (Sundays and holidays excepted) until the third Monday in August, 
and tater if the business of the board requires it. 

At such meeting the board must assess all the properties described in 
section 2138 of this code, but franchises granted by the United States must 
not be assessed. 

‘The value for taxation of the property and plant of each telegraph, tele- 
phone, electric power and transmission line, canal, ditch, flume, and other 
properties to be assessed by the state board of equalization, shall be that 
portion of the total value of the entire plant and property, whenever situ- 
ated, that the total mileage within this state bears to the total mileage 
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wherever situated, after deducting from such portion the total assessed 
value of all property which has been assessed for taxation in this state by 
the county assessors of the several counties of this state, and the state 
board of equalization shall assess the same accordingly. 

Between the third and fourth Mondays in August, the state board of 
equalization must apportion the total assessment of each of the properties 
assessed by such board to the counties in which the same are situated, in 


proportion to the number of miles in such counties. 


History: En. Sec. 6, Ch. 49, L. 1919; 
re-en. Sec. 2143, R. C. M. 1921. 


Operation and Effect 


This act does not repeal existing stat- 
utes on the subject of assessment, but is to 
be treated as a supplement thereto. The 
various sections of the act, and of exist- 
ing acts, are, therefore, in pari materia, 
and are to be construed together. State 
v. State Board of Equalization, 56 M 413, 
444, 185 P 708. 

Id. This section does not establish an 
arbitrary rule of assessment, but only 
requires that the total value of the plant 
and property, wherever situated, shall be 
taken into consideration in determining 
the actual cash value for taxation of that 
portion of the plant and property situated 


Id. Since the state board of equaliza- 
tion is an agency created by the constitu- 
tion, with well-defined powers, discretion- 
ary in character, and this act does not at- 
tempt to direct the board as to the method 
or means to be pursued by it in arriving 
at the actual value of the property of 
electric power corporations, the supreme 
court cannot, by writ of mandate, inter- 
fere and direct the board how to make 
the assessment; so long as it is not guilty 
of fraud, and does not adopt a funda- 
mentally wrong principle of assessment, 
the’ supreme court cannot interpose, or 
substitute its judgment for that of such 
board. 

Id. This act does not affect section 
2001, and that section is to be considered 
in connection with it. 


within this state. 


2144, Transmission of statement of amount apportioned to counties. 
The state board of equalization must, not later than the fourth Monday of 
August, transmit or mail to the county clerk of each county to which such 
apportionment has been made, a statement showing the length of the 
property in such county; a description of the same sufficient for identifica- 
tion; the assessed value per mile of the same as determined by a pro rata 
distribution per mile of the assessed value of the whole; and the amount 
apportioned to the county. The county clerk must enter the statement on 
the assessment-roll or book of the county, and enter the amount of the 
assessment apportioned to the county in the column of the assessment-roll or 
book which shows the total value of all property for taxation in the county. 

History: En. Sec. 7, Ch. 49, L. 1919; re-en. Sec. 2144, R. C. M. 1921. 


2145. Repealed—Chapter 180, laws of 1925. 


2146. Assessment-books of state board of equalization—contents. The 
state board of equalization must prepare each year a book in which must 
be entered every such assessment made by the board, either in writing or by 
both writing and printing. Each assessment so entered must be signed by 
the president and secretary of the board. The record of the apportionment 
of assessments made by the state board of equalization to the several coun- 
ties must be made in a separate book. In the last described book must be 
entered the name of the corporation, person, or association to whom such 
property was assessed; the whole number of miles of such property in the 
state; the number of miles in each county; the value per mile of said prop- 
erty: and the amount of such total assessment apportioned to each county 
for taxation. | 

History: En. Sec. 9, Ch. 49, L. 1919; re-en. Sec. 2146, R. C. M. 1921. 
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CHAPTER 196 
LEVY OF TAXES 


Section 2147, The, levy. 
2148.1. Tax levies to be made in mills and tenths and hundredths of mills. 
2149, Rate of taxation fixed by state board. 
2150. Rate of county fixed by board of county commissioners. 
2151. Failure of county commissioners to levy. 
2152. Tax operates as judgment or lien. 
2153. Tax on personal property lien on realty—separate assessment. 
2154, Tax upon real property and tax on improvements a lien Bpue both. 
2155. Tax for school purposes. 


2147. The levy. There must be levied at each session of the legislative 
assembly, upon all property in the state lable to taxation, a sufficient sum 
to realize the amount necessary to meet the appropriations made for the two 
succeeding fiscal years, and for the payment of deficiencies, if any have. 
occurred in the previous fiscal year or years. Such levy must be made for 
each fiscal year separately, and must not exceed two and one-half mills on 
each dollar of valuation. The fiscal year commences on the first day of 


July. 
History: En. Sec. 80, p. 104, L. 1891; is the basis for taxation for state purposes 
amd. Sec. 3820, Pol. C. 1895; re-en. Sec. at the rate fixed biennially by the legis- 


2593, Rev. C. 1907; re-en. Sec. 2147, R. C. lature. State ex rel. Fadness v. Hie, 53 M 


M. 1921. 


Operation and Effect 
The sum of the corrected assessments of 


138, 147, 162 P 164, 


References 
Butte Electric Ry. Co. v. Micineere: 71 


the several counties, with the additions M 21, 23, 227 P 61. 


made by the state board of equalization, 
2148. Omitted. 


2148.1. Tax levies to be made in mills and tenths and hundredths of 
mills. Every board of county commissioners, city or town council or com- 
mission, and every other board or commission, authorized by law to make 
or fix tax levies for any purpose, shall make and fix every such levy in 
mills, and tenths and hundredths of mills. 


History: En. Sec.'1, Ch. 123, L. 1935. 


2149. Rate of taxation fixed by state board. The state board of equall- 
zation must, for state purposes, for each fiscal year fix an ad valorem rate 
of taxation upon each one hundred dollars of taxable property of the state, 
after allowing twelve per cent. for delinquencies in the taxes and for costs 
of eollection thereof, as will raise a sufficient amount to meet the levy of 
the legislative assembly for each fiscal year. 


History: En. Sec. 3824, Pol. C. 1895; valorem rate of taxation sufficient . to 
re-en. Sec. 2597, Rev. C. 1907; re-en. Sec. meet the levy made by the legislative as- 
2149, R. C. M. 1921. Cal. Pol. C. Sec. sembly for each fiscal year, a valid en- 
3713. actment? Herrin vs Erickson et al., 90 


M 259, 273, 281, 2 P 2a 296. 


References 


Butte Electric Ry. Co. v. McIntyre, 71 
M 21, 23, 227 P 61. 


Quaere as to Constitutionality 


Is this section conferring authority 
upon the state board of equalization to 
fix for state purposes each year, an ad 


2150. Rate of county fixed by board of county commissioners. The 
board of county commissioners of each county must, on the second Monday 
in August, fix the rate of county taxes and designate the number of mills 
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on each dollar of valuation of property for each fund, and must levy taxes 
upon the taxable property of the county. 


History: En. Sec. 81, p. 104, L. 1891; 
re-en. Sec. 3825, Pol. C. 1895; re-en. Sec. 
2598, Rev. C. 1907; re-en. Sec. 2150, R. C. 
M. 1921. Cal. Pol. C. Sec. 3714. 


Operation and Effect 


conclusion of its sitting, must fix the rate 
of taxation for the year. State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164. 


References 
Butte Hlectric Ry. Co. v. McIntyre, 71 


M 21, 23, 271 P 61. 


2151. Failure of county commissioners to levy. The action of the state 
board of equalization in fixing the rate of taxation for state purposes is, 
in the absence of action by the board of county commissioners, a valid levy 
of tre rate so fixed, and imposes upon the county commissioners, and all 
other officers charged with the performance of any duties under the rev- 
enue law, the same obligations as if the board of county commissioners had 
made the levy at the proper time. 


History: En. Sec. 3826, Pol. C. 1895; re-en. Sec. 2599, Rev. 
2151, R. C. M. 1921. Cal. Pol. C. Sec. 3715. 


Board of county commissioners, at the 


C. 1907; re-en. Sec. 


2152. Tax operates as a judgment or lien. Every tax has the effect of 
a judgment against the person, and every lien created by this title has the 
force and effect of an execution duly levied against all personal property 
of the delinquent. The judgment is not satisfied nor the hen removed 
until the taxes are paid or the property sold for the payment thereof. 


History: En. Sec. 82, p. 104, L. 1891; See, also, State v. Jeffries, 83 M 111, 
re-en. Sec. 3827, Pol. C. 1895; re-en. Sec. 118, 270 P 638 to the same effect. 
2600, Rev. C. 1907; re-en. Sec. 2152, R. C. Operation and Effect 


M. 1921. Cal. Pol. C. Sec. 3716. The fee required of a foreign corpora- 


NOTE.—The title referred to in the 
above section embraced the entire taxa- 
tion laws contained in the revised codes 
of 1907. 


Application to Special Taxes or ASssess- 
ment 

The provision of this section that every 
tax has the effect of a judgment applies 


tion by section 145 is not a property tax, 
creating a lien on the property until paid. 
State ex rel. General Hlectric Co. v. Al- 
derson, 49 M 29, 33, 140 P 82. 


References 

Cited or applied as section 3827, polit- 
ical code, in State ex rel. City of Butte 
v. Johnson, 16 M 570, 5738, 41 P 706; San- 
derson v. Bateman, 78 M 235, 252, 253 P 


1100; State ex rel. Federal Land Bk. v. 
Hays, 86 M 58, 67, 282 P 32; State et al. v. 
Board of Commissioners et al., 89 M 37, 
94, 296 P 1. 


only to general .taxes, not special taxes. 
State v. Nicholson, 74. M 346, 350 et seq., 
240 P 837. 


2153. Tax on personal property lien on realty—separate assessment. 
(a) Every tax due upon personal property is a prior lien upon the particu- 
lar property assessed, which lien shall have precedence over any other lien, 
claim or demand upon such property, but shall not extend to any other per- 
sonal property of the owner thereof, and except as hereinafter provided, 
every tax upon personal property is also a lien upon the real property of the 
owner thereof, from and after 12 M. of the first Monday in March in each 
year. (b) The taxes upon personal property based upon a taxable value up 
to and including one thousand dollars ($1,000.00) shall be a first and prior 
len upon the real property of the owner of such personal property ; taxes 
upon personal property based upon the taxable value thereof in excess of 
one thousand dollars ($1,000.) shall be a first and prior lien upon the 
real property of the owner unless the owner or holder of any mortgage 
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or other lien upon said real property appearing of record in the 
office of the clerk and ex-officio recorder of the county where such real 
property is situated at or before the time such personal property tax at- 
taches thereto shall have filed the notice hereinafter provided for, in which 
event the taxes upon such excess of one thousand dollars ($1,000.00) of 
taxable value shall not be a lien on the real property of such owner. It shall 
be the duty of the county treasurer to issue to any mortgagee or lien 
holder, upon his request, a statement of the personal property tax due upon 
the taxable value up to and including one thousand dollars ($1,000.00) ; 
and personal property taxes upon a taxable value up to one thousand dollars 
($1,000.00) may be paid, redeemed from a tax sale as by law provided, or 
discharged separate from any personal property taxes in excess of such 
amount. Payment of such taxes upon a taxable value up to one thousand 
dollars ($1,000.00) as herein provided, shall operate to discharge the tax 
lien upon the personal property of the owner to the extent of such pay- 
ment in the order that the person paying such tax shall direct. (c) The 
holder of any mortgage or lien upon real property who desires to obtain 
the benefits of this section shall file in the office of the county assessor 
and in the office of the county treasurer of said county a notice giving: 
(1) The name and address of the mortgagee and holder of the mortgage 
er lien; (2) the name of the reputed owner of the land; (8) the description 
of the land; (4) the date of record and expiration of the mortgage or lien; 
(5) the amount thereof; and (6) a statement that he claims the benefit of 
the provisions of this section; and such notice shall be ineffectual as to 
any taxes which shall have become a lien on real property prior to the filing 
of such notice as aforesaid. If the mortgage be not paid at maturity, such 
notice shall thereafter be filed annually, unless the mortgage be extended 
for a definite period to be stated in such notice. (d) Provided, that any 
owner of a mortgage on reali estate upon which personal property taxes 
are by this act made a lien, and where the owner of such real estate and 
personal property has failed to pay taxes due upon such real estate and 
personal property for one or more years, may file with the county assessor 
of the county in which such property is located a written request to have 
the personal property and real estate of the owner separately assessed. 
Such request must be made by registered mail at least ten (10) days prior to 
the first Monday in March in the year for which property is assessed. 
Upon receipt by the assessor of such request it is hereby made the duty of 
the county assessor to make a separate assessment of real and personal- 
property of the owner thereof and such personal taxes shall not be a lien 
upon the real estate so mortgaged of the owner thereof and the said per- 
sonal property taxes shall be collected in the manner provided by law for - 
other personal property. 
History: En. Sec. 3828, Pol. C. 1895; References 

re-en. Sec. 2601, Rev. C. 1907; re-en. Sec. Cited or applied as section 3828, polit- 
2153, R. C. M. 1921; amd. Sec. 1, Ch. 18, ical code, in Walsh v. Croft, 27 M 407, 
L. 1925; amd. Sec. 1, Ch. 113, L. 1927; 408, 71 P 409; Hayes v. Smith, 58 M 306, 


amd. Sec. 1, Ch. 182, L. 1933; amd. Sec. 1, 312, 192 P 615; County of Hill v. County 
Ch. 119, L. 1935. Cal. Pol. C. Sec. 3717. of Liberty, 62 M 15, 20, 203 P 500. 


2154. Tax upon real property and tax on improvements a lien upon 
both. Every tax due upon real property is a lien against the property 
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assessed; and every tax due upon improvements upon real estate assessed 
to others than the owner of the real estate is a lien upon the land and 
improvements; which several liens attach as of the first Monday of March 
in each year. 

History: Ap. p. Sec. 1714, 5th Div. 
Comp. Stat. 1887; amd. Sec. 83, p. 105, 
L. 1891; amd. Sec. 3829, Pol. C. 1895; re- 
en. Sec. 2602, Rev. C. 1907; re-en. Sec. 


2154, R. C. M. 1921. Cal. Pol. C. Sec. 
3718. 


References 

Cited or applied as section 3829, polit- 
ical code, in State ex rel. City of Butte 
v. Johnson, 16 M 570, 5738, 41 P 706; 
Walsh v. Croft, 27 M 407, 408, 71 P 409; 
County of Hill v. County of Liberty, 62 
M 15, 20, 203 P 500; State v. Jeffries, 83 
M 111, 116, 270 P 638. 


2155. Tax for school purposes. There must be levied by the legislative 
assembly, at the time other state taxes are levied, a tax of such number of 
cents of each one hundred dollars value of taxable property in the state 
as will produce a net sum equal to the amount reported to them by the 
state auditor, or as may be otherwise ascertained as being necessary to be 
raised, by an ad valorem tax for school purposes; and the assessment 
and collection of said tax must be performed in the same manner and at 
the same time as the other state taxes are assessed and collected. 

History: En. Sec. 84, p. 105, L. 1891; re-en. Sec. 3830, Pol. C. 1895; re-en. Sec. 


2603, Rev. C. 1907; re-en. Sec. 2155, R. C. M. 1921. Cal. Pol. C. Sec. 3719. 
CHAPTER 197 
UNIFORM FEDERAL TAX LIEN REGISTRATION ACT 


Section 2155.1. Notice and discharge of federal liens—filing—fee not to be charged. 


2155.2. Federal tax lien index. 

2155.3. Entering discharge in index. 
2155.4. Index and files—how furnished. 
2155.5. Purpose of act. 

2155.6. Interpretation of act. 

2155.7. Citation of act. 


2155.1. Notice and discharge of federal liens—filing—fee not to be 
charged. Notices of liens for taxes payable to the United States of Amer- 
ica and certificates discharging such liens shall be filed in the office of 
the county clerk of the county or counties in this state, within which the 
property subject to such lien is situated. No fee shall be charged for such 


filing. 
History: En. Sec. 1, Ch. 8, L. 1927. proved by the National Conference of Com- 
‘ missioners on Uniform State Laws in 1926, 
NOTE.—Uniform state law. and adopted in the states of Delaware, 
Sections 2155.1. through 2155.7 are, Idaho, Kentucky, Maryland, Nevada, New 
with minor differences, enactments of Mexico, Pennsylvania, South Carolina, 


sections 1 through 7 of the ‘‘Uniform 
Federal Tax Lien Registration Act’’ ap- 


South Dakota, Tennessee, Utah and Wyo- 
ming and also in Alaska and Hawaii. 


2155.2. Federal tax lien index. When a notice of such lien is filed, 
the county clerk shall forthwith enter the same in an alphabetical federal 
tax lien index, showing on one line the name and residence of the tax-payer 
named in such notice, the collector’s serial number of such notice, the date 
and hour of filing, and the amount of tax with the interest and penalties; 
he shall file and keep all original notices so filed in numerical order in a 
file or files and designated, Federal Tax Lien Notices. | 

History: En. Sec. 2, Ch. 8, L. 1927. 
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2155.3. Entering discharge in index. When a certificate of discharge 
of any tax lien issued by the collector of internal revenue or other proper 
officer, is filed in the office of the county clerk, where the original notice 
of lien is filed, said county clerk shall enter the same with date of filing 
in said Federal Tax Lien Index, on the line where notice of the lien so 
discharged is entered, and permanently attach the original certificate of 
discharge to the original notice of lien. 

History: En. Sec. 3, Ch. 8, L. 1927. 


2155.4. Index and files—how furnished. Said Federal Tax Lien Index 
and file or files for said Federal Tax Lien Notices shall be furnished to the 
county clerk of each county in this state, in the manner now provided by 
law for the furnishing of books in which deeds are recorded. 

History: En. Sec. 4, Ch. 8, L. 1927. 

2155.5. Purpose of act. This act is passed for the purpose of authoriz- 
ing the filing of notices of liens in accordance with the provisions of section 
3186 of the revised statutes of the United States, as amended by the act of 
March 4, 1913, 37 statutes at large, page 1016, and any acts or parts of acts 
amendatory thereof. 

History: En. Sec. 5, Ch. 8, L. 1927. 

2155.6. Interpretation of act. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of 
those states which enact it. 

History: Hn. Sec. 6, Ch. 8, L. 1927. 

2155.7. Citation of act. This act may be cited as the Uniform Federal 
Tax Lien Registration Act. 

History: En. Sec. 7, Ch. 8, L. 1927. 


CHAPTER 198 
DUTIES OF COUNTY CLERK IN RELATION TO TAXES 


Section 2156. County clerk to enter total valuation. 

2157. County clerk to prepare duplicate statement. 

2158. Statement to be transmitted to state auditor and state board of 
equalization. 

2159. To follow direction of state board of equalization. 

2160. To compute and enter taxes and foot up total. 

2161. Delivery of assessment book to treasurer—affidavit. 

2163. County treasurer charged with taxes levied. 

2164. County clerk to verify statements made by him. 

2165. Transfer of assesment book from one treasurer to another—charging 
taxes. 


2165.1. Collection of poll tax. 

2166. Penalty for neglect of duty. 

2167. County commissioners may dispense with duplicate book. 
2168. State board may dispense with duplicate. 


2156. County clerk to enter total valuation. The county clerk, as soon 
as he receives the book, must proceed to add up the valuations, and enter 
the total valuation of each kind of property, and the total valuation of all 
property, on the assessment-book. The column of acres must show the 
total acreage of the county. 


History: En. Sec. 85, p. 105, L. 1891; Operation and Effect 
re-en. Sec. 3840, Pol. C. 1895; re-en. Sec. When the assessments have been equal- 
2604, Rev. C. 1907; re-en. Sec. 2156, R. C. ized and the necessary changes made, the 
M. 1921. Cal. Pol. C. Sec. 3727. clerk must sum up the values of the dif- 
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ferent kinds of property assessed to each 
owner, and also the gross amount of all 
assessments as fixed by the equalizations. 
State ex rel Fadness v. Hie, 53 M 1388, 
147, 162 P 164. 


2157. County clerk to prepare duplicate statement. 


POLITICAL CODE 


Ch. 198 


References 

Cited or applied as section 3840, polit- 
ical code, in State ex rel. City of Butte 
v. Weston, 29 M 125, 130, 74 P 415. 


The county clerk 


must, on or before the second Monday in August of each year, prepare 
from the assessment-book of such year, as corrected by the board of county 
commissioners, duplicate statements, showing in separate columns: 


The-value of real estate, including mining claims, stated separately ; 


The number of acres of land, and the number of mining claims, stated 


1. The total value of all property ; 
2. 
3. The value of the improvements thereon; 
4. The value of personal property, exclusive of money; 
5. The amount of money; 
6. 
separately. 
History: En. Sec. 86, p. 105, L. 1891; References 


re-en. Sec. 3841, Pol. C. 1895; re-en. Sec. 
2605, Rev. C. 1907; re-en. Sec. 2157, R. C. 
M. 1921. Cal. Pol. C. Sec. 3728. — 


Cited or applied as section 3841, polit- 
ical code, in State ex rel. City of Butte 
v. Weston, 29 M 125, 130, 74 P 415; as 
section 2605, revised codes, State ex rel. 
Fadness v. Hie, 53 M 138, 147, 162 P 164. 


2158. Statement to be transmitted to state auditor and state board of 


equalization. 


The county clerk must, as soon as such statements are pre- 


pared, transmit by mail, one to the state auditor and one to the state board 


of equalization. 


History: En. Sec. 87, p. 105, L. 1891; 
re-en. Sec. 3842, Pol. C. 1895; re-en. Sec. 
2606, Rev. C. 1907; re-en. Sec. 2158, R. C. 
M. 1921. Cal. Pol. C. Sec. 3729. 


Operation and Effect 


It is the duty of the county clerk to 
ascertain the gross sum of all assessments 
and transmit it to the state auditor and 
the state board of equalization. State ex 


2159. To follow directions of state board of equalization. 


rel. Fadness v. Hie, 53 M 138, 147, 162 
P 164. 


References 

Referred to as section 3842 of the polit- 
ical code, in State ex rel. Board of Equal- 
ization v. Fortune, 24 M 154, 155, 60 P 
1086; State ex rel. City of Butte v. Wes- 
ton, 29 M 125, 1380, 74 P 415. 


AS soon 


as the county clerk receives from the state board of equalization a statement 
of any change or changes made by the board in the assessment books of 
the county, or in any assessment therein contained, he must make the cor- 
responding change or changes in the assessment books, by entering the 
Same in a column provided with a proper heading in the assessment books, 
counting any fractional sum, when more than fifty cents as one dollar, and 
omitting it when less than fifty cents, so that the value of any separate 
assessment shall contain no fractions of a dollar; but he must in all cases 
disregard any action of the board of county commissioners which is pro- 
hibited by section 2007 of these codes; provided, however, that if such 
assessment books are not in the possession of the county clerk at the time 
he receives any such statement, he must immediately make a copy thereof, 
attesting the same with his seal of office, and deliver such attested copy to 
the county officer then having possession of such assessment books, and it 
shall be the duty of such county officer to immediately make the corre- 
sponding change or changes in such assessment in the manner herein 
provided. 
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History: En. Sec. 88, p. 106, L. 1891; 
re-en. Sec. 3843, Pol. C. 1895; re-en. Sec. 


2607, Rev. C. 1907; re-en. Sec. 2159, R. C. - 


M. 1921; amd. Sec. iyGh, 86): 1929. 
Cal. Pol. C. Sec. 3730. 


Operation and Effect 


When the necessary corrections and ad- 
ditions have been made to it under the 
direction of the state and county boards 
of equalization, the clerk must complete 
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2160, 2161 


taxpayer for the year will be made to 
appear. State ex rel. City of Butte v. 
Weston, 29 M 125, 130, 74 P 415. 


References 


Cited or applied as section 2607, revised 
codes, in State ex rel. Fadness v. Hie, 53 
M 188, 147, 162 P 164; Anderson v. Me- 
Clenathan, 62 M 387, 391, 205 P 230; 
Butte Electric Ry. Co. v. MelIntyre, 71 
227 P 61; Morse v. Kroger et al., 


M 21, 23, 
the assessment-book by extending the tax 


87 M 54, 58, 285 P 185. 
so that the amount to be paid by each 


2160. To compute and enter taxes and foot up total. The county clerk 
must then compute, and enter in a separate money column in the assess- 
ment-book, the respective sums in dollars and cents, rejecting the fractions 
of a cent, to be paid as a tax on the property therein enumerated, and foot 
up the column showing the total amount of such taxes, and the columns 
of total value of property in the county, as corrected under the direction 
of the state board of equalization. 


History: En. Sec. 89, p. 106, L. 1891; 
re-en. Sec. 3844, Pol. C. 1895; re-en. Sec. 
2608, Rev. C. 1907; re-en. Sec. 2160, R. C. 
M. 1921. Cal. Pol. C. Sec. 3731. 


Operation and Effect 
After the necessary changes have been 
made and the assessments equalized, it 


is the duty of the clerk to calculate and 
extend to the proper column the amount 


due from each taxpayer for the year, at 
the combined rates fixed by the county 
board and the legislature. State ex rel. 
Fadness v. Hie, 53 M 188, 147, 162 P 164. 


References 


Anderson v. McClenathan, 62 M 387, 
391, 205 P 230; Butte Electric Ry. Co. v. 
MeIntyre, 71 M 21, 23, 227 P 61; Morse v. 
Kroger et al., 87 M 54, 58, 285 P 185. 


2161. Delivery of assessment book to treasurer—affidavit. On or be- 
fore the third Monday of October he must deliver the original assessment 


book to the county treasurer, with an affidavit attached thereto, and by 
him subscribed as follows: 


ed Be pe aa yeounty clerk finescoumty Defy ons eee ets: 
do swear that I received fhe assessment book of the taxable property of tis 
county from the county assessor with his affidavit thereto affixed, and that 
J have corrected it and made it conform to the requirements of the county 
and state board of equalization; that I have reckoned the respective sums 
due as taxes, and have added up the columns of valuations, taxes and 
acreage, aS required by law, and the said assessment book to which this 
affidavit is affixed is full, true and correct, and made in the manner pre- 
seribed by law.” 


History: En. Sec. 90, p. 106, L. 1891; 
re-en. Sec. 3845, Pol. C. 1895; re-en. Sec. 
2609, Rev. C. 1907; re-en. Sec. 2161, R. C. 


Butte v. Weston, 29 M 125, 132, 74 P 415. 
The limit of time during which the an- 


M. 1921; amd. Sec. 9, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3732. 


Operation and Effect 


The affidavit must cover all the facts 
showing that the county clerk has done 
his duty in taking the basis furnished by 
the assessor in entering the authorized 
corrections and extensions, and in making 
the copy furnished by him such as is 
required by law. State ex rel. City of 


nual roll must be completed is provided 
for by this section. Carlson v. City of 
Helena, 39 M 82, 103, 102 P 39. 


References 


Anderson v. McClenathan, 62 M 387, 
391, 205 P 230; Garry v. Martin, 70 M 
587, 590, 227 P 573; Butte Electric Ry. 
Co. v. McIntyre, 71 M 21, 23, 227 P 61; 
Sanderson v. Bateman, 78 M 235, 246, 
253 P 1100. 


2162. Repealed—Chapter 163, laws of 1935. 
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2163. County treasurer charged with taxes levied. On delivering the 
original assessment book to the county treasurer, as provided in section 
2161, the county clerk must charge the treasurer with the full amount of 
taxes levied. 


History: En. Sec. 92, p. 106, L. 1895; References 


re-en. Sec. 3847, Pol. C. 1895; re-en. Sec. Anderson v. McClenathan, 62 M 387, 
2611, Rev. C. 1907; re-en. Sec. 2163, R. C. 391, 205 P 230. 


M. 1921; amd. Sec. 10, Ch. 96, L. 1923. 
Cal. Pol. C. Sec. 3734. 

2164. County clerk to verify statements made by him. The county 
clerk must verify, by his affidavit attached thereto, all statements made by 
him under the provisions of this code. 

History: En. Sec. 93, p. 106, L. 1895; References 


re-en. Sec. 3848, Pol. C. 1895; re-en. Sec. Anderson vy. McClenathan, 62 M 387, 
2612, Rev. C. 1907; re-en. Sec. 2164, R. C. 391, 205 P 230. 


M. 1921. Cal. Pol. C. Sec. 3735. 


2165. Transfer of assessment book from one treasurer to another— 
charging taxes. The county clerk, if the original assessment book or the 
delinquent tax list is transferred from one collector to another, must 
credit the one and charge the other with the amount then outstanding on 
the tax-book. 


History: En. Sec. 94, p. 106, L. 1895; re-en. Sec. 3849, Pol. C. 1895; re-en. Sec. 
2613, Rev. C. 1907; re-en. Sec. 2165, R. C. M. 1921; amd. Sec. 11, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3736. 


2165.1. Collection of poll tax. Whenever any special poll tax shall be 
imposed as provided by the laws of this state, whether for road, poor or 
any other purpose, it shall be the duty of the county clerk to have suitable 
receipts for the same printed and to deliver said receipts to the county 
treasurer charging him with the same and it shall be the duty of the county 
treasurer to proceed to collect such poll tax as provided by law. The re- 
ceipts herein provided for shall be bound in book form and shall be printed 
and written in triplicate. One copy of such receipt shall be delivered to 
the person paying the tax, one copy of each and all receipts shall be turned 
over the the county clerk at the end of each month to be preserved in his 
office; and one copy of each and all such receipts shall be permanently 
preserved in the office of the treasurer. 

History: En. Sec. 1, Ch. 81, L. 1923. 


2166. Penalty for neglect of duty. If the county clerk fails or neglects 
to perform the duties prescribed by sections 2584 and 2585 (section 2122.8 
of this code), he forfeits to the state five hundred dollars, to be recovered 
by action in the name of the state. 

History: En. Sec. 95, p. 106, L. 1895; re-en. Sec. 3850, Pol. C. 1895; re-en. Sec. 
2614, Rev. C. 1907; re-en. Sec. 2166, R. C. M. 1921. 

2167. County commissioners may dispense with duplicate book. The 
board of county commissioners of any county may, in its discretion, dis- 
pense with the making or use of any duplicate assessment-book mentioned 
in any part of this code; and in all cases where said duplicate assessment- 
book is referred to, it is lawful to use and consider the original assessment- 
book in all the requirements of every part of this code referring to the same, 
and all affidavits or other statements in reference to said duplicate assess- 
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2168 


ment-book must be substantially worded to conform to the use of the 


original assessment-book. 


History: En. Sec. 3851, Pol. C. 1895; 


re-en. Sec. 2615, Rev. C. 1907; re-en. Sec. 
wiGipt bw Go ME 1921. 


necessary for county uses only. The fact 
that the county commissioners have dis- 
pensed with such duplicate assessment- 


book does not prevent the county clerk 
from furnishing a duplicate for a city, 
though the original is to be used by the 
county treasurer. State ex rel. City of 
Butte v. Weston, 29 M 125, 130, 74 P 415. 


2168. State board may dispense with duplicate. The state board of 
equalization may, by an order entered upon its minutes and certified to 
the county clerk of any county in the state, dispense with the duplicate 
assessment-book in such county, in which event the original assessment- 
book must perform all the offices of such duplicate, and must have like 
force and effect. 


History: En. Sec. 4019, Pol. C. 1895; re-en. Sec. 2737, Rev. C. 1907; re-en. Sec. 
2168, R. C. M. 1921. 


Operation and Effect — 


This section has no application to the 
duplicate required for the use of city 
treasurers; it refers to the duplicate 


CHAPTER 199 


COLLECTION OF PROPERTY TAXES—TAX SALES—SALE OF TAX 
DEED LANDS—REDEMPTION—PROCURING TAX DEEDS 


Section 2169. Treasurer to publish notice of delinquency. 


2169.1. Act not retroactive—computing penalties. 

2169.2. Time for payment of taxes—penalty and interest. 

2169.3. Special assessments for special improvements. 

2170. Manner of publication of notice. 

ered, Treasurer to note date and amount of payment. 

2172. Receipt to be given. 

2172.1. Payment of irrigation or drainage district assessment. 

2172.2. Application of act. 

21738. Payment of taxes of decedents—how enforced. 

2174. Quarterly settlement by county treasurer. 

“2176. Report of taxes collected and delinquent. 

2177. When delinquent-list must be completed. 

2178. All matters on assessment-book to be set down in numerical or alpha- 
betical order. 

A2L79. Credit to be given to treasurer on final statement, ete. 

2180. Treasurer charged with delinquent taxes. 

2181. Statement to be transmitted to the state board of equalization by 
the county clerk. 

2182. Publication of notice of tax sale. 

2184. Manner of making publication. 

2185. Time and place of sale to be designated. 

2186. Time and place of sale. 

2187. Copy of publication and affidavit to be filed with the county clerk. 

2189, Manner of conducting sale. 

2190. Postponement. 

2191. Designation of portion to be sold—sale to county —assignment of 
county’s interest—validation of certificates. 

2192. Resale when purchaser does not make payment. 

2193. Bid of person once refusing to make payment not to be received. 

2194, Treasurer to give purchaser a duplicate certificate of sale. 

2195. Signature of certificate of sale, and disposition of copies. 

2196. Treasurer to enter in a book description of land sold. 

2197, Lien of state when vests in purchaser—how alone divested. 

2197.1. Refund to tax sale purchaser on declaration of sale as void—interest 

—liens of county and purchaser. 

2201. Time for redemption—increase of time. 

2202. Redemption to be made in lawful money—credit to be given to whom. 

2203. Treasurer’s report of persons entitled to redemption and amount 


due each. 
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2204. 
2205. 
2206. 


2207. 
2208. 
2208.1. 


2208.2. 
2208.3. 
2208.4. 
2208.5. 
2209. 

2209.1. 


2209.2. 
2210. 
2211. 
2212. 


2213. 
2214. 
2214.1. 


2214.2. 
2215. 
2215.1. 
2215.2. 
2215.3. 
2215.4. 
2215.5. 
2215.6. 
2215.7. 
2215.8. 
2215.9. 
2216. 
2217. 
2218. 
2219. 
2220. 
2222, 
2223. 
2224, 
2225. 
2226. 


2227. 
2228. 
2229. 


2230. 
2231. 


2232. 
2233. 
2234, 
2235. 
2235.1. 
2235.2. 
2236. 


2237. 


POLITICAL CODE Ch. 199 


Clerk to file and enter certificate of sale. 

When property is redeemed, clerk to note it in book. 

Treasurer’s deed when property is not redeemed in time—charges for 
making and acknowledgment. 

Assignment of rights of county in property acquired at sale—form of 
certificate. 

To what sales preceding section applicable—rights of holder of 
certificate. 

Sale of tax deed lands—terms—taxation of land sold—lease and 
exchange of lands. 

Disposal of money from sale or lease of tax deed lands. 

Sale of exchanged lands. 

Quieting title to lands acquired by county for taxes. 

Effect of act. 

Notice of application for tax deed. 

Taking of tax deeds by counties, cities and towns—notice of applica- 
tion—order of governing body required. 

Validation of tax deeds heretofore issued counties, cities and towns. 

Redemption from tax sales. 

Redemption from tax sales—piecemeal redemption. 

Affidavit showing notice given—sum allowed for service of notice 
and making affidavit. 

Form of tax deed—prima facie evidence of what. 

Of what deed is evidence—actions concerning. 

Validation of delinquent tax sales and sales of real property by 
counties. 


Validation of tax deeds. 


Title conveyed by deed—procedure to cure defects. 

Action to procure tax deed—taxes to be paid. 

Commencement of action—parties—complaint. 

Lis pendens. 

Summons—form—service. 

Defense to action—redemption of parcels. 

Judgment by default not authorized. 

Judgment—order to issue tax deed to plaintiff—effect of judgment. 

Form of tax deed issued on filing copy of decree with treasurer. 

Effect of deed. 

Assessment-books, delinquent-books, ete., prima facie evidence of what. 

Comparison of delinquent-list with unpaid assessment. 

Oath administered to treasurer. 

Final settlement of treasurer with clerk. 

Treasurer’s affidavit indorsed on list. 

Taxes, ete., illegally collected, to be refunded. 

When property assessed more than once. 

Land irregularity assessed, ete., not to be sold. 

What mistakes do not affect sale of property taxes. 

Collection of taxes from persons assessed, but removed to another 
county. 

Evidence of trial of suit for such taxes. 

Allowance and payment of expenses of such proceedings. 

Protest against sale requisite, when assessment void in part, to in- 
validate sale or grant thereunder. 

Duty of treasurer on delivery of such protest. 

Assessment of property purchased by county and adjournment of 
sale thereof. ; 

No sale unless directed by board of county commissioners. 

Conditions of redemption of property sold to county. 

Distribution of such redemption moneys, accounts, ete. 

Sale of unredeemed. property by county commissioners. 

Repealing and saving clause. 

Saving clause. 

Suspension of taxes on property owned by persons in military or naval 
service. 

Affidavit to be filed with county treasurer. 


2169. Treasurer to publish notice of delinquency. Within ten (10) days 
after the receipt of the assessment book, the county treasurer must publish 
a notice specifying: 
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1. That one-half (14) of all taxes levied and assessed will be due and 
payable before five o’clock p. m. on the 30th day of November next there- 
after, and that unless paid prior thereto the amount then due will be delin- 
quent and will draw interest at the rate of two-thirds (2/3) of one per 
eentum (1%) per month from and after such delinquency, and two per 
eentum (2%) will be added to the amount thereof as a penalty and that 
one-half (44) of all taxes levied and assessed will be due and payable on 
or before five o’clock p. m. on the 31st day of May next thereafter, and that 
unless paid prior to said date said taxes will be delinquent and will draw 
interest at the rate of two-thirds (2/3) of one per centum (1%) per month 
from and after such delinquency, and two per centum (2%) will be added 
to the amount thereof as a penalty. 


2. The time and place at which payment of taxes may be made: And 
he must send to the last known address of each taxpayer a posteard or 
other written notice, postage prepaid, showing the amount of taxes due the 
current year, and the amount due and delinquent for other years; but any 
failure to give either notice will not affect the legality of the tax. 


History: Ap. p. Sec. 3860, Pol. C. 1895; 
amd. Sec. 1, p. 97, L. 1899; re-en. Sec. 
2616, Rev. C. 1907; amd. Sec. 1, Ch. 15, 
L. 1917; re-en. Sec. 2169, R. C. M. 1921; 
amd. Sec. 2, Ch. 96, L. 1923; amd. Sec. 2, 
Ch. 67, L. 1931. Cal. Pol. C. Sec. 3746. 


NOTE.—The penalty prescribed in this 
section has been changed to conform to 
6G), -chiy30, ex. 11°91 933: 


References 

County of Hill v. County of Liberty, 
62 M 15, 17, 203 P 500; Thomas v. City 
of Missoula et al., 70 M 478, 483, 226 P 
213; Butte Electric Ry. Co. v. McIntyre, 
71 M 21, 23, 227 P 61; Sanderson v. Bate- 
man, 78 M 235, 246, 253 P 1100; Williams 
v. Harvey et al., 91 M 168, 6 P 2d 418; 
State ex rel. Malott v. Cascade Co., 94 M 
394, 411, 22 P 2d 811. 


2169.1. Act not retroactive—computing penalties. It is specifically pro- 
vided that the provisions of this act are not retroactive and shall apply 
only to tax levies made on assessments levied from and after the first Mon- 
day in March, 1931. 

In computing all penalties and delinquencies on the sale of property for 
the non-payment of taxes, or the acquisition of tax titles, any levies hereto- 
fore made shall be computed on the basis of the then existing laws, but levies 
made on assessments for 1931 and thereafter shall be computed on the basis 
provided in this act for their respective portions, and all acts and parts of 
acts in conflict herewith are amended in accordance with the provisions of 
this act. 

History: En. Sec. 3, Ch. 67, L. 1931. 


2169.2. Time for payment of taxes—penalty and interest. All taxes 
levied and assessed in the state of Montana, except special assessments 
made for special improvements in towns and eities, shall be payable as 
follows: One-half (14) of the amount of such taxes shall be payable on or 
before five o’clock p. m. on the 30th day of November of each year, and 
one-half (14) on or before five o’clock p. m. on the 31st day of May of each 
year; provided that unless one-half (44) of such taxes are paid on or before 
five o’clock p. m. on the 30th day of November of each year, then such 
amount so payable shall become delinquent and shall draw interest at the 
rate of two-thirds (2/3) of one per centum (1%) per month from and after 
such delinquency until paid and two per centum (2%) shall be added to the 
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amount thereof as a penalty. All taxes due and not paid on or before five 
o’clock p. m. on the 31st day of May of each year shall be delinquent and 
shall draw interest at the rate of two-thirds (2/3) of one per centum (1%) 


per month from and after such delinquency until paid and two per centum 


(2% ) shall be added to the amount thereof as a penalty. 


History: En. Sec. 1, Ch. 96, L. 1923; 
amd. Sec. 1, Ch. 79, L. 1929; amd. Sec. 1, 
Ch. 67, L. 1931; amd. Sec. 4, Ch. 158, L. 
1933; Sec. 1(a) amd. Sec. 1, Ch. 1, Ex. L. 
1933. 


NOTE.—The penalty prescribed in this 
section has heen changed to conform to 
sec. 1, ch. 30, ex. L. 1933. 


Applies to City Taxes 


Held, that this section, providing for 
the semi-annual payment of ‘‘all taxes 
levied and assessed in the state,’’ applies 
to city taxes as well as to county taxes. 
Thomas v. City of Missoula et al., 70 M 
478, 480 et seq., 226 P 213. 


Constitutionality 


Held, that the title to chapter 96, laws 
of °1923 (this: section); ‘‘An act to fix 
the time and method of collecting taxes 
and interest thereon,’’ sufficiently ex- 
presses the subject of the act—authorizing 


Interest 


While the interest rate is one per cent. 
per month, this section does not state or 
coutemplate that interest shall only be 
computed in full months, treating each 
fractional part of a month as a whole. Cer- 
tainly no one would claim that a note 
bearing ‘‘eight per cent. per annum?’’ 
would require the payment of a whole 
year’s interest for each year, and each 
fractional part of a year. The interest 
under this section can only be charged 
until all delinquent taxes are paid. Gla- 
cier County v. Halvorson Mercantile Co., 
93 M 520, 523, 19 P 2d 648. 


References 


State v. McFarlan, 78 M 156, 160, 252 
P 805; Sanderson v. Bateman, 78 M 235, 
249, 253 P 1100; School District v. City of 
Helena, 87 M 300, 306, 287 P 164; School 
District No.l aa ve Pondera Co., 89 M 342, 


the gsem1- annual payment of taxes—to 347, 297 123 498; Williams Vig Harvey et al., 
meet the requirements of section 23, ar- 91 M 168, 171, 6 P 2d 418; State ex rel. 
ticle V, of the constitution. Thomas vy. Malott v. Cascade Co., 94 M 394, 410, 22 
City of Missoula et al., 70 M 478, 480 et P 2d 811. 

seq., 226 P 213. 


2169.3. Special assessments for special improvements. Special assess- 
ments, or installments of special assessments, made for special improve- 
ments in towns and cities, duly and regularly made and levied by resolu- 
tion, according to law, shall be payable on or before five o’clock p. m. on 
the 30th day of November of each year, and in the event the same are 
not paid on or before said date, the same shall be subject to the same 
interest and penalty for non-payment as are or may hereafter be provided 
by the laws of the state of Montana for other delinquent taxes. The collec- 
tion thereof shall be had and made as provided by section 5251, as the 
Same is now in force or may be hereafter amended. 


History: En. Sec. 1, Ch. 96, L. 1923; amd. Sec. 1, Ch. 79, L. 1929; amd. Sec. 1, 
Ch. 67, L. 1931; amd. Sec. 4, Ch. 158, L. 1933. 


2170. Manner of publication of notice. The notice in every case must 
be published for two weeks in some weekly or daily newspaper published 
in the county, if there is one; or if there is not, then by posting it in three 
public places. The failure to publish or post notices does not relieve the 
taxpayer from any of his liabilities. 


History: En. Sec. 3861, Pol. 


C. 1895; re-en. Sec. 2617, Rev. 
2170, R. C. M. 1921. Cal. Pol. 


C. 1907; re-en. Sec. 
C. Sec. 3749. 


NOTE.—The notice mentioned herein is the one contained in section 2169. 


1218 


Gries COLLECTION OF TAXES 9171-2174 


2171. Treasurer to note date and amount of payment. The county 
treasurer must note the date and the amount of the payment of any tax 
in the assessment book opposite the name of the person paying. 

History: En. Sec. 3862, Pol. C. 1895; re-en. Sec. 2618, Rev. C. 1907; re-en. Sec. 
2171, R. C. M. 1921; amd. Sec. 3, Ch. 96, L. 1923. Cal. Pol. C. Sec. 3750. 

2172. Receipt to be given. He must give a receipt to the person paying 
any tax, specifying the amount of the assessment and the tax paid, with a 
description of the property assessed. 

History: En. Sec. 97, p. 108, L. 1891; re-en. Sec. 3863, Pol. C. 1895; re-en. Sec. 
2619, Rev. C. 1907; re-en. Sec. 2172, R. C. M. 1921. Cal. Pol. C. Sec. 3751. 

2172.1. Payment of irrigation or drainage district assessment. It shall 
be the duty of the county treasurer of each county in which any irrigation 
or drainage district is located, in whole or in part, to collect and receipt 
for all taxes and assessments, levied by any such district, in the same man- 
ner and at the same time as is required in the collection of taxes upon real 
estate for county purposes, provided, the treasurer shall receive from any 
taxpayer at any time, the amount due on account of any district assess- 
ments of any kind, whether other taxes on the same real estate are paid 
or not. In such ease, a separate tax receipt shall issue showing exactly 
what assessments have been paid and shall show that no other tax on said 
real estate has been received by said treasurer, and provided further, such 
county treasurer shall not collect or receive or receipt for any taxes levied 
for county purposes upon real estate situated wholly or in part within any 
irrigation or drainage district upon which an assessment for the pur- 
poses of such irrigation or drainage district has been levied, unless the 
said assessment levied for such irrigation or drainage district purposes be 
paid, as herein permitted and the receipt therefor presented to the county 
treasurer at the time such taxes are paid, or paid at the same time. 

History: En. Sec. 1, Ch. 71, L. 1923; amd. Sec. 1, Ch. 73, L. 1935. 


2172.2. Application of act. The provisions of this act, with reference 
to the payment of special assessments, including irrigation and drainage 
district assessments, shall apply in all cases, where such special assessments 
are delinquent at the date of the passage and approval of the act. 

History: En. Sec. 2, Ch. 73, L. 1935. 


2173. Payment of taxes of decedents—how enforced. The district 
court must require every administrator or executor to pay out of the funds 
of the estate all taxes due from such estate; and no order or decree for the 
distribution of any property of any decedent among the heirs or devisees 
must be made until all taxes against the estate are paid. 


History: En. Sec. 98, p. 108, L. 1891; re-en. Sec. 3864, Pol. C. 1895; re-en. Sec. 
2620, Rev. C. 1907; re-en. Sec. 2173, R. C. M. 1921. Cal. Pol. C. Sec. 3752. 


2174. Quarterly settlement by county treasurer. On the first Monday 
of January, April, July and October of each year the county treasurer 
must settle with the board of county commissioners for all moneys collected 
and on said days must deliver to said board of county commissioners a 
statement under oath showing: An account of all receipts and disbursements 
since the last quarterly settlement together with sworn affidavits verifying 
the reconcilement of the balance on hand in the county treasury. After 
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the approval of such statement and the accompanying affidavits, one copy 
of such report shall be filed with the county clerk of said county, one copy 
shall be retained by the county treasurer and one copy shall be transmitted 
to the state examiner. 


History: En. Sec. 99, p. 108, L. 1891; re-en. Sec. 3865, Pol. C. 1895; re-en. Sec. 2621, 
Rev. C. 1907; re-en. Sec. 2174, R. C. M. 1921; amd. Sec. 4, Ch. 96, L. 1923; amd. Sec. 1, 
Ch. 3, L. 1925. Cal. Pol. C. Sec. 3753. 


2175. Repealed—Chapter 96, laws of 1923. 


2176. Report of taxes collected and delinquent. On the third Monday 
of December and on the third Monday of June of each year the county treas- 
urer must make a report to the county clerk in detail, showing the amount 
of taxes collected and a complete delinquent list of all persons and property 
then owing taxes, and the county clerk shall compare such report with the 
books of the county treasurer, and shall keep a record of such report in his 
office. 

History: En. Sec. 101, p. 109, L. 1891; References 
re-en. Sec. 3867, Pol. C. 1895; re-en. Sec. Anderson v. McClenathan, 62 M 387, 
2623, Rev. C. 1907; re-en. Sec. 2176, R. C. 392, 205 P 230; Sanderson v. Bateman, 


M. 1921; amd.. Sec. 5, Ch. 96, L. 1923. 78 M 235, 246, 253 P 1100. 
Cal. Pol. C. Sec. 3758. 


2177. When delinquent-list must be completed. The county treasurer 


must, at the time specified in the preceding section, deliver to the county 


elerk a complete delinquent-list of all persons and property then owing 
taxes. 


History: En. Sec. 102, p. 109, L. 1891; References 
re-en. Sec. 3868, Pol. C. 1895; re-en. Sec. Anderson v. McClenathan, 62 M 387, 
2624, Rev. C. 1907; re-en. Sec. 2177, R. C. 392, 205 P 230; Sanderson v. Bateman, 
M. 1921. 78 M 235, 246, 253 P 1100. 


2178. All matters on assessment-book to be set down in numerical or 
alphabetical order. In the list so delivered must be set down, in numerical 
or alphabetical order, all matters and things contained in the assessment- 
book and relating to delinquent persons or property. 


History: En. Sec. 103, p. 109, L. 1891; References 


re-en. Sec. 3869, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 
2625, Rev. C. 1907; re-en. Sec. 2178, R. C. 253 P 1100. 
M. 1921. Cal. Pol. C. Sec. 3760. 


2179. Credit to be given to treasurer on final statement, etc. The 
county clerk must carefully compare the list with the assessment-book, and 
if satisfied that it contains a full and true statement of all taxes due and 
unpaid, he must foot up the total amount of taxes so remaining unpaid, 
credit the county treasurer who acted under it therewith, and make a final 
settlement with him of all taxes charged against him on the assessment-book, 
and must require from him an immediate account for any existing de- 
ficiency. 

History: En. Sec. 104, p. 109, L. 1891; References 
re-en. Sec. 3870, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 


2626, Rev. C. 1907; re-en. Sec. 2179, R. C. 253 P 1100. 
M. 1921. Cal. Pol. C. Sec. 3761. 


2180. Treasurer charged with delinquent taxes. After settlement with 
the county treasurer, as prescribed herein, the county clerk must charge 
the treasurer then acting with the amount of taxes then due on the delin- 
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quent tax list, and within three days thereafter deliver the list, duly 
certified, to the county treasurer. 


History: En. Sec. 105, p. 109, L. 1891; References 
re-en. Sec. 3871, Pol. C. 1895; re-en. Sec. Sand varie 78 M 235. 246 
2627, Rev. C. 1907; re-en. Sec. 2180, R. C. 958 os ae hy ees ee ) , 


M. 1921; amd. Sec. 6, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3762. 


2181. Statement to be transmitted to the state board of equalization by 
the county clerk. Within ten days after each settlement the county clerk 
must transmit by mail a statement to the state board of equalization, in 
such form as it may require, of each kind of property assessed and delin- 
quent, and the total amount of delinquent taxes. 


History: En. Sec. 106, p. 109, L. 1891; References 
re-en. Sec. 3872, Pol. C. 1895; re-en. Sec. Sanderson v. Bateman, 78 M 235, 246, 
2628, Rev. C. 1907; re-en. Sec. 2181, R. C. 953 p 1100. 


M. 1921; amd. Sec. 7, Ch. 96, L. 1923. Cal. 
Pol. C. Sec. 3763. 


2182. Publication of notice of tax sale. On or before the last Monday 
of.December and the last Monday of June of each year the county treasurer 
and city treasurer must publish in the manner and for the time prescribed 
by sections 2184, 2185 and 2186, a notice specifying: 


1. That at a given time and place (to be designated in said notice) all 
property in the county, or city respectively, upon which delinquent taxes 
are a lien will be sold at public auction, unless prior to said time said 
delinquent taxes, together with all interest, penalties, and costs due thereon 


are paid: 


2. That a complete delinquent list of all persons and property in the 
county, now owing taxes, is on file in the office of the county treasurer or 
city treasurer, and is subject to public inspection and examination. 


History: En. Sec. 107, p. 110, L. 1891; 
amd. Sec. 3873, Pol. C. 1895; amd. Sec. 1, 
p. 142, L. 1901; re-en. Sec. 2629, Rev. C. 
1907; re-en. Sec. 2182, R. C. M. 1921; amd. 
Sec. 8, Ch. 96, L. 1923. Cal. Pol. C. Sec. 
3764. 


NOTE.—See see. 5215.1 providing that 
delinquent city and town taxes and as- 
sessments be certified to and included in 
tax sales made by county treasurer. 


References 


Anderson v. McClenathan, 62 M 387, 
392, 205 P 230. 


2183. Repealed—Chapter 96, laws of 1923. 


2184. Manner of making publication. The publication must be made 
once a week for three successive weeks in such newspaper published in the 


county as the board of county commissioners directs. 


If there is no news- 


paper published in the county, then by posting a copy of the list in three 


public places. 


History: En. Sec. 109, p. 110, L. 1891; 
re-en. Sec. 3875, Pol. C. 1895; re-en. Sec. 
2631, Rev. C. 1907; re-en. Sec. 2184, R. C. 
M. 1921. Cal. Pol. C. Sec. 3766. 


Operation and Effect 

Where a notice of sale for delinquent 
taxes was published December 30, 1895, 
and January 6 and 13, 1896, and the sale 
took place January 27, 1896, the publica- 
tion was for a sufficient time. This sec- 


tion does not require the commissioners 
to designate a paper for publication, but 
to direct the publication to be made in a 
certain paper. Conklin v. Cullen, 29 M 
38, 48, 44, 74 P 72. 


References 


Anderson v. McClenathan, 62 M 387, 
392, 205 P 230; Thomas v. City of Mis- 
soula et al., 70 M 478, 226 P 213. 
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2185. Time and place of sale to be designated. The publication must 
designate the time and place of sale. 


History: En. Sec. 110, p. 110, L. 1891; References 
re-en. Sec. 3876, Pol. C. 1895; re-en. Sec. Anderson v. McClenathan, 62 M 387, 
2632, Rev. C. 1907; re-en. Sec. 2185, R. C. 392, 205 P 230; Thomas v. City of Mis- 
M. 1921. Cal. Pol. C. Sec. 3767. soula et al., 70 M 478, 226 P 213; Glacier 
County v. Schlinski et al., 90 M 136, 144, 
300: F270, 


2186. Time and place of sale. The time of sale must not be less than 
twenty-one nor more than twenty-eight days from the first publication, and 
the place must be in front of the county treasurer’s office. 


History: En. Sec. 111, p. 110, L. 1891; References 
re-en. Sec. 3877, Pol. C. 1895; re-en. Sec. Cited or applied as section 3877, polit- 
2633, Rev. C. 1907; re-en. Sec. 2186, R. C. ical code, in Conklin v. Cullen, 29 M 38, 
M. 1921. Cal. Pol. C. Sec. 3767. 44, 74 P 72; Anderson v. McClenathan, 62 


M 387, 392, 205 P 230; Thomas v. City of 
Missoula et al. 70 M 478, 226 P 213. 


2187. Copy of publication and affidavit to be filed with the county 
clerk. The county treasurer, as soon as he has made the publication re- 
quired by the preceding sections, must file with the county clerk a copy 
of the publication, with an affidavit attached thereto that it is a true copy 
of the same; that the publication was made in a newspaper, stating its 
name and place of publication, and the date of each appearance; and in 
case there was no newspaper published in his county, that notices were 
put up in three public places, designating the places therein, which affi- 
davit is prima facie evidence of all the facts stated therein. 


History: En. Sec. 112, p. 110, L. 1891; re-en. Sec. 3878, Pol. C. 1895; re-en. Sec. 
2634, Rev. C. 1907; re-en. Sec. 2187, R. C. M. 1921. Cal. Pol. C. Sec. 3769. 


2188. Repealed—Chapter 96, laws of 1923. 


2189. Manner of conducting sale. On the day fixed for sale, or on 
some subsequent day to which he may have postponed it, of which he must 
give notice, the county treasurer, between the hours of ten o’clock a. m. and 
three p. m., must commence the sale of the property advertised, commencing 
at the head of the list, and continuing in alphabetical or numerical order 
of lots and blocks until completed. 


History: Ap. p. Sec. 1732, 5th Div. References 


Comp. Stat. 1887; amd. Sec. 36, p. 96, Ex. Glacier County v. Schlinski, 90 M 136, 
L. 1887; amd. Sec. 113, p. 111, L. 1891; 1f4" 300.2 S70, 

amd. Sec. 3880, Pol. C. 1895; re-en. Sec. ; 

2636, Rev. C. 1907; re-en. Sec. 2189, R. C. 

M. 1921. ° 


2190. Postponement. He may postpone the day of commencing the 
sale from day to day; but the sale must be completed within three weeks 
from the day first fixed. 


History: En. Sec. 114, p. 111, L. 1891; re-en. Sec. 3881, Pol. C. 1895; re-en. Sec. 
2637, Rev. C. 1907; re-en. Sec. 2190, R. C. M. 1921. 


2191. Designation of portion to be sold—sale to county—assignment of 
county’s interest—validation of certificates. The owner or person in posses- 
sion of any real estate offered for sale for taxes due thereon may desig- 
nate in writing to the county treasurer, prior to the sale, what portion of 
the property he wishes sold, if less than the whole, but if the owner or 
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possessor does not make such a designation, then the county treasurer shall 
sell the said real estate so offered for sale in its entirety, and in ease there 
is no purchaser in good faith for the same, as provided in this code, on the 
first day that the property is offered for sale, then the whole amount of 
the property assessed must be struck off to the county as the purchaser, 
and the duplicate certificate thereof delivered to the county treasurer and 
filed by him in his office. No charge must be made for the duplicate cer- 
tificate when the county is a purchaser; and in such ease, the county 
treasurer must make an entry ‘‘sold to the ecounty’’ on the duplicate assess- 
ment book opposite the tax, and he must be credited with the amount 
thereof in the settlement. The county treasurer is hereby authorized to 
assign the interest of the county in any property purchased at a tax sale 
upon the payment of the amount for which the property was sold with 
interest thereon from the date of sale, at the rate of twelve per cent per 
annum and the amount of all taxes then due upon said property. All cer- 
tificates of sale heretofore issued to any county on the purchase by such 
county of real property sold at any delinquent tax sale and which ecertifi- 
cates of sale are now held by such county, are hereby declared to be valid 
and subsistine certificates of sale for all purposes, notwithstanding any 
irregularities in the manner of publishing the delinquent tax list, or in 
holding such sale, or in selling such property or in the issuance of such 
certificates of sale, or in the form thereof, provided the taxes for which 
such property was sold were taxes authorized by law to be assessed against 
such property, and were lawfully assessed against the same and have not 


been paid. 


History: En. Sec. 115, p. 111, L. 1891; 
re-en. Sec. 3882, Pol. C. 1895; re-en. Sec. 
2638, Rev. C. 1907; re-en. Sec. 2191, R. C. 
M. 1921; amd. Sec. 1, Ch. 46, L. 1923; amd. 
Sec. 1, Ch. 31, L. 1929. 


Irregularities Cured by Validating 


Statute 


In an action to enjoin a county trea- 
surer from issuing a tax deed to city lots 
bought in by the county at delinquent tax 
sale irregularities affecting general taxes 
for the year for nonpayment of which 
the property was sold relied upon by ap- 
pellant, held to have been cured by this 
section, where the taxes were regularly 
levied and there was a substantial com- 
pliance with the statutes relative to notice 
and sale, thus rendering the certificate 
of sale immune to attack. Morse v. Kroger 
et al., 87 M 54, 59, 285 P 185. 


Sale En Masse 


A tax deed, showing on its face that 
it was based on a sale en masse of several 
non-contiguous parcels, was void. Casey 
v. Wright, 14 M 315, 319, 36 P 191; North 
Real Estate, Loan ete. Co. v. Billings L. 
& T. Co., 36 M 356, 367, 93 P 40; Cullen v. 
Western Mtg. & W. Title Co., 47 M 513, 
526, 134 P 302; Horsky v. McKennan, 53 
M 50, 60, 162 P 376. The doctrine laid 
down in these cases was approved in 


Lindeman vy. Pinson, 54 M 466, 470, 171 P 
oUt: 


Held, under this section as amended by 
chapter 46, laws of 1923, a tax sale certifi- 
cate issued to the county showing on its 
face that several parcels of land were 
sold en masse, is not void on its face, since 
thereunder the entire property assessed 
may be struck off to the county for want 
of purchasers. Skillen et al. v. Harris et 
al., 90 M 389, 392, 3 P 2d 1054. 


Sales to the Counties 


This section prohibits the county from 
becoming a competitive bidder at the 
sale of property for delinquent taxes, and 
it can only acquire it when there is no 
other purchaser in good faith; and the 
recitals in the deed must show the right 
of the county to take the property, and 
that it did not enter the lists as a com- 
petitive bidder for the same, otherwise 
the deed is void. The county cannot pur- 
chase lands at a tax sale unless authorized 
to do so by the statute, and a strict com- 
pliance with the statute must be had be- 
fore the title of the owner can be divested. » 
Rush v. Lewis and Clark County, 36 M 
566, 569, 93 P 943. 


A statement in a deed conveying 
land sold to a county for taxes, that the 
property was offered for sale ‘‘in ac- 
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cordance with law,’’ being merely a con- 
clusion of law, imparts no validity to 
the deed if the recitals therein show that 
the sale was had at public auction at 
which the county was a competitive bid- 
der.- Rush v. Lewis and Clark County, 37 
M 240, 242, 95 P 836. 

A tax deed to two or more noncontigu- 
ous tracts of land showing on its face 
that the tracts were struck off to the 
county together, held, not void for that 
reason, said section providing that where 
there is no purchaser in good faith ‘‘the 
whole amount of the property must be 
struck off to the county.’’ Rogers v. 
Embleton et al., 90 M 134, 135, 300 P 
296. See, also, Skillen et al. v. Harris 
et al., 90 M 389, 3 P 2d 1054. 

Under this section as well as under the 
amended section (laws of 1923, chap. 46) 
providing that where no purchaser ap- 
pears on the first day set for delinquent 
tax sale, and ‘‘when the property is of- 
fered for sale thereafter’’ there is again 
no purchaser, it may be struck off to the 
county, a sale may not be made to the 
county on the first day but only on some 
subsequent day. Glacier County v. Schlin- 
ski et al, 90 M 136, 144, 300 P 270. 

Where the county is the purehaser of 
property at tax sale, the treasurer is 
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without authority to charge it fifty cents 
for the duplicate certificate of sale, and 
therefore the county may not in its appli- 
cation for a tax deed add such charge to 
the amount which the redemptioner must 
pay to redeem the property. Glacier Coun- 
ty v. Halvorson Mercantile Co., 93 M 
520, 523, 19 P 2d 648. 


Statute Ineffective to Cure Irregulari- 
ties in Tax Deed Void on Face 


Chapter 31, laws of 1929 (effective July 
1, 1929), an act to cure irregularities in 
the issuance of certificates of sale to 
lands struck off to the county on delin- 
quent tax sales, has no application to a 
tax deed void on its face. Glacier County 
v. Schlinski et al., 90 M 136, 145 et seq., 
300 P 270. 


References 


Sanderson v. Bateman, 78 M 235, 246, 
253 P 1100; School Dist. No. 12 v. Pondera 
Co., 89 M 342, 346, 297 P 498; State ex rel. 
City of Billings v. Osten, 91 M 76, 80, 
5 P 2d 562; State ex rel. Soulders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852; State 
ex rel. Malott v. Cascade Co., 94 M 394, 
399 et seq. 22 P 2d 811; Anderson. v. 
Mace et al., 99 M 421, 45 P 2d 771.” 


2192. Resale when purchaser does not make payment. If the purchaser 
does not pay the tax and costs before ten o’clock p. m. of the following day, 
the property, on the next sale day before the regular sale, must be resold 


for taxes and costs. 


History: En. Sec. 116, p. 111, L. 1891; re-en. Sec. 3883, Pol. C. 1895; re-en. Sec. 
2639, Rev. C. 1907; re-en. Sec. 2192, R. C. M. 1921. 


2193. Bid of person once refusing to make payment not to be received. 
The bid of any person refusing to make the payment for the property 
purchased by him must not be received on the sale of any property adver- 
tised in the delinquent tax-list of that year. 


History: En. Sec. 117, p. 111, L. 1891; re-en. Sec. 3884, Pol. C. 1895; re-en. Sec. 
2640, Rev. C. 1907; re-en. Sec. 2193, R. C. M. 1921. 


2194. Treasurer to give purchaser a duplicate certificate of sale. After 


receiving the amount of taxes and costs, the treasurer must make out in 
duplicate a certificate, dated on the day of sale, stating (when known) the 
name of the person assessed, a description of the land sold, the amount 
paid therefor, that it was sold for taxes, giving the amount and the year 
of the assessment, and specifying the time when the purchaser will be 
entitled to a deed. 


History: En. Sec. 118, p. 111, L. 1891; 
re-en. Sec. 3885, Pol. C. 1895; re-en. Sec. 
2641, Rev. C. 1907; re-en. Sec. 2194, R. C. 
M. 1921. Cal. Pol. C. Sec. 3776. 


Operation and Effect 


Where from recitals in a tax deed the 
year of the assessment was made apparent 
indirectly, the fact that it contained no 


direct statement imparting such informa- 
tion did not render the deed void. Cullen 
v. Western etc. Title Co., 47 M 513, 525, 
134 P 302. 


References 


Sanderson v. Bateman, 78 M 235, 247, 
253 P 1100; State ex rel. Malott v. Cascade 
Co., 94 M 394, 400, 22 P 2d 811. 
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2195. Signature of certificate of sale, and disposition of copies. The 
certificate must be signed by the county treasurer, and one copy delivered 
to the purchaser and the other filed in the office of the county clerk. 


History: En. Sec. 119, p. 112, L. 1891; References 
re-en. Sec. 3886, Pol. C. 1895; re-en. Sec. State ex rel. Malott v. Cascade Co., 94 
ee Rev. C. 1907; re-en. Sec. 2195, R. C. 394, 400, 22 P 2d 811. 

aul. 


2196. Treasurer to enter in a book description of land sold. The 
county treasurer, before delivering any certificate, must in a book enter a 
description of the land sold corresponding with the description in the 
certificate, the date of sale, purchaser’s name, and the amount paid, regu- 
larly number the descriptions on the margin of the book, and put a cor- 
responding number on each eertificate. Such book must be open to pub- 
lic inspection without fee during office hours when not in actual use. 

History: En. Sec. 120, p. 112, L. 1891; re-en. Sec. 3887, Pol. C. 1895; re-en. Sec. 
2643, Rev. C. 1907; re-en. Sec. 2196, R. C. M. 1921. 

2197. Lien of state when vests in purchaser—how alone divested. On 
filing the certificate. with the county clerk, the lien of the state vests in the 
purchaser, and is only divested by the payment to him or to the county 
treasurer for his use of the purchase money and one per cent. additional for 
each month that elapses from the date of the sale until redeemed. 


History: En. Sec. 121, p. 112, L. 1891; References 
re-en. Sec. 3888, Pol. C. 1895; re-en. Sec. State ex rel. City of Billings v. Osten, 
2644, Rev. C. 1907; re-en. Sec. 2197, R. C. 91 M 76, 80, 5 P 2d 562. 
M. 1921. 


2197.1. Refund to tax sale purchaser on declaration of sale as void— 
interest—liens of county and purchaser. Where a sale of land for delin- 
quent taxes thereon, is declared void by judgment of court for irregularity 
in the assessment, levy or sale, the money paid by the purchaser at the sale, 
or by any assignee of the state, county, city, town, or district, upon taking 
the assignment, shall, with interest at the rate of eight (8) per cent per 
annum, from the date of such payment, be refunded to the purchaser or 
owner of such tax certificate, upon the order of the chairman of the board 
of county commissioners of the county in which such lands lie; and the 
county shall then have a lien upon said property for the legal taxes on said 
property for the year in which it was sold together with the penalty and 
interest, and so much of such money as has been paid to the state, city, 
town or district by the treasurer of such county shall be charged to the 
state, city, town or district by such treasurer, and deducted from the next 
money due the state, city, town or district respectively on account of taxes 
paid or collected; provided, further, that purchasers of such certificate or 
owners thereof by assignment, where sales have been made by cities or 
towns, which by resolution or ordinance collect their own taxes, instead 
of having the same collected by the county treasurer, shall be reimbursed, 
in similar manner and in similar circumstances, out of the city or town 
treasury, upon order of the mayor, with proper charges and deductions. 
against the respective funds of the said city or town, upon the next collec- 
tion of taxes by said city or town; and, provided, further, that if such 
purchaser or owner of such certificate, after such purchase or assignment 
from the state, county, city, town or district, have paid the taxes, penalty 
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and interest upon such piece or parcel of land, he or his assignee thereof, 
shall have a lien upon such piece or parcel for the amount of taxes, penalty 
and interest so paid, with interest as now provided by law to be collected 
upon delinquent taxes, which lien shall have the same priority as is now 
provided by law; and if he is in possession of such piece or parcel of land, 
he shall not be ejected therefrom until such amount and interest and pen- 
alty shall be paid. 

History: En. Sec. 1, Ch. 131, L. 1927. 


2198-2200. Omitted. 


2201. Time for redemption—increase of time. A redemption of the 
property sold may be made by the owner, or any party having any interest 
in or lien upon such property, within thirty-six (86) months from the date 
of purchase, or at any time prior to the giving of the notice and the appli- 
eation for a deed as provided in this act, providing, however, that in all 
cases where not more than four (4) years taxes shall be delinquent, no tax 
deed shall be issued in less than five (5) years from the date of purchase 
and provided anyone entitled by law to redeem, may at any time prior to 
the giving of the notice and the application for a deed, pay to the county 
treasurer, the amount of the current taxes or delinquent taxes, for the 
second and/or any subsequent year, together with interest and penalty, 
and in the event of such payment by a redemptioner, the length of time 
within which a tax deed may be applied for by the purchaser shall be in- 
creased by the number of years for which the redemptioner elects to pay 
such taxes, interest and penalty; in no ease shall this extension of time to 
redeem be in excess of five (5) years from the date of tax certificate. This 
act shall not apply to cases where certificates of sale are held by parties 
other than counties at the time of the passage and approval of this act. 


History: En. Sec. 122, p. 113, L. 1891; 
amd. Sec. 3889, Pol. C. 1895; re-en. Sec. 
2645, Rev. C. 1907; re-en. Sec. 2201, R. C. 
M. 1921; amd. Sec. 1, Ch. 125, L. 1933. Cal. 
Pol. C. Sec. 3780. 


Operation and Effect 


The right to redeem property from tax 
sale is wholly statutory and the statutes 
relating to redemption must be liberally 
construed, but the person seeking to re- 
deem must bring himself within their pro- 
visions. State ex rel. Bell v. McCullough, 
85 M 435, 488, 279 P 246, 

See, also, State ex rel. Federal Land Bk. 
v. Hays, 86 M 58, 282 P 32 to the same 
effect. 

Held, that where a county treasurer on 
the last day on which redemption of prop- 
erty from tax sale could be made, on the 
strength of a telegram received by him 
from the attorneys of the delinquent own- 
er that on that day a check covering the 
redemption money had been mailed in New 


York City, paid the amount due out of his 
own funds and mailed a certificate of re- 
demption to the attorneys, although under 
section 2202, revised codes of 1921, re- 
demption must be made in lawful money, 
there was a clear violation of his official 
duty, and the district court committed 
error in dismissing the action of the holder 
of the certificate of sale to the property 
seeking to compel the treasurer by writ of 
mandate to issue to him a tax deed thereto. 
State ex rel. Bell v. McCullough, 85 M 
435, 438, 279 P 246. 


References 


Hinz v. Musselshell County et al., 82 M 
502, 513, 267 P 1113; State v. Board of 
County Commrs., 86 M 595, 601, 285 P 
932; State et al. v. Board of Commission- 
ers et al., 89 M 37, 60, 296 P 1; State ex 
rel. City of Billings v. Osten, 91 M 76, 80, 
5 P 2d 562; State ex rel. Malott v. Cas- 
cade Co., 94 M 394, 401, 22 P 2d 811. 


2202. Redemption to be made in lawful money—credit to be given to 


whom. Redemption must be made in lawful money, and when paid to the 
county treasurer, he must credit the amount paid to the person named in 
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the county treasurer’s certificate, and pay it on demand to the person or his 


assignees. 
History: En. Sec. 123, p. 113, L. 1891; References 
re-en. Sec. 3890, Pol. C. 1895; re-en. Sec. State ex rel. Bell v. McCullough, 85 M 


2646, Rev. C. 1907; re-en. Sec. 2202, R. C. 435, 438, 279 P 246. 
M. 1921. Cal. Pol. C. Sec. 3781. 

2203. Treasurer’s report of persons entitled to redemption and amount 
due each. In each report the treasurer makes to the board of county com- 
missioners he must name the persons entitled to redemption money, and 
the amount due to each. 


History: En. Sec. 124, p. 113, L. 1891; re-en. Sec. 3891, Pol. C. 1895; re-en. Sec. 
2647, Rev. C. 1907; re-en. Sec. 2203, R. C. M. 1921. 


2204. Clerk to file and enter certificate of sale. On receiving the cer- 
tificate of sale, the county clerk must file it and make an entry in a book 
similar to that required of the treasurer. 


History: En. Sec. 125, p. 113, L. 1891; re-en. Sec. 3892, Pol. C. 1895; re-en. Sec. 
2648, Rev. C. 1907; re-en. Sec. 2204, R. C. M. 1921. 


2205. When property is redeemed, clerk to note it in book. On the 
presentation of the receipt of the person named in the certificate or of 
the county treasurer for his use, of the total amount of redemption money, 
the county clerk must mark the word “redeemed,” the date, and by whom 
redeemed, on the certificate and in the margin of the book where the entry 
of the certificate is made. 


History: En. Sec. 126, p. 113, L. 1891; re-en. Sec. 3893, Pol. C. 1895; re-en. Sec. 
2649, Rev. C. 1907; re-en. Sec. 2205, R. C. M. 1921. 


2206. Treasurer’s deed when property is not redeemed in time— 
charges for making and acknowledgment. If the property is not redeemed 
in the time allowed by law for its redemption, the county treasurer, or his 
successor in office, must make to the purchaser, or his assignee, a deed of 
the property, reciting in the deed substantially the matters contained in 
the certificate, and that no person has redeemed the property during the 
time allowed for its redemption. The county treasurer is entitled to 
receive from the purchaser, for the use of the county, three dollars for 
making such deed. No charge must be made by the county treasurer for 
the making of any such deed where the county is the purchaser; and the 
acknowledgment of all such deeds, as provided in section 2191, must be 
taken by the county clerk free of charge. 


History: En. Sec. 227; p.. 113, L.,1891; References 
re-en. Sec. 3894, Pol. C. 1895; re-en. Sec. McKenzie v. Evans et al., 96 M 1, 12 
2650, Rev. C. 1907; re-en. Sec. 2206, R. C. et seq., 29 P 2d 657. 
M. 1921. Cal. Pol. C. Sec. 3785. 


2207. Assignment of rights of county in property acquired at sale— 
form of certificate. At any time after any parcel of land has been bid in 
by the county as the purchaser thereof for taxes, as provided in section 
2191, the same not having been redeemed, the county treasurer shall assign 
all the right of the county therein, acquired at such sale, to any person 
who shall pay the amount for which the same was bid in, with interest 
thereon at the rate of one per cent. per month, and the amount of all sub- 
sequent delinquent taxes, penalties, costs, and interest, as provided by law, 
upon the same from time to time when such tax became delinquent. He 
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shall execute to such person a certificate for such parcel, which may be sub- 
stantially in the following form: 


i gee Men Bye Me a a APE , the treasurer of the cotinty off..uus det) ee 
state of Montana, do een certify that at the sale of lands pursuant to 
the tax assessment for the year 19........ , in the county poly. tad-..tes-2 eee : 
and which sale was held on the ...........-...---------1-- GAY Ole. ue ae ; 
iL Rae , for the purpose of liquidating said assessment, the following de- 


scribed=parcel' ol land, situate iu-sald COUNLY Ol.cl..1- 32 4e ee 
state of Montana, to-wit, (insert description) was duly offered for sale; 
that there was no purchaser in good faith for the same as provided by 
law on the first day the property was offered for sale; and thereafter, on 
there: @ sks Aue day 20 twain! eee ans Palo ae aT again offered said 
property for sale at the place advertised for such “ele and no person or 
purchaser offered to take the same and pay the taxes, cost, and charges 
due as. aforesaid, the whole amount of the property assessed and described 


asvabove wassstruck ort to*thelcounty of ke. cee ee as the pur- 


chaser thereof for the sum of .............. 
ing unredeemed, and on this day ..... 


ween nese n-ne een 


and the same still remain- 


Se ee A TAO e having paid into 


the treasury of said county the amount for which the same was bid in, 
together with all subsequent delinquent taxes, penalties, costs, and inter- 


est amounting in allio, “ea 


FUME BAR dollars ; 


Now, therefore, in consideration thereof, and pursuant to the statute 
in such case made and provided, I do hereby assign and set over all the 
right, title and ‘interest Of Lhe aoutity ol eee eee ee ee , State of 
Montana, acquired in said lands under and by virtue of said sale, to the 


SHS bpp stot cs REE an dik de Rh : 


his heirs and assigns, forever, together with 
all the rights, powers, and privileges of the said county of 


to take steps to receive a deed thereof, or receive payment in case of a 
redemption, subject, however, to redemption as provided by law. 


History: En. Sec. 1, Ch. 151, L. 1917; 
re-en. Sec. 2207, R. C. M. 1921. 


County Treasurer Without Authority to 
Assign Right of County in Irrigation Dis- 
trict Land Acquired at Tax Sale 


Held, that the county treasurer is with- 
out authority to assign the right of his 
county to irrigation lands acquired by it 
at tax sale under either the irrigation dis- 
trict law as it was prior to July, 1920, 
when the district sold its bonds, or under 
section 2207, a general statute, which pro- 
vides that where a county has bid in a 
parcel of land for ‘‘taxes’’ the treasurer 
shall assign its right to any person willing 
to pay the amount due, irrigation district 
assessments not being taxes within the 
meaning of the section. (Justices Stewart 


County treasurer. 


and Angstman dissenting.) 
Malott v. Cascade Co., 
seq., 22 P 2d 811. 

Id. It is the duty of a county which 
holds irrigation district lands acquired at 
tax sale to apply for tax deed, sell the 
land as speedily as possible and distribute 
the proceeds agreeably to equity, and 
where it has disposed of such land by as- 
signment of its right under this section, 
it must return the purchase price. 


State ex rel. 
94 M 394, 402 et 


References 


Sanderson v. Bateman, 78 M 235, 247, 
253 P 1100; State ex rel. City of Billings 
v. Osten, 91 M 76, 80, 5 P 2d 562; Me- 
Kenzie v. Evans et al., 96 M 1, 12 et seq,, 
29 P 2d 657; Anderson v. Mace et al., 99 
M 421, 45 P 2d 771. 


2208. To what sales preceding section applicable—rights of holder of 


certificate. 


The provisions of this act shall apply to any sales of land for 
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which a treasurer’s deed shall not at the time of the passage hereof have 
actually issued, regardless of whether the sale shall have been made at 
any date heretofore, as well as to future sales for recovery of taxes; and 
the holder of any such certificate shall therefore have the same rights, 
powers, and privileges with regard to securing a deed as any purchaser 
of lands at tax sale may now have. 
History: En. Sec. 2, Ch. 151, L. 1917; References 
re-en. Sec. 2208, R. C. M. 1921. State ex rel. Malott v. Cascade Co., 94 
M 394, 402, 22 P 24 811. 

2208.1. Sale of tax deed lands—terms—taxation of lands sold—lease 
and exchange of lands. Whenever the county shall acquire any land by tax 
deed, it shall be the duty of the board of county commissioners, within six 
months after acquiring title, to make and enter an order for the sale of such 
lands at public auction at the front door of the court house, provided, 
however, that thirty days’ notice of such sale shall be given by publication 
in a newspaper printed in the county, such notice to be published once a 
week for three successive weeks, and by posting notice of such sale in at 
least three public places in the county. Notice posted and published shall 
be signed by the county clerk and one notice may include a list of all 
lands to be offered for sale at one time. It shall describe the lands to be 
sold, the appraised value of same and the time and place of sale, and no 
sale shall be made for a price less than the fair market value thereof, as 
determined and fixed by the board of county commissioners prior to making 
the order of sale, which value shall be stated in the notice of sale. And 
it shall be the duty of the board of county commissioners to so appraise, 
order and advertise for sale all lands heretofore conveyed to the county by 
tax deeds within ninety days from and after this act takes effect. 


In the event any of said lands are not sold at such public sale, the county 
commissioners may at any time either again appraise, advertise and offer 
the same at public auction or sell the same at private sale at the best price 
obtainable, but at not less than ninety per cent of the last appraised value, 
and on such terms as may be agreed upon, provided the rate of interest on 
deferred payments shall not exceed four per cent per annum, and provided 
further that the terms other than price, as to each class of land, grazing, 
farming and irrigated, shall be uniform in each county. © 


If a sale is made on terms, the chairman of the board of county com- 
missioners shall execute a contract in behalf of the county, and upon 
the payment of the full purchase price, together with all interest and taxes, 
the chairman of the board of county commissioners shall execute a deed 
to the purchaser, or his assignee conveying the title of the county in and 
to the lands so sold. 

On the first Monday in March following the execution of such contract, 
the lands shall be subject to taxation in the name of the purchaser, or his 
assignee, and in the event the taxes are, not paid, and the same become 
delinquent, said contract shall stand cancelled and all payments theretofore 
made shall be taken, treated and regarded as rent for said property. 

Whenever any of such lands have been offered for sale at public auction 
and not sold, the county commissioners may, if deemed for the best interest 
of the county, lease said lands upon the best terms obtainable, provided 


1229 


2208.2-2.2109 POLITICAL CODE _ Ch. 199 


that such lease shall not extend over a period longer than five years, except 
of lands to be or within a legally created grazing district, when such lease 
may run for a period of not to exceed ten years. 


The county commissioners may also, after any of said lands have been 
offered for sale and not sold, when it is deemed for the best interests of 
the county, exchange said lands for other lands of equal value where the 
effect of such exchange would be to acquire land which could be leased or 
sold to better advantage. 

History: En. Sec. 1, Ch. 65, L. 1933. 


2208.2. Disposal of money from sale or lease of tax deed lands. All 
moneys received from the sale or leasing of any such lands, or of any lands 
received in exchange, shall be paid into the county treasury and shall be 
credited to each fund as the same would have been credited had the moneys 
so received been paid as taxes upon said land acquired by the county by 
tax deed, or upon the lands exchanged, and any surplus after paying all 
taxes with interest and penalties shall belong to the county. 

History: En. Sec. 2, Ch. 65, L. 1933. 


2208.3. Sale of exchanged lands. As to any lands received by the 
county in exchange the same may be sold or leased the same as might have 
been done with the lands exchanged. 

History: En. Sec. 3, Ch. 65, L. 1933. 


2208.4. Quieting title to lands acquired by county for taxes. Any 
county which has acquired, or may acquire, title to any land by tax deed 
may commence an action in the county to quiet title thereto, and in such 
action several tracts of land contiguous or non-contiguous may be included 
in one complaint, and all persons claiming any title to, interest in; or lien 
upon any of said lands may be joined as defendants. The procedure in 
such action shall be as provided in sections 9479 to 9488. It shall be the 
duty of the county attorney, upon request of the board of county commis- 
sioners of the county, to promptly commence and prosecute to final judg- 
ment any and all such actions. 

History: En. Sec. 4, Ch. 65, L. 1933. 


2208.5. Effect of act. Nothing in this act shall be held or construed to 
be as an amendment or modification of the provisions of section 2215. 
History: En. Sec. 5, Ch. 65, L. 1933. 


2209. Notice of application for tax deed. The purchaser of property 
sold for delinquent taxes or his assignee must, at least sixty (60) days, 
previous to the expiration of the time for redemption, or at least sixty (60) 
days before he applies for a deed, serve upon the owner of the property 
purchased, if known, and upon the person occupying the property, if the 
said property is occupied, and, if the records in the office of the county 
clerk and recorder show an unreleased mortgage or mortgages upon the 
property purchased, upon the mortgagee or mortgagees named in said 
mortgage or mortgages, or if assigned, upon the assignee or assignees of 
said mortgage or mortgages, a written notice, stating that said property, 
or a portion thereof, has been sold for delinquent taxes, giving the date of 
sale, the amount of property sold, the amount for which it was sold, the 
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amount due, and the time when the right of redemption will expire, or when 
the purchaser will apply for a tax deed, and the owner of the property, or 
the mortgagee, or the assignee of said mortgagee has the right of redemp- 
tion indefinitely until such notice has been given and the deed applied for, 
upon the payment of fees, percentages, penalties and costs required by law. 
Notice of any owner, mortgagee or assignee of mortgagee shall be given 
by registered letter addressed to such mortgagee or assignee at the post 
office address of said owner, mortgagee or assignee as disclosed by the 
mortgage records in.the office of the county clerk and recorder. In case 
of unoccupied property, or a mining claim, such notice must be by regis- 
tered mail deposited in the post office, addressed to any known owner 
residing in or outside of said county with the postage thereon prepaid, at 
least sixty (60) days before the expiration of the time for redemption, or 
at least sixty (60) days before the purchaser applies for such tax deed, in 
addition to notice to the mortgagee or assignee of mortgagee in the man- 
ner, and as hereby is provided; provided, that in all cases where the post 
office address of the owner, mortgagee, or assignee is unknown, the ap- 
plicant shall publish once a week for two (2) successive weeks in a news- 
paper published in the county where the property is situated, a notice sub- 
stantially in the following form: 


Notice of Application for Tax Deed 


day of apply to the county treasurer of 
ShaNenda’ th Pae pice ae county for a tax deed to the following described property, 


(Describe property) 


TO Rhee ae te een er hae 


Applicant. 


The first publication of such notice must be made at least sixty (60) 
days before the date of redemption or appleation for said deed. In all 
cases due proof of service of notice in whatever manner given, supported 
by the affidavit required by law, must be filed immediately with the clerk 
and recorder of the county in which the property is situated, and be kept 
as a permanent file in his office, and such proof of notice when so filed 
shall be prima facie evidence of the sufficiency of the notice. 


History: En. Sec. 128, p. 114, L. 1891; 
amd. Sec. 3895, Pol. C. 1895; amd. Sec. 1, 
Ch. 79, L. 1905; re-en. Sec. 2651, Rev. C. 
1907; amd. Sec. 1, Ch. 33, L. 1917; amd. 
Sec. 1, Ch. 87, L. 1921; re-en. Sec. 2209, 
BO. M1921 ama. Sec, 1)..Ch..156,0L. 
1929; amd. Sec. 1, Ch. 190, L. 1933. 


Operation and Effect . 


Provisions similar in character to those 
contained in this section and section 2212 
are a limitation upon the power of the 
treasurer to issue the tax deed, and ren- 
der void any deed issued by him without 
requiring a compliance with thm. The 


affidavit in particular is the basis upon 
which the treasurer is to act, and the con- 
ditions from which his power to issue the 
deed arises must appear by the affidavit. 
Cullen v. Western Mortgage & Warranty 
Title Co., 47 M 513, 527, 134 P 302. 

The provision of this section requiring 
the purchaser of property sold for delin- 
quent taxes to serve- upon the owner or 
occupant thereof the written notice speci- 
fied therein, thirty days before applying 
for the deed, is as binding upon a county 
as it is upon an individual. Harrington 
v. McLean, 70 M 51, 57, 223 P 912. See, 
also, Hinz v. Musselshell County et al., 82 
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M):.502,0 5135") 267. CP 61118; 4Shubat) vs 
Glacier County et al., 93 M 160, 18 P 2d 
614, and Small v. Hull et al., 96 M 525, 
531 et seq., 32 P 2d 4. 

The purpose of notice required by this 
section to be given by the purchaser of 
real property on delinquent tax sale prior 
to application for tax deed is, inter alia, 
to advise the owner thereof of the amount 
he must pay in case he desires to redeem 
and therefore, the amount must be stated 
correctly; hence, where a county in its 
notice to an owner included in the total 
amount of taxes due those unlawfully 
levied for three years, the notice stated 
the amount due incorrectly and the court 
properly enjoined the county treasurer 
from issuing a tax deed to the purchaser. 
Hinz v. Musselshell County et al., 82 M 
502, 5138, 267 P 1113. See, also, Tilden 
v. Chouteau County et al., 85 M 398, 279 
P 231, and Morse v. Kroger et al., 87 M 


2209.1. Taking of tax deeds by 
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54, 63, 285 P 185, and Shubat v. Glacier 
County et al., 93 M 160, 18 P 2d 614. 

The county treasurer is without author- 
ity to issue a tax deed unless the appli- 
cant has shown by his affidavit that, 
where the property is unoccupied, he 
posted notice of application therefor in 
a conspicuous place upon the property as 
required by this section and 2122, R. C. M. 
1921, the affidavit constituting the hasis 
upon which the treasurer acts. Gallash v. 
Willis, 90 M 148, 150, 300 P 569. 


References 


Cited or applied as section 2651, revised 
codes, before amendment, in Horsky v. Me- 
Kennan, 53 M 50, 58, 162 P 376; Arnold 
et al. v. Custer County et al., 83 M 130, 
139, 269 P 396; State ex rel. Bell v. Me- 
Cullough, 85 M 485, 437, 279 P 246; State 
ex rel. City of Billings v. Osten, 91 M 
76, 80, 5 P 2d 562. 


counties, cities and towns—notice of 


application—order of governing body required. Whenever a county, city or 
town has become or hereafter becomes the purchaser of property sold for 
delinquent taxes, and is the holder of the certificate of sale when the 
time for redemption expires, the board of county commissioners, city or 
tewn council or commission at any time thereafter deemed proper may 
order and direct the county clerk, city or town clerk, to apply to the 
county, city, or town treasurer, as the case may be, for the issuance to 
the county, city or town, of a tax deed for such property, and it shall then 
be the duty of the county clerk, city or town clerk, to give or post and cause 
to be published the proper notice of the application for such tax deed and 
to make the proper proof thereof, all in the manner required by section 
2209. Provided, however, that the board of county commissioners, city or 
town council or commission, cannot be compelled to order and direct the 
county clerk, city or town clerk, to apply to the county, city or town treas- 
urer, as the case may be, for the issuance of a tax deed within three years 
after the time for redemption has expired, unless the board of county com- 
missioners, city or town council or commission deems it proper so to do. 


History: En. Sec. 1, Ch. 92, L. 1927; 
amd. Sec. 1, Ch. 49, L. 1933. 


Operation and Effect 


Held, prior to amendment by _ Ch. 
49, L. 1933, in an action by holders 
of practically an entire issue of ir- 
rigation district bonds to compel county 
commissioners to apply for tax deeds to 
lands embraced in the district and bought 
by the county at delinquent tax sale, to en- 
able the county to sell them and apply 
the proceeds to the payment of interest 
delinquent on the bonds, that the provi- 


sion of this section to the effect that the 
board of county commissioners may at 
any time, after time for redemption of 
property sold on tax sale bought in by the 
county, deemed proper, order the county 
clerk to apply for tax deeds thereto, is 
mandatory, and that the board is without 
discretion in the matter. State v. Board 
a ey Commrs., 86 M 595, 608, 285 
32. 


References 


Arnold et al. v. Custer County et al., 
83 M 1380, 140, 269 P 396. 


2209.2. Validation of tax deeds heretofore issued counties, cities and 


towns. All tax deeds heretofore issued to counties, cities and towns, if in 
all other respects issued in conformity with law, shall be deemed and held 
to be legal, valid and subsisting deeds and sufficient in law to convey the 
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legal title to the premises therein described to the county, city or town to 
which issued, and shall be received in evidence in all of the courts of this 
state, notwithstanding the fact that notice. of application for any such 
deed was given or posted and caused to be published and proofs thereof 
made by the county, city or town treasurer, or by some person acting at 
his direction, or by some other person acting in behalf of the county, city 
or town, provided such notice was actually given or posted and caused to 
be published and proof thereof made by some officer of the county, city or 
town, or by some person acting in behalf of such county, city or town. 


History: En. Sec. 2, Ch. 92, L. 1927. 


2210. Redemption from tax sales. In all cases where real estate has 
been sold for delinquent taxes the purchaser at such tax sale, or his 
assignee, may, subsequent thereto, pay the subsequent taxes assessed 
against said land, and upon the redemption of said land from such tax 
sale, the redemptioner shall, in addition to the amount for which the said 
land was sold, with interest thereon, pay the subsequent taxes paid by the 
purchaser at such tax sale, or his assignee, with interest thereon at the 
rate of twelve per cent. per annum from the date of the payment of such 
taxes, and in all notices of application for tax deed the applicant shall 
state, in addition to the amount paid at the tax sale, the amount of subse- 
quent taxes paid by the applicant or his assignee upon such land, with 
interest thereon at the rate of twelve per cent. per annum from the date 
of such payment, and no redemption shall be made until the amount of 
such sale, with interest, and such subsequent taxes and interest shall have 
been paid by the person seeking to redeem such lands. 


History: En. Sec. 1, Ch. 98, L. 1913; 
re-en. Sec. 2210, R. C. M. 1921. 


Operation and Effect 


taxes assessed against it in 1921, including 
a statement of the amount due for taxes 
for the year 1920, did not state the cor- 


Under this section and section 2238, 
R. C. M. 1921, requiring a redemptioner 
to pay, in addition to the amount for 
which the property was sold, the subse- 
quent taxes paid by the purchaser, and 
section 2209, R. C. M. 1921, declaring 
that the notice which the purchaser must 
give when he applies for a tax deed must 
contain ‘‘the amount due,’’ a notice of 


rect amount due and was invalid and, 
therefore, the deed based thereon was. 
likewise void. Tilden v. Chouteau County 
et al., 85 M 398, 401, 279 P 231. 


References 


Thwing v. Weiser et al., 65 M 28, 31, 
210 P 750; Sanderson v. Bateman, 78 M 
235, 248, 253 P 1100; Shubat v. Glacier 
County et al., 93 M 160, 167, 18 P 2d 614. 


application for a deed to land sold for 


2211. Redemption from tax sale—piecemeal redemption. Whenever 
any person, firm, copartnership, corporation, or association shall desire to 
redeem from a tax sale and pay all subsequent taxes upon any lots, piece, 
or parcel of real estate, which said person, firm, co-partnership, corpora- 
tion, or association shall own or hold a mortgage or other lien against or 
have any interest in such property, it shall be the duty of the county 
treasurer of the county in which such real estate is situated to permit 
such redemption and payment; and in ease the said real estate shall have 
been assessed or sold, together with other real estate, or in case the tax. 
assessed against any other property shall be a len thereon, then it shall 
be the duty of said county treasurer to compute and apportion the tax that. 
should have properly been assessed against the said real estate sought to be 
redeemed, and upon which the taxes are sought to be paid, the same as if 
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said property had been separately assessed. Any personal property tax 
which is a lien upon said real estate shall be likewise computed and appor- 
tioned on the same percentage basis as the tax assessed against the real 


estate is apportioned. 

History: En. Sec. 1, Ch. 91, L. 1915; 
amd. Sec. 1, Ch. 73, L. 1919; re-en. Sec. 
2211, R. C. M. 1921; amd. Sec. 1, Ch. 48, 
L. 1923. 


Operation and Effect 


Held, under this section, that where a 
tract of land, not assessed in forty-acre 
divisions, had been sold for taxes, and the 
mortgagee, desiring to redeem a portion 
of such land, demanded of the county 
treasurer that he compute and apportion 
the taxes delinquent upon each forty- 
acre tract, it was the legal duty of the 
treasurer to comply with the demand and 
that the trial court erred in refusing to 
compel him by writ of mandate to per- 
form that duty. State ex rel. Federal 
Land Bank v. Hays, 86 M 58, 61 et seq., 
282 P 32. 

Id. Held, that this section, in requir- 
ing the county treasurer upon the request 
of one seeking to redeem from tax sale 
a portion of a tract of land on which 
he holds a mortgage and which portion 


2212. Affidavit showing notice 


had not been separately assessed, to com- 
pute and apportion the tax on the portion 
sought to be redeemed, is not unconstitu- 
tional as conferring the powers of an as- 
sessor upon the treasurer in a special and 
limited class of cases (sec. 26, art. V, 
const.), nor as authorizing levy and col- 
lection of taxes in any other manner than 
by general law (Id., sec. 11, art. XII). 

Id. While the assessment-roll, when 
completed and certified by the assessor 
as required by statute, may not be varied 
or contradicted by records made under the 
classification of lands act showing the 
full and true value of each forty-acre sub- 
division, such records are admissible in a 
mandamus proceeding to compel a county 
treasurer to compute the tax due on a 
portion of a tract of land assessed in bulk 
so as to enable a redemptioner to redeem 
such portion from tax sale, under this 
section, for the purpose of showing that 
the information was available to the 
treasurer from the records to enable him 
to make such computation. 


given—sum allowed for service of 


notice and making affidavit. No deed of the property sold at a delinquent 
tax sale must be issued by the county treasurer, or any other officer, to 
the purchaser of the property, until after such purchaser shall have filed 
with the treasurer, or other officer, an affidavit showing that the notice 
hereinbefore required to be given has been given as herein required, which 
said affidavit must be filed by the treasurer as other files, papers, and 
records kept. by him in his office. Such purchaser is entitled to receive the 
sum of three dollars for the service of said notice and the making of said 
affidavit; which sum of three dollars must be paid by the redemptioner at 
the same time and in the same manner as other costs, eben Lt penal- 


ties, and fees are paid. 


History: En. Sec. 129, p. 114, L. 1891; 
re-en. Sec. 3896, Pol. C. 1895; re-en. Sec. 
2652, Rev. C. 1907; re-en. Sec. 2212, R. C. 
M. 1921. 


The affidavit required by this section 
to be filed by a purchaser of property at 
a delinquent tax sale who asks for a tax 
deed must be in strict compliance with 
the statute, and must inter alia show 


Operation and Effect whether the property was occupied or not, 


A tax deed is not even prima facie 


evidence that: the holding of the certifi- 
cate had, thirty days before applying for 
such deed, given the written notice in the 
manner required by this and the preced- 
ing section, prior to the amendment of 
the latter, of his intention to make such 
application. Cullen v. Western ete. Title 
Co., 47 M 513, 527, 134 P 302; Horsky v. 
McKennan, 53 M 50, 58, 162 P 376. 

Id. The reception of tax deeds in evi- 
dence, without proof of the fact that the 
holder of the certificates of purchase gave 
the thirty-day notice of his intention to 
apply for the deeds, was error. 


and if occupied, that the person upon 
whom the notice was served was at the 
time occupying it. Harrington v. Me- 
Lean, 70 M 51, 58, 223 P 912. 

The county treasurer is without author- 
ity to issue a tax deed unless the appli- 
cant has shown by his affidavit that 
where the property is unoccupied, he 
posted notice of application therefore in 
a conspicuous place upon the property as 
required by this section and section 2209, 
the affidavit constituting the basis upon 
which the treasurer acts. Gallash v. Willis, 


90 M 148, 150, 300 P 569. 
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References v. McCullough, 85 M 435, 437, 279 P 246; 
Arnold et al. v. Custer County et al., Small v. Hull et al. 96 M 525, 531, 32 
83 M 130, 140, 269 P 396; State ex rel. Bell: P 2d 4. 

2213. Form of tax deed—deed prima facie evidence of what. The 
form of a tax deed of an estate in real property, executed by a county 
treasurer, may be made in substance as follows: 

Ehistindentures inode by and. between). ee ee ee (insert 
name of treasurer), county treasurer of the county of....................-222---22-------- 
(insert name of county), in the state of Montana, the party of the first 


Techs ME Tg BO paemee en 2 (insert name of grantee), the party of the 
second part, Witnesseth: 

Whereas, there was assessed for the year ...............-....02..---- (insert year), 
PEL Gaia V6 Obi. ere a (insert name), that certain tract. 
of land hereinafter described, and the taxes for said year levied against 
said property amounted to the sum of 20... ce eteenneeeenaee (insert amount) 


dollars; and 
_ Whereas, said taxes were not paid and said property was sold for the 


Damen Ole sald sta s neLOrey.2....-...-0 sch gate eee aeaees (insert name of grantee), 
ile Lee cst PITRE DL ay Js, OL 2c: s-teue cars eae eo ee (insert month), 
P29 LIM tae aekivae 8 Puectra vent), 10L- tN SUM. Olsen cesta... (insert 


amount) dollars, and certificates of sale were duly issued and filed as. 
required by law; and 

Whereas, no redemption from said sale has been made, and the said 
erantee has given the necessary notice of application for tax deed as 
required by law; 

Now, therefore, I, -....-.-.-...---- eae ODER ART Ban (insert name of treasurer), 
COMMS wanhOncyrersan nie COUNTY OL ch. 4.22- ae anal (insert name of 
county), in the state of Montana, for and in consideration of the sum of 
SAP a PS De es (insert amount) dollars paid, do grant to 
SA aah Wig ee ae ee, CINSert) name. Of ,grantee)).all the property. 
PLATS AT RTE Re PEARCE ae nen a re (insert name of county) county, state of 
Meee eat OTA ECA AE: tOLLO WS)o 0-425: cage-teee cto oes ote soca Paced eecidewactandet Ao csnleupabs 
(here insert description of the land sold for taxes and sought to be con- 
veyed). 


Witnessamy hand this .4:)-2 43k linsertedlay Jadays Glee eit oat 
Cipsert Mont Ao.) eis es tee (insert year). 
(Coun. YsbreasUurerwOt uke ca. eee ke county, 


state of Montana. 


A tax deed executed in the form as provided in this section, when duly 
acknowledged and proved, is prima facie evidence that: 

1. The property was assessed as required by law. 

2. The property was equalized as required by law. 

3. The taxes were levied in accordance with law. 

4. The taxes were not paid. 

5. That notice of tax sale was given and published, and property sold 
at the proper time and place as prescribed by law. 

6. The property was not redeemed, and that the proper notice of 
application for deed has been served or posted as required by law. 
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The person who executed the deed was the proper officer. 


8. Where the real estate was sold to pay taxes on personal property, 
that the real estate belonged to the person liable to pay the tax. 


History: Ap. p. Sec. 1748, 5th Div. 
Comp. Stat. 1887; amd. Sec. 130, p. 115, 
L. 1891; re-en. Sec. 3897, Pol. C. 1895; 
re-en. Sec. 2653, Rev. C. 1907; amd. Sec. 
1, Ch. 103, L. 1919; re-en. Sec. 2213, R. C. 
M. 1921. Cal. Pol. C. Sec. 3786. 


Operation and Effect 


Where a tax deed shows on its face that 
it is void because the county was a com- 
petitive bidder at the sale, a grantee of 
the county cannot rely upon the presump- 
tion that official duty had been regularly 


as prescribed by law. Rush v. Lewis and 

Clark County, 36 M 566, 570, 93 P 943. 
Under this section a tax deed is prima 

facie evidence that proper notice for ap- 


plication for the deed was served or posted 


as required by law. Richardson v. Lloyd 
et al, 90°M 127, 1315°300 Pao, 


References 

Cited or applied as section 2653, revised 
codes, before amendment, in Cullen vy. 
Western Mortgage & Warranty Title Co., 
47 M 5138, 523, 134 P 302. 


performed, or that the property was sold 


2214. Of what deed is evidence—actions concerning. Such deed, duly 
acknowledged or proved is (except as against fraud) conclusive evidence 
of all other proceedings from the assessment by the assessor up to the exe- 
cution of the deed, both inclusive, and no action can be maintained to set 
aside or annul a tax deed or to assert a title hostile to a tax deed upon 
any ground whatever, whether on the ground that said deed, or any prior 
proceeding, was irregular or void, other than that the deed was void be- 
cause no taxes were delinquent on said lands, or because redemption had 
been made from said tax sale, unless the action is commenced within one 
year from and after the date of the issuance of said tax deed; provided 
that any such action as regards any tax deed heretofore issued shall be 
barred unless instituted within one year from and after the passage and 
approval of this act; and, provided further that in any action now pending, 
or hereafter brought to set aside or annul any tax deed, or to quiet title, 
or to determine the rights of such purchaser, including the county, or his 
successors, to real property claimed to have been acquired by reason of 
tax proceedings or a tax sale, the purchaser or his successor upon filing an 
affidavit may obtain from the court an order directed to the person claim- 
ing to own the property, or to have any interest in or lien upon said 
property, or a right to redeem the same, or claiming rights hostile to the 
tax title (which said person is herein, for convenience, called the true. 
owner), commanding him to deposit in court, to the use of the tax pur- 
chaser or his successors, the amount of all taxes, interest and penalties 
which would have accrued if said property had been regularly and legally 
assessed and taxed as the property of said true owner and sold for delin- 
quent taxes and was about to be redeemed by him, and the amount of all 
sums reasonably paid hereafter by said purchaser or his successors after 
three years from the date of said tax sale in preserving said property or 
in making improvements thereon while in possession thereof, as the total 
amount of said taxes, interest, penalties and improvements is alleged by 
the plaintiff and shall appear in said order, or to show cause on a date 
to be fixed in said order, not exceeding thirty days from the date thereof, 
why such payments should not be made. Said affidavit shall set forth 
the place of residence of said true owners and whether they are in the 
state of Montana, if known to the plaintiff, or that the same is not known 
to the plaintiff. Said order shall be filed with the clerk and a copy served 
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personally upon all persons shown in said affidavit to be residents of and 
in the state of Montana, and jurisdiction shall be acquired over all other 
persons by publishing the same once in a newspaper in the county, and by 
posting the same in three public places in the county at least ten days 
before the day fixed for the hearing and by leaving a copy with the county 
treasurer. Upon the hearing of the order to show cause the court shall 
have jurisdiction to determine said amount and to make an order that the 
same be paid into court within a given time, not exceeding thirty days 
after the making of said order. If such amount, when so determined, shall 
not be paid within the time fixed by said court, then said true owner shall 
be deemed to have waived any defects in the tax proceedings and any right 
of redemption, and thereupon, irrespective of any irregularities, defects 
or omissions or total failure to observe any of the provisions of the stat- 
utes of Montana regarding the assessment, levying of taxes, or sale of 
property for taxes, and the giving of notices, including notices of redemp- 
tion, or concerning tax deeds, whether or not such omissions or failures 
makes said proceedings void (other than that the taxes were not delinquent 
or have been paid), the title of such true owner shall not be quiet as against 
said purchaser or his successors, and a decree shall be entered in said 
action quieting the title of said purchaser or his successor as against 
said true owner. If such payment shall be made into court, and said true 
owner shall be successful in said action and said tax proceeding shall 
be held void, said sum shall be paid to the purchaser or his successors. 
If said true owner shall not be successful in said action and the title of 
said purchaser or his successors shall be sustained, said money shall be 
returned to said true owner. In actions to quiet title, when brought by 
the purchaser or the county, or their successors, several tracts of land con- 
tiguous or non-contiguous, and whether owned by different defendants, 
may be set forth in one complaint, and all persons claiming any title to or 
interest in or len upon any of said premises, or any part thereof, although 
their said claims are independent and not in common, and do not cover 
the same tracts, may be joined as defendants. The procedure in said action 
shall follow, as near as may be, the procedure specified in sections 9479 to 
9488. In the final judgment the court shall also determine the rights 
srowing out of any additional taxes on said property accruing or being 
paid by either party during the pendency of said suit and, in said suit, 
the court shall have complete jurisdiction to fix the amount of taxes which 
should have been paid and to determine all questions necessary in grant- 
ing full relief, including the power, in appropriate cases to order any 
assessor or other tax officer to make and certify to the court a corrected or 
new assessment or to do any other act or thing necessary to enable the 
court to do complete justice in the premises. Errors may be reviewed on 
appeal from the final judgment. 


History: En. Sec. 131, p. 115, L. 1891; do away with a tax deed as a claim of 
re-en. Sec. 3898, Pol. C. 1895; re-en. Sec. title adverse to the plaintiff, it is an 
2654, Rev. C. 1907; amd. Sec. 1, Ch. 50, action ‘‘to set aside or annul’’ a tax deed 
L. 1909; re-en. Sec. 2214, R. C. M. 1921; so as to make the provision of this section 
amd. Sec. 1, Ch. 85, L. 1927. Cal. Pol. C. applicable, even though it may be termed 
Sec. 3787. one to quiet title. Cullen v. Western 

Actions to Set Aside Tax Deeds Mortgage & Warranty Title Co., 47 M 513, 

Where the sole aim of an action is to 529, 134 P 302. 
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Appeal Not Allowed from Order Relat- 


ing to Deposit 

Under this section, plaintiff in an action 
to set aside a tax deed is required to de- 
posit in court the amounts therein provid- 
ed for, before being permitted to maintain 
his action. If there be any question raised 
as to the amount so to be deposited, the 
court has jurisdiction to fix the amount 
after hearing on order to show cause. No 
appeal lies from such an order. Held, that 
the order is reviewable on appeal from 
the judgment in the main action to set 
aside the tax deed, and that the owner (re- 
demptioner) is not estopped from contest- 
ing the correctness of the order by making 
the deposit as fixed by the court, to en- 
able him to maintain his action. Tilden v. 
Chouteau County et al., 85 M 398, 279 
Pireor 

“*Conclusive Evidence of all Tax Pro- 
ceedings’’ Effect of This Provision 

Notwithstanding the provision of chap- 
ter 85, laws of 1927 (this section), that a 
duly executed tax deed is conclusive evi- 
dence of all tax proceedings up to the 
execution of the deed, the owner may in 
an action to quiet title show that notice 
of the application for tax deed was not 


served upon him as required by section. 


2209, such requirement being jurisdic- 
tional. Small v. Hull et al, 96 M 525, 
529, 32 P 2d 4. 

Constitutionality 


Held, that this section does not offend 
against the requirements of section 23, 
article V, of the constitution, relative to 
the contents of the title to an act, in that 
the provision for a deposit of taxes, inter- 
est and penalties is germane to the mat- 
ters expressed in the title, and therefore 
sufficient to meet the constitutional re- 
quirement. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852. 

Id. Held, that, in view of the fact 
that the statutory proceedings for a sale 
of property for delinquent taxes are pri- 
marily designed as a means for collecting 
the tax against it, this section, requiring 
a deposit of taxes, etc., preliminary to ac- 
tion to set aside a tax deed, may not be 
held invalid under section 13, article XV, 
of the constitution, as destructive of 
vested rights, in that it imposes obliga- 
tions with respect to a past transaction 
which were not required at the time the 
property was sold for taxes. 

Held, that this section and chapter 162, 
laws of 1929, in so far as they purport to 
authorize a county to relinquish to the 
purchaser of lands at tax sale the amount 
of delinquent taxes, interest and penalty, 
required by order of court to be deposited 
by the original owner as a condition pre- 
cedent to his right to maintain an action 
to set aside the tax deed, if the deed be 
set aside, are in conflict with section 39, 
article V, of the constitution, prohibit- 
ing the release by the state or a subdivi- 
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sion thereof of an obligation due. it, and 
to that extent invalid. Shull v. Lewis and 
Clark County, 93 M 408, 415, 19 P 2d 901. 

Id. In view of the above holding, all a 
purchaser of land from the county at tax 
sale, on attack of the deed by the original 


owner, may, under this section, demand as. 


a deposit from such owner prior to trial 
is that which he has paid to the county, 
with interest, and which he has reasonably 
expended in preserving and improving the 
property, to be paid to the purchaser in 
case the deed be set aside, the plaintiff, 
in that event, being then required to pay to 
the county the balance of the taxes, pen- 
alty and interest due over and above what 
had been paid by the purchaser. 

See also Small v. Hull, 96 M 525, 529, 
32 P 2d 4. 

Deposit of Taxes and Other Costs 

A stipulation between the parties to an 
action to annul a tax deed to the effect 
that the party attacking its validity need 
not deposit in court as a condition prece- 
dent to his right to maintain the action the 
sums required by this section to be paid 
to the purchaser in case the deed be held 
invalid, is tantamount to a compliance 
with the requirement, the purchaser there- 
by waiving immediate deposit and the 
claimant agreeing to pay when ealled 
upon to do so if decree should go for him. 
Glacier County v. Schlinski et al. 90 M 
136, 300 P 270. 

This section, authorizing the district 
court to order one seeking to set aside a 
tax deed or the quieting of title to real 
property acquired by tax sale, to make a 
deposit of accrued taxes, interest and 
penalties as a condition precedent to his 
right to maintain the action, held to ap- 
ply to a proceeding to enjoin issuance of 
a tax deed. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852. 

Where a county, defendant in an action 
to set aside a tax deed, made no demand, 
under this section, that plaintiff deposit 
the taxes, interest, etc., due it, in advance 
of trial, the court erred in including them 
in an order made pursuant to a demand by 
its co-defendant, purchaser from the 
county. Shull v. Lewis and Clark County, 
93 M 408, 415, 19 P 2d 901. 

Td. Plaintiff in an action to set aside 
a tax deed may refuse to make the de- 
posit authorized by this section where the 
order requiring it to be made embraces 
improper items, and raise the question on 
appeal from the judgment entered for de 
fault in making it. 

Id. An order requiring plaintiff in an 
action to set aside a tax deed to deposit 
in court the moneys authorized by this 
section as a condition precedent to his 
right to maintain the action, is not the 
equivalent of a rendition of judgment and 
therefore the successful defendant was 
not required to serve his cost bill within 
five days after notice of the order. 
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Id. <A purchaser of real property ob- 
tained by a county at tax sale may, in an 
action by the former owner to set aside 
the deed, require the latter to deposit, 
under this section, the amount of taxes 
and installments of the purchase price 
paid by him after the purchase, and re- 
cover the same in the event plaintiff has 
judgment. 

Id. Failure of a county, made co-defen- 
dant in an action to set aside a tax deed, 
to appear and demand that plaintiff as a 
condition to his right to maintain the ac- 
tion make a deposit of taxes, interest and 
penalty due, did not result in a remission 
thereof, contrary to section 39, article V, 
constitution, the trial court, on retrial 
ordered, having power to protect the 
rights of the county in that behalf. 


Misnomers or Other Mistakes 


When land is sold as the property of a 
particular person for taxes which have 
been correctly imposed upon the land, no 
misnomer or other mistake relating to 
the ownership thereof affects the sale to 
render it void or voidable, such mistake 
being in the nature of an informality or 
irregularity only. Cullen v. Western 
Mortgage & Warranty Title Co. 47 M 
513, 523, 184 P 302. 


Operation and Effect 


The clause of this section, making a tax 
deed conclusive evidence of all proceed- 
ings leading up to its execution, refers 
to acts and proceedings required at the 
hands of the officers charged with duties 
in relation to assessment and taxation, 
and not to something necessary to be 
done by the applicant for the deed. Cul- 
len v. Western Mortgage & Warranty 
Title Co., 47 M 513, 527, 134 P 302. 

As this section presupposes the issuance 
of a valid instrument, a tax deed which 
is’ void on its face, and therefore not a 
deed but a nullity, does not come within 
the purview of its provisions. Horsky v. 
McKennan, 53 M 50, 64, 162 P 376; Linde- 
man v. Pinson, 54 M 466, 471, 171 P 271. 


While chapter 85, laws of 1927, is en- ' 


titled ‘‘An act for the validating of tax 
sales and deeds heretofore or hereafter 
made,’’ ete., it merely prohibits an attack 
upon a tax deed for a defect in tax pro- 
ceedings or tax sales after the expiration 
of one year subsequent to its issuance, 
and therefore has no effect upon a deed 
attacked in a suit instituted within the 
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year. Glacier County v. Schlinski et al., 
90 M 136, 300 P 270. 


Statute of Limitations 


This section is a statute of limitations, 
and must be pleaded in the answer by 
one seeking to take advantage of it. Cul- 
len v. Western Mortgage & Warranty 
Title Co., 47 M 5138, 528, 134 P 302. 

Under the rule that the legislature may 
amend a statute of limitations by short- 
ening the time within which an action 


‘may be brought without impairing vested 


rights, if the statute as amended still of- 
fers a reasonable time within which to 
act, this section, fixing the time within 
which an action to set aside a tax deed 
may be brought at one year, instead of 
two as theretofore, after the issuance of 
the deed, or the passage of the act with 
relation to deeds theretofore issued, is not 
unconstitutional as impairing such rights, 
the time thus given being reasonable. 
Couch v. Chase, 91 M 234, 236 et seq., 6 
Pega SOs 

Held, that the provision of this section 
that an owner of realty sold for delin- 
quent taxes may not maintain an action 
to set aside a tax deed thereto as irregu- 
lar or void unless commenced within one 
year from date of its issuance, amounts 
to a taking of his property without due 
process of law, where the affidavit re- 
quired by section 2212 showed upon its 
face that notice of application for the 
deed had never been served upon the 
owner, though the deed recited that this 
had been done. Small v. Hull et al., 96 
M 525, 529, 32 P 2d 4. 


Tender of Taxes, etc., Does Not Waive 
Right to Attack Deed 


Defendant in an action by a county to 
quiet title to real property acquired by 
tax deed did not waive his right to at- 
tack the deed on the ground that the 
notice of application for deed did not 
correctly set out the amount due to bring 
about redemption, by his tender of a 
larger amount than that due, made pur- 
suant to an order of court under chapter 
85, laws of 1927, requiring a deposit as a 
condition precedent to his right to be 
heard. Glacier County v. Halvorson Mer- 
cantile Co., 93 M 520, 524, 19 P 2d 648. 


References 


State et al. v. Board of Commissioners 
et al., 89 M 37, 276 P 1. 


Validation of delinquent tax sales and sales of real property 
All sales heretofore made, or attempted to be made, by coun- 


ties of real property purchased for taxes, and the deeds to purchasers and 
the contracts for sale of real property to purchasers, whether irregular or 
void for any failure to comply with any of the provisions of any statute or 
of any act of the legislature relating to the time or manner or form of 
the publication of the notice of sale or to the time or place or manner of 
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posting notices of sale of real property, are hereby confirmed; and said 
deeds and contracts, and any deed or contract executed under this section, 
shall vest in the purchaser, as of the date of said deed or contract, all the 
right, title, interest, estate, lien, claim and demand of the state of Montana, 
and of the county, in and to said real estate. 

History: En. Sec. 1, Ch. 140, L. 1931. 


2214.2. Validation of tax deeds. That any tax deed heretofore issued 
in this state shall not be held invalid by reason of any defect in the form, 
substance or amounts stated to be due in the notice of application for tax 
deed and all tax deeds heretofore issued are legalized and declared to be 
valid and legal regardless of any error, defect, omission, irregularity or 
failure to correctly state the amount due in the notice of application for 
tax deed, provided that this act shall not apply to any case where, prior to 
the passage and approval of said act, the owner of land or party entitled 
to redeem shall pay or tender to the owner or holder of the tax deed or 
the county treasurer of the county wherein the land described in said tax 
deed is situated, the amount actually due for taxes, penalty and interest 
at the time when said money is so tendered. 

History: En. Sec. 1, Ch. 79, L. 1933. 


2215. Title conveyed by deed—procedure to cure defects. All deeds 
heretofore or hereafter executed more than three years after any tax sale 
shall be deemed to convey to the grantee the absolute title to the lands 
described therein as of the date of the expiration of three years following 
the date of sale, including all the right, title, interest, estate, lien, claim 
and demand of the state of Montana, and of the county, in and to said 
real estate, and including the right of, if said tax deed or tax sale, or any 
of the tax proceedings upon which said deed may be based, shall be 
attacked and held irregular or void, to recover the unpaid taxes, interest 
and penalties which would accrue if said tax proceedings had been regular 
and it was desired to redeem said property, free of all encumbrances, 
except the lien for taxes which may have attached subsequent to the sale, 
and except when the land is owned by the United States or the state, in 
which case it is prima facie evidence of the right of possession accruing 
as of the date of the expiration of such period for redemption. If any 
tax deed or deed purporting to be such has been or shall be issued more 
than three years and thirty days after any tax sale or attempted tax sale, 
the grantee may publish in any newspaper in the county published at the 
county seat or if none, in any other newspaper once a week for two weeks 
a notice entitled “a notice of claim of a tax title” which shall set forth 
a description of any property claimed to have been acquired by a tax deed, 
an estimate of the amount due thereon for taxes, interest and penalties, 
and a statement that for further particulars reference is made to the rec- 
ords in the office of the county treasurer; also the name of the person 
claiming to have obtained a tax deed to said property and the name of 
the person in whose name said property was assessed or taxed and a state- 
ment that demand is made that such person shall, within (30) thirty days 
after the first publication of said notice, pay to said claimant or to the 
county treasurer to his use the amount of the taxes, interest and penalties 
as the same may appear in the records of the county treasurer or bring a 
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2215.1, 2215.2 
suit to quiet his title or to set aside said tax deed or deeds. Any mistake 
in the amount or in any name specified in said notice shall not invalidate 
the same. If, within said period of (30) days, said taxes, interest, and 
penalties shall not have been paid or said suit brought, all defects in the 
tax proceedings and any right of redemption shall be deemed waived and 
thereupon, irrespective of any irregularities, defects, or omissions, or total 
failures to observe any of the provisions of the statutes of Montana re- 
garding the assessment, levying of taxes, or sale of property for taxes, and 
the giving of notices including notices of redemption, whether or not such 
omissions or failures make said proceedings void (other than that the taxes 
were not delinquent or have been paid) the title to said property de- 


scribed in said notice and in the tax deed shall be valid and binding. 


History: En. Sec. 132, p. 115, L. 1891; 
re-en. Sec. 3899, Pol. C. 1895; re-en. Sec. 
2655, Rev. C. 1907; re-en. Sec. 2215, R. C. 
M. 1921; amd. Sec. 2, Ch. 85, L. 1927. Cal. 
Pol. C. Sec. 3788. 


Encumbrances 


The provision of this section is impera- 
tive that the tax deed in question extin- 
guishes the lien of special improvement 
assessments, as it does all contract liens, 
and even prior tax liens. State v. Jef- 
fries, 83 M 111, 121, 270 P 638. 

Held, that section 7213, R. C. M. 1921, 
making bonds issued by an irrigation dis- 
trict a lien upon all lands in the district, 
thereby created a lien which constitutes 
an encumbrance against them, within the 
meaning of the term ‘‘encumbrance’’ as 
used in this section, providing that a tax 
deed conveys to the grantee absolute title 
“‘free of all encumbranees.’’ State et al. 
v. Board of Commissioners et al., 89 M 387, 
75 et seq., 296 P 1. 

See also: Stanley v. Jeffries, 86 M 114, 
124, 284 P 134. 

See also: Richardson v. Lloyd et al., 
90M; 127, 32,f 800 8 P2054; 

On the theory that this section, provid- 
ing in effect that a tax deed cuts off all 
prior tax liens, was impliedly amended by 
chapter 100, section 9, laws of 1929, de- 


claring that such a deed shall be subject 
to the lien of any special or local improve- 
ments payable after the execution of the 
deed, the operation of the amendment is 
prospective, not retroactive. State ex rel. 
City of Billings v. Osten, 91 M 76, 78 
et seq., 5 P 2d 562. 


Implied Amendment 
See last paragraph under Encumbrances. 
Title 


By the enactment of this section, pro- 
viding that a tax deed conveys absolute 
title ‘‘free from all encumbrances except 
the lien for taxes which may have at- 
tached subsequent to the sale,’’ a new 
title in the nature of an independent 
grant from the sovereignty is created, ex- 
tinguishing all former titles and liens not 
expressly exempted from its operation. 
State v. Jeffries, 83 M 111, 116 et seq., 
a OT Ek) OSoe 


References 

Tilden v. Chouteau County et al., 85 M 
398, 402, 279 P 231; State ex rel Souders v. 
District Court, 92 M 272, 12 P 2d 852; 
Shull v. Lewis and Clark County, 93 M 
408, 415, 19 P 2d 901; State ex rel. Malott 
v. Cascade Co., 94 M 394, 409, 22 P 2d 811; 
Small v. Hull et al., 96 M 525, 529, 32 P 
2d 4. 


2215.1. Action to procure tax deed—taxes to be paid. The purchaser 


of property sold for delinquent taxes or his assigns desiring a tax deed 
thereto may at his option, in addition to all other methods now provided by 
law, bring and maintain an action in the district court of the county in 
which such real property is situated, which said action shall be brought 
and except as herein provided shall be prosecuted as in other civil actions. 
Before bringing the action, the plaintiff, unless it be the county, shall pay 
all delinquent taxes assessed subsequent to the date he procured the cet- 
tificate of sale which may then be due to the county. 
History: En. Sec. 1, Ch. 176, L. 1933. 


2215.2. Commencement of action—parties—complaint. The action 
shall be commenced by the filing of a verified complaint in which the 
party so commencing the same shall be named as plaintiff, and all per- 
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sons having an interest in said property either as owner, encumbrancer, 
or otherwise, whose interest shall appear of record in the office of the 
county clerk and recorder of the county in which the said action is insti- 
tuted, together with the county treasurer of said county, shall be named 
as defendants; if the county is the applicant, the action shall be brought 
in the name of the county clerk and recorder of said county; the com- 
plaint shall, among other things, set forth the description of the real prop- 
erty involved, the year in which the delinquent taxes were assessed, the 
amount for which the property was sold, the amount of taxes subse- 
quently paid, the date of the sale of said property, the person to whom 
sold, the nature of the interest in said land held by the respective defend- 
ants or any of them, and the amount 3 money necessary to redeem the 
said lands from the said sale. 
History: En. Sec. 2, Ch. 176, L. 1933. 


2215.3. Lis pendens. Upon the filing of the complaint, a notice of the 
pendency of said action shall be recorded in the office of the county clerk 
and recorder of the county in which the said action is pending, and the lis. 
pendens so recorded shall be filed with the clerk of the court and shall © 
become a part of the judgment roll of said action. 

History: En. Sec. 3, Ch. 176, L. 1933. 


2215.4. Summons—form—service.. Upon the filing of the complaint, a 
summons must be issued under the seal of the said court in manner, form 
and in substance as in civil actions, with the additional statement: “This 
action is brought for the purpose of procuring a tax deed from the county 
UPCHSIROR Ole ts ai gh ieee nee county (name of county), Montana, for 
the lands and premises described as: (description of the land). Service 
of said summons shall be made as in civil actions. 

History: En. Sec. 4, Ch. 176, L. 1933. 


2215.5. Defense to action—redemption of parcels. Any defendant may 
appear in said action within the time provided by law for appearances in 
civil actions and may set up any defense to the said action he may have, 
and may therein question the legality, validity or the sufficiency of any 
act had in connection with the assessment or sale of said land; any defend- 
ant to said action may make redemption of said lands from said tax sale by 
paying the total amount of delinquent taxes and penalties, with interest 
thereon at eight per centum (8%) per annum from date of payment, which 
plaintiff shall have paid, together with costs of the action, and upon such 
payment a certificate of redemption therefrom shall be issued by the county 
treasurer of said county to the defendant so paying, and thereupon the 
said action shall be dismissed; whenever a defendant shall desire to redeem 
from a tax sale and pay all subsequent taxes upon any lots, piece, or parcel 
of real estate, which said person, firm, copartnership, corporation or asso- 
ciation shall own or hold a mortgage or other lien against or have any 
interest in such property, it shall be the duty of the county treasurer of the 
county in which such real estate is situated to permit such redemption and 
payment; and in ease the said real estate shall have been assessed against 
any other property shall be a lien thereon, then it shall be the duty of said 
county treasurer to compute and apportion the tax that should have 
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properly been assessed against the said real estate sought to be redeemed, 
and upon which the taxes are sought to be paid, the same as if said property 
had been separately assessed. Any personal property tax which is a lien 
upon said real estate shall be likewise computed and apportioned on the 
same percentage basis as the tax assessed against the real estate is appor- 
tioned. 

History: En. Sec. 5, Ch. 176, L. 1933. 


2215.6. Judgment by default not authorized—costs. No judgment in 
any such action shall be given by default but the court must require proof 
of the facts alleged in the complaint and other pleadings in said action. 
The court shall allow the successful party his costs to be fixed by the 
eourt including a reasonable attorney’s fee in all cases where the county 
is not the applicant. 

History: En. Sec. 6, Ch. 176, L. 1933. 


2215.7. Judgment—order to issue tax deed to plaintiff—effect of judg- 
ment. The court by its judgment shall ascertain and determine by proper 
findings that the land was duly assessed, the year for which it was assessed, 
the amount of the assessment thereof, that said land was sold for the de- 
linquent taxes, that due notice of the sale of the land was given as pro- 
vided by law, the date of the sale thereof, the person to whom sold, the 
amount for which it was sold, the fact of the assignment of the certificate 
of sale, if assigned, that the said land nor any part thereof has not been 
redeemed from said sale, if such be the case, and shall order and direct the 
county treasurer of said county to issue a deed of conveyance to the plain- 
tiff for said land, that the said judgment so entered shall be binding and 
conclusive upon the defendants therein named, and from and after the 
entry of the said judgment all defendants to said action shall be forever 
barred and enjoined from claiming or asserting any claim of any kind or 
nature whatsoever existing at the time of the entry of said judgment to the 
lands and premises described in said action or to any part or portion 
thereof. 

History: En. Sec. 7, Ch. 176, L. 1933. 


2215.8. Form of tax deed issued on filing copy of decree with treasurer. 
Upon filing with the county treasurer a certified copy of the decree, he 
must issue a tax deed for the real estate described in the judgment, which 
deed in substance shall be as follows: ‘‘This indenture, made by and be- 
WOT ts aed ee ec (insert name of treasurer).......-.....-.----- , county treas- 
rer OC Lie COUNTY J01..-K 2 (insert name of county ).......-.:........-- , In the 
state of Montana, the party of the first part, and.................... (insert name 
Pee SANTOR ut reo. , the party of the second part, witnesseth: 

Whereas, there was assessed for the yeav................ (insert. Vearytcd tata: ; 
Wisthe MAIMED eo cathe finsertnamejaals. 2. rts: , that certain tract of land 
hercinafter described, and the taxes for said year levied against said prop- 
erty amounted to the sum of.................-..---- (iusert, amount, ---1.-2...12-2..2 dollars ; 
and 

Whereas, said taxes were not paid and said property was sold for the 
payment of said taxes to..............-..--- (insert.mame Of erantes).iJ..-.2-.2-02: on 
ies) sie .pxt Cingeyt day) acouet alt a evo <e ke eae (insert mMontinhoace.. tse 


1243 


2215.9-2217 POLITICAL CODE Ch. 199 


Bethel ace, se Reale Cansert Svear eee ieee fon the Sum VOR ee Boe (insert 
ATNOVIN Geet eee ne Dollars, and certificates of sale were duly issued and 
filed as required by law; nee 


\Whereas, by virtue of a judgment and decree entered ae the District 


Court of the Be eek eee Judicial District of the state of Montana in and for 
the “county: 0b a eee (insert name of .county ) .2.2.-0.. in an action 
where ns so wasp plaiitelt “and it. fies defendant, a certified copy 


thereof being filed in my office, I, the said county treasurer aforesaid, am 
ordered and directed to issue this deed of conveyance for said lands. | 


Now;*therefores ia ee (insert name of treasurer), ...........------- county 
treasurer of the county of........ Bs a (insert name’ of county 5.02) 2 in 
the state of Montana, for and in consideration of the sum of (insert amount) 
pita es eS dollars paid, do grant to....................(insert name of grantee), 
4 aS GL all the property situated im....................(insert name of county) 
tobe Bee BS county, state of Montana, described as follows:...........22220000....-.---- 
(here insert description of the ei sold for taxes and sought to be con- 
veyed). 

Witness mychand ‘this) 2.6) Ginserti day Jaws ote. ofc ieee 
(anserivmonth ) sae Dates 2a (insert year). 

County *treastiter™ofin.uaul) 2o, See 
County, state of Montana.”’ 
History: En. Sec. 8, Ch. 176, L. 1933. 


2215.9. Effect of deed. The deed hereafter issued under this or any 
other law of this state shall convey to the grantee the absolute title to the 
lands described therein as of the date of the expiration of the period for 
redemption, free of all encumbrances and clear of any and all claims of said 
defendants to said action except the lien for taxes which may have attached 
subsequent to the sale and the lien of any special or local improvement 
assessments levied against the property payable after the execution of said 
deed, and except when the land is owned by the United States or this state, 
in which ease it is prima facie evidence of the right of possession accrued 
as of the date of expiration of such period for redemption. 

History: En. Sec. 9, Ch 176, L. 1933. 


2216. Assessment-books, delinquent-books, etc., prima facie evidence of 
what. The assessment-book, duplicate assessment-book, or delinquent-list, 
or a copy thereof certified by the county clerk, showing unpaid taxes 
agalust any person or property, is prima facie evidence of the assessment, 
the property assessed, the delinquency, the amount of taxes due and unpaid, 
and that all the forms of the law in relation to the assessment and levy of 
such taxes have been complied with. 

History: En. Sec. 133, p. 115, L. 1891; re-en. Sec. 3900, Pol. C. 1895; re-en. Sec. 
2656, Rev. C. 1907; re-en. Sec. 2216, R. C. M. 1921. Cal. Pol. C. Sec. 3789. 

2217. Comparison of delinquent-list with unpaid assessment. The 
county treasurer must annually, on the third Monday of February, attend 
at the office of the county clerk with the delinquent-lst, and the county 
clerk must then carefully compare the lists with the assessments of persons 
and property not marked ‘“‘paid’’ on the assessment-book, and when taxes 
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have been paid he must note the fact in the appropriate column in the 
assessment-book. 


History: En. Sec. 141, p. 116, L. 1891; re-en. Sec. 3908, 
2664, Rev. C. 1907; re-en. Sec. gall, BR. CO. M. 1921. 


Pol. C. 1895; re-en. Sec. 

2218. Oath administered to treasurer. The county clerk must then 
administer to the county treasurer an oath, to be written and subscribed 
in the delinquent-list, that every person and all property assessed in the 
delinquent-list on which taxes have been pa has been credited in the list 
with such payment. 


History: En. Sec. 142, p. 117, L. 1891; re-en. Sec. 3909, Pol. 
2665, Rev. 


C. 1895; re-en. Sec. 
C. 1907; re-en. Sec. 2218, R. C. M. 1921. Cal. Pol. C. Sec. 3798. 

2219. Final settlement of treasurer with clerk. The county clerk must 
thea foot up the amount of taxes remaining unpaid, and credit the treasurer 
with the amount, and have a final settlement with him; and the delinquent- 
list must remain in the county clerk’s office. 


History: En. Sec. 143, p. 117, L. 1891; re-en. Sec. 3910, Pol. 
2666, Rev. C. 1907; re-en. Sec. 2219, R. C. M. 1921. 


C. 1895; re-en. Sec. 
Cal. Pol. C. Sec. 3799. 

2220. Treasurer’s affidavit indorsed on list. At the time mentioned in 
section 2217 the treasurer must make an affidavit, indorsed on the list, 
that the taxes not marked ‘‘paid’’ have not been paid, and that he has 
not veen able to discover any property belonging to or in possession of the 
persons liable to pay the sum whereof to collect them. 

History: En. Sec. 144, p. 117, L. 1891; re-en. Sec. 3911, Pol. C. 1895; re-en. Sec. 
2667, Rev. C. 1907; re-en. Sec. 2220, R. C. M. 1921. Cal. Pol. C. Sec. 3800. 


2221. Repealed—Chapter 163, laws of 1935. 


2222. Taxes, etc., illegally collected, to be refunded. Any taxes, per 
centum, and costs paid more than once or erroneously or illegally collected, 
may, by order of the board of county commissioners, be refunded by the 
county treasurer, and the state’s portion of such tax, percentage, and costs 
must be refunded to the county, and the state auditor must draw his war- 
rant therefore in favor of the county. 


History: En. Sec. 145, p. 117, L. 1891; 
re-en. Sec. 3913, Pol. C. 1895; re-en. Sec. 
2669, Rev. C. 1907; re-en. Sec. 2222, R. C. 
M. 1921. Cal. Pol. C. Sec. 3804. 


Operation and Effect 


Under this section authorizing the board 
of county commissioners to refund taxes 
when paid more than once or erroneously 
or illegally collected, it is without power 
to remit taxes which have never been paid 
or compromise delinquent taxes, and under 
section 39, of article V, of the state con- 


stitution, forbidding the release, remission ~ 


or extinguishment of any obligation due 
the state or a municipal corporation there- 
in, except by payment thereof in to the 
proper treasury, the legislature may not 
confer such power. Yellowstone Packing 
etc. Co. v. Hays, 83 M 1, 10, 268 P 555. 
Held after a review of the history of 
the above and other kindred sections that 
the remedy provided by section 2269 for 
the recovery of taxes collected under an 


unlawful levy is exclusive, except where 
the tax is wholly illegal when, under sec- 
tion 2268, injunction will lie, and that 
this section is not applicable, and that 
this section in so far as it is in conflict 
with section 2269, R. C. M. 1921, is re- 
pealed. First National Bank v. Sanders 
County, 85 M 450, 455 et seq., 279 P 247. 
See, also, First National Bank v. Beaver- 
head County, 88 M 577, 579, 294 P 956. 


This section authorizing the board of 
county commissioners to order a refund of 
erroneously or illegally collected taxes, 
held inoperative in so far as it provides 
that the state auditor must draw his 
warrant for the state’s portion of such 
taxes, the auditor being prohibited by 
law from drawing a warrant in the ab- 
sence of legislative appropriation to cover 
it. First Nat. Bank v. Sanders County, 
85 M 450, 455 et seq., 279 P 247. 


While this section declaring that taxes 
‘‘naid more than once or erroneously or 
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illegally collected’’ may by order of the 
board of county commissioners be re- 
funded, has been repealed so far as it 
relates to the right to recover taxes er- 
roneously or illegally collected, such taxes 
being recoverable under other and exelu- 
sive statutes, that portion thereof relat- 
ing to taxes ‘‘paid more than once’’ re- 
mains unaffected by the repealing stat- 
utes, and must be deemed a special statute 
on the subject. Williams v. Harvey et 
al., 91 M 168, 171 et seq., 6 P 2d 418. 

Id. Held that chapter 142, laws of 1925, 
providing inter alia that when taxes paid 
under protest may be recovered, recovery 
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shall be had without interest, has no ap- 


plication to an action based on this sec- 
tion authorizing refund of a tax ‘‘paid 
more than onee,’’ but that in such an 
action plaintiff is entitled to interest on 
the unlawful tax from the date of pay- 
ment, even though plaintiff, to avoid the 
imputation that the payment’ made was 
voluntary, made it under protest. 


References 


Cited and construed as section 2669, 
revised codes, in Anaconda Copper Min. 
Co. v. Ravalli, 52.M 422, 426, 158 P 682. 


When property assessed more than once. When the treasurer 


discovers that any property has been assessed more than once for the same 
year, he must collect only the tax justly due and make return of the facts, 
under affidavit, to the county clerk. 


History: En. Sec. 146, p. 117, L. 1891; 
re-en. Sec. 3914, Pol. C. 1895; re-en. Sec. 
2670, Rev. C. 1907; re-en. Sec. 2223, R. C. 
M. 1921. Cal. Pol. C. Sec. 3805. 


Operation and Effect 


The provisions contained in the two 
preceding sections, and others of like im- 


port, are intended to secure the collection 
of lawful revenue, and to protect-the own- 
er whose property is made to bear more 
than its just proportion of the burden of 
taxation, and were not enacted to secure 
immunity from taxation to any one. Ana- 
conda Copper Min. Co. v. Ravalli, 52 M 
422, 426, 158 P 682. 


2224. Land irregularly assessed, etc., not to be sold. If the treasurer 
discovers before the sale that on account of irregular assessment, or of 
any other assessment, any land ought not to be sold, he must not offer the 
land for sale, and the board of county commissioners must cause the assessor 
to enter the uncollected taxes upon the assessment-book of the next suc- 
ceeding year, to be collected as other taxes entered thereon. 


History: En. Sec. 147, p. 118, L. 1891; re-en. Sec. 3915, Pol. C. 1895; re-en. Sec. 
2671, Rev. C. 1907; re-en. Sec. 2224, R. C. M..1921. Cal. Pol. C. Sec. 3806. 


2225. What mistakes do not affect sale of property for taxes. When 
land is sold for taxes correctly imposed as the property of a particular 
person, no misnomer of the owner, or supposed owner, or other mistake 
relating to the ownership thereof affects the sale or renders it void or 
voidable. 


History: En. Sec. 148, p. 118, L. 1891; 
re-en. Sec. 3916, Pol. C. 1895; re-en. Sec. 


misnomer or other mistake relating to 
the ownership thereof affects the sale to 


2671, Rev. C. 1907; re-en. Sec. 2225, R. C. 
M. 1921. Cal. Pol. C. Sec. 3807. 


Operation and Effect 


This section does not apply to personal 
property. Birney v. Warren, 28 M 64, 67, 
12 UE V293, 

Where land is sold as the property of 
a particular person for taxes which have 
been correctly imposed upon the land, no 


render it void or voidable, such mistake 
being in the nature of an informality or 
irregularity only. Cullen v. Western 
Mortgage & Warranty Title Co., 47 M 5138, 
524, 134 P 302. ed 


References 


Cited or applied as section 3916, polit- 
ical code, in Cobban v. Hinds, 23 M 338, 
349, 59 P 1. 


2226. Collection of taxes from persons assessed, but removed to an- 


other county. 


If any person removes from one county to another after 


being assessed on personal property, the treasurer of the county in which he 
was assessed may sue for and collect the same in the name of the county 


where the assessment was made. 
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History: En. Sec. 149, p. 118, L. 1891; re-en. Sec. 3917; Pol. C. 1895; re-en. Sec. 
2773, Rev. C. 1907; re-en. Sec. 2226, R. C. M. 1921. Cal. Pol. C. Sec. 3808. 

2227. Evidence on trial of suit for such taxes. On the trial a certified 
copy of the assessment, signed by the county clerk of the county where the 
same was made, with the affidavit of the treasurer thereto attached, that 
the tax has not been paid, describing it as on the assessment-book or de- 
- linquent-list, is prima facie evidence that such tax and the per centum are 
due, and entitles him to judgment, unless.the defendant proves that the tax 
was paid. 

History: En. Sec. 150, p. 118, L. 1891; re-en. Sec. 3918, Pol. C. 1895; re-en. Sec. 
2674, Rev. C. 1907; re-en. Sec. 2227, R. C. M. 1921. Cal. Pol. C. Sec. 3809. 

2228. Allowance and payment of expense of such proceeding. The 
treasurer and county clerk must allow the expenses of collecting such tax, 
and permit a deduction thereof from the amount collected, if they do not 
exceed one-third of the amount of the tax collected. 


History: En. Sec. 3919, Pol. C. 1895; re-en. Sec. 2675, Rev. C. 1907; re-en. Sec. 2228, 
R. C. M. 1921. 


2229. Protest against sale requisite, when assessment void in part, to 
invalidate sale or grant thereunder. Whenever property is advertised for 
sale for the non-payment of delinquent taxes, and the assessment is valid 
in part and void for the excess, the sale must not for that cause be deemed 
invalid, nor any grant subsequently made thereunder be held to be insuffi- 
cient to pass a title to the grantee, unless the owner of the property, or 
his agent, not less than six days before the time at which the property is 
advertised to be sold, delivers to the treasurer a protest in writing, signed 
by the owner or agent, specifying the portion of the tax which he claims 
to be invalid, and the ground upon which such claim is based. 


History: En. Sec. 151, p. 118, L. 1891; re-en. Sec. 3920, Pol. C. 1895; re-en. Sec. 
2676, Rev. C. 1907; re-en. Sec. 2229, R. C. M. 1921. 


2230. Duty of treasurer on delivery of such protest. In case any 
owner of property advertised to be sold for delinquent taxes, at least six 
days before the time advertised for the sale to take place, delivers to the 
county treasurer his protest in writing against such sale, signed by himself 
‘or his agent, claiming that the assessment is void in whole or in part, and 
if in part only, for what portion, and in either case specifying the grounds 
upon which such claim is founded, it is the duty of the treasurer either: 

1. To sell the property assessed for the whole amount appearing upon 
the ‘luplicate assessment-book; or 

2. Withdraw the property from sale, and report the case to the board 
of county commissioners for its direction in the premises; and in such case 
the Loard may either direct the foreclosure of the lien of such tax by action, 
which proceeding is hereby authorized to be had, or direct the treasurer 
to proceed with the sale. | 


History: En. Sec. 152, p. 119, L. 1891; re-en. Sec. 3921, Pol. C. 1895; re-en. Sec. 
2677, Rev. C. 1907; re-en. Sec. 2230, R. C. M. 1921. 


2231. Assessment of property purchased by county and adjournment 
of sale thereof. In case property assessed for taxes is purchased by the 
county, pursuant to provisions of section 2191 of this code, it must be 
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assessed the next year for taxes in the same manner as if it had not been 
so purchased. But it must not be exposed for sale, and the sale thereof, 


under such assessment, must be adjourned until the time of redemption 


under the previous sale shall have expired. 


History: En. Sec. 153, p. 119, L. 1891; 
re-en. Sec. 3922, Pol. C. 1895; re-en. Sec. 
2678, Rev. C. 1907; re-en. Sec. 2231, R. C. 
M. 1921. Cal. Pol. C. Sec. 3813. 


Operation and Effect 


The fact that the treasurer intends to 
violate this and the succeeding section, by 
exposing for sale, for the delinquent taxes 
of one year, part of the lands purchased 
by the county at the sale for the taxes 
of the preceding year, and yet unredeemed, 


does not entitle the owner of the equity 
of redemption to an injunction. Cobban 
v. Hinds, 23 M 338, 350, 59 P 1. 


References 


Sanderson v. Bateman, 78 M 235, 248, 
253 P 1100;. Hinz v. Musselshell County 
et al., 82‘'M 502, 513, 267 P 1113; Tilden 
v. Chouteau County et al., 85 M 398, 402, - 
279 P 231; Morse v. Kroger et al. 87 M 
54, 62, 285 P 185; State ex rel. Souders v. 
District Court, 92 M 272, 12 P 2d 852. 


2232. No sale unless directed by board of county commissioners. In 
case an assessment is made under the provisions of the next preceding sec- 
tion and the lands are not redeemed from a previous sale had under sec- 
tion 2191, as provided by law, no sale must be had under the assessment 
authorized by the next preceding section unless directed by the board. 


History: Hn. Sec. 154, p. 119, L. 1891; 
re-en. Sec. 3923, Pol. C. 1895; re-en. Sec. 
2679, Rev. C. 1907; re-en. Sec. 2232, R. C. 
M. 1921. Cal. Pol. C. Sec. 3814. 


2233. Conditions of redemption of property sold to county. 


References 

Cited or applied as section 3923, polit- 
ical code, in Cobban v. Hinds, 23 M 338, 
350, 59 P 1; Hinz v. Musselshell County 
et. al., 82 M 502, 267 P 1113. 


In ease 


property is sold to the county as purchaser, pursuant to section 2191 of 
this code, and is subsequently assessed, pursuant to section 2231 of this 
code, no person must be permitted to redeem from such sale, except upon 
payment also of the amount of such subsequent assessment, costs, fees, and 


interest. 


History: En. Sec. 155, p. 120, L. 1891; 
re-en. Sec. 3924, Pol. C. 1895; re-en. Sec. 
2680, Rev. C. 1907; re-en. Sec. 2233, R. C. 
M. 1921. Cal. Pol. C. Sec. 3815. 


Operation and Effect 


Under section 2210, R. C. M. 1921, and 
this section, requiring a redemptioner to 
pay, in addition to the amount for which 
the property was sold, 
taxes paid by the purchaser, and section 
2209, R.. C. M. 1921, declaring that the 
notice which the purchaser must give 
when he applies for a tax deed must con- 
tain the amount due, a notice of applica- 


the subsequent - 


tion for a deed to land sold for taxes 
assessed against it in 1921, including a 
statement of the amount due for taxes 
for the year 1920, did not state the cor- 
rect amount due and was invalid and 
therefore, the deed based thereon was 
likewise void. Tilden v. Chouteau County 
et al., 85 M 398, 402, 279 P 231. 


References 

Sanderson v. Bateman, 78 M 235, 248, 
253 P 1100; Hinz v. Musselshell County et 
al., 82 M 502, 513, 267: P 1113; Morse v. 
Kroger et al., 87 M 54, 62, 285 P 185. 


2234. Distribution of such redemption moneys, accounts, etc. When- 


ever property sold to the county, pursuant to the provisions of this chapter, 
is rcdeemed as herein provided, the moneys received on account of such 
redemption must be distributed as follows: 

‘The original tax and the penalty and interest thereon paid in redemption 
must be apportioned and pro-rated to the credit of all the various funds, 
ineluding state, county, school, school district, city, or town in the ratio 
of tueir respective shares of the original tax. The county treasurer must 
keep an accurate account. of all money paid in redemption of property 
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2235 
sold to the county, and must, on the first Monday of June in each year 
make a detailed report, verified by his affidavit, of each account, year for 
year, to the state auditor, in such form as the state auditor may desire. 
Whenever the county receives from the county treasurer any grant of 
property so sold for taxes, the same shall be recorded, at the request of the 
county treasurer, free of charge, by the county clerk, and shall be immedi- 
ately reported by the county treasurer to the board of county commissioners. 


History: En. Sec. 156, p. 120, L. 1891; 
re-en. Sec. 3925, Pol. C. 1895; re-en. Sec. 
2681, Rev. C. 1907; re-en. Sec. 2234, R. C. 
M. 1921; amd. Sec. 1, Ch. 164, L. 1929. 
Cal. Pol. C. Sec. .3816. 


Operation and Effect 


Held, that this section prior to amend- 
ment providing that where property is 
redeemed from tax sale the original tax 
and twenty per cent. paid in redemption 
shall be apportioned between the state 
and county, the balance to go to the 
county, applies only to moneys collected 
on payment of delinquent: taxes levied for 
state and county purposes, and not to 
those paid on taxes levied for the support 
of, inter alia, school districts, but that 
as to such moneys the latter are entitled 


2235. Sale of unredeemed property by county commissioners. 


to their proportionate shares. School Dist- 
No. 12 v. Pondera Co., 89 M 342, 345 et 
seq., 297 P 498. 

Id. If this section were construed lit- 
erally, to-wit, as entitling the county to 
all interest and penalty paid on redemp- 
tion from tax sales, to the exclusion of 
other political subdivisions interested 
therein, the statute would be unconstitu- 
tional as offending against the equal pro- 
tection clause of the constitution, in that 
it would relieve the county of a part of 
the burden of taxation to the detriment 
of such other subdivisions. 


References 

State v.. McFarlan, 78 M 156, 159, 252 
P 805; Sanderson v. Bateman, 78.M 235, 
248, 253 P 1100. 


W hen- 


ever the county has become or attempted to become, the purchaser of any 
property, real or personal, of a value in excess of one hundred dollars 
($100.00), sold for delinquent taxes, and said property has not been re- 
deemed by the person entitled to do so, and a tax deed or instrument pur- 
portmg to convey title has been issued to the county, whether the same 
was regular or irregular, valid or invalid, the board of county commission- 
ers may, at any time, by an order entered upon the minutes of its proceed- 
ings, sell such property at public auction at the front door of the court- 
heuse; provided, however, that thirty (380) days notice of such sale shali 
be given by the board of county commissionets by publication in a news- 
paper printed in the county and by posting copies of such notice in at least 
five public places in the county. 


Such sale may be made for cash or, in the case of real property, on such 
terms as the board cf county commissioners may approve; provided, how- 
ever, that if such sale is made on terms at least twenty (20%) per centum 
of the purchase price shal! be paid in cash at the date of sale, and the re- 
malader may be paid in installments extending over a period not to ex- 
ceed five years, and all such deferred payments shall bear interest at the 
rate of four (4%) per centum per annum. . 

Provided further that in the case of real estate, the board of county 
commissioners may in its discretion exchange said real estate for bonds 
issued by the Home Owners Loan Corporation, or any bonds, debentures, 
or other securities issued by any company or corporation organized under 
any act of the Congress of the United States upon which said bonds, de- 
bentures or other securities the interest or principal is guaranteed by the 
United States. Such bonds may be taken at not more than the par value 
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thereof. as to all or any part of the purchase price, all in accordance with- 
the terms and conditions as in this act provided; and no such bonds may be 
accepted for part or full payment if the purchase price shall be less than 
the appraised value as set by the board of county commissioners. 

The county treasurer shall hold such bonds, debentures or other secur- 
ities and collect the interest thereon and the principal thereof when due; 
all money collected or received shall be distributed as hereinafter provided. 
The board of county commissioners shall in its discretion dispose of such 
bonds from time to time for the use and benefit of the county at not less 
than the market value thereof. 

if a sale is made on terms the chairman of the board of county commis- 
sioners shall execute a contract containing such terms as shall be provided 
by a uniform contract prescribed by the board of equalization upon pay- 
ment of the purchase price in full together with all interest which may be- 
come due on any installments, or deferred payments, the chairman of the 
board of county commissioners shall execute a deed to the purchaser, or 
his assigns, or such other instrument as will be sufficient to convey all of 
the title of the county in and to the property so sold. Provided further that 
at any time before such sale, the taxpayer whose property has been deeded 
to the county may purchase such property by payment to the county of 
the full amount of the taxes, penalties and interest for which such property 
was sold and such purchase and payment may be effected by an installment 
contract with annual payments, as provided in section 4465.9. 

On the first Monday in March following the execution of such contract, 
or deed, as the case may be, the property shall be subject to taxation in the 
name of the purchaser or his assignee, and the purchaser, or his assignee, 
shall thereafter pay all taxes and assessments lawfully laid against. such 
property. 

All sales heretofore made, or attempted to be made, by counties of prop- 
erty purchased for taxes, and the deeds to purchasers from such counties, 
whether or not irregular or void, for any reason, or because of any irregu- 
larity or failure to follow the directions or comply with the provisions of 
any statute relating to such deeds, or relating to the taxation or sale of 
such property for taxes, or the time or manner of redeeming property, or 
of securing a tax deed, are hereby confirmed, and said deeds and any deed 
or contract executed under this section shall vest in the purchaser, as of 
the date of said deed, or contract, all the right, title, interest, estate, lien, 
claim and demand of the state of Montana, and of the county, in and to 
said real estate, including the right to recover unpaid taxes, interest and 
penalties if the tax sale or any of the tax proceedings or tax deed shall be 
attacked and held irregular or void. If the property real or personal of 
which the county has become possessed, be of a value of less than one hun- . 
dred dollars ($100.00), it will be sold in accordance with the provisions 
of scoetion 4465.9. Soaks 


The proceeds of every such sale shall be paid over to the county treas- 
urer, who shall apportion and distribute the same in the following manner: 

i. If such proceeds are in excess of the aggregate amount of all taxes 
and assessments accrued against such property for all funds and purposes, 
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without penalty or interest, then so much of such proceeds shall be credited - 
to each fund or purpose, as the same would have received had such taxes 
been paid before becoming delinquent, and all excess shall be credited to 


the general fund of the county. 


_ 2. If such proceeds shall be less in amount than the aggregate amount 
ef all taxes and assessments accrued against such property for all funds, 
and purposes, without penalty or interest, then such proceeds shall be pro 
rated between such funds and purposes in the proportion that the amount 
of taxes and assessments accrued against such property for each such fund 
or purpose bears to the aggregate amount of taxes and assessments accrued 
against such property for all funds and purposes. 


History: En. Sec. 157, p. 120, L. 1891; 
re-en. Sec. 3926, Pol. C. 1895; re-en. Sec. 
2682, Rev. C. 1907; amd. Sec. 1, Ch. 123, 
L. 1909; amd. Sec. 1, Ch. 18, L. 1919; re-en. 
Sec. 2235, R. C. M. 1921; amd. Sec. 3, Ch. 
85, L. 1927; amd. Sec. 1, Ch. 162, L. 1929; 
amd. Sec. 1, Ch. 33, Ex. L. 1933. 


Constitutionality 


We hold that this section is unconsti- 
tutional in so far as it applies to the dis- 
position of lands located within an irriga- 
tion district and having outstanding un- 
paid bonds or debenture certificates, as 
here. As to this class of lands, the act is 
unconstitutional. It is unconstitutional 
because the obligation of the contract 
with the bondholders is thereby impaired. 
State et al. v. Board of Commissioners et 
al., 80 M 37, 65, 276 P 1. 


Id. Quaere: Is this section, relating. to 
sale of unredeemed property held by coun- 
. ties under tax deed and authorizing sale at 
any price offered therefor, constitutional 
when applied to lands other than those in 
an irrigation district created under a prior 
statute? 


Held, that chapter 85, laws of 1927 
(later amended to become this section) 
does not offend against the requirements of 
section 23, article V, of the constitution, re- 
lative to the contents of the title to an act, 
in that the provisions for a deposit of taxes, 
interest and penalties is germane to the 
matters expressed in the title, and there- 
fore sufficient to meet the constitutional 
requirement. State ex rel. Souders v. Dis- 
trict Court, 92 M 272, 12 P 2d 852. 


Chapter 85, laws of 1927, providing in 
section 3 that upon sale of land held by 
the county under tax deed, the excess 
over the amount of taxes, penalties and in- 
terest ‘‘shall be credited to the general 
fund of the county,’’ held inoperative so 
far as it affects irrigation districts there- 
tofore created which have sold bonds, in 
that to that extent it impairs the obliga- 
tion of contracts. (Sec. 10, art. I, U. S. 
const.) State ex rel. Malott v. Cascade 
Co., 94 M 394, 404, 22 P 2d 811. 


Notice 


Chapter 85, laws of 1927 (later amended 
to become this section) provides for the 
posting of notices of a contemplated sale of 
property acquired by a county at tax sale, 
at five public places. One of such no- 
tices was posted on a billboard in the cor- 
ridor of the courthouse and one on a 
board fastened to an outside wall of the 
building. Held, that the finding of the 
trial court, in an action to have a sale 
declared void, that the two _ postings 
amounted to a posting in one public place 
only was correct. Snidow v. Montana 
Home for the Aged, 88 M 337, 340, 292 
P7232, 


Sale Price 


Chapter 85, laws of 1927 (later amended 
to become this section) in providing, after 
declaring that the board of county com- 
missioners may sell real property bought 
in by the county at delinquent tax sale, at 
a price not less than its fair market value 
to be stated in the notice of sale, that the 
sale may be made for cash or on terms, 
contemplates that the notice shall specify 
whether the sale shall be made for cash 
or on terms. Snidow v. Montana Home 
for the Aged, 88 M 337, 340, 292 P 722. - 


Lands held by counties under tax deed 
may be sold for an amount less than the 
general taxes delinquent thereon. State 
et al. v. Board of Commissioners et al., 89 
M 37, 60 et seq., 296 P 1. 


Terms of Sale 


A sale of lands may, under chapter 85, 
laws of 1927, (later amended to become this 
section) be made by a county either for cash 
or upon terms. At the time the irrigation 
district was created the law provided that 
the sale should be for cash. Held, as against 
the contention that the contract of the 
bondholders was impaired because _ en- 
forcement of payment was postponed or 
retarded by chapter 85 by authorizing a 
sale on terms may not be sustained, a 
sale on terms with provision for interest 
on deferred payments being more advan- 
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tageous to all concerned than one for 
cash under prevailing economic condi- 
tions. State et al. v. Board of Commis- 
sioners et al., 89 M 37, 60 et seq., 296 P 1. 


Time of Sale. 


Held, that the provision of chapter 85, 
laws of 1927 (later amended to become this 
section) held controlling as to sale of lands 
in irrigation districts (created under the 
laws of 1913), title to which is held by 
counties under tax deed, that sale may be 
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able time. State et al. v. Board of Commis- 
sioners et al., 89 M 37, 60 et seq., 296 
i Siedl & 


References 


State v. McFarlan, 78 M 156, 159, 252 
P 805; State v. Board of County Commis- 
sioners, 86 M 595, 601, 285 P 932; State 
et al. v. Board of Commissioners, 89 M 
342, 297 P 498; Glacier County v. Schlin- 
ski et alo0 M 136,/200.4P 270; Shulleve 
Lewis and Clark County, 93 M 408, 415, 
19 P 2d 901; Judith Basin Irr. Dist. v. 


made at any time, means within a reason- Malott, 73 F 2d 142. 


2235.1. Repealing and saving clause. All acts and parts of acts in con- 
flict herewith are hereby repealed; provided, however, that this act is not 
intended, and nothing herein shall be deemed intended, either to repeal 
or displace chapter 89 of the laws of the ninteenth tegteiarite assembly oF 
the state of Montana. (Sections 7248.1-7248.8 of these codes). 

History: En. Sec. 2, Ch. 33, Ex. L. 1933. 


2235.2. Saving clause. Nothing herein contained shall be held or con. 
strued as an amendment or modification of sections 2208.1 through 2208.5. 
History: En. Sec. 3, Ch. 33, Ex. L. 1933. 


2236. Suspension of taxes on property owned by persons in military or 
naval service. All taxes, whether on real or personal property, now due 
or hereafter to become due on property owned by any citizen of the state 
of Montana in the active military or naval service of the United States, shall 
be iield in abeyance, and no proceedings taken for the collection thereof, 
and no penalties or interests shall be added thereto, until the expiration 
of the period of one year from and after the cessation of hostilities or dis- 
charge from military or naval service. 

History: En. Sec. 1, Ch. 14, Ex. L. 1918; re-en. Sec. 2236, R. C. M. 1921. 


2231. Affidavit to be filed with county treasurer. To obtain the bene- 
fits of this act it shall be necessary for some person, on behalf of such per- 
son in the military or naval service, to file with the treasurer of the proper 
eounty an affidavit to the effect that the person against whom such taxes 
are charged is in such active military or naval service, which affidavit 
must be filed at or before the time when such taxes would become delin- 
quent, and upon the filing thereof the treasurer shall make a notation 
upon his records to the effect that the collection of such taxes is suspended 
on account of the military or naval service of such taxpayer. But noth- 
ing in this act shall be so construed as to prevent such county treasurer 
from receiving payment of any such taxes whenever offered. 

History: En. Sec. 2, Ch. 14, Ex. L. 1918; re-en. Sec. 2237, R. C. M. 1921. 


CHAPTER 200 


COLLECTION OF PERSONAL PROPERTY TAXES NOT A 
LIEN ON REAL ESTATE 


Section 2238. Duty of assessor. 


2239. Duty of treasurer. 

2240. Mode of conducting seizure and sale. 

2241. Manner of conducting sale, ete. 

2243, Treasurer’s charges and mileage for sale or seizure. 
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2244, Title to such property vests in purchaser on payment. 
2245. Disposition of excess of proceeds over taxes, percentage, and costs. 
2246. Unsold portion to remain at risk of owner. 
2247. Rate of taxation where property is taxable. 
2250. Treasurer’s record. 
2251. Assessor to note report of property. 
2252. Clerk to note excess or deficiencies in taxes paid. 
2252.1. Treasurer’s duty to collect road and poor taxes—seizure and sale of 
property—when road and poor tax to be paid. 
2252.2. Procedure for sale of property. 


2238. Duty of assessor. It shall be the duty of the assessor, upon dis- 
covery of any personal property in the county, the taxes upon which are 
not in his opinion a len upon real property sufficient to secure the pay- 
ment of such taxes, to immediately, and in any event not more than ten 
days thereafter, make a report to the treasurer, setting forth the nature, 
amount and assessed valuation of such property, where the same is located, 
and the name and address of the owner, claimant, or other person in pos- 
session of the same, and where such personal property is located in any 
city or town, which shall have provided by ordinance for the collection of 
its taxes for general, municipal and administrative purposes by its city or 
town treasurer, also and at the same time furnish to said city or town treas- 
urer at the same time a duplicate of such notice to the county treasurer. 
The county assessor shall also file with the state board of equalization a 
duplicate of all such reports so made to the county treasurer. 


History En. Sec. 1, Ch. 119, L. 1903; 
re-en. Sec. 2683, Rev. C. 1907; re-en. Sec. 


laws. First National Bank v. Provinee, 
20 M 374, 51 P 821. 


2238, R. C. M. 1921; amd. Sec. 1, Ch. 102, 
L. 1923; amd. Sec. 1, Ch. 24, L. 1925; amd. 
Sec. 1, Ch. 143, L. 1929. Cal. Pol. C. Sec. 
3820. 


Operation and Effect 


~The statutes in force in 1889, regulat- 
ing taxation, contemplated the assessment 
of each distinct parcel of real estate sep- 
arately, and created a direct lien on each 
parcel only for the tax levied thereon, 
and the lands of a delinquent taxpayer 
were not chargeable thereunder with a di- 
rect lien for a personalty tax. Ward v. 
Board of Commrs. of Gallatin County, 12 
M 23, 38, 29 P 658. 

Personal property of a national bank 
is not subject to taxation under the state 


2239. Duty of treasurer. 


power to collect taxes. 


The legislature has no power to vest 
any other person than the treasurer with 
Mutual Life Ins. 
Co. v. Martien, 27 M 437, 440, 71 P 470. 
See, also, Missouri River Power Co. v. 
Steele, 32 M 483, 437, 80 P 1093; City of 
Butte v. Bennetts, 51 M 27, 30, 149 P 
92; Pohl v. Chicago, Milwaukee & St. 
Paul Ry. Co., 52 M 572, 577, 160 P 515. 


References 


Cited or applied as section 3940, polit- 
ical code, before amendment, in North- 
western Mut. Life Ins. Co. v. Lewis and 
Clark County, 28 M 484, 502, 72 P 982; 
Averill Machinery Co. v. Freebury Bros., 
59 M 594, 598, 198 P 130. Cited as sec- 
ion 2683, revised codes 1907. 


The county treasurer must collect the taxes 


on all personal property, and in the case provided for in the preceding sec- 
tion, it shall be the duty of the treasurer immediately upon receipt of such 
report from the assessor to notify the person or persons against whom the 
tax ic assessed that the amount of such tax is due and payable at the county 
treasurer’s office. The county treasurer must at the time of receiving the 
assessor’s report, and in any event within thirty days from the receipt of 
such report, levy upon and take into his possession such personal property 
against which a tax is assessed and proceed to sell the same, in the same 
manner as property is sold on execution by the sheriff, and the county 
treasurer may for the purpose of making such levy and sale, designate and 
appoint the sheriff as his deputy, and such sheriff shall be entitled to re- 
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ceive the same fees, as entitled in making a seizure and sale under execu- 
tion. For the purpose of determining the taxes due, on such personal prop- 
erty, the treasurer must use the levy made during the previous year, if the 
levy for the current year has not yet been made. The county treasurer and 
his sureties are liable on his official bond for all taxes on personal property 
remaining uncollected, by reason of the wilful failure and neglect of such 
treasurer to levy upon and sell such personal property for taxes levied 
thereon. The county treasurer must on or before the first day of December 
of each year report to the state board of equalization in detail all personal 
property taxes reported to him by the county assessor under the provisions 
of section 2238, showing the amount of such taxes paid or collected, the 
amount uncollected and the reasons for his failure to collect the same in 
each instance. In case of the failure of the county treasurer to make such 
report to the state board of equalization, or of the failure to give sufficient 
reasons for the non-collection of such taxes, it shall be the duty of the state 
board of equalization to require the attorney general of the state, or the 
county attorney of the county, to institute an action against the treasurer 
and his sureties on his official bond for such amount of money not so col- 
lected. Nothing herein shall be so construed as to prevent the county treas- 
urer from collecting taxes due on personal property by seizure and sale 
thereof at any time after the expiration of the ninety day period hereinbe- 
fore mentioned. 


History: En. Sec. 1, Ch. 119, L. 1903; conducted by the county treasurer who 


re-en. Sec. 2684, Rev. C. 1907; re-en. Sec. 
2239, R. C. M. 1921; amd. Sec. 2, Ch. 102, 


L. 1923. Cal. Pol. C. Sec. 3821. 
NOTE.—This section superseded _ sec- 
tion 2657, revised codes of 1907. The A. 


B. Averill Machinery Co. v. Freebury 
Bros. et al., 59 M 594, 598, 198 P 1380. 

Constitutionality 

Section 2684, revised codes 1907, relat- 
ing to the collection of taxes on personal 
property, held not open to the objection 
that it is unconstitutional on the ground 
that the title of chapter 119, laws of 1903, 
amending, among others, section 3941, 
codes of 1895, now section 2684, does not 
enumerate section 3941 as among those 
amended, such objection having been re- 
moved by the adoption of the revised 
codes of 1907. Averill Machinery Co. v. 
Freebury Bros., 59 M 594, 598, 198 P 130. 

Notice 


Section 2242, revised codes 1921, rela- 
tive to notice of time and place of sale of 
personal property seized for delinquent 
taxes, in conflict with section 2 of chap- 
ter 102, laws of 1923, amendatory of sec- 
tion 2239, Id., (now this section) held 
repealed by the 1923 act. Perham v. 
Putnam et al., 82 M 349, 358, 267 P 305. 

Id. Under this section, sales of per- 
sonal property seized for taxes must be 


is required to proceed in the manner pre- 
scribed for sales of property on execution 
by the sheriff, the treasurer being em- 
powered to appoint the sheriff as his 
deputy for thé purpose of making the 
sale. The notice posted by the sheriff, as 
such deputy, of the sale of an automobile 
for delinquent taxes was entitled ‘‘ Ex- 
ecution sale of. personal property for 
taxes’’ instead of treasurer’s sale of per- 
sonal property seized for taxes, and en- 
titled as a court action, it being signed 
by the sheriff and his deputy. Held, that 
the notice was in effect one of a sheriff’s 
and not a treasurer’s sale, did not comply 
eT the statute, and rendered the sale 
void. 


Operation and Effect 


Under the statutes in force in 1889, the 
county treasurer as collector of taxes was 
not required to seize and sell the personal 
property of a delinquent taxpayer, or to 
sue for the tax, before proceeding to sell 
the real estate assessed to such delin- 
quent. Ward v. Board of Commrs. of 
Gallatin County, 12 M 23, 38, 29 P 658. 

No duty to collect city and county 
taxes is imposed upon the county assessor 
by this section. City of Butte v. Ben- 
netts, 51 M 27, 30, 149 P 92. 


2240. Mode of conducting seizure and sale. The provisions of sections 
2239-2246, inclusive, apply to such seizure and sale. 
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History: En. Sec. 3942, Pol. C. 1895; re-en. Sec. 2685, Rev. C. 1907; re-en. Sec. 
2240, R. C. M. 1921. Cal. Pol. C. Sec. 3822. 

4241. Manner of conducting sale, etc. The sale must be at public auc- 
tion, and of a sufficient amount of the property to pay the taxes, percent- 
ages, and costs. 

History: En. Sec. 135, p. 116, L. 1891; re-en. Sec. 3902, Pol. C. 1895; re-en. Sec. 
2658, Rev. C. 1907; re-en. Sec. 2241, R. C. M. 1921. 

2242. Repealed—Court decision because of conflict with chapter 102, 
laws of 1923, in Perham v. Putnam et al., 82 M 349, 358, 267 P 305. 


2243. Treasurer’s charges and mileage for sale or seizure. For seizing 
or selling personal property, the treasurer may charge in each case the sum 
of three dollars, for the use of the county, and the same mileage as is 
allowed by law to the sheriff of the county, and reasonable expenses for 
seizing, handling, keeping, or caring for any property so seized or sold. 


History: Hn. Sec. 137, p. 116, L. 1891; re-en. Sec. 3904, Pol. C. 1895; re-en. Sec. 
2660, Rev. C. 1907; re-en. Sec. 2243, R. C. M. 1921. 


2244, Title to such property vests in purchaser on payment. On the 
payment of the price bid for any property sold, the delivery thereof, with 
a bill of sale, vests the title thereto in the purchaser. 


History: En. Sec. 138, p. 116, L. 1891; References 
re-en. Sec. 3905, Pol. C. 1895; re-en. Sec. Averill Machinery Co. v. Freebury 
2661, Rev. C. 1907; re-en. Sec. 2244, R. C. LBros., 59 M 594, 598, 198 P 130. 
M. 1921. 


2245. Disposition of excess of proceeds over taxes, percentage, and 
costs. All excess over the taxes, per cent., and costs of the proceeds of any 
such sale must be returned to the owner of the property sold, and until 
claimed must be deposited in the county treasury, subject to the order of 
the owner, heirs, or assigns. 


History: En. Sec. 139, p. 116, L. 1891; re-en. Sec. 3906, Pol. C. 1895; re-en. Sec. 
2662, Rev. C. 1907; re-en. Sec. 2245, R. C. M. 1921. 


2246. Unsold portion to remain at risk of owner. The unsold portion 
oi any property may be left at the place of sale at the risk of the owner. 


History: En. Sec. 140, p. 116, L. 1891; amd. Sec. 3907, Pol. C. 1895; re-en. Sec. 
2663, Rev. C. 1907; re-en. Sec. 2246, R. C. M. 1921. 


2247. Rate of taxation where property is taxable. All rates of tax levy 
set by the board of county commissioners on the second Monday in August 
of each year, shall apply permanently to this class of personal property dur- 
ing the ensuing year, and the treasurer shall, upon collection of any such 
taxes, immediately distribute the money so collected to the various and 
proper funds in his charge. Personal property which was in the state and 
sub;ect to taxation on the first Monday in March of any year shall be tax- 
abie wherever and whenever found in any county in the state, whether the 
same be owned, claimed, or possessed by the person owning, claiming or 
possessing it on the first Monday of March or not; provided, that in case the 
same property is assessed in more than one county, the county first making 
the assessment shall be entitled to collect the taxes; provided further, that 
if the rate of taxation fixed for the year in which the collection is made 
is an increase over the preceding year’s levy, then the said board of county 
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commissioners may direct the county treasurer to collect the amount of such 
increased levy, but shall not be obliged to do so in cases where, in the 
opinion of the board, the cost of collection would exceed the amount of such 
increase, and provided further that if the rate fixed for the year in which 
the collection is made shall be less than the levy for the preceding year, 
then the person from whom such excess tax was collected may file with the 
board of county commissioners a duly verified claim for a refund of such 
excess tax, at any time before the first day of November of the year in 
which such an excess was collected, and such claim shall be allowed and 
ordered paid by the board of county commissioners to the amount of such 
excess. 


History: Ap. p. Sec. 158, p. 121, L. References 
1891; re-en. Sec. 3943, Pol. C. 1895; amd. Cited or applied as section 3943, polit- 
Sec. 1, Ch. 119, L. 1903; re-en. Sec. 2686, ical code, as amended, in Flowerree Cattle 
Rev. C. 1907; re-en. Sec. 2247, R. C. M. Co. v. Lewis and Clark County, 33 M 32, 
1921; amd. Sec. 1, Ch. 122, L. 1933. Cal. 39, 81 P 398; Vennekolt v. Lutey et al., 
Pol. C. Sec. 3823. 96 M 72, 74, 28 P 2d 452. 


2248-2249. Repealed—Chapter 122, laws of 1933. 


2250. Treasurer’s record. The treasurer must, on or before the first 
day of December of each year, note on the assessment-book, opposite the 
name of each person from whom taxes have been collected by him in pur- 
suaince of such report of the assessor, the amount of taxes received, and 
the date of the receipt thereof, or in case such taxes have not been collected 
bv iim, the reason why such collection was not made. 

History: En. Sec. 1, Ch. 119, L. 1903; re-en. Sec. 2690, Rev. C. 1907; re-en. Sec. 2250, 
R. C. M. 1921. 

2251. Assessor to note report of property. The assessor must note on 
the assessment-book opposite the names of each person owning, claiming, or 
possessing such personal property which may be so reported by him to the 
treasurer, the fact that such report was made to the treasurer, and the 
date when the same was so made. 

History: En. Sec. 1, Ch. 119, L. 1903; re-en. Sec. 2690, Rev. C. 1907; re-en. Sec. 2251, 
R. C. M. 1921. 

2252. Clerk to note excess or deficiencies in taxes paid. As soon as the 
rate of taxation for the year is fixed, the county clerk must note, in con- 
nection with the entry made under the provisions of the preceding section, 
the amount of the excess or deficiency. 


History: En. Sec. 162, p..121, L. 1891; References 
re-en. Sec. 3948, Pol. C. 1895; re-en. Sec. Cited or applied as section 3948, polit- 
2691, Rev. C. 1907; re-en. Sec. 2252, R. C. ical code, in Mutual Life Ins. Co. v. Mar- 
M. 1921. Cal. Pol. C. Sec. 3828. tien, 27 M 437, 439, 71 P. 470. 


2252.1. Treasurer’s duty to collect road and poor taxes—seizure and 
sale of property—when road and poor tax to be paid. The county treasurer 
must demand payment of poor taxes, as authorized by section 4465.4, and 
road taxes authorized by sections 1617, 1663 or section 5219, of every per- 
son liable therefor whose name does not appear on the assessment lists and 
on the neglect or refusal of such person to pay the same, he must collect by 
seizure and sale of any property owned by such person. 

These taxes shall be added upon the assessment lists to other taxes of 
persons liable therefor, paying taxes upon real and personal property and 
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paid to the county treasurer at the time of payment of other taxes. And all 
personal property assessed against a person shall be liable for the payment 
of such taxes. 

History: En. Sec. 1, Ch. 168, L. 1935. 


2252.2. Pracedure for sale of property. The procedure for the sale of 
such property by the county treasurer for such taxes shall be regulated by 
sections 2238 to 2252, inclusive. 

History: En. Sec. 2, Ch. 168, L. 1935. 


CHAPTER 201 


COLLECTING TAXES BY SUIT: 


Section 2253. Collection of taxes by action. 
2254. Complaint in action for taxes. 


2253. Collection of taxes by action. The state auditor may, at any time 
after a delinquent list has been delivered to a county treasurer, direct such 
treasurer not to proceed in the collection of any tax on said list amounting 
to three hundred dollars, further than to offer for sale but once any property 
upon which such tax is a lien. Upon such direction, the county treasurer, 
atter offering the property for sale once, and there being no purchaser in 
gvood faith, must make out and deliver to the state auditor a certified copy 
of the entries upon the delinquent list relative to such tax; and the treas- 
urer, or state auditor, in case the treasurer refuses or neglects for fifteen 
days after being directed to bring suit for collection by the state auditor, 
may proceéd by civil action in the proper court, and in the name of the state 
of Montana, to collect such tax and costs. 


History: En. Sec. 4020, Pol. C. 1895; References 
re-en. Sec. 2738, Rev. C. 1907; re-en. Sec. State v. Nicholson, 74 M 346, 352, 240 
' 2253, R. C. M. 1921. P 837. 


2254. Complaint in action for taxes. In such action a complaint in the 
following form is insufficient : 


(Title of Court.) 


The State of Muntana, 
VS. 


(naming the defendant). 


Plaintiff avers that the defendant is indebted to plaintiff in the sum 
CCA ee ee Smee Aver aie dollars, state and county taxes for the fiscal year 
19......, with ten per cent. added for the non-payment of such taxes, and 
NED ee We PW Ee 9: dollars, costs of collection to date. Plaintiff demands 
judgment for said several sums, and prays that a writ of attachment may 
issue in form as prescribed by law. 
(Signed by the county treasurer, or state auditor, or his attorney.) 
On the filing of such complaint, the clerk must issue a summons and 
the writ of attachment prayed for, and such proceedings shall be had there- 
under as under writs of attachment issued in civil action. If, in such action,. 
the plaintiff recover judgment, there shall be included in such judgment 
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an attorney’s fee of ten per cent. on the amount of the tax. In such action 
the certified copy mentioned in the preceding section made by the treasurer 
and delivered to the state auditor is prima facie evidence that the person 
against whose property the tax was levied is indebted to the state of Mon- 
tana in the amount of such tax. In case of payment of any such taxes after 
suit, as above mentioned, shall have been commenced, or after the recovery 
of judgment therefor, such payment must be made to the county treasurer 
of the county in which such taxes are due, whereupon the treasurer, after 
distributing to the several funds of the county the portions belonging to it, 
and paying to the state auditor or his attorney the portion received as attor- 
ney’s fees and other costs, must pay the remainder to the state treasurer, at 
the times and in the manner prescribed by law for the payment of other 
state taxes. 


History: En. Sec. 4021, Pol. C. 1895; re-en. Sec. 2739, Rev. C. 1907; re-en. Sec. 2254, 
R. C. M. 1921. 


CHAPTER 202 
SETTLEMENT WITH STATE AUDITOR AND STATE TREASURER 


Section 2255. Settlement of county treasurer with state treasurer. 
2257. Report of county clerk to state auditor. 
2265. State auditor may examine books of any revenue officers. 
2266. Directing prosecution of delinquent revenue officer for fraudulent or 
other misconduct. 
2267. Special counsel may be employed—provision for expenses. 

2255. Settlement of county treasurer with state treasurer. The county 
treasurer, between the first and twentieth days of each month, must remit 
to the state treasurer, all moneys belonging to the state of Montana which 
were collected by such treasurer during the preceding month. Such remit- 
tance shall be accompanied by a detailed report upon such form as the state 
treasurer may prescribe, and for all such moneys by him collected and not 
remitted by him to the state treasurer within five days from the time herein 
required he shall pay interest at the rate of 10% per annum. 

History: En. Sec. 3990, Pol. C. 1895; re-en. Sec. 2715, Rev. C. 1907; re-en. Sec. 
2255, R. C. M. 1921; amd. Sec. 1, Ch. 47, L. 1925. Cal. Pol. C. Sec. 3865. 

2256. Repealed—Chapter 47, laws of 1925. 


2257. Report of county clerk to state auditor. The county clerk, be- 
tween the first and twentieth days of each month, must make a report to 
the state auditor in such form as the state auditor may prescribe, showing 
specifically the amount of moneys due the state from each particular source 
of revenue for the collections of the preceding month. 


History: En. Sec. 3992, Pol. C. 1895; re-en. Sec. 2717, Rev. Cc. 1907; re-en. Sec. 
2257, R. C. M. 1921; amd. Sec. 2, Ch. 47, L. 1925. Cal. Pol. C. Sec. 3868. 


2258-2264. Repealed—Chapter 47, laws of 1925. 


2265. State auditor may examine books of any revenue officer. The 
state auditor, as well as the state examiner, may examine the books of any 
officer charged with the collection and receipt of state taxes. 

History: En. Sec. 4000, Pol. C. 1895; re-en. Sec. 2725, Rev. C. 1907; re-en. Sec. 
2265, R. C. M. 1921. Cal. Pol. C. Sec. 3877. 

2266. Directing prosecution of delinquent revenue officer for fraudu- 
lent or other misconduct. If, on examination, it is found that any officer 
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has been guilty of defrauding the state of revenue, or has neglected or 
refused to perform any duty relating to the revenue, the state auditor must 
direct the attorney general or other counsel to prosecute the delinquent. 


History: En. Sec. 4001, Pol. C. 1895; re-en. Sec. 2726, Rev. C. 1907; re-en. Sec. 
2266, R. C. M. 1921. Cal. Pol. C. Sec. 3879. 


2267. Special counsel may be employed—provision for expenses. The 
state auditor or attorney general may employ other counsel, and the ex- 
penses must be audited by the board of examiners and be paid out of the 
state treasury. 


History: En. Sec. 4002, Pol. C. 1895; re-en. Sec. 2727, Rev. C. 1907; re-en. Sec. 
2267, R. C. M. 1921. Cal. Pol. C. Sec. 3880. 


CHAPTER 203 


PAYMENT OF TAXES UNDER PROTEST—ACTIONS TO RECOVER— 
INCREASE OVER STATEMENT OF OWNER 


Section 2268. Injunction does not lie to restrain enforcement of tax. 


2269. Payment of taxes under protest—action to recover. 
2270. Assessment for taxation—increase over statement of owner. 
2272. Other remedies superseded. 


2268. Injunction does not lie to restrain enforcement of tax. No in- 
junction must be granted by any court or judge to restrain the collection 
of any tax or any part thereof, nor to restrain the sale of any property for 
the non-payment of taxes, except: 

1. Where the tax, or the part thereof sought to be enjoined, is illegal, 
or is not authorized by law. If the payment of a part of a tax is sought 
to be enjoined, the other part must be paid before an action can be com- 


menced. 


2. Where the property is exempt from taxation. 


History: En. Sec. 204, p. 128, L. 1891; 
re-en. Sec. 4023, Pol. C. 1895; re-en. Sec. 
2741, Rev. C. 1907; re-en. Sec. 2268, R. C. 
M. 1921. 


Exclusive Remedy 


Held, that the legal remedy by action 
to recover back a tax paid under protest 
on a levy deemed unlawful, provided by 
section 2269, R. C. M. 1921, when read 
in connection with section 2272, R. C. M. 
1921, which provides that such action 
shall supersede all other remedies which 
might be invoked to prevent the collec- 
tion of taxes alleged to be irregularly 
levied or demanded, and the equitable 
one, by injunction in the instances enu- 
merated in this section, are exclusive; 
that where a tax is wholly illegal or the 
legal and illegal portions thereof appear 
to be inseparable, either remedy is avail- 
able; and that to the extent the above 
holding with reference to the legal remedy 
conflicts with section 2222, R. C. M. 1921, 
-the latter section must be considered re- 
pealed. First Nat. Bank v. 
County, 85 M 450, 463, 279 P 247. 


See also: First Nat. Bank v. Beaver- 
head County, 88 M 577, 579, 294 P 956. 


Sanders . 


See also: Williams v. Harvey et al., 
91 M 168, 171, 6 P 2d 418. 

Section 2269, R. C. M. 1921, under 
which a taxpayer may, if he deems a tax 
‘‘unlawful,’’ pay it under protest and 
bring a direct action for its recovery, while 
exclusive except in those cases provided 
for in this section where injunction lies 
for illegality of the tax or the property 
is exempt, held to permit an action for 
the recovery of any tax, or any part 
thereof, which could not lawfully be ex- 
acted, and not open to the construction 
that the action provided for is confined 
to one attacking a tax on-the ground 
that it was illegally laid. Johnson et al. 
v. Johnson et al. 92,M 512, 519, 15. P 
2d 842. 


When Injunction Does Lie 


Where a portion of an assessment made 
in a lump sum to plaintiff railway com- 
pany, was legal and a portion illegal, and 
the company was unable to ascertain and 
pay that which was legal, the remedy by 
injunction to restrain the threatened is- 
suance of a tax deed was available to it.. 
Northern Pac. Ry. Co. v. Musselshell 
County, 54 M 96, 108, 109, 169 P 53. 
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This section, by necessary implication, 
provides a remedy by injunction where 
the tax demanded is illegal or not au- 
thorized by law. Cunningham v. North- 
western Improvement Co., 44 M 180, 218, 
119 P 554. 


When Injunction Does Not Lie 


Injunction will lie if the action of the 
assessor or board of equalization was 
such that the tax complained of is mani- 
festly void under any circumstances; but 
if the error complained of is only an 
irregularity on the part of the assessor, 
board of equalization, or treasurer, or 
where the tax is not necessarily void un- 
der all circumstances, the remedy of pay- 
ment under protest and an action to re- 
cover back is exclusive, except in the un- 
usual cases mentioned in section 2272. 
Montana Ore Purchasing Co. v. Maher, 
32 M 480, 490, 81 P 13; Hensley v. City 
of Butte, 33 M 206, 211, 83 P 482; Cob- 
ban v. Meagher, 42 M 399, 411, 113.P 
290; Barnard Realty Co. v. City of Butte, 
50 M 159, 167, 145 P 946. 


The court may not restrain the collec- 
tion of a tax levied on the surface of an 
unpatented mining claim having a sepa- 
rate and independent value. because of 
its use for other than mining purposes, 
on the ground that the assessor failed to 
set forth in the assessment the fact that 
the surface ground was assessed for other 
than mining purposes, but® the remedy 
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is by an action at law under section 2269 
to recover the taxes paid under protest. 
Cobban v. Meagher, 42 M 399, 410, 411, 
BS 290, 


This and following sections prohibit 
courts and judges from enjoining the sale 
of the property for non-payment of any 
tax, except in those instances where the 
tax is illegal, or not authorized by law, 
or where the property is exempt from 
taxation, and provide the means and reme- 
dies whereby the rights of persons who 
deem the taxes irregularly or improperly 
demanded of the owners, or sought to be 
enforced, against the property, may be 
guarded and portected. Cobban v. Hinds, 
23 M 338, 349, 350,59 P 1. See Montana 
Ore Purchasing Co. v. Maher, 32 M 480, 
490, 491, 81 P 13; Hensley v. City of 
Butte, 33 M 206, 211, 83 P 482; Cobban 
v. Meagher, 42: M 399, 411, 113 P 290, 
and Barnard Realty Co. v. City of Butte, 
BOT 1507°167 168,14 P9460. 


References 

Cited or applied as section 4023, polit- 
ical code, in Barrett v. Shannon, 19 M 397, 
400, 48 P 746; Deloughrey v. Hinds, 23 M 
260, 272, 58 P 709; Western Ranches v. 
Custer County, 28 M 278, 282, 72 P 659; 
as section 2741, revised codes, in Reilly 
v. Hatheway, 46 M-1, 11, 125 P 417; 
State v. Silver Bow Refining Co., 88 M 
380, 387, 272 P 684. . 


In all eases 


of levy of taxes, licenses or other demands for public revenue which are 
deemed unlawful by the party whose property is thus taxed, or from whom 
such tax or license is demanded or enforced, such party may before such 
tax or license becomes delinquent pay under written protest such tax or 
license, or any part thereof, deemed unlawful, to the officers designated 
and authorized to collect the same; and thereupon the party so paying, or 
his legal representatives, may bring an action in any court of competent jur- 
isdiction against the officer to whom said license or tax was paid, or against 
the county or municipality in whose behalf the same was collected, to re- 
cover such tax or license, or any portion thereof, paid under protest; pro- 
vided, that any action instituted to recover any license or tax paid under 
protest shall be commenced within sixty days after the date of payment 
of the same; provided further, that when any such license or tax is pay- 
able in installments the first installment, or so much thereof as may be 
deemed unlawful, may be so paid under written protest and suit com- 
menced to recover the same within the time herein prescribed, and if any 
subsequent installment of such license or tax shall become due or payable 
before the final determination of the suit commenced to recover the first 
installment, or portion thereof, so paid under protest, then such subsequent 
installment, or portion thereof deemed unlawful, may also be paid under 
written protest, and no suit or action need be commenced to recover the 
same, but the determination of the suit or action commenced to recover the 
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first installment, or portion thereof, paid under protest, shall determine the 
right of the party paying such subsequent installment to have the same, or 
any part thereof refunded to him. All such licenses and taxes, when so paid 
under protest, shall be deposited by the treasurer of the county or munici- 
pality to the credit of a special fund to be designated as protest fund, and 
no part thereof shall be paid over to any officer, or placed in any other 
fund or used for any purpose whatever, but the whole thereof shall be re- 
tained in such protest fund until the final determination of any suit or 
action to recover the same. If no action is commenced within the time 
herein specified, or if such action be commenced and finally determined in 
favor of the county or municipality, or treasurer thereof, the amount of such 
license or tax shall be taken from such protest fund and deposited to the 
eredit of the fund or funds to which the same properly belongs, but if such 
action is finally determined adversely to such county or municipality, or 
the treasurer thereof, then the treasurer shall, upon receiving a certified 
copy of the final judgment in said action, refund the amount of such license 
or tax, with costs of suit without interest, to the person in whose favor such 
judgment is rendered; provided, that if such action was commenced for the 
purpose of recovering the first installment, or any portion thereof, of any 
such license or tax, and any subsequent installment thereof, has been paid 
under protest, as herein provided, then the county treasurer shall, at the 
time of refunding the amount of such first installment required by such 
judgment also refund such portion of any subsequent installment as the 
person holding such judgment is entitled to recover, without interest. 


History: Ap. p. Sec. 4024, Pol. C. 1895; 
‘amd. Sec. 1, Ch. 108, L. 1905; re-en. Sec. 
2742, Rev. C. 1907; amd. Sec. 1, Ch. 135, 
L. 1909; re-en. Sec. 2269, R. C. M. 1921; 
amd. Sec. 1, Ch. 142, L. 1925. 


Actions to Recover 


An action to recover an unlawful l- 
cense fee, exacted by a city ordinance, 
and paid under protest, was held to be 
properly brought under this section be- 
fore its amendment, and the plaintiff was 
not required to resort to the remedy given 
under the preceding section. Reilly v. 
Hatheway, 46 M1, 11, 125 P 417. 

An injunction lies to restrain the col- 
lection of a tax wholly void. Barnard 
Realty Co. v. City of Butte, 50 M 159, 
167, 168, 145 P 946. rau 

Tf the owner of the surface of an un- 
patented mining claim objects to its as- 
sessment for town-site purposes, he has a 
remedy by paying the taxes under pro- 
test, and then suing for their recovery, 
under section 2272, in an action at law, 
and the remedy thus provided is made, 
by said section 2272, to supersede all 
others. Cobban v. Meagher, 42 M 399, 
410, 113 P 290. 

This section, being construed with sec- 
tion 2272, is not restricted to cases 
brought where an assessment was void, 


notwithstanding the provisions of section 
2268. Western Ranches v. Custer County, 
28 M 278, 282, 283, 72 P 659. 


A statute, providing for payment of 
‘‘taxes, licenses, and other demands for 
public revenue’’ under protest, is inappli- 
cable to unauthorized demands by the 
state auditor. Cunningham v. Northwest- 
ern Improvement Co., 44 M 180, 218, 119 
P 554. 


Under this section, one who pays taxes 
under protest is not required to file a 
claim with the board of county commis- 
sioners for the amount paid, before com- 
mencing an action to recover them. Story 
v. Dixson, 64 M 206, 210, 211, 208 P 592. 


This section, under which a taxpayer 
may, if he deems a tax ‘‘unlawful,’’ pay 
it under protest and bring a direct action 
for its recovery, while exclusive except 
in those cases provided for in section 
2268, R. C. M. 1921, where injunction 
lies for illegality of the tax or the prop- 
erty is exempt, held to permit an action 
for the recovery of any tax, or any part 
thereof, which could not lawfully be ex- 
acted, and not open to the construction 
that the action provided for is confined 
to one attacking a tax on the ground that 
it was illegally laid. Johnson et al v. 
Johnson et al., 92 M 512, 518, 15 P 2d 842. 
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Id. Where plaintiff in an action to recover 
taxes unlawfully paid asks judgment for 
the full amount on the tax paid under pro- 
test, the just tax on the property should 
be upheld, if possible, he being entitled to 
recover only that which was unlawfully 
collected, i.e., the excess. 

Id. An action brought under this section 
to recover taxes deemed to have been un- 
lawfully collected, is in effect a proceed- 
ing to review the decisions of the county 
and state boards of equalization; in such 
action the taxpayer is entitled to show 
what was before the boards; it in effect 
challenges the sufficiency of the evidence 
to warrant the orders of the boards deny- 
ing him relief, and the court must deter- 
mine, as a matter of law, whether or not 
the evidence presented to the boards was 
sufficient to sustain their orders. 

Td. Held, under the above rules, that 
the complaint in an action brought under 
this section to recover taxes unlawfully 
paid under protest, setting forth the char- 
acter of the lands in question, refusal of 
the assessor to take them into considera- 
tion, that the valuations placed on them 
were disproportionate to others of like 
character, that all the facts relied upon 
were known to both county and state 
boards of equalization, that no evidence 
contradictory of that of plaintiff was in- 
troduced before either board, and that 
both disregarded the evidence and acted 
aribtrarily in refusing him relief, was not 
vulnerable to a general demurrer as al- 
leging mere conclusions. 


Exclusive Remedies 


Held, that the legal remedy by action 
to recover back a tax paid under protest 
on a levy deemed unlawful, provided by 
this section, when read in connection with 
section 2272, which provides that such 
action shall supersede all other reme- 
dies which might be invoked to _ pre- 
vent the collection of taxes alleged 
to be irregularly levied or demanded, and 
the equitable one, by injunction in the 
instances enumerated in section 2268, R. 
C. M. 1921, are exclusive; that where a 
tax is wholly illegal or the legal and ille- 
gal portions thereof appear to be insep- 
arable, either remedy is available; and 
that to the extent the above holding with 
reference to the legal remedy conflicts 
with section 2222, the latter section must 
be considered repealed. First Nat. Bank 
v. Sanders County, 85 M 450, 459 et seq., 
279 P 247. : 

See also: First Nat. Bank v. Beaver- 
head County, 88 M 577, 579, 294 P 956. 

See also: Williams v. Harvey et al., 91 
M 168, 171, 6 P 2d 418. . 


Interest Not Recoverable 


Section 2271, R. C. M. 1921, provides 
that where a tax-payer has judgment in 
his action to recover taxes paid under 
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protest he shall be entitled to interest 
thereon. This section provides that the 
successful plaintiff shall have judgment 
without interest. The general repealing 
clause declares that all acts and parts of 
acts in conflict with the amendatory act 
are repealed. Held, that the provision for 
interest in section 2271 and the one in 
this section for no interest are so re- 
pugnant to each other that they cannot 
be reconciled, and therefore the latter act 
Fulton Oil 
Co. v. Toole County, 86 M 367, 373, 283 
P 769, 

Id. Held, that the contention of suc- 
cessful plaintiff, in an action to recover 
taxes paid under protest, that under sec- 
tion 2271, R. C. M. 1921, he is still en- 
titled to interest on the judgment in his 
favor and that the provision of this sec- 
tion, in providing that his recovery shall 


be ‘‘with costs of suit without interest’? | 


means that the interest thus mentioned 
applies only to the costs, may not be sus- 
tained. 


Interest Provision Not Applicable to 
Action Under Section 2222 


Held, under this section, providing inter 
alia that when taxes paid under protest 
may be recovered, recovery shall be had 
without interest, has no application to an 
action based on section 2222, author- 
izing refund’ of a tax ‘‘paid. more 
than onee,’’?’ but that in such an ac- 
tion plaintiff is entitled to interest on the 
unlawful tax from the date of payment, 
even though plaintiff, to avoid the impu- 
tation that the payment made was volun- 
tary, made it under protest. Williams v. 
Harvey et al., 91 M 168, 171 et seq., 6 P 2d 
418. 


Time Limitations 


Whenever a statute grants a right which 
did not exist at common law, and pre- 
scribes the time within which the right 
must be exercised, the limitation thus im- 
posed does not affect the remedy merely, 
but is of the essence of the right itself, and 
one who seeks to enforce such right must 
show affirmatively that he has brought 
his action within the time fixed by the 
statute; and if he fails in this regard, he 
fails to disclose any right to relief under 
the statute. Dolenty v. Broadwater 
County, 45 M 261, 267, 122 P 919. 

Id. The provisions of this section, that 
an action to recover taxes paid under pro- 
test must be commenced within sixty days 
after the thirtieth day of November of 
the year in which taxes are paid, applies 
generally to any action instituted to re- 
cover any tax paid under protest. Ap- 
parently the legislature assumed that taxes 
might be paid under protest and contested 
for reasons other than those referred to in 
section 2269; and it was for the purpose 


of covering such cases that the amend- 
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ment to this section was made, and a uni- 
form rule established covering all cases 


of action to recover taxes paid under pro- 


test. 


If money paid under protest upon a 
special improvement assessment is a ‘‘ tax, 
license, or other demand for public reve- 
nue,’’ within the meaning of this section, 
suit to recover same is barred sixty days 
after November 30th of the year in which 
the tax was paid. If, however, money so 
paid is not such a ‘‘tax, license, or other 
demand for revenue,’’ it forms the basis 
of a mere demand against the city, not 
suable until after presentation to and 
disallowance by the city council. Leggat 
v. City of Butte, 54 M 137, 140, 168 P 38. 


Held, that the complaint in an action to 
recover taxes paid under protest need not 
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it being sufficient if it be made to appear 
affirmatively that it was so brought, by 
recitals showing when the tax was paid 
and when the complaint was filed. Belk- 
nap Realty Co. v. Simineo et al., 67 M 
359, 365, 215 P 659. 


References 


Cited or applied as section 4024, polit- 
ical code, before amendment, in Montana 
Ore Purchasing Co. v. Maher, 32 M 480, 
490, 81 P 13; Hensley v. City of Butte, 33 
M 206, 210, 83 P 481; as section 2742, re- 
vised codes, as amended, in Hill v. County 
of Lewis and Clark, 54 M 479, 485, 171 P 
929; Read v. Lewis and Clark County, 55 
M 412, 414, 178 P 177; State v. Silver Bow 
Refining Co., 83 M 380, 387, 272 P 684; 
Fulton Oil Co. v. Toole County, 86 M 367, 
375, 283 P 769; Chicago ete. R. R. Co. v. 


allege that suit was brought within the 


; Fallon County, 95 M 568, 587, 28 P 2d 
sixty-day period prescribed in this section, 


462. 

2270. Assessment for taxation—increase over statement of owner. 
Whenever any person has delivered to the assessor a sworn statement of his 
property subject to taxation as now provided by law, and giving the esti- 
mated value of such property, and the assessor shall increase such estimated 
value, or add other property to such assessment list, he shall, at least ten 
days prior to the meeting of the county board of equalization, give to such 
person written notice of such change which notice shall be substantially in 
the following form: 


A change has been made in your assessment list as follows: 
(Set out and describe specifically changes made in list.) 


Such person may then appear before the county board of equalization and 
contest the same; and if the assessment of any such person has been added 
to or changed, either by the assessor or by the county board of equalization, 
and such person has not been notified thereof and given an opportunity 
to contest the same before the county board of equalization, the tax on 
such increased value or added property shall, upon such facts being estab- 
lished, be adjudged by the court to be void, and such facts and all questions 
relating thereto, when said tax has been paid under protest, may be heard 
and determined in the action provided for in section 2269. When any per- 
son has appeared before the county board of equalization, and has contested 
the inerease in the estimated value of his property, or the addition of other 
property to his assessment list, and has appealed to the state board of 
equalization from any action or decision with reference thereto by the 
county board of equalization and such person is aggrieved at the final action 
‘of the state board of equalization. in making or allowing such increase or 
addition, he may pay the tax on such increase or addition or the installments 
thereof if payable in installments, under protest in the manner provided 
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by section 2269, and thereupon, and within the time prescribed and in the 
manner provided by said section 2269, may commence an action to recover 
such tax, or installments, and in such action contest and litigate the pay- 
ment of such taxes on such increased value or added property, on the same 
grounds and for the same reasons that he has contested the same before 
the county and state boards of equalization, and for no other reasons 
and on no other grounds; provided, that all of the provisions of section 
2269 for the retention or refunding of taxes paid under protest shall apply 
to taxes paid under protest under this section; and provided, further, 
that when any action is imstituted to recover any tax, or install- 
- ment thereof, paid under protest, if the value of the property as 
increased by the assessor or county board of equalization and finally de- 
termined by the state board of equalization is an over-valuation of such 
property, the jury in the case shall determine the actual value of such prop- 
erty at the time the same became liable for taxes, and if the value as fixed 
by the jury is less than the value as fixed by the county assessor or county 
board of equalization, and finally determined by the state board of equaliza- 
tion then the plaintiff shall be entitled to recover taxes on the difference 
between such value as fixed by the jury and the value as fixed by the 
county assessor or county board of equalization and finally determined by 
the state board of equalization and if the value as fixed by the jury shall 
exceed the value on which taxes were levied the plaintiff shall be liable 
in damages equal to the product obtained by multiplying the proper per- 
centage of such excess valuation as found by the jury es the rate per cent 
at which taxes were levied on such property. 


History: En. Sec. 1, Ch. 108, L. 1905; a sworn statement of his property subject 


re-en. Sec. 2743, Rev. C. 1907; amd. Sec. 2, 
Ch. 135, L. 1909; re-en. Sec. 2270, R. C. M. 
1921; amd. Sec. 1, Ch. 142, L. 1925. 


Operation and Effect 


This section applies only to actions 
brought to recover taxes paid under pro- 
test for any of the reasons therein men- 
tioned. Dolenty v. Broadwater County, 
45 M 261, 265, 122 P 919. 


Where the taxing authorities levy a tax 
not authorized by law or upon property 
not subject to be taxed, their action is 
without jurisdiction and wholly void, and 
the remedy by injunction is available. 
The right of the owner of property to re- 
lief by injunction is not in anywise af- 
fected by his failure, either upon notice 
by the assessor or by the board itself, to 
make timely objection. The assessment 
being wholly illegal, because without au- 
thority, its validity may be questioned by 
any available method. Barnard Realty 


he v. City of Butte, 50 M 159, 167, 145 P 
4 


The provision found in this section, to 
the effect that if the assessment has been 
added to or changed either by the assessor 
or by the county board of equalization, 
etc., is, by its terms, available only to the 
‘“person who had delivered to the assessor 


to taxation’’ with ‘‘the estimated value’’ 
thereof. This means all of his taxable 
property, according to his best knowledge 
and belief, and the fact that, notwith- 
standing such list, the assessor or board 
may increase the value or add other prop- 
erty implies that an honest controversy 
must exist between the public and the tax- 
payer as to what property should have 
been taxed, or what value should have 
been placed upon it. Hill v. County of 
aia and Clark, 54 M 479, 485, 486, 171 


Where the assessor had correctly as- 
sessed coal mining claims at $20 an acre 
agreeably to the constitutional command, 
as indicated on the blank mailed to their 
owner, a coal mining company, which re- 
turned it claiming that it could only be 
assessed on its right of entry, failure of 
the assessor to give the company an op- 
portunity to appear before the county 
board of equalization and be heard on its 
claim of overtaxation (this section) could 
not have resulted in any change in 
the assessment and, therefore, | such 
failure could not be urged against 
the legality of the assessment, the law 
not requiring idle acts. Superior Coal 
Co. v. Musselshell Co. et al., 98 M 501, 
527, 41 P 2d 14. 
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References 
Cited or applied as section 2743, revised 


codes, before amendment, in Merges v.. 


Altenbrand, 45 M 355, 364, 123 P 21; as 
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168 P 38; Anaconda Copper Min. Co. v. 
Ravalli County et al., 56 M 530, 186 P 
332; Belknap Realty Co. v. Simineo et al., 
67 M 359, 365, 215 P 659; First National 


section 2743, revised codes, as amended, 
in Leggat v. City of Butte, 54 M 137, 139, 


2271. Repealed—Court decision in Fulton Oil Co. v. Toole County, 86 M 
367, 375, 283 P 769. 


Bank v. Sanders County, 85 M 450, 458, 
279 P 247. 


2272. Other remedies superseded. The remedy hereby provided shall 
supersede the remedy of injunction and all other remedies which might be 
invoked to prevent the collection of taxes or licenses alleged to be irregu- 
larly levied or demanded, except in unusual cases where the remedy hereby 


provided is deemed by the court to be inadequate. 


History: En. Sec. 4026, Pol. C. 1895; 
re-en. Sec. 2745, Rev. C. 1907; re-en. Sec. 
2272, B.C. . M. 1921. 


Operation and Effect 


The publication of the notice of a tax 
sale three weeks, when the statute re- 
quired four weeks, does not render the 
taxes illegal, and authorize the enjoining 
of the collection of such tax. Nor does the 
fact that the treasurer intends to violate 
certain sections of the law, by exposing 
for sale, for the delinquent taxes of one 
year a part of the lands purchased by 
the county at the tax sales of the pre- 
ceding year, and yet unredeemed, entitle 
the owner of the equity of redemption to 
an injunction, since the above section pro- 
vides that the remedy before the board of 
equalization shall supersede the remedy 
of injunction, etc., except in those unusual 
cases where the remedy thereby provided 
is deemed by the court inadequate. Cob- 
ban v. Hinds,°23 M 338, 350, 59 P 1. 


2273-2295. 


The phrase ‘‘irregularly levied or de- 
manded’’ was used by the legislature ad- 
visedly, and as prescribing the limits 
wherein the statutory remedy is exclusive,. 
as distinguished from those cases of ille- 
gal taxes the collection of which may be 
restrained by injunction. Montana Ore 
Purchasing Co. v. Maher, 32 M 480, 490,. 
81 P 13. 


References 


Cited or applied as section 4026, polit- 
ical code, in Western Ranches v. Custer 
County, 28 M 278, 282, 72 P 659; Hensley 
v. City of Butte, 33 M 206, 210, 83 P 481; 
as section 2745, revised codes, in Cobbam 
v. Meagher, 42 M 399, 410, 113 P 290; 
Barnard Realty Co. v. City of Butte, 50 M 
159, 167, 145 P 946; State v. Silver Bow 
Refining Co., 83 M 380, 387, 272 P 684; 
First National Bank v. Sanders County,. 
85 M 450, 458, 279 P 247; Williams v. 
Harvey et al., 91 M 168, 171, 6 P 2d 418. 


Repealed—Chapter 163, laws of 1935. 
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INCOME TAX 


Section 2295.1. 


Income tax—definitions. 


Exemptions—change of status of taxpayer—death of taxpayer during: 


Income tax involving partnership—partnership statements, when re- 


when deductions not allowed non- 
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2295.12. Tax on beneficiaries or fiduciaries of estates or trusts. 
2295.13. Information agents’ duties. 
2295.14. Persons required to make return 
resident. 
2295.15. Effect of changing resident status. 
2295.16. Partnership return. 
2295.17. Return. of fiduciary. 
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2295.18. Change of basis for computing income—rate of tax. 

2295.19. Time for filing—affidavit—forms. 

2295.20. Revision of return—time for determining tax—examination of records 
and persons. 

2295.21. Oaths may be administered by board members and employees. 

2295.22. Revision—application—hearing—adjustment. 

2295.23. Review of board’s findings on application for revision—appeal to 
supreme court. 

2295.24. Penalties for violations of act. 

2295.25. Payment of tax—penalty and interest—refund of excessive payment. 

2295.26. Levy upon and sale of property for payment of tax—lien of tax. 

2295.27. Action by attorney general. 

2295.28. Disposition of revenues. 

2295.29. Board authorized to make rules and regulations. 

2295.30. Divulging information unlawful—exceptions—penalty. 

2295.31. Construction of net income. 

2295.32. Method of figuring gain or loss. 

2295.33. Entire gain or loss to be recognized. 

2295.34. Exchange of property without gain or loss, effect of. 


2295.1. Income tax—definitions. For the purpose of this act unless 
otherwise required by the context: 

(1) The word ‘‘board’’ means the state board of equalization. 
(2) The word ‘‘taxpayer’’ includes any person or fiduciary subject to 
a tax imposed by this act, and does not include corporations. 


(3) The words ‘‘taxable year’’ means the calendar year, or the fiscal 
year ending during such calendar year, upon the basis of which the net 
income is computed under this act. The words “‘fiscal year’’ means an ac- 
counting period of twelve (12) months, ending on any day of any month 
other than December thirty-first. 


?? 


(4) The word ‘‘fiduciary’’ means a guardian, trustee, executor, admin- 
istrator, receiver, conservator, or any person, whether individual or cor- ~ 
porate, acting in any fiduciary capacity for any person, trust or estate. 


(5) The word ‘“‘paid’’ for the purposes of the deductions and credits 
under this act means paid or accrued or paid or incurred, and the terms 
‘“paid or ineurred’’ and ‘‘paid or acerued’’ shall be construed according to 
the method of accounting upon the basis of which the net income is com- 
puted under this act. The term ‘‘received’’ for the purpose of the computa- 
tion of net income under this act, means received or accrued and the term 
‘‘received or accrued’’ shall be construed according to the method of ac- 
counting upon the basis of which the net income is computed under this act. 


(6) The word ‘‘resident’’ applies only to natural persons and includes 
for the purpose of determining liability to the tax imposed by this act with 
reference to the income of any taxable year, any person domiciled in the 
state of Montana, and any other person who maintains a permanent place 
of abode within the state, and spends in the aggregate more than seven 
months of the taxable year within the state. 


(7) The word ‘‘dividend’’ means any distribution made by a corpora- 
tion out of its earnings or profits to its shareholders or members, whether 
in cash or in other property or in stock of the corporation, other than stock 
dividends as herein defined. ‘‘Stock dividends’’ means new stock issued, 
for surplus or profits capitalized, to shareholders in proportion to their 
previous holdings. 


1266 


Ch. 204 INCOME TAX 99952-22954. 


(8) The words ‘‘foreign country’’ or ‘‘foreign government’’ mean any 
jurisdiction other than one embraced within the United States. The words. 
‘“United States’’ include the states, the territories of Alaska and Hawaii, 
and the District of Columbia. 


(9) The words ‘‘information agents’’ include all individuals, corpora- 
tions, associations and partnerships, in whatever capacity acting, including 
lessees, or mortgagors of real or personal property, fiduciaries, employers, 
and all officers and employees of the state, or of any municipal corporation 
or political subdivision of the state, having the control, receipt, custody, dis- 
posal or payment, of interest, rent, salaries, wages, premiums, annuities, 
compensations, remunerations, emoluments, or other fixed or determinable 
annual or periodical gains, profits and income with respect to which any 
person or fiduciary is taxable under this act. 


(10) The term ‘‘net income’’ means the gross income of a taxpayer less 
the deductions allowed by this act. 


99 


History: En. Sec. 1, Ch. 181, L. 1933. 


Constitutionality 


The income tax law held constitutional. 
O’Connell v. State Board of Equalization, 


References 


Pomeroy v. State Board of Equalization: 
et al. 99 M 534, 45 P 2d 316; Poorman. 
v. State Board of Equalization, 99 M 
543, 45 P 2d 307. 


95 M 91, 25 P 2d 114; Mills v. State Board 
of Equalization et al., 97 M 13, 33 P 2d 
563. 


2295.2. Rate of income tax. There shall be levied, collected and paid 
for each taxable year upon the net income of every individual subject to 
this tax, after making allowance for exceptions and deductions, as herein-. 
after provided, a tax at the following rates, to-wit: 

(a) On the first two thousand dollars ($2,000.00) of net income, or any 
part thereof, at the rate of one per centum (1%); 

(b) On the second two thousand dollars ($2,000.00) of net income, or 
any part thereof, at the rate of two per centum (27) ; 

(c) On the third two thousand dollars ($2,000.00) of net income, or 
any part thereof, at the rate of three per centum (8%); 

(d) On any net income in excess of six thousand dollars ($6,000.00) at. 
the rate of four per centum (4%). 


History: En. Sec. 2, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 40, Ex. L. 1933. 


the extraordinary session 1933-34, provid-. 
ing for a surtax, has been omitted as it 
was held unconstitutional in the case of 
Mills v. State Board of Equalization et al.,. 
97 M 18, 33 P 2d 563. 


NOTE.—Subdivision ‘‘e’’ of this see- 
tion, as amended by chapter 40, laws of 


9295.3. Tax on non-resident. A like tax is imposed upon every person 
not resident of this state which tax shall be levied, collected and paid 
annually, at the rates specified in section 2295.2, with respect to his entire 
net income as herein defined, except as hereinafter provided, from all prop- 
erty owned and from every business, trade, profession or occupation carried 
on in this state by such person. 

History: En. Sec. 3, Ch. 181, L. 1933. 


2295.4. Tax is personal debt due state. Every tax imposed by this act, 
and all increases, interest and penalties thereon, shall be from the time it. 
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is due and payable, a personal debt from the person or fiduciary liable 
to pay the same to the state of Montana. 
History: En. Sec. 4, Ch. 181, L. 1933. — 


2295.5. Inventories may be required. Whenever, in the opinion of the 
board, the use of inventories is necessary in order to determine clearly the 
income of any taxpayer, inventories shall be taken by such taxpayer upon 
such basis as the board may prescribe, conforming as nearly as may be to 
the best accounting practice in the trade or business and most clearly re- 
flecting the income. 

History: En. Sec. 5, Ch. 181, L. 1933. 


2295.6. Computation of net income. (1) The net income shall be com- 
puted upon the basis of the taxpayer’s annual accounting period (fiscal year 
or calendar year as the case may be), in accordance with the method of ac- 
counting regularly employed in keeping the books of such taxpayer; but 
if no such method of accounting has been so employed, or the method 
employed does not clearly reflect the income, the computation shall be 
made upon such basis and in such manner as in the opinion of the board does 
clearly reflect the income. If the taxpayer’s annual accounting period is 
other than a fiscal year as defined in this act, or if the taxpayer has no 
annual accounting period or does not keep books, the net income shall be 
computed on the basis of the calendar year. 

(2) If a taxpayer changes his accounting period from fiscal year to 
calendar year, from calendar year to fiscal year, or from one fiscal year 
to another, the net income shall, with the approval of the board, be com- 
puted on the basis of such new accounting period, subject to the provisions 
of section 2295.19. 

(3) A taxpayer who regularly sells or otherwise disposes of personal 
property on the installment plan, may return as income therefrom in any 
taxable year, that proportion of the installment payments actually re- 
ceived in that year which the total profit realized or to be realized when 
the payment is completed bear to the total contract price. 

History: En. Sec. 6, Ch. 181, L. 1933. 


2295.7. Gross income, what included in. The term ‘‘gross income’’: 

(1) Includes gains, profits and income derived from salaries, wages or 
compensation for personal service, of whatever kind and in whatever form 
paid, or from professions, vocations, trades, business or commerce; also from 
interest, rent, dividends, securities, or the transaction of any business ecar- 
ried on for gain or profit. The amount of all such items shall be included 
in the gross income for the taxable year in which received by the taxpayer ; 
unless under the methods of accounting permitted in this act, any such 
amounts are to be properly accounted for as of a different period; 

(2) But does not include the following items which are exempt from 
taxation under this act: . 

(a) The proceeds of life insurance policies and contracts paid upon the 
death of the insured to individual beneficiaries or to the estate of the in- 
sured. | 

(b) The amount received by the insured as a return of premium or 
premiums paid by him under life insurance, endowment or annuity con- 
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tracts, either during the term or at the maturity of the term mentioned in 
the contract or upon surrender of the contract. 

(c) The refunds in the form of patronage dividends paid to members or 
shareholders or consumers’ co-operative associations. 

(d) The value of property acquired by gift, bequest, devise or descent 
(but the income from such property shall be included in gross income.) 

(e) Any amount received through accident or health insurance or un- 
der workmen’s compensation acts, as compensation for personal injuries 
or sickness, plus the amount of any damages received whether by suit or 
agreement on account of such injuries or sickness, or through the war risk 
insurance act or any law for the benefit or relief of injured or disabled 
members of the military or naval forces of the United States, and their 
dependents. 

(f) Salaries, wages and other compensations received from the United 
States or officials or employees thereof, including persons in the military 
or naval forces of the United States. 

(g) Stock dividends when received by a shareholder shall not be sub- 
ject to tax, but if before or after the distribution of any such dividend, the 
corporation proceeds to cancel or redeem its stock at such time and in such 
manner as to make the distribution and cancellation or redemption in whole 
or in part essentially equivalent to the distribution of a taxable dividend, 
the amount so distributed in redemption or cancellation of the stock shall 
be treated as a taxable dividend and included in gross income; provided, 
however, that any stock dividend shall be considered in computing gain, 
profit or income upon the sale, exchange or other disposition of the stock 
upon which a stock dividend has been declared or of the stock included in 
such stock dividend. 

(3) In the case of taxpayers other than residents, gross income includes 
only the gross income from sources within this state, but shall not include 
annuities, interest on bank deposits, interest on bonds, notes or other in- 
terest-bearing obligations, or dividends on stock of corporations; except to 
the extent that such annuities, bank deposits, bonds, notes or other obliga- 
tions or stocks shall be a part of income from any business, trade, profes- 
sion or occupation carried on in this state. 


En. Sec. 7, Ch. 181, Ex. L. effect exempting salaries of federal offi- 
cials and employees. Pomeroy v. State 
Board of Equalization, 99 M 534, 538, 45 
P 2d 316. 


History: 
1933. 


Employee of Reconstruction Finance 
Corporation Not Employee of United 


States 
Held, that an employee of the Recon- 
struction Finance. Corporation, which, 


though an instrumentality of the govern- 
ment, is owned by it in its proprietary 
rather than in its governmental capacity, 
is not an employee of the United States 
within the meaning of this section, in 


2295.8. Deductions allowed in computing net income. 


Id. Held, that the word ‘‘or’’ in this 
section, subdivision (f), declaring that 
salaries or compensation ‘‘received from 
the United States or officials’’ and em- 
ployees thereof shall not be included in 
the computation of the gross income of 
the taxpayer, must be read ‘‘of,’’ the 
word ‘‘or’’ being an apparent typographi- 
cal error. 


In computing 


net income, there shall be allowed as deductions: 
(1) All the ordinary and necessary expenses paid or incurred during 
the taxable year in carrying on any trade or business, or in the production 
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of income required to be included in gross income under this act, including 
a reasonable allowance for salaries or other compensation for personal 
services actually rendered, and including rentals or other payments required 
to be made as a condition to the continued use or possession, for purposes of 
the trade or business, of property to which the taxpayer has not taken or 
is not taking title or in which he has no equity. 

(2) <All interest paid or accrued during the taxable year on indebted- 
ness. 

(3) Taxes, other than taxes imposed by this act, paid or accrued 
within the taxable year and imposed, first, by the authority of the United 
States, or of any of its possessions, or second, by the authority of any state, 
or territory, or any county, school district, municipality, or other taxing 
subdivision of any state or territory, not including those assessed against 
local benefits of a kind tending to increase the value of the property 
assessed, or third, by the authority of any foreign government. The board 
shall have authority to require the presentation of receipts or other satis- 
factory evidence that any taxes claimed as a deduction under this sub- 
division were paid. 

(4) Losses sustained during the taxable year and not compensated 
for by insurance or otherwise, if incurred in trade or business. . 

(5) Losses sustained during the taxable year and not compensated for 
by insurance or otherwise, if incurred in any transaction entered into for 
profit, though not connected with trade or business; but in the case of a 
taxpayer other than a resident of this state, only as to such transactions in 
real property or in tangible personal property having an actual situs within 
this state. 

(6) Losses sustained during the taxable year of property not connected 
with the trade or business (but, in the case of a taxpayer other than! a 
resident, only of real property or tangible personal property having an 
actual situs within this state) if arising from fires, storms, shipwrecks, or 
other casualty or from theft, and not compensated for by insurance or 
otherwise. 

(7) Debts ascertained to be worthless and charged off within the tax- 
able year. In the case of a debt existing on January first, nineteen hundred 
and thirty-three, no more than its fair market value on that date shall be 
deducted. A worthless debt arising after January first, nineteen hundred 
and thirty-three, from unpaid wages, salary, rent, or any similar item with 
reference to which any person or fiduciary may be taxable, is not an allow- 
able deduction unless the income which such item represents has been in- 
cluded as income by the taxpayer in a return rendered under this act. 

(8) A reasonable allowance for the exhaustion, wear and tear of 
property, the income from which is required to be included in gross income 
under this act, used in the trade or business, including a reasonable allow- 
ance for obsolescence. 

(9) In the case of mines, other natural deposits, oil and gas wells 
and timber, a reasonable allowance for depletion and for depreciation of 
improvements, according to the peculiar conditions in each case, such rea- 
sonable allowance in all cases to be made under rules and regulations to be 
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prescribed by the state board of equalization; provided, however, for the 
purpose of determining depletion, depreciation and obsolescence in all cases 
not expressly provided for in this act, the provisions of the most recent act 
of the Congress of the United States, commonly known as the federal in- 
come tax act, and the rules, regulations and decisions thereunder, insofar 
as same are applicable and pertinent and not repugnant to or inconsistent 
with the express provisions of this act, shall be the rule of decision by the 
state board of equalization. 

(10) Contributions or gifts made within the taxable year to or for the 
use of: , 

(a) The United States, any state, territory, or any political subdivision 
thereof, or the District of Columbia, for exclusively public purposes: 

(b) Any corporation, or trust, or community chest fund, or founda- 
tion, organized and operated exclusively for religious, charitable, scientific, 
literary, or educational purposes, or for the prevention of cruelty to chil- 
dren or animals, no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; or to the special fund for voca- 
tional rehabilitation act. 

(c) Posts or organizations of war veterans, or auxiliary units or so- 
cieties of any such posts or organizations, if such posts, organizations, units, 
or societies are organized in the United States or any of its possessions, 
‘and if no part of their net earnings intres to the benefit of any private 
shareholder or individual; or 

(d) Fraternal society, order, or association operating under the lodge 
system, but only if such contributions or gifts are to be used exclusively 
for religious, charitable, scientific, literary or educational purposes, or for 
the prevention of cruelty to children or animals; to an amount which in all 
the above cases combined shall not in the aggregate exceed fifteen (15) per 
ecentum of the taxpayer’s net income as computed without the benefit of 
this subdivision. Such contributions or gifts shall be allowable as deduc- 
tions only if verified under rules and regulations prescribed by the board. 


(11) In the case of a taxpayer other than a resident of this state the 
deductions allowed in this section shall be allowed only if, and to the extent 
that they are connected with income arising from sources within the state, 
and with reference to which a non-resident taxpayer is taxable under this 
act; and the proper apportionment and allocation of the deductions with 
respect to sources of income within and without this state shall be deter- 
mined under rules and regulations to be prescribed by the state board of 
equalization. 

History: En. Sec. 8, Ch. 181, L. 1933. 


2295.9. Non-deductible items in computing net income. In computing 
net income no deductions shall in any case be allowed in respect of: 

(1) Personal, living, or family expenses; 

(2) Any amount paid out for new buildings or for permanent im- 
provements or betterments made to increase the value of any property or 
estate ; 

(3) Any amount expended in restoring property or in making good 
the exhaustion thereof for which an allowance is or has been made; or 
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(4) Premiums paid on any life insurance policy covering the life of 
any officer or employee, or of any person financially interested in any 
trade or business carried on by the taxpayer, when the taxpayer is cireqie. 
or indirectly a beneficiary under such policy. 

History: En. Sec. 9, Ch. 181, L. 1933. 


2295.10. Exemptions—change of status of taxpayer—death of taxpayer 
during taxable year. The following exemptions shall be allowed to any 
taxpayer : 

(1) In the ease of a single person or of a married person not living 
with or supporting a husband or wife or family, a personal exemption of 
one thousand dollars ($1000). . 

(2) In the case of the head of a family or a married person living 
with a husband or wife, a personal exemption of two thousand dollars 
($2000). A husband and wife living together shall receive but one per- 
sonal exemption, the amount of which shall be two thousand dollars 
($2000). If such husband and wife make separate returns, the personal 
exemption shall be equally divided between them. 

(3) Three hundred dollars ($300) for each person (other than husband 
and wife) dependent upon and receiving his chief support from the tax- 
payer, if such dependent person is under eighteen (18) years of age or 
is incapable of self-support because mentally or physically defective. 

(4) The exemptions allowed by subdivisions one (1) and two. (2) 
of this section shall, in case the status of the taxpayer changes during the 
taxable year, be the sum of (a) an amount which bears the same ratio 
to one thousand dollars ($1000) as the number of months during which 
the taxpayer was unmarried or a married person not living with husband 
or wife bears to twelve (12) months, plus (b) an amount which bears the 
same ratio to two thousand dollars ($2000) as the number of months | 
during which the- taxpayer was a married person living with husband 
or wife or was the head of a family bears to twelve (12) months. For the 
purposes of this subdivision a fractional part of a month shall be disre- 
garded unless it amounts to more than half a month, in which case it shall 
be considered as a month. 

(5) The exemptions allowed by subdivision two (2) of this section 
shall be determined by the status of the taxpayer on the last day of his 
taxable year. 

(6) In the case of an individual who dies during the taxable year, 
the exemptions allowed by subdivisions one (1), two (2) and three (8) 
of this section shall be determined by his status at the time of his death, 
and in such case, full exemption shall be allowed to the surviving spouse, 
if any, according to his or her status at the close of the taxable year. 

History: En. Sec. 10, Ch. 181, L. 1933. 


2295.11. Income tax involving partnership—partnership statements, 
when required. Individuals carrying on business in partnership shall be 
liable for income tax only in their individual capacity. There shall be in- 
cluded, in computing the net income of each partner, his distributive 
share, whether distributed or not, of the net income of the partnership 
for the taxable year, or, if his net income for such taxable year is com- 
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puted upon the basis of a period different from that upon the basis for 
which the net income of the partnership is computed, then there shall be 
included his distributive share of the net income of the partnership for 
any accounting period of the partnership ending within the fiscal or eal- 
endar year upon the basis of which the partner’s net income is computed. 
Taxpayers who are members of partnerships may be required by the 
department to make a return stating the gross receipts and net gains or 
profits of the partnership for any taxable year. The net income of the 
partnership shall be computed in the same manner and on the same basis 
as provided in computing the net income of individuals, except that the 
deduction provided in subdivision ten (10) of section 2295.8 and the per- 
sonal exemptions provided for in section 2295.10 shall be allowed only to 
the individual partners. 
History: En. Sec. 11, Ch. 181, L. 1933. 


2295.12. Tax on beneficiaries or fiduciaries of estates or trusts. (1) A 
tex shall be imposed upon either the fiduciaries or the beneficiaries of es- 
tates and trusts as hereinafter provided, except to the extent such estates 
and trusts shall be held for educational, charitable or religious purposes, 
which tax shall be levied, collected and paid annually with respect to the 
income of estates or of any kind of property held in trust, including: 

(a) Income received by estates of deceased persons during the period 
of administration or settlement of the estate; 

(b) Income accumulated in trust for the benefit of unborn or unas- 
eertained persons, or persons with contingent interests ; F 

(c) Income held for future distribution under the terms of the will 
or trust ; 

(d) Income which is to be distributed to the beneficiaries periodically, 
whether or not at regular intervals, and the income collected by a guardian 
of an infant to be held or distributed as the court may direct; and 

(e) Income of an estate during the period of administration or settle- 
ment permitted by subdivision three (3) of this section to be deducted 
from the net income, the tax with reference to which is to be paid by the 
fiduciary. 

(2) The fiduciary shall be responsible for making the return of income 
for the estate or trust for which he acts, whether the fiduciary or the 
beneficiaries be taxable with reference to the income of such estate or 
trust. The net income of an estate or trust shall be computed in the same 
manner and on the same basis as provided in this act for individual tax- 
payers, except that there shall also be allowed as a deduction any part 
of the gross income which, pursuant to the terms of the will or deed cre- 
ating the trust, is paid to or held for the United States, or any state, terri- 
tory or any political subdivision thereof, or the District of Columbia; and 
in eases under paragraphs (d) and (e) of subdivision one (1) of this 
section, the fiduciary shall include in the return a statement of each bene- 
ficiary’s distributive share of such net income, whether or not distributed 
before the close of the taxable year for which the return is made. 

(3) In eases under paragraphs (a), (b) and (c) of subdivision one (1) 
of this section, the tax shall be imposed upon the fiduciary of the estate 
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or trust with respect to the net income of the estate or trust and shall 
be paid by the fiduciary, except that in determining the net income of 
the estate of any deceased person during the period of administration or 
settlement, there may be deducted the amount of any income properly 
paid or credited to any legatee, heir or other beneficiary. In such cases, 
the fiduciary of the estate or trust shall be allowed the same exemptions 
as are allowed to single persons under section 2295.10, and in such cases 
the fiduciary of any estate or trust created by a person not a resident, or 
of an estate of a person not a resident shall be subject to a tax only to 
the extent to which individuals other than residents are liable under sub- 
division three (8) of section 2295.7. 

(4) There shall be allowed as an additional deduction in computing 
the net income of the estate or trust the amount of the income of the 
estate or trust for its taxable year which is to be distributed currently by 
the fiduciary to the beneficiaries, and the amount of the income collected 
by a guardian of an infant which is to be held or distributed as the court 
may direct, but the amount so allowed as a deduction shall be included in 
computing the net income of the beneficiaries whether distributed to them 
or not. Any amount allowed as a deduction under this paragraph shall 
not be allowed as a deduction under the next paragraph of this section in 
the same or any succeeding taxable year. 


In the case of income received by estates of deceased persons during 
the period of administration or settlement of the estate, and in the case 
of income which, in the discretion of the fiduciary, may be either distrib- 
uted to the beneficiary or accumulated, there shall be allowed as an addi- 
tional deduction in computing the net income of the estate or trust the 
amount of the income of the estate or trust for its taxable year which is 
properly paid or credited during such year to any legatee, heir or bene- 
ficiary, but the amount so allowed as a deduction shall be included in 
computing the net income of the legatee, heir or beneficiary. 


If the taxpayer’s net income for such taxable year is computed upon the 
basis of a period different from that upon the basis of which the net 
income of the estate or trust is computed, then his distributive share of 
the net income of the estate or trust for any accounting period of such 
estate or trust ending within the fiscal or calendar year shall be com- 
puted upon the basis on which such beneficiary’s net income is computed. 
In such eases a beneficiary not a resident shall be taxable with respect 
to his income derived through such estate or trust only to the extent 
provided in subdivision three (3) of section 2295.7, for individuals other 
than residents. 

(5) The fiduciary of a trust created by an employer as a part of a 
stock bonus, pension or profit-sharing plan for the exclusive benefit of 
some or all of his employees, to which contributions are made by such 
employer or employees or both, for the purpose of distributing to such 
employees the earnings and principal of the fund accumulated by the trust 
in accordance with such plan, shall not be taxable under this section, but 
any amount contributed to such fund by the employer and all earnings 
of such fund shall be included in computing the income of the distributee . 
in the year in which distributed or made available to him. 
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(6) Where any part of the income of a trust, other than a testamentary 
trust, is or may be applied to the payment of premiums upon policies of 
insurance on the life of the grantor (except policies of insurance irrevoc- 
ably payable for the purposes and in the manner specified in subdivision 
ten (10) of section 2295.8, relating to the so-called “charitable contribu- 
tion” deduction) or to the payment of premiums upon policies of life 
insurance under which the grantor is the beneficiary, such part of the 
income of the trust shall be included in computing the net income of the 
grantor. 

History: En. Sec. 12, Ch. 181, L. 1933. 


2295.13. Information agents’ duties. Every information agent shall 
make return to the department of complete information concerning the 
amount of all interest, rent, salaries, wages, premiums, annuities, divi- 
dends, compensations, remunerations, emoluments or other fixed or deter- 
minable gains, profits and income, except interest coupons payable to 
bearer, of any person taxable under this act, of seven hundred dollars 
($700) or more in any taxable year under such regulations and in such 
form and manner and to such extent as may be prescribed by the board. 

History: En. Sec. 13, Ch. 181, L. 1933. 


_ 2295.14. Persons required to make return—when deductions not 
allowed non-resident. Every person having a net income for the taxable 
year of one thousand dollars ($1000) or over, if single or if married, and 
not living with or supporting a husband or wife or family, or of two 
thousand dollars ($2000) or over if married and living with husband or 
wife, or if he is the head of a family, or a gross income for the taxable 
year of twenty-five hundred dollars ($2500) or over, regardless of the 
amount of his net income, shall make, under oath, a return stating spe- © 
cifically the items of his gross income and the deductions and credits 
allowed by this act. If a husband and wife living together have an aggre- 
gate net income of two thousand five hundred dollars ($2500) or over, 
or an aggregate gross income for such year of three thousand dollars 
($3000) or over, each shall make such a return, or the income of each shall 
be included in a single joint return, in which case the tax shall be com- 
puted on the aggregate income. 

If any such person is unable to make his own return, the return shall 
be made by a duly authorized agent or by a guardian or other person 
charged with the care of the person or property of such person. <A person 
other than a resident shall not be entitled to the deductions authorized 
by section 2295.8, unless ne shall make, under oath, a complete return of 
his gross income both within and without this state. 

History: En. Sec. 14, Ch. 181, L. 1933. 


2295.15. Effect of changing resident status. If a taxpayer changes 
his status from that of resident to that of non-resident, or from that of 
non-resident to that of resident, during the taxable year, he shall file 
two (2) returns, one as a resident covering the fraction of the year during 
which he was resident, and one as a person other than a resident covering 
the fraction of the year during which he was a non-resident. The exemp- 
tions provided in section 2295.10 shall be divided ratably between the two 
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(2) returns so filed, according to time. If the aggregate of the taxpayer’s 
net income from all sources during the fraction of the year in which he 
was a resident, and his net income from sources within this state during 
the fraction of the year in which he was a non-resident, is less than one 
thousand dollars ($1000) in the case of a taxpayer who is single or who 
is married and not living with or supporting a husband or wife or family, 
or is less than two thousand dollars ($2000) in the case of a taxpayer 
who is married and living with a husband or wife or is the head of a 
family, no return shall be required under this section. 
History: En. Sec. 15, Ch. 181, L. 1933. 


2295.16. Partnership return. Every partnership shall make a return 
for each taxable year, stating specifically the items of its gross income 
and the deductions allowed by this act, and shall include in the return 
the names and addresses of the individuals who would be entitled to share 
in the net income if distributed and the amount of the distributive share 
of each individual. The return shall be sworn to by any one of the 
partners. 

History: En. Sec. 16, Ch. 181, L. 1933. 


2295.17. Return of fiduciary. Every fiduciary (except receivers ap- 
pointed by authority of law in possession of part only of the property of 
a taxpayer) shall make under oath a return for the individual or estate 
or trust from whom he acts, as follows: 

(1) If he acts for an individual whose entire income from whatever 
source derived is in his charge. 

(2) If he acts (a) for an estate of a deceased person during fie period 
of administration or settlement, whether or not the income of such estate 
during such period of administration or settlement is properly paid or 
credited to any legatee, heir or other beneficiary; (b) for an estate or 
trust the income of which is accumulated in trust for the benefit of unborn 
or unascertained persons or persons with contingent interests; or (c) for 
an estate or trust the income of which is held for future distribution or is 
distributable in the discretion of the fiduciary under the terms of the 
will or trust. 

(3) If he acts (a) for an estate or trust the income of which is to be 
distributed to the beneficiaries periodically; or (b) as the guardian of an 
infant whose income is to be held or distributed as the court may direct; 
and if any beneficiary of such estate or trust receives or is entitled to a 
distributive share of the income of the estate or trust. The return made 
by a fiduciary shall state specifically the items of the gross income and 
the deductions, exemptions and credits allowed by this act. Under such 
regulations as the board may prescribe, a return made by one (1) of two 
(2) or more joint fiduciaries shall be a sufficient compliance with the 
above requirement. The fiduciary shall make oath that he has sufficient 
knowledge of the affairs of the individual, estate or trust for whom or 
which he acts to enable him to make the return, and that the same is, to 
the best of his knowledge and belief, true and correct. | 

Fiduciaries required to make returns under this act shall be subject 
to all the provisions of this act which apply to taxpayers. 

History: En. Sec. 17, Ch. 181, L. 1933. 
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2295.18. Change of basis for computing income—rate of tax. If a tax- 
payer, with the approval of the board, changes the basis of computing net 
income from fiscal year to calendar year, a separate return shall be made 
for the period between the close of the last fiscal year for which return 
was made and the following December thirty-first. If the change is made 
from calendar year to fiscal year, a separate return shall be made for 
the period between the close of the calendar year for which return was 
made and the date designated as the close of the fiscal year. If the change 
is made from one fiscal year to another fiscal year, a separate return 
Shall be made for the period between the close of the former fiscal year 
and the date designated as the close of the new fiscal year. If a taxpayer 
making his first return of income keeps his accounts on the basis of a 
fiscal year, he shall make a separate return for the period between the 
beginning of a calendar year in which such fiscal year ends and the end 
of such fiscal year. 


In all of the above cases the net income shall be computed on the 
basis of such period for which separate return is made, and the tax shall 
be paid with reference thereto at the rate for the calendar year in which 
such period is included; and the exemptions allowed in this act shall be 
reduced respectively to amounts which bear the same ratio to the full ex- 
emption provided for as the number of months in such period bears to 
twelve (12) months. | 

History: En. Sec. 18, Ch. 181, L. 1933. 


2295.19. Time for filing—affidavit—forms. Returns shall be made to 
the board on or before the fifteenth day of the fourth month following the 
close of the fiscal year, or, if the return is made on the basis of the calendar 
year, then the return shall be made on or before the fifteenth day of April 
in each year. The board may grant a reasonable extension of time for 
filing returns whenever in its judgment good cause exists and shall keep a 
record of every such extension and the reason therefor. Except in the case 
of persons who are abroad, no such extension shall be granted for more than 
six (6) months. Such returns shall set forth such facts as the board may 
deem necessary for the proper enforcement of this act. There shall be 
annexed to such return the affidavit or affirmation of the persons making 
the return, to the effect that the statements contained therein are true. 
Blank forms of return shall be furnished by the board upon application, but 
failure to secure the form shall not relieve any taxpayer from the obligation 
of making any return herein required; provided, that every taxpayer liable 
for a tax under this law shall pay a minimum tax of one dollar ($1.00). 

History: En. Sec. 19, Ch. 181, L. 1933; amd. Sec. 1, Ch. 105, L. 1935. 


2295.20. Revision of return—time for determining tax—examination of 
records and persons. If, in the opinion of the board, any return of a tax- 
payer is in any essential respect incorrect, it may revise such return, or if 
any taxpayer fails to make return as herein required, the board is author- 
ized to make an estimate of the taxable income of such taxpayer from any 
information in its possession, and to audit and state an account according 
to such return or the estimate so made by it for the taxes, penalties and 
interest due the state from such taxpayer. Except in the case of a wil- 
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fully false or fraudulent return with intent to evade the tax, the amount 
of tax due under any return shall be determined by the board within three 
years after the return was made. In the case of such wilfully false or 
fraudulent returns, the amount of tax due may be determined at any time 
after the return is filed and the tax may be collected at any time after it 
becomes due, and where no return has been filed, the tax may be assessed 
at any time. 


The board, for the purpose of ascertaining the correctness of any return 
or for the purpose of making an estimate of taxable income of any person 
where information has been obtained, may also examine or cause to have 
examined, by any agent or representatives designated by it for that pur- 
pose, any books, papers or records of memoranda bearing upon the mat- 
ters required to be included in the return, and may require the attend- 
ance of the person rendering the return or any officer or employee of such 
person, or the attendance of any other person having knowledge in the 
premises, and may take testimony and require proof material for its infor- 
mation, with power to administer oaths to such person or persons. 

History: En. Sec. 20, Ch. 181, L. 1933. 


2295.21. Oaths may be administered by board members and employees. 
The board and each assistant, or deputy, may administer an oath to any 
person, or take the acknowledgment of any person in respect to any report 
or return required by or pursuant to this act, or by the rules and regula- 
tions of the board. 

History: En. Sec. 21, Ch. 181, L. 1933. 


2295.22. Revision—application—hearing—adjustment. If an applica- 
tion for revision be filed with the board by a taxpayer within two years 
from the time of the filing of the return or if the tax of such taxpayer has 
been recomputed, then from the time of such recomputation, the board 
shall grant a hearing thereon, and if it is made to appear upon any such 
hearing by evidence submitted to it or otherwise, that any such computa- 
tion includes taxes or other charges which could not have been lawfully 
demanded, or that payment has been illegally made or exacted of any such 
amount so computed, the board shall resettle the same according to law 
and the facts, and adjust the computation of taxes accordingly, and shall 
send notice of its determination thereon to the taxpayer. 

History: En. Sec. 22, Ch. 181, L. 1933. 


2295.23. Review of board’s findings on application for revision—appeal 
to supreme court. The determination of the board upon any application 
made to it by any taxpayer for revision and resettlement of any computa- 
tion of tax as prescribed by this act, may be reviewed, both upon the law 
and the facts upon certiorari by the district court of the county wherein 
the taxpayer is resident, or in the case of non-residents, by the district 
eourt of Lewis and Clark county, at the instance of any person or asso- 
citation affected thereby, and in the name and on behalf of the people of 
the state. For the purpose of such review the board shall return on such 
certiorari, the accounts and all the evidence before it on such application, 
and all the papers and proofs upon the original statement of such account 
and all proceedings thereon. If the original or resettled accounts are 
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found erroneous or illegal either in point of law or fact, by the court, upon 
any such review, the accounts reviewed shall then be corrected and re- 
stated, and from any determination of such court upon any such court 
upon any such review, an appeal to the supreme court may be taken by 
either party. No certiorari to review any statement of a computation or 
any determination by the board under this act shall be granted unless notice 
of application therefor is made within thirty (30) days after the service 
of the notice of such determination. Eight days’ notice shall be given to 
the department of the application for such writ. Before making the ap- 
plication, an undertaking must be filed with it in such amount and with 
such sureties as a judge of the court shall approve, to the effect, that if 
such writ is dismissed or the determination of the board affirmed, the 
applicant for the writ will pay all costs and charges which may accrue 
against him in the prosecution of the writ, including costs of all appeals. 


History: En. Sec. 23, Ch. 181, L. 1933. 


2295.24. Penalties for violations of act. (1) If any person, without 
intent to evade any tax imposed by this act, fails to make a return of in- 
come or pay any tax if one is due at the time required by or under the 
provisions of this act, but voluntarily makes a correct return of income 
and pays the tax due within sixty (60) days thereafter, there shall be 
added to the tax an additional amount equal to five (5) per centum thereof, 
but such additional amount shall in no ease be less than two dollars ($2.00), 
and an additional one (1) per centum for each month or fraction of a month 
during which the tax remains unpaid. : 


(2) If any person fails voluntarily to make a return of income or to 
pay a tax if one is due within sixty (60) days of the time required by or 
under the provisions of this act, the tax shall be doubled and such doubled 
tax shall be increased by one (1) per centum for each month or fraction of 
a month from the time the tax was originally due to the date of payment. 


(8) Any individual, corporation or partnership, who, without fraudu- 
lent intent, fails to pay any tax, or to make, render. sign or verify any 
return, or to supply any information within the time required by or under 
the provisions of this act, shall be guilty of a misdemeanor and, upon con- 
viction, be fined not to exceed three hundred dollars ($300). 


(4) Any individual, corporation or partnership, or any officer or em- 
ployee of any corporation, or member or employee of any partnership, who, 
with intent to evade any tax or any requirement of this act or any lawful 
requirement of the board thereunder, fails to pay the tax, or to make, ren- 
der, sign or verify any return, or to supply any information, within the 
time required by or under the provisions of this act, or who, with like 
intent, makes, renders, signs, or verifies any false or fraudulent return or 
statement, or supplies any false or fraudulent information, shall be liable 
to a penalty of not more than one thousand dollars ($1000), to be recovered 
by the attorney general, in the name of the state, by action in any court 
of competent jurisdiction, and shall also be guilty of a misdemeanor and 
shall, upon conviction, be fined not to exceed one thousand dollars ($1000) 
or be imprisoned in the county jail not to exceed one (1) year, or both, at 
the discretion of the court. 
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(5) The certificate of the department to the effect that a tax has not 
been paid, that a return has not been filed, or that information has not 
been supplied, as required by or under the provisions of this act, shall be 
prima facie evidence that such tax has not been paid, that such return has 
not been filed, or that such information has not been supplied. 

History: En. Sec. 24, Ch. 181, L. 1933. 


2295.25. Payment of tax—penalty and interest—refund of excess pay- 
ment. (1) Hach taxpayer shall, or in cases where an agent or a guardian 
or other fiduciary makes return for the taxpayer on whose behalf he is 
acting, then the agent, guardian, or other fiduciary shall, at the time of 
filing his return, pay to the board the amount of tax payable hereunder 
as the same shall appear from the face of the return. 

The tax may, at the option of the taxpayer, be paid in two installments, 
as nearly equal as may be, instead of a single payment, in which case the 
first installment shall be paid in or before the date prescribed for the 
payment of the tax as a single payment, the second installment on or before 
the fifteenth day of the sixth month after such date. 

If each installment is paid in full on or before the date when it is due, 
there shall be no interest thereon. If any installment is not paid in full 
on or before the date fixed for its payment, either by this act or by the 
board in accordance with the terms of an extension, the whole amount of 
the tax remaining unpaid shall be due and payable upon notice and demand 
from the board, and shall be subject to interest, penalties and additional 
taxes as provided in section 2295.24. » 

If the time for filing a return is extended, the taxpayer shall pay in 
addition, interest thereon at the rate of six (6) per centum per annum from 
the time when the return was originally required to be filed to the time of 
payment. 

(2) As soon as practicable after the return is filed, the department 
shall examine it and compute the tax. , 

(3) If the amount of tax as computed is greater than the amount 
theretofore paid, the excess shall be paid by the taxpayer to the board 
within ten (10) days after the amount of the tax as computed is mailed 
by the board. In such ease, if the return is made in good faith and the 
understatement of the amount in return is not due to any fault of the tax- 
payer, there shall be no interest, penalty or additional tax because of such 
understatement. Provided, the deficiency is paid within ten (10) days 
after notice of the amount is mailed to the taxpayer. If payment is not 
made within ten (10) days, there shall be added to the amount of deficiency 
five (5) per centum thereof, and, in addition, interest at the rate of one 
(1) per centum per month for each month or fraction of a month ecaleu- 
lated from the date of the notice. If the understatement is due to negligence 
on the part of the taxpayer but without intent to defraud, there shall be 
added to the amount of the deficiency five (5) per centum thereof, and in 
addition, interest at the rate of one (1) per centum per month for each 
month or fraction of a month. If the understatement is false or fraudulent 
with intent to evade the tax, the tax, with reference to the additional in- 
come discovered shall be doubled and an additional one (1) per centum 
shall be added to the amount so due for each month or fraction of a month. 
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Except as otherwise provided in this subdivision, the interest provided for 
in this subdivision shall in all cases be computed from the date the tax 
was originally due to the date of payment. 

(4) Ifthe amount of the tax as computed is less than the amount there- 
tofore paid, the taxpayer is entitled to a refund of the excess. 

History: En. Sec. 25, Ch. 181, L. 1933. 


2295.26. Levy upon and sale of property for payment of tax—lien of 
tax. If any tax imposed by this act or any portion of such tax is not 
paid within sixty (60) days after the same becomes due, the board shall 
issue a warrant under its official seal directed to the sheriff of any county 
of the state commanding him to levy upon and sell the real and personal 
property of the person owing the same, found within his county, for the 
payment of the amount thereof, with the added penalties, interest and the 
cost of executing the warrant, and to return such warrant to the board 
and pay to it the money collected by virtue thereof by a time to be therein 
specified, not more than sixty (60) days from the date of the warrant. 
The sheriff shall within five (5) days after the receipt of the warrant, file 
with the clerk of his county a copy thereof, and thereupon the clerk shall 
enter in the judgment docket, in the column for judgment debtors, the name 
of the taxpayer mentioned in the warrant, and in appropriate columns, the 
amount of the tax or portion thereof and penalties for which the warrant 
is issued and the date when such copy is filed, and thereupon the amount 
of such warrant so docketed shall become a lien upon the title to and 
interest in real property or chattels real of the person against whom it is. — 
leased in the same manner as a judgment docketed in the office of such 
elerk. The said sheriff shall thereupon proceed upon the same in all re- 
spects, with like effect, and in the same manner prescribed by law in 
respect to executions issued against property upon judgments of a court 
of record, and shall be entitled to the same fees for his services in executing 
the warrant, to be collected in the same manner. In the discretion of the 
board a warrant of like terms, force and effect may be issued and directed 
to any agent authorized to collect income taxes, and in the execution there- 
of, such agent shall have all the powers conferred by law upon sheriffs, 
but shall be entitled to no fee or compensation in excess of actual expenses 
paid in the performance of such duty. If a warrant. be returned not 
satisfied in full, the board shall have the same remedies to enforce the 
claim for taxes against the taxpayer as if the people of the state had re- 
covered judgment against the taxpayer for the amount of the tax. 

History: En. Sec. 26, Ch. 181, L. 1933. 


2295.27. Action by attorney general. Action may be brought at any 
time by the attorney general of the state at the instance of the board, in 
the name of the state to recover the amount of any taxes, penalties and 
interest due under this act. 

History: En. Sec. 27, Ch. 181, L. 1933. 


2295.28. Disposition of revenue. The state treasurer shall deposit 
fifty-five per centum (55%) of the taxes paid under this act to the general 
fund, twenty per centum (20%) thereof to the common school interest and 
income fund, twenty per centum (20%) to the common school equalization 
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fund and five per centum (5%) thereof to the relief fund. After March 1, 
1937, the state treasurer shall deposit fifty per centum (50%) of the taxes 
paid under this act to the general fund, and twenty-five per centum (25%) 
to the common school interest and income fund, and twenty-five per centum 
(25%) thereof to the common school equalization fund. The revenue so 
produced shall be taken account of by the state legislature in making 
the annual levy for state purposes. It is the expressed intention of this 
act that the revenue derived hereunder shall reduce by corresponding 
amount the direct tax levy which the state would otherwise make for state 
purposes. 


History: En. Sec. 28, Ch. 181, L. 1938; amd. Sec. 2, Ch. 40, Ex. L. 1933; amd. Sec. 
20 (C), Ch. 109, L. 1935. 


2295.29. Board authorized to make rules and regulations. The board 
is hereby authorized to make such rules and regulations and to require such 
facts and information to be reported as it may deem necessary to enforce 
the provisions of this act. 


History: En. Sec. 29, Ch. 181, L. 1933. 


2295.30. Divulging information unlawful—exceptions—penalty. (1) 
Fixcept in accordance with proper judicial order or as otherwise provided 
by law, it is unlawful for the board or any deputy, assistant, agent, clerk, 
or other officer or employee to divulge or make known in any manner 
the amount of income or any particulars set forth or disclosed in any re- 
port or return required under this act, or any other information secured 
in the administration of this act. The officers charged with the custody of 
such reports and returns shall not be required to produce any of them 
or evidence of anything contained in them in any action or’ proceeding in 
any court, except in any action or proceeding under the provisions of 
this act to which the board is a party, or on behalf of any party to any 
action or proceedings under the provisions of this act when the reports 
or facts shown thereby are directly involved in such action or proceedings, 
in either of which events, the court may require the production of, and 
may admit in evidence, so much of said reports or of the facts shown 
thereby, as are pertinent to the action or proceedings and no more. Nothing 
herein shall be construed to prohibit the delivery to a taxpayer or his 
duly authorized representative of a certified copy of any return or report 
filed m connection with his tax nor to prohibit the publication of statis- 
ties so classified as to prevent the identification of particular reports or 
returns and the items thereof, or the inspection by the attorney general, 
or other legal representatives of the state, of the report or return of any 
taxpayer who shall bring action to set aside or review the tax based thereon, 
or against whom an action or proceeding has been instituted in accordance 
with the provisions of section 2295.26 and section 2295.27. Reports and 
returns shall be preserved for three (8) years and thereafter until the 
board orders them to. be destroyed. 


(2) Any offense against subdivision one (1) of this section shall be 
punished by a fine not exceeding one thousand dollars ($1,000), or by im- 
prisonment in the county jail not exceeding one (1) year, or both, at the 
discretion of the court, and if the offender be an officer or employee of 
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the state, he shall be dismissed from office and be incapable of holding any 
public office in this state for a period of one (1) year, thereafter. 

(3) Notwithstanding the provisions of this section, the board may 
permit the commissioner of internal revenue of the United States, or the 
proper officer of any state imposing a tax upon the incomes of individuals, 
or the authorized representatives of either such officer, to inspect the re- 
turns of income of any individuals, or may furnish to such officer or his 
authorized representatives an abstract of the return of income of any: 
individual or supply him with information concerning any item of income 
contained in any return, or disclosed by the report of any investigation of 
the income or return of income of any individual, but such permission 
shall be granted or such information furnished to such officer or his repre- 
sentative, only if the statutes of the United States or of such other state, 
as the case may be, grant substantially similar privileges to the proper 
officer of this state charged with the administration of this act. 

History: En. Sec. 30, Ch. 181, L. 1933. 


2295.31. Construction of net income. For the purpose of raising reve- 
nue, the net income required to be shown on returns under this act and 
taken as the basis for determining the tax hereunder shall not be classi- 
fied or held or construed to be property. And all income, except what 
has been expressly exempted under the provisions of this act and income 
not permitted to be taxed under the constitution of this state or the consti- 
tution or laws of the United States, shall be included and considered in de- 
termining the net income of taxpayers within the provision of this act. 

History: En. Sec. 31, Ch. 181, L. 1933. 


2295.32. Method of figuring gain or loss. 1. For the purpose of 
ascertaining the gain derived or loss sustained from the sale or other dispo- 
sition of property, real, personal or mixed, the basis shall be, in case of 
property acquired on or after January first, nineteeen hundred thirty-three, 
the cost thereof, or the inventory value if the inventory is made in accord- 
ance with this act. 

2. In ease of property acquired prior to January first, nineteen hun- 
dred thirty-three, and disposed of thereafter, 

(a) No profit shall be deemed to have been derived if either the cost 
or the fair market price or value on January first, nineteen hundred thirty- 
three, exceeds the value realized. 

(b) No loss shall be deemed to have been sustained if either the cost 
or the fair market price or value on January first, nineteen hundred 
thirty-three, is less than the value realized. 

(c) Where both the cost and the fair market price or value on Janu- 
ary first, nineteen hundred thirty-three, are less than the value realized, the 
basis for computing profit shall be the cost or the fair market price or value 
cn January first, nineteen hundred thirty-three, whichever is higher. 

(d) Where both the cost and the fair market price or value on Janu- 
ary first, nineteen hundred thirty-three, are in excess of the value realized, 
the basis for computing loss shall be the cost or the fair market price or 
value on January first, nineteen hundred thirty-three, whichever is lower. 

3. In the case of property acquired by gift after December thirty-first, 
nineteen hundred thirty-two, the basis shall be the same as it would be in 
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the hands of the donor or the last preceding owner by whom it was not 
acquired by gift. If the facts necessary to determine such basis are un- 
known to the donee, the state board of equalization shall, if possible, obtain 
such facts from such donor or last preceding owner, or any other person 
cognizant thereof. If the state board of equalization finds it impossible to 
obtain such facts, gain or loss shall be determined as provided in subdi- 
vision one or two of this section, except that the word ‘‘cost’’ as used in 
said subdivisions shall be deemed to mean the fair market price or value 
of such property as found by the state board of equalization as of the date 
or approximate date at which, according to the best information that the 
state board of equalization is able to obtain, such property was acquired 
by such donor or last preceding owner. 


4. In the case of property acquired by gift or transfer in trust on or’ 
before December thirty-first, nineteen hundred thirty-two, gain or loss 
shall be determined as provided in subdivision one or two of this section, 
except that the word ‘‘cost’’ as used in said subdivisions shall be deemed to 
mean the fair market price or value of such property at the time of such 
acquisition. The provisions of this subdivision shall apply to the acquisi- 
tion of property interests through the exercise of a power of appointment 
regardless of the time of acquisition. 


5. If personal property was acquired by specific bequest, or if real 
property was acquired by general or specific devise or by intestacy, gain or 
loss shall be determined as provided in subdivision one or two of this sec- 
tion, except that the word: ‘‘cost’’ as used in-said subdivisions shall be 
deemed to mean the fair market price or value of such property at the time 
of the death of the decedent. If the property was acquired by the dece- 
dent’s estate from the decedent, gain or loss in the hands of the estate shall 
be determined as provided in subdivisions one or two of this section, ex- 
cept that the word ‘‘cost’’ as used in said subdivisions shall be deemed 
to mean the fair market price or value of such property at the time of the 
death of the decedent. In all other cases if the property was acquired 
either by will or by intestacy, gain or loss shall be determined as provided 
in subdivision one or two of this section, except that the word ‘‘cost’’ as 
used in said subdivisions shall be deemed to mean the fair market price 
or value of such property at the time of the distribution to the taxpayer. 
In the case of property transferred in trust to pay the income for life to 
or upon the order or direction of the grantor, with the right reserved to 
the grantor at all times prior to his death to revoke the trust, gain or loss 
in the hands of the persons entitled under the terms of the trust instrument 
to the property after the grantor’s death shall, after such death, be ascer- 
tained in the same manner as if the trust instrument had been a will exe- 
cuted on the day of the grantor’s death. In case such property has been 
appraised for inheritance tax purposes by the state of domicile of the 
transferor, or for the purpose of the United States estate tax, the appraised 
value shall be presumed to be the fair market price or value at the date as 
o} which the appraisal was made, but if appraised as of the same date for 
more than one of such purposes, the appraisal for the purpose first speci- 
fied shall be presumed to be the fair market price or value; provided, how- 
ever, that nothing herein shall be construed as meaning that the basic date 
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for the purpose of computing gains or losses on the part of the taxpayer 
under sections 2295.1 to section 2295.31, inclusive, was other than January 
15/1933; 

History: En. Sec. 1, Ch. 148, L. 1935. 


2295.33. Entire gain or loss to be recognized. Upon the sale or ex- 
change of property the entire amount of the gain or loss, determined under 
2295.32, shall be recognized, except as hereinafter provided in this section. 

(1) No gain or loss shall be recognized if property held for productive 
use in trade or business or for investment (not including stock in trade or 
other property held primarily for sale, nor stocks, bonds, notes, choses in 
action, certificates of trust or beneficial interest, or other securities or 
evidences of indebtedness or interest) is exchanged solely for property of 
a like kind to be held either for productive use in trade or business or for 
investment, or if common stock in a corporation, is exchanged solely for 
' common stock in the same corporation, or if preferred stock in a corpora- 
tion is exchanged solely for preferred stock in the same corporation. 

(2) No gain or loss shall be recognized if stock or securities in a cor- 
poration a party to a reorganization are, in pursuance of the plan of re- 
organization, exchanged solely for stock or securities in such corporation 
or in another corporation a party to the reorganization. 

(3) No gain or loss shall be recognized if property is transferred to a 
corporation by one or more persons solely in exchange for stock or securi- 
ties in such corporation, and immediately after the exchange such person 
or persons are in control of the corporation; but if the property thus trans- 
ferred (other than stock in trade) is sold or otherwise disposed of by the 
corporation within the six months subsequent to such transfer, gain or loss 
to such person or persons shall be recognized as of the date of the ex- 
change, the stock or securities received by such person or persons from the 
corporation being presumed in the absence of proof to the contrary in 
such case to be of the same value as the amount of the consideration re- 
ceived by the corporation on the subsequent sale or other disposition of 
such property; and it is further provided that in the case of an exchange 
by two or more persons this subdivision shall apply only if the amount of 
the stock and securities received by each is substantially in proportion to 
his interest in the property prior to the exchange. 

(4) If property (as a result of its destruction in whole or in part, theft 
or seizure, or an exercise of the power of requisition or condemnation, or 
the threat or imminence thereof) is compulsorily or involuntarily converted 
into property similar or related in service or use to the property so con- 
verted, or into money which is forthwith in good faith, under regulations 
prescribed by the board of equalization expended in the acquisition of other 
property similar or related in service or use to the property so converted, 
or in the acquisition of control of a corporation owning such other property, 
or in the establishment of a replacement fund, no gain or loss shall be recog- 
nized. If any part of the money is not so expended, the gain, if any, shall 
be so recognized, but in an amount not in excess of the money which is 
not so expended. 

(5) If there is distributed, in pursuance of a plan of reorganization, 
to a shareholder in a corporation a party to the reorganization, stock or 
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securities in such corporation or in another corporation a party to the re- 
organization, without the surrender by such shareholder of stock or securi- 
ties in such a corporation, no gain to the distributee from the receipt of 
such stock or securities shall be recognized. 

(6) If an exchange would be within the provisions of subdivision (1), 
(2), or (3) of this section if it were not for the fact that the property re- 
ceived in exchange consists not only of property permitted by such subdi- 
vision to be received without the recognition of gain, but also of other 
property or money, then the gain, if any, to the recipient shall be recog- 
nized, but in an amount not in excess of the sum of such money and the 
fair market value of such other property. 

(7) If an exchange would be within the provisions of subdivision (1), 
(2), or (8) of this section if it were not for the fact that the property 
received in exchange consists not only of property permitted by such sub- 
division to be received without the recognition of gain or loss, but also 
of other property or money, then no loss from the exchange shall be recog- 
nized. 

(8) As used in this section: 

The term ‘‘reorganization’’ means (A) a merger or consolidation (in- 
cluding the acquisition by one corporation of at least a majority of the 
voting stock and at least a majority of the total number of shares of all 
other classes of stock of another corporation or substantially all the proper- 
ties of another corporation), or (B) a transfer by a corporation of all or a 
part of its assets to another corporation if immediately after the transfer 
the transferor or its stockholders or both are in control of the corporation 
to which the assets are transferred, or (C) a recapitalization, or (D) a mere 
change in identity, form, or place of organization, however effected. 

The term ‘‘a party to a reorganization’’ includes a corporation resulting 
from a reorganization and includes both corporations in the ease of an 
acquisition by one corporation of at least a majority of the voting stock 
and at least a majority of the total number of shares of all other classes 
of stock of another corporation. 

As used in this section the term “control” means the ownership of at 
least eighty per centum of the voting stock and at least eighty per centum 
of the total number of shares of all other classes of stock of the corpora- 
tion; provided, however, that nothing herein shall be construed as meaning 
that the basic date for the purpose of computing gains or losses on the part 
of the taxpayer under section 2295.1 to section 2295.31, inclusive, was other 
than January 1, 1933. 

History: En. Sec. 1, Ch. 148, L. 1935. 

2295.34. Exchange of property without gain or loss, effect of. When 
property is exchanged for other property and no gain or loss is realized 
under the provisions of section 2295.33, the property received shall be 
treated as taking the place of the property exchanged therefor. 

History: En. Sec. 1, Ch. 148, L. 1935. 


CHAPTER 205 
CORPORATION LICENSE TAX 


Section 2296. Corporation license tax—organizations exempt from. 
2297. Deductions allowed in computing income. 
2297.1. Segregation of income within and without state. 
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2299. Computation of license tax—return of net income to be filed. 

2300. Assessment of tax—payment—lien of tax. 

2301. Penalty for refusal to make return or rendering false or fraudulent 
returns. 

2302. Returns and corrections to be public records. 

2303. Understatement in returns—proceedings. 


2303.1. Consolidated returns—computation and procedure on. 

2303.2. Reports upon merger of corporations—payment of tax. 

2303.3. Dissolution or cessation of corporation. 

2303.4. Where omission deemed committed—eertificate of board as evidence. 

2303.5. Action in case of false or fraudulent returns. 

2303.6. Delinquency—forfeiture of right to do business in ease of. 

2303.7. Revivor of corporation after suspension or forfeiture. 

2303.8. Penalty for violation of act. 

2303.9. Failure to make return—estimate and investigation of net income. 

2303.10. Reciprocity with federal and other states’ revenue officers regarding 
returns. 

2303.11. Repealing and saving clause. 

2303.12. Disposition of taxes collected. 

2304. Invalidity of portion of law does not affect remainder. 


2296. Corporation license tax—organizations exempt from. The term 
corporation includes associations, joint stock companies, common law trusts 
and business’ trusts which do business in an organized capacity whether 
created under and pursuant to state laws, agreements, declarations of trust. 
Every corporation, except as hereinafter provided, organized and existing 
under the laws of the state of Montana and engaged in business therein, 
shall annually pay to the state treasurer, as a license fee for carrying on 
business in said state of Montana, two (2) per centum upon the total net 
income received by such corporation in the preceding fiscal year from all] 
scurces within the state of Montana, including interest on bonds, notes or 
other interest bearing obligations of residents, corporate or otherwise, 
and including the income derived from dividends on capital stock or from 
net earnings of resident corporations whose net income is taxable under 
this title; and every corporation, except as hereinafter provided, organized 
and existing under the laws of any other state or country, or the United 
States, and engaged in business in the state of Montana,-shall annually 
pay for the exclusive use and benefit of the state of Montana a license fee 
for carrying on its business in the state of Montana of two (2) per centum 
upon the total net income received by such corporation in the preceding 
fiscal year from all sources within the state of Montana, including the inter- 
est on bonds, notes or other interest bearing obligations of residents, cor- 
porate or otherwise, and including the income derived from dividends on 
capital stock, or from net earnings of resident corporations, joint stock 
companies or associations whose net income is taxable under this title. 
Every corporation subject to taxation under this act shall, in any event, 
pay a minimum tax of not less than five dollars ($5). 


There shall not be taxed under this title any income received by any— 
First. Labor, agricultural or horticultural organization; 


Second. Mutual savings bank not having a capital stock represented 
by shares; 


. Third. Fraternal beneficiary, society, order or association operating 
under the lodge system or for the exclusive benefit of the members of a 
fraternity itself operating under the lodge system, and providing for the 
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payment of life, sick, accident or other benefits to the members of such 
society, order or association or their dependents: 

Fourth. Domestic building and loan associations or cooperative bank 
without capital stock, organized and operated for mutual purposes and 
without profit; ) 

Fifth. Cemetery company owned and operated exclusively for the bene- 
fit of its members; | 

Sixth. Corporation or association organized and operated exclusively 
for religious, charitable, scientific or educational purposes, no part of the 
net income of which inures to the benefit of any private stockholder or 
individual ; 

Seventh. Business league, chamber of commerce, or board of trade, not 
organized for profit, and no part of the net income of which inures to the 
benefit of any private stockholder or individual ; 

Highth. Civic league or organization not organized for profit, but 
operated exclusively for the promotion of social welfare; 

Ninth. Club organized and operated exclusively for pleasure, recrea- 
tion and other non-profitable purposes, no part of the net income of which 
inures to the benefit of any private stockholder or members; 

Tenth.- Farmers’ or other mutual hail, cyclone, or fire insurance com- 
pany, mutual ditch or irrigation company, mutual or cooperative telephone 
company, or like organization of a purely local character, the income of 
which consists solely of assessments, dues and fees collected from members 
for the sole purpose of meeting its expenses; 

Eleventh. Farmers’, fruit growers’ or like associations, organized and 
operated as a sales agent for the purpose of marketing the products of its 
members and turning back to them the proceeds of sales, less the neces- 
sary selling expenses, on the basis of the quantity of produce furnished 
by them ; 

Twelfth. Corporations or associations organized for the exclusive pur- 
pose of holding title to property, collecting income therefrom, and turning 
over the entire amount thereof, less expenses, to an organization which itself 
is exempt from the tax imposed by this title; 

Thirteenth. In determining the license fee to be paid under this act, 
there shall not be included any earnings derived from any public utility 
managed or operated by any subdivision of the state, or from the exercise 
of any governmental function. 


History: En. Sec. 1, Ch. 79, L. 1917; upon the net income of every corporation 


Subd. 16 amd. Sec. 1, Ch. 64, L. 1921; re- 
en. Sec. 2296, R. C. M. 1921; amd. Sec. 1, 
Ch. 166, L. 1933. 


Constitutionality 

This act is not unconstitutional because 
of alleged discrimination between cor- 
porations whose business is and those 
whose business is not wholly within this 
state, such discrimination being necessary 
to attain reasonable equality of burdens 
between the two. Equitable Life Assur. 
Co, )v,,. Hart, 55M. -76,.89, 173, P1062. 


Insurance Corporations 
The purpose of this act being the impo- 
sition of a license fee of one per cent. 


in the state for the privilege of doing 
business as such, without regard to the 
character of the business, insurance cor- 
porations were intended to be within its 
purview. Equitable Life Assur. Co. v. 
Hart, 55 M 76, 84, 173 P 1062. 


Id. This act did not operate to repeal 
section 6112, requiring insurance corpora- 
tions to pay certain license fees before 
commencing to do business in this state. 

Id. The license fee required of insur- 
ance corporations by this act and section 
6112 do not constitute a case of double 
taxation, the impositions, though upon the 
same persons, not being for the same 
thing. 
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References Co. v. Junod,.73 M 392, 395, 236 P 1080; 
East Helena State Bank v. Rogers, 73 O’Connell v. State Bd. of Equalization, 95 
M 210, 213, 236 P 1090; Cottonwood Coal °M 91, 136, 25 P 2d 114. 

2297. Deductions allowed in computing income. In computing net 
income the following deductions shall be allowed from the gross income 
received by such corporation within the year from all sources; 

First. All the ordinary and necessary expenses paid within the year 
in the maintenance and operation of its business and properties, including 
reasonable allowance for salaries for personal services actually rendered, 
rentals or other payments required to be made as a condition to the con- 
tinued use or possession of property to which the corporation has not taken 
or is not taking title, or in which it has no equity. 

Second. All losses actually sustained and charged off within the year 
‘~and not compensated by insurance or otherwise, including a reasonable 
allowance for the wear and tear of property arising out of its use or em- 
ployment in the business or trade. No deduction shall be allowed for any 
amount paid out for any buildings, permanent improvements or better- 
ments made to increase the value of any property or estate and no deduc- 
tion shall be made for any amount of expense of restoring property or 
making good the exhaustion thereof for which an allowance is or has been 
made. 

Third. In the case of mines, other natural deposits, oil and gas wells, 
and timber, a reasonable allowance for depletion and for depreciation of 
improvements, according to the peculiar conditions in each case; such 
reasonable allowance in all cases to be made under rules and regulations 
to be prescribed by the state board of equalization; provided, however, for 
the purpose of determining depletion, depreciation and obsolescence, in all 
cases not expressly provided for in this act, the provisions of the most recent 
act of Congress of the United States, commonly known as the federal in- 
come tax act, and the rules, regulations and decisions thereunder, insofar 
as same are applicable and pertinent and not repugnant to or inconsistent 
with the express provisions of this. act, shall be the rule of decision by the 
state board of equalization. 

Fourth. The amount of interest paid within the year on its indebted- 
ness incurred in the operation of the business from which its income is 
derived; but no interest shall be allowed as a deduction if paid on an in- 
cebtedness created for the purchase, maintenance or improvement of prop- 
erty or for the conduct of a business unless the income from such property 
or business would be taxable under this act. 

Fifth. Taxes paid within the year imposed by authority of the United 
States or its territories or possessions, or any foreign country, or under 
the authority of this state, or any county, school district or municipality 
or other taxing subdivision of this state, not including those assessed 
against local benefits. 

Sixth. In the case of insurance companies, in addition to the above, 
the net addition required by law to be made within the year to reserve: 
funds, and paid within the year on policy and annuity contracts. 


History: En. Sec. 2, Ch. 79, L. 1917; Deductions 
amd. Sec. 1, Ch. 69, L. 1919; amd. Sec. 1, This section, providing for a corpora-: 
Ch. 258, L. 1921; re-en. Sec. 2297, R. C. M. tion license fee, allows certain deductions. 
1921; amd. Sec. 2, Ch. 166, L. 1933. from the gross income of a corporation in 
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determining its net income upon which 
the fee is to be computed, if ‘‘engaged 
in business’? wholly in Montana. Plain- 
tiff, a foreign corporation engaged in the 
business of coal mining in this state, 
maintained its general office in Minne- 
apolis, where the meetings of the stock- 
holders and directors were held and from 
where the business was directed, to which 
office moneys were sent for deposit and 
where it received interest and dividends 
from invested funds and disbursed same 
to its stockholders. The state treasurer, 
claiming that the corporation by reason 
of the above facts was partly engaged in 
business in Montana and partly in Minne- 
sota, and therefore subject to a higher 
fee, refused to allow the deductions. Held, 
in plaintiff’s action to recover the excess 
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fee paid under protest, that by doing the 
things done by the company at its general 
office in Minneapolis it was not ‘‘ engaged 
in business’’ in the state of Minnesota 
within the meaning of this section, was 
therefore not partly engaged in business 
in this state and partly in Minnesota but 
wholly engaged in the business of coal 
mining in Montana, and hence entitled to 
the deductions claimed. Cottonwood Coal 
Co. v. Junod, 73 M 392, 395, 236 P 1080. 


References 


Cited or applied as section 2, chapter 
79, laws of 1917, before amendment, in 
Equitable Life Assur. Co. v. Hart, 55 M 
76, 81, 173 P 1062; Hast Helena State 
Bank v. Rogers, 73 M 210, 213 et seq., 
236 P 1090. 


If the income 


2297.1. Segregation of income within and without state. 
of any corporation from sources within the state cannot be properly segre- 
gated from income without the state, then, in that event, the amount of the 
net income returned shall be that proportion of the taxpayer’s total net 
income which the taxpayer’s gross business done in the state of Montana 
bears to the total gross business of the taxpayer, and apportionment shall 
be made under the rules and regulations prescribed by the state board of 
equalization, giving consideration to sales, property and payroll and such 
other factors as may be deemed applicable. 


History: En. Sec. 3, Ch. 166, L. 1933. 


2298. Repealed—Chapter 166, laws of 1933. 


2299. Computation of license tax—return of net income to be filed. 
The license fee shall be computed upon the total net income of the cor- 
poration received within each preceding calendar year ending Decem- 
ber 81st; provided, that any corporation subject to this license fee may 
designate the last day of any month in the year as the day of the close of 
its fiscal year, and shall be entitled to have the license fee payable by it 
computed upon the basis of the net income ascertained as herein provided 
for the year ending on the day so designated in the year preceding the 
date of assessment, instead of upon the basis of the net income for the eal- 
endar year preceding the date of assessment, and it shall give notice to the 
state board of equalization of the day it has thus designated as the close of 
its fiscal year, at any time not less than thirty days after the first day of 
January of the year in which its return would be filed if made upon the 
basis of the calendar year. Every corporation, subject to the license fee 
herein imposed, shall, for the year ending on the thirty-first day of Decem-: 
ber, or for its fiscal year selected under the provisions hereof, in each year 
hereafter beginning with the year 1923, render a true and accurate return of 
its annual net income in the manner and form to be prescribed by the state 
board of equalization, and containing such facts, data and information as 
are appropriate and in the opinion of the state board of equalization neces- 
sary to determine the correctness of the net income returned and to carry 
out the provisions of this act. For the purpose of fixing the license fee to 
be paid for the year of 1923, every corporation, subject to the license fee 


1290 


Ch. 205 CORPORATION LICENSE TAX 9300 


herein imposed, shall make the required return as to its annual net income 
for the year 1922 on or before the first day of May, 1923. The return shall 
be sworn to by the president, vice president or other principal officer, and 
by the treasurer or assistant treasurer, and shall be filed with the state 
board of equalization on or before the first day of March in each year, 
except the year 1923, when it shall be filed on or before the first day of 
May. Im cases wherein receivers, trustees in bankruptcy, or assignees 
are operating the property or business of a corporation subject to the 
license fee imposed by this act, such receiver, trustee, or assignee shall 
make the return in the same manner and form as such corporation is 
hereinbefore required to make return, and any license fee due on the 
basis of such returns made by the receiver, trustee, or assignee, shall be 
assessed and collected in the same manner as if assessed directly against 
the corporation of whose business or property they have custody and 
control, and shall be paid by such receiver, trustee, or assignee out of the 
property of the company in his hands, prior to the claims of creditors or 
stockholders. 


History: En. Sec. 4, Ch. 79, L. 1917; References 
re-en. Sec. 2299, R. C. M. 1921; amd. Sec. Kast Helena State Bank v. Rogers, 73 
1, Ch. 146, L. 1923. M 210, 213, 236 P 1090; Cottonwood Coal 


Co. v. Junod, 73 M 392, 395, 236 P 1080. 


2300. Assessment of tax—payment—lien of tax. All assessments shall 
be made by the state board of equalization, and the several corporations 
shall be notified of the amounts for which they are respectively liable, 
on or before the first day of June of each successive year, and said assess- 
ments shall be paid on or before the fifteenth day of June; provided, that 
every corporation computing its license fee upon the income of the fiscal 
year which it may designate in the manner hereinbefore provided, shall 
pay the fee due under its assessment within thirty days after the date 
upon which it is required to file its list or return of income for assessment. 
In cases of refusal or neglect to make such return, and in cases of erroneous, 
false, or fraudulent returns, the state board of equalization shall, upon the 
discovery thereof at any time within three years after said return is due, 
make a return upon information obtained as provided for in this act, and 
the assessment made by the state board of equalization shall be paid by 
such corporation immediately upon notification of the amount of such 
assessment. If the license fee assessed thereunder shall not be paid by 
any corporation liable to pay the same under the provisions of this act on 
or before the fifteenth day of June in any year, or within thirty days from 
the date on which the return of income is required to be made by the cor- 
poration, there shall be added the sum of ten per cent on the amount of the 
license fee unpaid, and interest at the rate of one per cent per month 
upon said license fee from the time the same becomes due, and the state 
shall have a lien for the payment of such license fee, penalty, and interest,. 
which said lien shall attach to any and all property owned or possessed. 
within the state by such corporation, which hen may be enforced in the: 
same manner as liens are enforced at law. 


History:. “En...8ec. -b, 0h,..79,. Is, 19175 References 
re-en. Sec. 2300, R. C. M. 1921; amd. Sec. 2, East Helena State Bank v. Rogers, 73: 
Ch. 146, L. 1923. M 210, 213, 236 P 1090. 
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2301. Penalty for refusal to make return or rendering false or fraudu- 
lent return. If any corporation shall refuse or neglect to make a return at 
the time hereinbefore specified in each year, or shall render a false or 
fraudulent return, such corporation shall be liable to a penalty of not 
exceeding five thousand dollars, and may be adjudged by a court of com- 
petent jurisdiction to forfeit the right to continue to engage in business in 
the state of Montana as such corporation until the license fee, together with 
all penalties and costs, shall be paid, which forfeiture may be enforced by 
the attorney general by proper proceedings in court. 

History: En. Sec. 6, Ch. 79, L. 1917; References 
re-en. Sec. 2301, R. C. M. 1921. East Helena State Bank v. Rogers, 73 
M 210, 218, 236 P 1090. 

2302. Returns and corrections to be public records. When the assess- 
ment shall be made as provided in this act, the returns, together with any 
corrections thereof which may have been made by the state board of equal- 
ization, shall be filed in the office of said board, and shall constitute 
public records and be open to inspection as such only upon the order of 
the governor, and under rules and regulations to be prescribed by the state 
board of equalization. 


.History: En. Sec. 7, Ch. 79, L. 1917; References 
re-en. Sec. 2302, R. C. M. 1921; amd. Sec. East Helena State Bank v. Rogers, 73 
3, Ch. 146, L. 1923. - M 210, 218, 236 P 1090. 


2303. Understatement in returns—proceedings. If the state board of 
equalization has reason to believe that the amount of any income returned 
is understated, it shall give notice in writing of not less than five (5) 
days to the corporation making the return to show cause why the amount 
of the return should not be increased, and upon proof of the amount 
understated may increase the same accordingly. Such corporations may 
furnish sworn testimony to prove any relevant fact bearing upon said 
return. The state board of equalization shall have power to prescribe 
forms for the returns and notices and such other regulations as may from 
time to time be found necessary for the purpose of carrying into effect the 
provisions of this act. Jurisdiction is hereby conferred upon the district 
eourt of the first judicial district of the state of Montana, in and for the 
county of Lewis and Clark, to compel attendance of witnesses to testify 
before the state board of equalization, together with the production of 
books and such other testimony by appropriate process. Upon the deter- 
mination by the state board of equalization of the amount of tax due from 
any and all corporations under the provisions of this act, the state board 
of equalization shall mail a notice of the amount of taxes thus determined 
to be due to the corporation making such return. Such corporation shall 
thereupon remit the amount of such tax to the state treasurer. When the 
state board of equalization has reason to believe that the business of any 
corporation is so conducted as either directly or indirectly to distort the 
true net income of the corporation and the net income properly attributable 
to this state, whether by the arbitrary shifting of income through price 
fixing, charges for service, or otherwise, whereby the net income is arbi- 
trarily assigned to one or another corporation carrying on business under 
a substantially common control, it may require the disclosure of such facts 
as it deems necessary for the proper computation of the entire net income 
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and the net income properly attributable to this state, and in determining 
the same, the board shall have regard to the fair profits which would 
normally arise from the conduct of the business. 

History: En. Sec. 8, Ch. 79, L. 1917; References 
re-en. Sec. 2303, R. C. M. 1921; amd. Sec. East Helena State Bank v. Rogers, 73 
4, Ch. 146, L. 1923; amd. Sec. 4, Ch. 166, M 210, 213, 236 P 1090. 
L. 1933. 

2303.1. Consolidated returns—computation and procedure on. (a) 
Corporations which are affiliated may, if authorized, and shall, if required, 
by the state board of equalization, under regulations prescribed by said 
board, make a consolidated return for the purpose of this act. In any 
case in which a tax is assessed upon the basis of a consolidated return, the 
total tax shall be computed in the first instance as a unit and shall then be 
assessed upon the respective affiliated corporations in such proportions 
as may be agreed upon among them, or in the absence of any such agree- 
ment, then on the basis of the net income properly assignable to each. 

(b) Any corporation liable to report under this act and owning, or con- 
trolling, either directly or indirectly, substantially all of the capital stock 
of another corporation, or of other corporations, may be required to make 
a consolidated report showing the combined net income, such assets of 
the corporation as are required for the purposes of this act, and such other 
information as the state board of equalization may require, but excluding 
inter-corporate stockholdings and inter-corporate accounts. Any corpora- 
tion liable to report under this act and owned or controlled, either directly 
or indirectly, by another corporation may be required to make a report 
consolidated with the owning company, showing the combined net income, 
such assets of the corporation as are required for the purposes of this act, 
and such other information as the state board of equalization may require, 
but excluding inter-corporate stockholdings and inter-corporate accounts. 
In ease it shall appear to the state board of equalization that any arrange- 
ment exists in such a manner as to improperly reflect the business done, 
the segregable assets or the entire net income earned from business done 
in this state, the state board of equalization is authorized and empowered, 
in such manner as it may determine, to equitably adjust the tax. 

History: En. Sec. 5, Ch. 166, L. 1933. . 


2303.2. Reports upon merger of corporations—payment of tax. If any 
corporation shall acquire either directly, indirectly or by merger or con- 
solidation the major portion of the actively employed assets of another 
corporation or of corporations doing any business in this state during 
any year, or shall merge or consolidate another corporation, it shall, within 
thirty (30) days after such acquisition, merger or consolidation, file a 
report and include therein a statement showing its own and the consolidated 
entire net income of all such corporations for preceding calendar or fiscal 
years to the extent that all such income has not been used or included in 
measuring a corporation excise tax to this state. It shall, in any event, 
be liable for and pay all taxes that would have been due and payable by 
the corporation, or corporations, on or before the first day of January 
next succeeding had the corporation or corporations whose assets were 
acquired, or which were merged or consolidated, continued in business and 
as though there had been no interruption or change of the business thereof 
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nor discontinuance of the privilege of doing business. It shall also include 

in its own next annual return, in addition to its own entire net income, 

so much of the entire net income of corporations whose assets it acquired, 

or which were merged or consolidated, as shall not have been used or in- 

cluded in measuring a corporation excise tax to this state, and shall be 

taxed upon such combined entire net income for the year to ensue. 
History: En. Sec. 6, Ch. 166, L. 1933. 


2303.3. Dissolution or cessation of corporation—return and payment of 
tax. Every corporation which shall be dissolved or cease to do business in 
this state during any tax paying year, shall make its return and pay the 
tax due, for such period as it transacted business, on or before the date of 
such dissolution or cessation of business. The state board of equalization 
may grant a reasonable extension of time for filing a return upon good 
cause shown therefor. 

History: En. Sec. 7, Ch. 166, L. 1933. 


2303.4. Where omission deemed committed—certificate of board as evi- 
dence. The failure to do any act, required by or under the provisions of 
this act, shall be deemed an act committed in the office of the state board 
of equalization in the state capitol building, in Helena, Montana. The cer- 
tificates of the state board of equalization to the effect that a tax has not 
been paid, that a return has not been filed, or that information has not 
been supplied, as required by or under the provisions of this act, shall be 
prima facie evidence that such tax has not been paid, that such return has 
not been filed, or that such information has not been supplied. 

History: En. Sec. 8, Ch. 166, L. 1933. | 


2303.5. Action in case of false or fraudulent returns. In the case of a 
false or fraudulent return with intent to evade tax or of a failure to file a 
return the tax may be assessed, or a proceeding in court for the collection 
of such tax may be begun without assessment, at any time. 

History: En. Sec. 9, Ch. 166, L. 1933. 


2303.6. Delinquency—forfeiture of right to do business in case of. Ifa 
tax computed and levied hereunder is not paid before five o’clock p. m. on 
the last day of the eleventh month after the date of delinquency, the cor- 
porate powers, rights and privileges of the delinquent taxpayer, if it be a 
domestic corporation, shall be suspended, and if the delinquent taxpayer 
be a foreign corporation it shall thereupon forfeit its rights to do intrastate 
business in this state. 

The commission shall transmit the name of each such corporation to the 
secretary of state, who shall immediately record the same in such manner 
that it may be available to the public. The suspension or forfeiture herein 
provided for shall become effective immediately such record is made, and 
the certificate of the secretary of state shall be prima facie evidence of such 
suspension or forfeiture. 

History: En. Sec. 10, Ch. 166, L. 1933. 


2303.7. Revivor of corporation after suspension or forfeiture. Any cor- 
poration which has suffered the suspension or forfeiture referred to in the 
preceding section may be relieved therefrom upon making application 
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therefor in writing and paying the tax and the interest and penalties for 
nonpayment of which the suspension or forfeiture occurred. Application 
for revivor may be made by any stockholder or creditor of the corporation 
or by a majority of the surviving trustees or directors, and the same shall 
be filed with the secretary of state. In case the application is made in any 
taxable year other than the taxable year in which the suspension or for- 
feiture occurred the applicant shall pay twice the amount of the tax and 
penalties due the state for the taxable year in which the suspension or for- 
feiture occurred, and upon such payment the secretary of state shall issue 
a certificate of revivor and thereupon the applicant shall be revived. The 
revivor shall be without prejudice to any action, defense or right which has 
accrued by reason of the original suspension or forfeiture. The certificate 
of revivor shall be prima facie evidence of the revivor. <Any certificate of 
revivor provided for in this section may be recorded in the office of the 
county recorder in any county of this state. 
History: En. Sec. 11, Ch. 166, L. 1933. 


2303.8. Penalty for violation of act. Every officer or employee of any 
corporation or other person, who, without fraudulent intent, shall fail to 
make, render, sign or verify any return, or to supply any information within 
the time required by or under the provisions of this act, shall be lable to a 
penalty of not more than one hundred dollars ($100) to be imposed, assessed, 
and collected by the state board of equalization in the same manner as is 
provided in this act with regard to délinquent taxes. 

History: En. Sec. 12, Ch. 166, L. 1933. 


2303.9. Failure to make return—estimate and investigation of net in- 
come. (a) If any taxpayer fails to make return as herein required, the 
state board of equalization is authorized to make an estimate of the taxes 
due from such taxpayer from any information in its possession. 

(b) The state board of equalization, for the purpose of ascertaining the 
correctness of any return or for the purpose of making an estimate of net 
income of any corporations where information has been obtained, shall also 
have power to examine or to cause to have examined by any agent or repre- 
sentative designated by it for that purpose, any books, papers, records or 
memoranda bearing upon the matters required to be included in the return, 
and may require the attendance of any officer or employee of the corpora- 
tion rendering such return or the attendance of any other person having 
knowledge in the premises, and may take testimony and require proof mate- 
rial for its information. | 

History: En. Sec. 13, Ch. 166, L. 1933. 


2303.10. Reciprocity with federal and other states’ revenue officers re- 
garding returns. The state board of equalization under such rules as they 
may prescribe, may permit, notwithstanding the provisions of this act as 
to secrecy, the commissioner of internal revenue of the United States, or the 
proper officer of any state imposing a tax on or according to income, to in- 
spect the returns of any taxpayer making returns under this act, or may 
furnish to such officer or his authorized representative an abstract or any 
return or matter contained in any affidavit, statement or certificate made 
or filed in connection with any return or any tax or eredit claimed as a 
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deduction from any tax, or any information disclosed by the report of 
any investigation relating to the income or tax of any taxpayer; but such 
permission shall be granted or information furnished to such officer, or his 
representative, only if the statutes of the United States or of such other 
state, as the case may be, grant substantially similar privileges to the proper 
officer of this state charged with the administration of this act. 

History: En. Sec. 14, Ch. 166, L. 1933. 


2303.11. Repealing and saving clause. That section 2298 and all acts 
and parts of acts in conflict herewith are hereby repealed; provided, how- 
ever, that the repeal or amendment of the sections as amended by this act 
shall not be construed to relieve or release any corporation from the pay- 
ment of any license fee which such corporation should have paid under the 
provisions of such sections before the repeal or amendment. thereof by this 
act, or of any penalty or interest which has heretofore or may hereafter 
attach to or become due thereon, but all such license fees, penalties and 
interest shall be fixed and determined under the provisions of such sections 
as amended, and shall be paid and collected as though such sections had not 
been amended by this act. 

History: En. Sec. 15, Ch. 166, L. 1933. 

2303.12.- Disposition of taxes collected. The state treasurer shall de- 
posit seventy-five (75) per centum to the general fund, and twenty-five 
(25) per centum thereof to the common school equalization fund. There is 
hereby appropriated out of the general fund for the administration of this 
act two and one-half (214) per centum of the amount collected hereunder. 
Any part of such appropriation not expended at the end of each fiscal year 
shall be credited by the state treasurer to the respective funds. according 
to the percentage specified in this section. The revenue so produced shall 
be taken account of by the state legislature in making the annual levy for 
state purposes. It is the expressed intention of this act that the revenue 
derived hereunder shall reduce by corresponding amount the direct tax 
levy which the state would otherwise make for state purposes. 

History: En.-Sec. 16, Ch. 166, L. 1933. 


2304. Invalidity of portion of law does not affect remainder. If any 
section, subsection, subdivision, sentence, clause, paragraph, or phrase of 
this act is for any reason held to be unconstitutional or void, such decision 
shall not affect the validity of the remaining portions of this act, so long 
as sufficient remains of the act to render the same operative and reasonably 
effective for carrying out the main purpose and intention of the legislature 
in enacting the same, as such purpose and intention may be disclosed by 
this act. 


History: En. Sec. 9, Ch. 79, L. 1917; References ; 
re-en. Sec. 2304, R. C. M. 1921. East Helena State Bank v. Rogers, 73 
M 210, 218, 236 P 1090. 


CHAPTER, 206 


EXPRESS COMPANIES’ LICENSE TAX 


Section 2305. Definition of express companies. 
2306. Statements to be filed with state board of equalization. 
2307. Gross receipts—how ascertained. 
2308. Procedure in case of failure to make statement. 
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2309. Penalty for failure to make statement—duty of attorney general. 
2310. State board of equalization authorized to require production of books. 
2311. Amount and collection of tax. 

2312. Collection of license fee by suit on failure of company to pay. 

2313. Exemption from payment of other tax. 

2305. Definition of express companies. That any person or persons, 
joint-stock association or corporation, wherever organized or incorporated, 
engaged in the business of conveying to, from, or through this state or any 
part thereof, money, packages, gold, silver plate, or any articles by express 
Service, as distinguished from the ordinary freight lines of transportation of 
merchandise and property in this state shall be deemed to be an express 
company. 

History: En. Sec. 1, Ch. 87, L. 1917; re-en. Sec. 2305, R. C. M. 1921. 


2306. Statements to be filed with state board of equalization. Any 
express company as defined in the preceding section, doing business in this 
state, shall annually, between the first and thirtieth day of April, after the 
approval of this act, under oath of the person constituting such company, 
if a person, or under oath of the president, treasurer, superintendent or 
chief officer in this state of such association or corporation, if an association 
or corporation, make and file with the state board of equalization, a state- 
ment in such form as the board may prescribe, containing the following 
facts: 

First. The name of the person or persons, association or corporation ; 

Second. Under the laws of what state or country organized ; 

Third. The location of its principal office; q 

Fourth. The name and postoffice address of the president, secretary, 
auditor, treasurer, superintendent and general manager; 

Fifth. The name and postoffice address of the chief officer or managing 
agent of the company in this state; 

Sixth. The entire receipts (including all sums entered or charged wheth- 
er actually received or not) for business done by such company within this 
state, including its proportion of gross receipts for business done by such 
company within the state in connection with other companies; 

Seventh. Such other facts and information as the said board may require. 
in the form of return prescribed by it. 

History: En. Sec. 2, Ch. 87, L. 1917; re-en. Sec. 2306, R. C. M. 1921. 


2307. Gross receipts—how ascertained. The state board of equaliza- 
tion shall proceed to ascertain and determine on or before the first Monday 
of August in each year the entire gross receipts of each of said express 
companies:for business done within the state of Montana for the year next 
preceding the first day of April, and the amount so ascertained by the said 
board shall be held and deemed to be the gross receipts of such express com- 
pany for business done within the state of Montana for the year under con- 
sideration. 

History: En. -Sec. 3, Ch. 87, L. 1917; re-en. Sec. 2307, R. C. M. 1921. 


2308. Procedure in case of failure to make statement. In case of fail- 
ure or refusal of any express company to make the statement required by 
law or furnish the board any information required by it, the board shalk 
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inform itself as best it may on the matters necessary to be known in order 
to discharge its duty, and at any time after the meeting of the board and 
before the gross receipts of any express company for business done within 
the state are determined, any person, company or corporation interested 
shall have the right, on written application, to appear before the board and 
be heard on the matter of such determination. After the determination of 
the amount of the gross receipts of any express company for business done 
in the state and before the certification of such amount by such board, the 
board may, on the application of any person, company or corporation inter- 
ested, or on its own motion, review and correct its findings in such manner 
as may seem to it to be just and proper. 
History: En. Sec. 4, Ch. 87, L. 1917; re-en. Sec. 2308, R. C. M. 1921. 


2309. Penalty for failure to make statement—duty of attorney general 
to institute action. In case any express company shall refuse, fail or neg- 
lect to make and file the statement or schedule as provided for in this act, 
such company shall be subject to a penalty of five hundred dollars and an 
additional penalty of one hundred dollars for each day’s omission after 
the thirtieth day of April to file its statement, said penalty to be recovered 
by action in the name of the state and on collection paid into the state 
treasury to the credit of the general fund of the state. The attorney general, 
on request of the state board of equalization, shall institute such action 
against any such person or persons, joint-stock company or corporation so 
delinquent in any court of competent jurisdiction in this state. 

History: En. Sec. 5, Ch. 87, L. 1917; re-en. Sec. 2309, R. C. M. 1921. 


2310. State board of equalization authorized to require production of 
books. The state board of equalization shall have power to require the 
president, secretary, treasurer, receiver, superintendent, managing agent, or 
other officer or employee or agent of any express company engagd in an 
express company business to attend before the board and bring with him — 
for inspection any books or papers of such company in his possession or 
under his control and to testify under oath on any matter relating to the 
organization or business of such express company. Any member of the board 
is authorized and empowered to administer such oath. Any person who 
shall refuse to attend before the board when subpoenaed so to do, or shall 
refuse to bring with him and submit for the inspection of the board any 
books or papers in his possession, custody or control, or shall refuse to 
answer any questions put to him by the board affecting the organization or 
business of the express company under investigation shall be guilty of a 
misdemeanor, and, on conviction thereof, shall be fined not more than five 
hundred dollars nor less than one hundred dollars. 

History: En. Sec. 6, Ch. 87, L. 1917; re-en. Sec. 2310, R. C. M. 1921. 


2311. Amount and collection of license tax. The state board of equali- 
zation shall, on the first Monday of August, annually, enter in a book pro- 
vided for that purpose the amount of gross receipts of express companies 
doing business in this state for the year next preceding the first day of 
April, as determined by the provisions of this act. It shall be the duty of 
the state treasurer annually to collect from each such express company 
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doing business in this state, a sum in the nature of a license tax to be com- 
puted by taking four per centum of the amount fixed by the state board of 
equalization as the gross receipts of such express company for business done: 
within the state for the year next preceding the first day of April as de- 
termined and certified by the state board of equalization; provided, how- 
ever, that nothing contained in this act shall exempt or relieve any express. 
company from the assessment and taxation of its tangible property in the 
manner authorized and provided by law. All licenses collected under the 
provisions of this act shall be credited to the general fund of the state. 
History: En. Sec. 7, Ch. 87, L. 1917; amd. Sec. 1, Ch. 150, L. 1921. 


2312. Collection of license fee by suit on failure of company to pay. 
If any express company fails or refuses to pay the license fee-as provided: 
for in this act before the thirtieth day of September annually, the state 
treasurer shall proceed to collect the taxes, together with interest, at the 
rate of twelve per cent. per annum by suit instituted by the attorney gen- 
eral, whose duty it shall be to prosecute any and all proceedings for the col- 
lection of such taxes. 

History: En. Sec. 8, Ch. 87, L. 1917; re-en. Sec. 2312, R. C. M. 1921. 


2313. Exemption from payment of other tax. No other license or fran- 
chise tax shall be levied against any express company except the license- 
tax provided by this act. 

History: En. Sec. 9, Ch. 87, L. 1917; re-en. Sec. 2313, R. C. M. 1921. 


2314-2315. Repealed—Chapter 64, laws of 1923. 


CHAPTER 207 
SLEEPING-CAR COMPANIES’ LICENSE TAX 


Section 2315.1. Definitions. 
2315.2. Reports. 
2315.3. Assessment. 
2315.4. Method of determining valuation. 
2315.5. Notice of hearing concerning valuation—right to appear and be 
heard. 
2315.6. License tax—amount—levy—notice—payment. 
2315.7. Failure to report—non-payment—action for collection. 
2315.8. Estoppel—excusing failure to file report. 
2315.9. First imposition of tax. 
2315.10. Tax receipt serves as license to do business. 

2315.1. Definitions. The term ‘‘board’’ when used in this act shall 
mean the state board of equalization. 

Any person, persons, co-partnership, joint stock company, association, or 
corporation (not being a railroad company or a lessee of a railroad com- 
pany) wherever organized or incorporated, owning and operating, or oper- 
ating any cars known as dining, buffet, chair, parlor, palace or sleeping 
cars, which are used upon railroads within this state, unless the ownership: 
of such ears be identical with that of the lines of railroads on which they are 
operated, shall be deemed a sleeping car company for the purposes of this. 
act. 

History: En. Sec. 1, Ch. 64, L. 1923. 


2315.2. Reports. Every sleeping car company shall annually on or be. 
fore the first day of March and in such forms and covering such period as. 
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the state board of equalization shall prescribe, make and file with it a state- 
ment verified by the oath of the person, agent or officer making the same, 
setting forth the facts called for. Such report shall contain : 

(1) The name of the company. 

(2) The nature of the company, whether a person, agent, trustee, lessee, 
receiver, or other person, or a joint stock company, partnership, association, 
or corporation. 

(3) The location of its principal office, and under the laws of what 
state or country organized, and when. 

(4) The name and address of the president, secretary, auditor, treas- 
urer and superintendent or general manager. 

(5) The name and address of its chief officer or managing agent in 
Montana. 


(6) Its capital stock. 
(a) The amount authorized. 
(b) The amount issued. 
(ec) The amount of capital stock invested in its sleeping car business. 


(7) The number of shares of stock: 
(a) Outstanding. 
(b) Not issued. 
(c) Treasury; and whether common or preferred. 


(8) The amount of the bonds outstanding; when issued; when due, and 
the rate of interest of each issue. 

(9) The par and market value of the stocks and bonds issued and out- 
standing. 

(10) The whole length and the names of railroad lines over which its 
cars were transported in the state of Montana. 

(11) The total car mileage and the car mileage within this state. 

(12) The gross and net earnings during the year. 

(13) Such other facts and information as such company or the state 
board of equalization may deem material upon the question of the true and 
full value of said property within this state. Said board shall furnish forms 
upon which to make such reports. 

History: En. Sec. 2, Ch. 64, L. 1923. 


2315.3. Assessment. The state board of equalization shall carefully con- 
sider all reports made pursuant to section 2315.2 and all other facts and 
evidence collected and available, and shall fix the valuation of the property 
of sleeping car companies operating in the state for the purpose of levying 
and collecting license taxes thereon, as hereinafter provided. 

History: En. Sec. 3, Ch. 64, L. 1923. 


2315.4. Method of determining valuation. (1) It shall find, ascertain, 
and determine the actual value in money of the entire amount of capital 
stock of each such company invested in its sleeping car business, and when 
the value of the capital stock cannot be reliably ascertained it shall find, 
ascertain and determine the value of the entire property used in said busi- 
ness. From the amount so obtained, it shall deduct the actual value of its 
real estate situate without this state not used in said business, and also the 
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actual value of all its personal property, not used in said business. The re- 
mainder shall be taken and considered as the actual value of the capital 
stock of such company invested or used in its business. 

(2) The board shall then divide the amount so obtained by the total 
car mileage on railroads over which the company did business to obtain the 
value per car mile, and shall then multiply the value per car mile thus ob- 
tained by the total number of car miles within this state. The result shall 
be taken and considered as the actual value of the property of such com- 
pany subject to the license tax in this state, subject to review as provided 
in section 2315.5. 

History: En. Sec. 4, Ch. 64, L. 1923. 


2315.5. Notice of hearing concerning valuation—right to appear and 
be heard. The board shall thereupon give notice to the officer of such com- 
pany attesting its report of the time and place such company may appear 
and be heard in respect to such valuation to be made upon its property. 
After such hearing the said board may make such changes in its valuation 
as shall appear just and reasonable. 

History: En. Sec. 5, Ch. 64, L. 1923. 


9315.6. License tax—amount—levy—notice—payment. The board shall 
thereupon levy a license tax upon the property of such sleeping car company 
at the rate of one and one half per cent (114,%) on the valuation thus found 
by it for the use of the state, and the board shall certify such assessment 
and levy to the state treasurer, who shall thereupon, by registered letter, 
notify the officer attesting the report of such company, of the amount of 
the assessment, the rate of levy and the amount of the tax; and such com- 
pany shall have thirty days after the mailing of such notice within which 
to pay said tax to the state treasurer. And such tax when paid shall be 
turned into the general fund of the state treasury. 

History: En. Sec. 6. Ch. 64, L. 1923. 


2315.7. Failure to report—nonpayment—action for collection. (1) If 
any sleeping car company shall fail to make the report required of it by 
this act, the board shall proceed upon the best information it may be able to 
obtain to fix the valuation against such company and shall notify it by 
letter of the action taken in that behalf. Thereupon the company so notified 
may appear and be heard as above provided. 


(2) All taxes remaining unpaid after notice from the state treasurer, 
as above provided, shall draw interest at the rate of fifteen per centum per 
annum after they are due, and upon such failure to pay, the attorney gen- 
eral shall proceed by action in the name of the state against such company 
to collect the same, together with interest and the cost of the suit. 


(3) Any such company claiming to be aggrieved by the levy of a license 
tax upon its property, may, within six months from the payment of the tax, 
and not thereafter, bring and maintain an action against the state in the 
district court of Lewis and Clark county to recover such part of the tax 
so paid as shall exceed the amount the company should have paid. The state 
may be served with the summons in such action by delivering a copy thereof 
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to the attorney general or leaving it at his office in the capitol with one of 
his assistants. 

(4) But no such company shall be permitted to contest the validity of 
any tax assessed and levied against it, unless at or before the time of serving 
its complaint or answer, as the case may be, it shall deposit with the state 
treasurer the amount of such tax, together with interest thereon at the rate 
of fifteen per cent per annum as above provided. In case the amount of 
the tax justly and equitably due from such company shall be finally deter- 
mined to be less than the amount so paid, the excess shall be refunded to 
such company by direction of the court by the state treasurer. 

History: En. Sec. 7, Ch. 64, L. 1923. 


2315.8. Estoppel—excusing failure to file report. (1) If any company 
deseribed in section 2315.1 or its officers or agents shall unreasonably refuse 
or neglect to make any report required by law or by the said board, or shall 
unreasonably refuse or neglect to answer any material question, or to permit 
an inspection of its records, books, accounts or papers when requested by 
said board, it shall be estopped to question or impeach the action or de- 
termination of the board, except upon satisfactory proof of fraud or mistake 
injurious to it. 

(2) No such company shall be allowed in any action or proceeding to 
question the amount or valuation of its property and franchises as assessed 
by the board, unless it shall have made and filed with the board a full and 
complete report of the facts and information prescribed by law, and called 
for by the board; provided, that the refusal or neglect of such company 
to file its report in time may, on verified petition and for good cause shown, 
be excused by the board on condition that such company make a full and 
complete report disclosing all facts and information required of it within 
fifteen days after leave is given to file such report, and shall appear before 
the board and make full disclosure of all property liable to assessment and 
taxation under this act. 

History: En. Sec. 8, Ch. 64, L. 1923. 


2315.9. First imposition of tax. The license tax shall be first imposed 
and paid for the whole calendar year 1923, and shall be based upon the 
reports as prescribed in section 2315.2 for the year 1922, and such report 
shall be made to the board by April first, 1923. 

History: En. Sec. 9, Ch. 64, L. 1923. 


2315.10. Tax receipt serves as license to do business. The receipt by the 
state treasurer of the license tax paid in full shall serve as a license to the 
sleeping car company to conduct its business in the state of Montana dur- 
ing the year when issued. 

History: En. Sec. 10, Ch. 64, L. 1923. 


CHAPTER 208 
COAL MINES LICENSE TAX 


Section 2316. ‘‘Person’’ defined. 
2317. Coal mines license tax—amount—exceptions. 
2318. Payment of annual license tax. 
2319. Mine operators to file statements. 
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Ch. 208 COAL MINES LICENSE TAX 2316, 2317 
2320. Records to be kept by mine operators. 
2321. Quarterly statements of mine operators—payment license tax. 
2322. Penalty for neglect or false statement. 
2323. Procedure to determine tax in absence of statement—penalty. 
2324. Disposal of license taxes. 
2325. Penalty for violation of act. 
2326. License taxes supplemental. 

2316. ‘‘Person’’ defined. The term ‘‘person’’ as used in this act, shall 


mean and include any individual, firm, co-partnership, and every corpora- 
tion, joint-stock company and association. 


History: En. Sec. 1, Ch. 155, L. 1921; re-en. Sec. 2316, R. C. M. 1921. 


2317. Coal mines license tax—amount—exceptions. Every person en- 
gaging in or carrying on the business of coal mining, or engaged in the 
business of working or operating any mine or mining property, in the 
state of Montana, from which marketable or merchantable coal of any kind 
is mined, extracted or produced, whether such person shall carry on such 
business or engage in such work or operations as owner, lessee, trustee, 
possessor, receiver, or in any other capacity, must, for the year 1921, and 
each year thereafter, when engaged in or carrying on such business, work 
or operations, pay to the state treasurer, for the exclusive use and benefit 
of the state of Montana, a license tax for engaging in and carrying on such 
business, work and operations, in an amount equal to five cents per ton 
for each and every ton of two thousand pounds of marketable or mer- 
chantable coal mined, extracted or produced by such person in the state 
of Montana and shipped by such person during such year, or used by such 
person for any purpose except in connection with the operating of the 
mine or mining property from which the same was mined, extracted or 
produced, or delivered by such person to any other person for shipment, 
sale or use by such other person; provided, however, that nothing in this 
act shall be construed as requiring laborers or employees, hired or em- 
ployed, by any person to mine coal, or to work in or about, or in connection 
with any coal mine or coal property or business, to pay such license taxes, 
nor shall any work required to be done in prospecting for, or in developing, 
or opening up any coal mine or mining property, be deemed to be the 
carrying on of a coal mining business, or the engaging in the business of 
working or operating of a coal mine; provided further, that if during any 
such work of developing or opening up any coal mine or coal mining prop- 
erty, any marketable or merchantable coal shall be mined, extracted or 
produced and sold, then the same shall be deemed the carrying on of a coal 
mining business and the engaging in the business of working and operat- 
ing a coal mine. 


History: En. Sec. 2, Ch. 155, L. 1921; 
re-en. Sec. 2317, R. C. M. 1921. 


Tax by Cities 


Section 2328, R. C. M. 1921, requires 
every coal dealer in the state to pay an- 
nually to the state a license of one dollar 
and in addition thereto five cents per ton 
for every ton of coal sold by him during 
any one year upon which the mine license 
fee exacted by this section has not been 


paid by the mine operator. Under section 
5039, subdivision 3, R. C. M. 1921, the 
power of cities or towns to license an in- 
dustry or business is limited to an amount 
not to exceed the sum required by the 
state to be paid to it by the same business. 
Held, that a city ordinance exacting a fee 
of one dollar from coal dealers, and in ad- 
dition five cents per ton for every ton of 
coal sold, without incorporating therein 
the clause limiting the payment of the five 


1303 


2318-2321 POLITICAL CODE Ch. 208 


cents to coal upon which the mine license of the power of the city to impose. State 
fee exacted by this section had not been ex rel. City of Butte v. Police Court, 65 
paid to the state, was invalid as in excess M 94, 98, 210 P 1059. 

2318. Payment of annual license tax. Such annual license tax shall 
be paid in quarterly instalments for the quarters ending, respectively, 
March 31st, June 30th, September 30th, and December 31st in each year, 
beginning with the quarter ending March 31, 1921, and the amount of the 
license tax due for each such quarter shall be paid to the state treasurer 
within thirty days after the end of each such quarter. 

History: En. Sec. 3, Ch. 155, L. 1921; re-en. Sec. 2318, R. C. M. 1921. 


2319. Mine operators to file statements. Hach and every person en- 
gaged in or carrying on the business of coal mining, or engaged in the 
business of working or operating any mine or mining property in the state 
of Montana, from which coal of any kind is mined, at the date when this 
act becomes effective, must, not later than the thirtieth day of April, 1921, 
and every person who shall, after the date this act becomes effective, en- 
gage in the business of coal mining or engage in working or operating any 
mine or mining property in the state of Montana, from which coal of any 
kind is mined, must, immediately upon engaging in such business, work or 
operations, file with the state board of equalization, a certificate and state- 
ment, on forms prescribed by such state board of equalization, which shall 
contain the name under which such person is engaging in and carrying on 
such business, work and operations, within this state, giving the place or 
places of business or location of the mine or mining property; the name 
and address of the managing agent in this state, if an association, joint- 
stock company, or corporation, or if a firm or partnership, the names and 
addresses of the persons composing the same; if an association or corpora- 
tion, under the laws of what state organized, its principal place of business 
and the names and addresses of its principal officers; and such other infor- 
mation as the board may deem necessary. 

History: En. Sec. 4, Ch. 155, L. 1921; re-en. Sec. 2319, R. C. M. 1921. 


2320. Records to be kept by mine operators. Every such person shall 
keep a record, in such form as the state board of equalization may require, 
of all coal mined, extracted or produced, and of all coal sold or otherwise 
disposed of by such person, and such records shall at all times during the- 
business hours of the day be subject to inspection by the state board of 
equalization, its members, agents and employees. 

History: En. Sec. 5, Ch. 155, L. 1921; re-en. Sec. 2320, R. C. M. 1921. 


2321. Quarterly statements of mine operators—payment license tax. 
Each and every such person must, within thirty days after the quarter 
ending March 31, 1921, and within thirty days after the end of each fol- 
lowing quarter, make out, in duplicate, on forms prescribed by the state 
board of equalization, and deliver to the state treasurer, a statement show- 
ing the total number of tons, of two thousand pounds each, of marketable 
or merchantable coal mined, extracted, or produced by such person during 
such quarter, from all coal mines or coal mining property worked or oper- 
ated by such person, and shipped by such person, or used by such person 
for any purpose except in connection with the operating of the mine or 
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mining property from which the same was mined, extracted or produced, 
or delivered by such person to any ‘other person for shipment, sale or use 
by such other person, together with the total amount due to the state as 
license tax for such quarter; and must within such thirty days, and at the 
time of delivering such duplicate statement to the state treasurer, pay to 
the state treasurer the amount of the license tax shown by such statement 
to be due to the state of Montana, for the quarter for which such state- 
ment is made. Such statement must be signed and verified by the oath 
of the individual or individuals, or by the president, vice-president, treas- 
urer, assistant treasurer, or managing agent in this state, of the associa- 
tion, joint-stock company, or corporation making the same. Any person 
engaged in working or operating more than one coal mine may include all 
coal mines worked or operated by him in one statement.. The state treas- 
urer shall file one copy of such statement in his office and deliver the other 
copy thereof to the state board of equalization. 
History: En. Sec. 6, Ch. 155, L. 1921; re-en. Sec. 2321, R. C. M. 1921. 


2322. Penalty for neglect or false statement. It shall be unlawful for 
any such person to fail, neglect or refuse to file any statement or certifi- 
eate required by this act in the manner or within the time herein required, 
or to make such statement false in any particular. 

History: En. Sec. 7,,Ch. 155, L. 1921; re-en. Sec. 2322, R. C. M. 1921. 


2323. Procedure to determine tax in absence of statement—penalty. 
If any person shall fail, neglect or refuse to file any statement required 
by section 23821 of this code, or shall fail to make payment of such license 
tax within the time therein required, the state board of equalization, shall, 
immediately after such time has expired, proceed to inform itself, as best 
it may, regarding the number of tons of marketable or merchantable coal 
mined, extracted or produced by such person, during such quarter and 
shipped or used by such person, or delivered by such person to any other 
person for shipment, sale or use by such other person, and shall determine 
and fix the amount of the license taxes due to the state from such person 
for such quarter, and shall make out a.statement in duplicate, showing the 
same, and shall add to the amount of such license taxes, twenty-five per 
centum (25%) thereof as a penalty, and deliver one (1) of such statements 
to the state treasurer, who shall proceed to collect the amount of such 
license taxes, with the penalty added thereto and interest on the whole 
thereof, at the rate of eight per centum (8%) per annum from the date of 
the making of such statement by the state board of equalization until paid. 
Upon request of the state treasurer, it shall be the duty of the attorney 
general or any county attorney to commence, and prosecute to final de- 
termination in any court of competent jurisdiction, an action at law to collect 
the same. 

History: En. Sec. 8, Ch. 155, 1921; re-en. Sec. 2323, R. C. M. 1921; amd. Sec. 1, 
Ch. 74, L. 1931. 

2324. Disposal of license taxes. All license taxes collected under the 
provisions of this act shall be deposited to the credit of the general fund 
of the state. 

History: En. Sec. 9, Ch. 155, L. 1921; re-en. Sec. 2324, R. C. M. 1921. 
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2325. Penalty for violation of act. Any violation of any of the pro- 
visions of the act shall be deemed a misdemeanor, and shall be punished 
by a fine of not exceeding one thousand dollars, or by imprisonment in the 
county jail for not exceeding six months, or by both such fine and imprison- 
ment. ! 

History: En. Sec. 10, Ch. 155, L. 1921; re-en. Sec. 2325, R. C. M. 1921. 


2326. License taxes supplemental. The license tax herein provided for 
shall be in addition to all taxes and other fees now required to be paid by 
the persons subject to the provisions of this act. 

History: En. Sec. 11, Ch. 155, L. 1921; re-en. Sec. 2326 R. C. M. 1921. 


CHAPTER 209 
COAL RETAILERS’ LICENSE TAX 


Section 2327. ‘‘Person’’ and ‘‘mine operators’’ defined. 
2328. License to retail coal—fees. 
2329. Retailers to file statements—contents. 
2330. Payment of license fees. 
2331. Record of coal sold for retail. 
2332. Statement of coal sold—form and filing. 
2333. Penalty for failure to file statement. 
2334. Procedure to determine tax on failure to file statement—penalty. 
2335. Expiration of license. 
2336. Full weight of coal. 
2337. Misrepresentation in sale forbidden. 
2338. Revocation of license. 
2339. Invoice of coal. 
2340. State treasurer to issue license. 
2341. Disposal of license fees. 
2342. Penalty for violation of act. 
2343. I'ees additional to other taxes. 


2327. ‘‘Person’’ and ‘‘mine operators’’ defined. The term ‘‘person,”’ 
as used in this act means and includes every individual, firm, association, 
joint-stock company, syndicate, and corporation; and the term ‘‘mine oper- 
ator’’ as used in this act means every person who engages‘in the business 
in this state of working or operating any mine or mining property from 
which coal of any kind is mined, extracted or produced, whether such 
person shall engage in such business as owner, lessee, trustee, receiver, or 
in any other capacity, but shall not mean or include a laborer or employee 
employed to work in or about any such mine or mining property. 

History: En. Sec. 1, Ch. 3, Hx. L. 1921; re-en. Sec. 2327, R. C. M. 1921. 


2328. License to retail coal—fees. Every person who engages in or 
carries on the occupation or business in this state of retailing, or selling at 
retail coal of any kind must, for the year 1921, and annually each year 
thereafter when engaged in such occupation or business, procure from the 
State treasurer a license to engage in and carry on such occupation or 
business in this state, and shall annually pay to the state treasurer for 
such license a fee of one dollar, together with an additional sum or amount 
equal to five cents a ton for each and every ton of coal containing two 
thousand pounds sold by such person during such year and for the mining 
of which coal no ‘‘mine operator’’ has paid, or assumed liability for the 
payment of, any license fee to the state of Montana under any law of this 
state. 
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History: En. Sec. 2, Ch. 3, Ex. L. 1921; References 
re-en. Sec. 2328, R. C. M. 1921. State ex rel. City of Butte v. Police 
Court, 65 M 94, 210 P 1059. 


2329. Retailers to file statements—contents. Each and every person 
engaged in or carrying on such occupation or business in the state of Mon- 
tana at the date when this act becomes effective must, not later than the 
30th day of April, 1921, and every person who shall engage in or carry on 
such occupation or business after the date when this act becomes effective 
must immediately after engaging in such occupation or business, make out 
and file with the state board of equalization a certificate and statement, 
on forms prescribed by the state board of equalization, which shall con- 
tain the name under which such person is engaging in and carrying on such 
occupation and business in this state, giving the location of each place of 
business of such person, the name and address of the managing agent in this 
state, if an association, joint-stock company, syndicate, or corporation; or, 
if a firm or co-partnership the names and addresses of the persons com- 
posing the same; if an association, joint-stock company, syndicate, or cor- 
poration, under the laws of what state organized, its principal place of 
business, and the names and addresses of its principal officers, and such 
other information as the state board of equalization may require. 


History: En. Sec. 3, Ch. 3, Ex. L. 1921; re-en. Sec. 2329, R. C. M. 1921. 


2330. Payment of license fees. The said license fee of one dollar shall 
be paid by each person within thirty days after the end of the quarter end- 
ing March 31st in each year, and such additional license fee of five cents 
per ton shall be paid in quarterly instalments for the quarters ending 
March 31st, June 30th, September 30th and December 31st in each year, 
beginning with the quarter ending March 31, 1921, and the total amount of 
such license fees becoming due for any quarter shall be paid to the state 
treasurer within thirty days after the end of the quarter for which the 
same is due. 


History: En. Sec. 4, Ch. 3, Ex. L. 1921; References 
re-en. Sec. 2330, R. C. M. 1921. State ex rel. City of Butte v. Police 
Court, 65 M 94, 99, 210 P 1059. 


2331. Record of coal sold for retail. Hach and every person engaging 
in or carrying on such occupation or business in this state shall keep a 
record showing all coal purchased or received by or delivered to such per- 
son for sale by such person at retail in this state for the mining of which 
eoal no ‘‘mine operator’’ has :uid, or assumed liability for the payment of, 
any license fee to the state of Montana under any law of this state, which 
record shall show the date of each purchase or delivery, the number of tons 
contained therein, and the name of the person from whom the same was 
purchased or received, which records shall at all times during the business 
hours of the day be subject to inspection by the state board of equalization, 
its members, agents, or employees. 


History: En. Sec. 5, Ch. 3, Ex. L. 1921; re-en. Sec. 2331, R. C. M. 1921. 


2332. Statement of coal sold—form and filing. Each and every person 
must, within thirty days after the quarter ending March 31, 1921, and 
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within thirty days after the end of each following quarter, make out in 
duplicate, on forms prescribed by the state board of equalization, and de- 
liver to the state treasurer, a statement showing the total number of tons of 
coal sold by such person during such quarter for the mining of which no 
““mine operator’’ has paid, or assumed liability for the payment of, any 
license fee to the state of Montana under any law of this state, together 
with the total amount due to the state of Montana as license fees from such 
person for such quarter; and must within such thirty days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license fees shown by such statement to be due 
to the state of Montana for the quarter for which said statement is made. 
Such statement must be signed and verified by the oath of the individual 
or individuals, or by the president, vice-president, treasurer, assistant treas- 
urer or managing agent in this state of the association, joint-stock company, 
syndicate, or corporation making the same. The state treasurer shall file 
one copy of such statement in his office and deliver the other copy thereot 
to the state board of equalization. 


History: En. Sec. 6, Ch. 3, Ex. L. 1921; re-en. Sec. 2332, R. C. M. 1921. 


2333. Penalty for failure to file statement. It shall be unlawful for 
any person to fail, neglect or refuse to file any statement or certificate 
required by this act in the manner or within the time required, or to make 
any such statement or certificate false in any particular. 


History: En. Sec. 7, Ch. 3, Ex. L. 1921; re-en. Sec. 2333, R. C. M. 1921. 


2334. Procedure to determine tax on failure to file statement—penalty. 
If any person shall fail, neglect, or refuse to make or file the statement re- 
quired by section 2832 of this code, or shall fail to make payment of such 
license tax within the time therein required, the state board of equalization 
shall, immediately after such time has expired, proceed to inform itself, as 
best it may, regarding the matters required to be set forth in such state- 
ment, and shall fix and determine the amount of the license fees due from 
such person for such quarter, and shall-make out a statement in duplicate 
showing such matters, and the amount of such license fees, and shall add 
to the amount of such license fees twenty-five per centum (25%) thereof 
as a penalty, and deliver one (1) of such statements to the state treasurer, 
who shall proceed to collect the amount of such license fees, with the penalty 
added thereto, and interest on the whole thereof at the rate of eight per 
centum (8%) per annum from the date of the making of such statement 
by the state board of equalization until paid. Upon the request of the state 
treasurer it shall be the duty of the attorney general to commence and 
prosecute to final determination in any court of competent jurisdiction an 
action to collect the same. 

History: En. Sec. 8, Ch. 3, Ex. L. 1921; re-en. Sec. 2334, R. C. M. 1921; amd. Sec. 
2, Ch. 74, L. 1931. 

2330. Expiration of license. All licenses issued under the provisions of 
this act shall expire on the 31st day of December following the date of 
issuance. 

History: En. Sec. 9, Ch. 3, Ex. L. 1921; re-en. Sec. 2335, R. C. M. 1921. 
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2336. Full weight of coal. In all sales of coal the person selling the 
same must give to the purchaser full weight at the rate of two thousand 
pounds to the ton. 


History: En. Sec. 10, Ch. 3, Ex. L. 1921; re-en. Sec. 2336, R. C. M. 1921. 


2337. Misrepresentation in sale forbidden. No person, association, firm, 
joint-stock company, syndicate or corporation shall misrepresent to the 
public respecting any coal offered for sale, nor sell coal of any particular 
name or from any particular mine under the name or designation of another 
coal or mine. 


History: En. Sec. 11, Ch. 3, Ex. L. 1921; re-en. Sec. 2337, R. C. M. 1921. 


2338. Revocation of license. The state board of equalization shall have 
the power to revoke the license of any person upon the conviction of such 
person of the violation of any of the provisions contained in the two pre- 
ceding sections, but no revocation shall be made until due notice of the 
intention of the state board of equalization so to do shall have been given to 
such person and such person afforded an opportunity to appear before such 
state board of equalization and show cause why such license should not be 
revoked. | 


History: En. Sec. 12, Ch. 3, Ex. L. 1921; re-en. Sec. 2338, R. C. M. 1921. 


2339. Invoice of coal. Every ‘‘mine operator’’ shall make out and de- 
liver to every person to whom any coal is sold or delivered by such ‘‘mine 
operator’’ an invoice covering the coal so sold or delivered, on which invoice 
shall be stated whether or not such ‘‘mine operator’’ has paid, or assumes 
liability for the payment of the license fee for mining the same, to the state 
of Montana, under any law of this state. 

History: En. Sec. 13, Ch. 3, Ex. L. 1921; re-en. Sec. 2339, R. C. M. 1921. 


2340. State treasurer to issue license. Upon payment of the license 
fee for the first quarter in each year by any person engaging in or carrying 
on the occupation of selling coal at retail in this state, the state treasurer 
shall issue to the person paying the same a license which shall recite therein 
that the same shall be and remain in full force and effect for the whole of 
such year, provided the person to whom it is issued shall thereafter make 
all payments of quarterly instalments of license fees as the same may be- 
come due, and such license shall be kept conspicuously posted in the place of 
business of such person. 

History: En. Sec. 14, Ch. 3, Ex. L. 1921; re-en. Sec. 2340, R. C. M. 1921. 


2341. Disposal of license fees. All license fees collected under the pro- 
visions of this act shall be deposited to the credit of the general fund of the 
state. 

History: En. Sec. 15, Ch. 3, Ex. L. 1921; re-en. Sec. 2341, R. C. M. 1921. 


2342. Penalty for violation of act. Any violation of any of the pro- 
visions of this act shall be deemed a misdemeanor, and shall be punishable 
by a fine of not more than one thousand dollars, or by imprisonment in the 
county jail not exceeding six months, or by both such fine and imprisonment. 

History: En. Sec. 16, Ch. 3, Ex. L. 1921; re-en. Sec. 2342, R. C. M. 1921. 
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2343. Fees additional to other taxes. The license fees herein provided 
for shall be in addition to all taxes and other fees now required to be paid 
by the persons subject to the provisions of this act. 

History: En. Sec. 17, Ch. 3, Ex. L. 1921; re-en. Sec. 2343, R. C. M. 1921. 


CHAPTER 210 
ELECTRICAL ENERGY PRODUCERS’ LICENSE TAX 


Section 2343.1. Hlectrical energy producers’ license tax. , 

2343.2. Payment of tax—not to be set out on customers’ bills. 

2343.3. Disposition of revenue—interest on delinquency. 

2343.4. Statement of producer—contents—time for filing. 

2343.5. Producers’ monthly statement of gross sales—inspection of books of 
producer. 

2343.6. Exemptions. 

2343.7. Future producers to comply with act. 

2343.8. False statements constitute perjury. 

2343.9. Penalty for violation—enforcement. . 

2343.1. Electrical energy producers’ license tax. That in addition to 
the license tax now provided by law, each and every individual, firm, part- 
nership, common law trust, corporation, association or other organization 
now engaged in the generation, manufacture or production of electricity, 
and electrical energy in the state of Montana, either through water power or 
by any other means, for barter, sale or exchange and hereinafter referred to 
as the ‘‘producer,’’ shall on or before the fifteenth (15) day of each calendar 
month beginning with the fifteenth (15) day of April, 1934, render a state- 
ment to the state board of equalization of the state of Montana, showing 
the gross amount of money received on account of sales of electricity and 
electrical energy during the preceding calendar month without any deduc- 
tion, and shall pay a license tax thereon in the sum of five-eighths (5) of 
one per cent (1%) of such gross amount as shown on such statement in the 
manner and within the time hereinafter provided. 

History: En. Sec. 1, Ch. 51, Ex. L. 1933. 


2343.2. Payment of tax—not to be set out on customers’ bills. Said 
license tax shall be remitted with the statement and paid on or before the 
fifteenth (15) day of each month, beginning with the fifteenth (15) day of 
April, 1934. No bill, statement or account rendered or given any customer 
by any organization affected by the provisions of this act shall set out or 
contain, aS a separate item, any amount on account or by reason of, the 
license tax imposed by this act. 

History: En. Sec. 2, Ch. 51, Ex. L. 1933. 


2343.3. Disposition of revenue—interest on delinquency. ‘The state 
board of equalization shall receipt therefor and promptly turn same over to 
the state treasurer, and the state treasurer shall distribute the same to March 
1, 1937, as follows: five per cent (5%) thereof to the relief fund, ninety 
per cent (90% ) thereof to the general fund and five per cent (5%) thereof 
to the common school interest and income fund and after March 1, 1937, the 
same shall be distributed as follows: fifty per cent (50%) to the general 
fund, twenty-five per cent (25%) to the common school interest and in- 
come fund and twenty-five per cent (25%) to the common school equaliza- 
tion fund. Taxes not paid on the due date shall become delinquent and 


1310 


Ch. 210 ELECTRICAL ENERGY PRODUCERS’ LICENSE TAX 9343 4.9343.6 


shall bear interest from said due date at the rate of twelve per cent (12%) 
per annum. . 
History: En. Sec. 3, Ch. 51, Ex. L. 1933; amd. Sec. 20 (F), Ch. 109, L. 1935. 


2343.4. Statement of producer—contents—time for filing. On or before 
the fifteenth (15) day of April, 1934, every producer referred to in section 
2343.1, engaged in the production, generation or manufacture of electricity 
or electrical energy, shall make and file with the state board of equaliza- 
tion of the state of Montana, on forms prescribed by the state board of 
equalization, an acknowledged and verified certificate which shall contain: 

(a) The name under which the producer is transacting business within 
the state; 

(b) His or its post office address and principal place of business within 
the state; 

(c) The address and location of his or its production plants or station 
in the state of Montana; 

(d) The name and address of the managing agent; 

(e) The names and addresses of the several persons composing any firm 
or partnership constituting the producer, and if a corporation, the corporate 
name under which it is authorized to transact business and the names and 
addresses of its officers, directors, general agent and general manager. 

(f) Certified copies of any papers necessary to show that such producer 
has complied with the laws of the state of Montana in order to transact 
business in Montana. 

History: En. Sec. 4, Ch. 51, Ex. L. 1933. ; 


2343.5. Producers’ monthly statement of gross sales—inspection of 
books of producer. That every such producer shall on or before the fif- 
teenth (15) day of each calendar month, beginning with April 15, 1934, and 
monthly thereafter, render to the state board of equalization of the state 
of Montana on forms prescribed by the state board of equalization, a state- 
ment sworn to by the manager, president, secretary or treasurer, showing 
the gross proceeds received for or on account of, all sales of electricity and 
electrical energy for the preceding calendar month. The books and records 
of such producer shall be subject to inspection by the state board of equali- 
zation, its agents or employees, during reasonable hours. 

History: En. Sec. 5, Ch. 51, Ex. L. 1933. 


2343.6. Exemptions. All electricity and electrical energy used for 
pumping water for irrigation purposes to be used on lands in the state of 
Montana is exempt from the provisions of this act, except in cases where 
the water so pumped is sold or rented to such irrigated lands; provided, the 
exemption here given shall accrue to the benefit of the consumer of such 
electricity and electrical energy. Provided, further, that the full amount 
of such license tax which would have been due from such producers of 
electricity and electrical energy, if such exemption had not been made, shall 
be credited annually for the year in which the exemptions are made, on the 
power bill of the consumer, by the producer of such electricity and electrical 
energy, furnishing such power and such producer shall include a state- 
ment of the amount of electricity and electrical energy exempted by this 
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section, furnished by it for the purpose of pumping water for irrigation 
purposes on lands in the state of Montana, to the state board of equalization 
as part of the statement required by section 2343.1, together with a state- 
ment of credits made on the power bills to the consumers of such electricity 
and electrical energy for the pumping of water for irrigation to be used on 
lands in the state of Montana. 

History: En. Sec. 6, Ch. 51, Ex. L. 1933. 


2343.7. Future producers to comply with act. Any producer of elec- 
tricity or electrical energy referred to in section 2343.1, who shall hereafter 
engage in the generation, production or manufacture of electricity or elec- 
trical energy shall immediately upon purchasing or acquiring the plant or 
installing equipment therefor, comply with the requirements of this act. 

History: En. Sec. 7, Ch. 51, Ex. L. 1933; amd. Sec. 1, Ch. 20, L. 1935. 


2343.8. False statements constitute perjury. Any person, officer, part- 
ner, agent or representative of any producer referred to in section 2343.1, 
who shall make any false statement, affidavit, certificate, report or state- 
ment herein required to be made to the state board of equalization, here- 
under, shall be deemed guilty of perjury and upon conviction shall be pun- 
ished by imprisonment in the state penitentiary for not less than one (1) 
nor more than fourteen (14) years. 

History: En. Sec. 8, Ch. 51, Ex. L. 1933. 


2343.9. Penalty for violation—enforcement. Any producer, referred 
to in section 2348.1, who shall violate any of the provisions of this act, or 
who shall fail to pay the license tax herein provided for, or any part thereof, 
when due, shall be liable for three (3) times the amount of the unpaid or 
delinquent tax in a civil action instituted for that purpose in a court of 
competent jurisdiction, in the name of the state of Montana, and in such 
suit, upon application of the state, an injunction may be issued without re- 
quiring any bond, restraining the defendant from continuing to produce 
electricity or electrical energy, so long as the tax due hereunder from said 
defendant remains delinquent. 

History: Hn. Sec. 9, Ch. 51, Ex. L. 1933. 


2344, Repealed—lInitiative No. 28, laws of 1925. 


CHAPTER 211 
METALLIFEROUS MINES LICENSE TAX 
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Ch. 211 


2344.1. 


METALLIFEROUS MINES LICENSE TAX 


‘‘Person’’ defined. The term ‘‘person,’ 


2344.1, 2344.2 


’ as used in this act 


shall mean and include any individual, firm, co-partnership, association, 
joint stock company, common law company, business trust, syndicate, and 


corporation. 


History: En. Sec. 1, Initiative No. 28, 
1925. 


Constitutionality 


If an act deals with matters germane to 
the subject expressed in its title and the 
title is not of such character as to mislead 
the public or the members of the legisla- 
ture, the constitutional requirement with 
relation to the contents of the title (sec. 
23, art. V, const.) is sufficiently complied 
with; where the general object is plainly 
expressed in the title it is not necessary 
that it should embody the exact methods of 
application or procedure, and courts should 
not embarrass legislation by technical in- 
terpretation based upon mere form or 
phraseology. State v. State Board of 
Equalization, 93 M 19, 25 et seq., 17 P 
2d 68. 


Id. Under the above, held, that the 
assertion that initiative measure No. 28 
(this chapter) is unconstitutional if the 
contention that arsenic or arsenious oxide 
is taxable under initiative measure No. 


mentioned in its title, may not be sus- 
tained. 


Nature of Tax 


The tax provided by this chapter is not a 
property tax—on metals, minerals or mine 
products—but an occupational license tax, 
i.e., upon the business of producing metals 
or precious stones, based upon annual pro- 
duction. State v. State Board of Equali- 
zation, 93 M 19, 25 et seq., 17 P 2d 68. 


Repealed Sections 2344-2355 


Construing initiative measure No. 28 
(this chapter), providing for a gross pro- 
ceeds of mines tax, specifically repealing 
sections 2344-2355, revised codes of 1921, 
providing for a net proceeds of metalli- 
ferous mines tax, held, that the contention 
that measure No. 28 is simply amendatory 


of the net proceeds act may not be sus- 


tained, that act by its repeal having been 
blotted out as completely as though it 
had never existed, a new and different 
act taking its place. State v. State Board 
of Equalization, 93 M 19, 25 et seq., 17 


28 be upheld, in that that product is not P 2d 68. < 


2344.2. Persons liable to pay license tax. Every person who engages in 
or carries on the business of working or operating any mine or mining prop- 
erty in the state of Montana from which gold, silver, copper, lead or any 
other metal or metals, or precious or semi-precious gems or stones of any 
kind shall be mined, extracted or produced, whether.such person shall carry 
on such business or engage in such work or operations as owner, lessee, 
trustee, possessor, receiver, or in any other capacity, must for the year 1925, 
and each year thereafter, when engaged in or carrying on such business, 
work or operations, pay to the state treasurer, for the exclusive use and 
benefit of the state of Montana, a license tax for engaging in and carrying 
on such business, work or operation in this state, and shall pay to such 
state treasurer for such annual license the taxes hereinafter prescribed, 
provided, however, that nothing contained in this act shall be construed as 
requiring laborers or employees hired or employed by any person to mine 
or to work in or about any mine or mining business or property, to procure 
such license or to pay such license taxes, nor shall any discovery work 
required to be done in prospecting for or locating any mining claims, or 
any annual assessment work, or work required in the obtaining of title to 
mining property from the United States, or required by the laws of the 
United States or of this state in order to hold possessory title to any 
mining claims, be deemed the engaging in or carrying on of the business of 
working or operating any such mine or mining property. 

History: En. Sec. 2, Initiative No. 28, 1925. 
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2344.3. Gross value of product, how determined. The. total ‘‘gross 
value of product’’ as used in this act, shall mean the market value of all 
merchantable metals, precious and semi-precious gems and stones extracted 
or produced, each year from any mine or mining property in the state of 
Montana or recovered from the smelting, milling, reduction, or treatment 
in any manner of ores extracted from any such mine or mining property or 
from tailings resulting from the smelting, reduction or treatment of any 
such ores. That whenever the ores require smelting, reduction, or treat- 
ment to ascertain the metal contents of such ores, the gross value of the 
product thereof shall be determined by taking the market value of al 
merchantable metals or mineral products extracted or recovered thereby, 
as shown by the gross smelter returns of such metals or mineral product 
in dollars and cents, without any deductions for costs of smelting, reduction 
or treatment, or otherwise, based upon the average quotations of the price 
of such metals, or mineral products, in the city of New York, as evidenced 
by some established authority or market report, such as the Engineering 
and Mining Journal of New York City, or other standard publications, 
giving the market reports during the calendar year immediately preced- 
ing. Should there be no quotation covering any particular product, then 
the state board of equalization shall fix the value of such yross product, or 
such portion thereof, in such a manner aS may seem equitable. 


History: En. Sec. 3, Initiative No. 28, 
1925. 


clares that the amount of the license tax 
exacted by it of operators of metalliferous 
mines shall be determined by ascertaining 


Construction of Provision of Act Pro- 
hibiting Deductions in Fixing Tax for 
Smelting, Reduction ‘‘or Otherwise’’ 


Held, as against the contention that 
since this section prohibits ‘‘any deduc- 
tions for costs of smelting, reduction or 
treatment, or otherwise,’’ differentials in- 
cident to the expense of placing metals or 
mineral products at the point of demand 
are not permissible, that the design of the 
act being to tax the gross value recovered 
from the smelting, reduction or treatment 
of the ores, the words ‘‘or otherwise’’ re- 
late to whatever expense is incurred in 
making the gross product. State v. State 
Board of Equalization, 93 M 19, 25 et 
seq., 17.P 2d 68. 


Market Value in Montana, Not in New 
York, Taxable 


Held, that under this section, which de- 
2344.4. Amount of tax. 


the market value of the gross product re- 
sulting from the smelting, reduction or 
treatment of the ore, based upon the aver- 
age quotations of the price of the metals 
or mineral products in New York City, 
their market value in Montana, not that 
prevailing in New York, is taxable. State 
v. State Board of Equalization, 93 M 19, 
25 et seq., 17 P 2d 68. 


New York Price is Basis 


Held, that since, under this section, it 
is contemplated that in fixing the market 
value of zine the New York price shall be 
considered as a basis, the State Board of 
Equalization in fixing it upon the basis 
of the price of the metal in St. Louis, did 
so in violation of the act. State v. State 
Board of Equalization, 93 M 19, 25 et seq., 
17 P 2d 68. 


The annual license tax to be paid by such 


person engaged in or carrying on the business of working or operating 
any mine or mining property in this state from which gold, silver, copper, 
lead or any other metal or metals, precious or semi-precious gems or stones 
are produced, shall be one dollar, together with an additional sum or 
amount equal to an amount computed on the gross value of product which 
may have been derived by such person from such business, work or opera- 
tion within this state during the calendar year immediately preceding, at 
the following rates :—l4 of 1% of the amount by which such gross value of 
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products exceeds $100,000.00 and does not exceed $250,000.00; 14 of 1% of 
the amount by which such gross value of product exceeds $250,000.00 anc 
does not exceed $400,000.00; 34 of 1% of the amount by which the gross 
value of product exceeds $400,000.00 and does not exceed $500,000.00 and 
1% of the amount by which the gross value of product exceeds $500,000.00. 


History: En. Sec. 4, Initiative No. 28, 1925. 


2344.5. Statement of gross value of product. Every person engaged in 
or carrying on the business of working or operating any mine or mining 
property in this state from which gold, silver, copper, lead or any other 
metal or metals, precious or semi-precious gems or stones are produced, 
must, not later than the fifteenth day of April, in such year when en- 
gaged in or carrying on any such business, work or operation, make out 
a statement of the gross value of product from all mines and mining prop- 
erties worked or operated by such person during the calendar year imme- 
diately preceding. Such statement shall be in the form prescribed by the 
state board of equalization, and must be verified by the oath of such person, 
or the manager, superintendent, agent, president or vice-president of the 
corporation, joint stock or other company or syndicate and must be deliv- 
ered to the state board of equalization not later than the fifteenth day of 
April. Such statement shall show the following: 


1. The name and address of the owner or lessee of the mine-or mining 
property. 


2. The description and location of the mine or mining property. 


~ 


3. The number of tons of ore or other mineral products or deposits 
extracted from the mine or mining property during the period covered by 
the statement. 


4. The name and location of the smelter, mill or reduction works to 
which such ore has been shipped or sold during the period covered by the 
statement and such other information as the state board of equalization may 
require. 


5. The gross yield of such ores, mineral products or deposits in con- 
stituents of commercial value, that is to say, the number of ounces of gold 
or silver, pounds of copper, lead or zine, or other commercially valuable 
constituents of said ores or mineral products or deposits, measured by 
standard units of measurement during the period covered by the statement. 


6. The gross value of product in dollars and cents. 
History: En. Sec. 5, Initiative No. 28, 1925. 


2344.6. Computation and notice of tax. The state board of equalization 
shall examine each such statement and return filed and determine and 
ascertain therefrom, and compute and assess the amount of the license tax 
to be paid by the person making and filing the same, and shall, not later 
than the first day of June, certify to the state treasurer the name of each 
person subject to the payment of license taxes under the provisions of this 
act, the amount thereof to be paid by such person. The said board shall 
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at the same time mail to each person making and filing such statement and 
return, a written notice of the amount of the license tax to be paid by 
each, respectively, that the same is due and payable to the state treasurer, 
and that it will become delinquent at five o’clock p. m. on the thirtieth day 
of November, immediately following, and that if the same becomes delin- 
quent a penalty of ten per centum will be added thereto, and that the whole 
amount of such license tax, with penalty added, will bear interest at the 
rate of twelve per centum per annum from the date the same becomes de- 
linquent until paid. If any such person, has sold or otherwise disposed of 
any of its mine’s products at a price substantially below the true market 
price of such product at the time and place of such sale or disposal, 
then the state board of equalization shall compute the gross value of such 
portion of said mine’s product, so sold or disposed of substantially below 
the market price as aforesaid, which gross value shall be based upon the 
quotations of the price of suck mine’s product in New York City, at the 
time such portion of the product was so sold or otherwise disposed of as 
evidenced by some established authority or market report, such as the Engi- 
neering and Mining Journal, of New York, or some other standard publica- 
tion, giving the market reports for the year covered by such statement. 
Should there be no quotation covering any particular product, then the 
state board of equalization shall fix the value of such gross product, or 
such portion thereof, as shall have been sold or otherwise disposed of at 
a price substantially below the true market price at the time and place of 
such sale or disposal in such a manner as may seem to be equitable. 
History: En. Sec. 6, Initiative No. 28, 1925. 


2344.7. Delinquent taxes—penalty. All license taxes assessed under the 
provisions of this act shall become delinquent if not paid by five o’clock 
p. m., on the thirtieth day of November following the date when the 
Same are assessed and certified to the state treasurer, and as the same 
become delinquent a penalty of ten per centum shall be added thereto, and 
the whole amount of said license tax, with penalty added, shall bear interest 
at the rate of twelve per centum per annum from the date of becoming de- 
linquent until paid. 

History: En. Sec. 7, Initative No. 28, 1925. 


2344.8. Procedure in case of failure to file statement. If any person 
shall fail, refuse or neglect to make and file such statement and return 
within the time prescribed, the state board of equalization, shall, immedi- 
ately after such time has expired, ascertain and determine as nearly as may 
be possible from any returns or reports filed with any state or county officer 
or board under any law of this state, and from any other information which 
the board may be able to obtain, the total gross value of product of such 
person from such business during the calendar year immediately preceding 
the year in which the license tax is to be paid, and license issued, and shall 
make and file a statement showing the amount of such gross value of prod- 
uct and shall ascertain and determine and compute and assess the amount 
of the license taxes due from, and to be paid by such person, and shall 
immediately .certify the same to the state treasurer, and give notice to such 
person in the same manner as though such statement had been filed within 
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time, and the state shall proceed to collect such license tax, adding thereto 

and collecting therewith, if the same is delinquent, the same penalty and 

interest as provided for herein for other delinquencies. 
History: En. Sec. 8, Initiative No. 28, 1925. 


2344.9. False or erroneous statements—investigation concerning. Should 
the state board of equalization have reason to believe that any statement 
and return is false, or erroneous in any particular, it may require the per- 
son, or if made by a corporation, association or company, the officers there- 
of, and the employees of any such person, corporation, association or com- 
pany, to appear before the board and testify concerning the same and any 
statement contained therein, and may examine all books, records, papers 
and documents of such person pertaining to such business, upon giving five 
days’ written notice to such persons, or officers or employees thereof having 
custody of such books, records, papers and documents, and any person 
failing, refusing or neglecting to so appear, or refusing to be sworn or to 
testify, or refusing to answer any material question propounded by the 
board or any of its members, or refusing to permit the board, or its mem- 
bers, employees or accountants to examine such books, records, papers or 
documents, or any thereof, pertaining to such business, shall be deemed 
euilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not more than one thousand dollars, or by imprisonment in the 
county jail for a term not exceeding six months, or by both such fine and 
imprisonment. If the board, after hearing such evidence and after such 
examination of the books, papers, documents and records of such person, 
shall find and determine that such statement and return is erroneous or 
false in any material matter, the board shall change and correct the same 
so as to show the true gross value of product and shall re-assess the amount 
of the license tax due from such person, and may add thereto a penalty of 
not exceeding fifty per centum, and shall thereupon immediately certify 
the amount of such license tax with the penalty added thereto to the state 
treasurer, and shall at the same time mail to such person a written notice 
of the corrections and changes made in such statement and return and the 
amount of the license tax and penalty certified to the state treasurer. The 
state treasurer shall collect such license tax with penalty added, and if the 
same has become delinquent he shall also collect interest thereon from the 
date of delinquency until paid at the rate of twelve per centum per annum. 
Provided further, that in order to verify such statement and return the 
state board of equalization may require any person, corporation, associa- 
tion, or company engaged in the business of smelting, milling, reduction or 
treatment in any manner of ores extracted or produced from any mine or 
mining property in the state of Montana to appear before the board and 
testify concerning the gross mineral content of any such ore, or at the re- 
quest of said board to furnish sworn statements showing the gross yield of 
such ores, mineral products or deposits in constituents of commercial value, 
that is to say, the number of ounces of gold, silver, pounds of copper, lead 
or zine, or other commercially valuable constituents of said ores or mineral 
products or deposits, measured by standard units of measurement during 
the period covered by such statement, without any deductions whatsoever 
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for smelting, milling, reduction or treatment of such ores or mineral prod- 
uct. The books, records, papers and documents of such person, corporation, 
association or company engaged in the business of smelting, milling, reduc- 
tion or treatment in any manner of ores extracted or produced by any mine 
or mining property in the state of Montana shall be open to inspection and 
examination by the said state board of equalization, or its members, em- 
ployees, or accountants at any time or place, that said board may desig- 
nate. If any person required by this act to make or file any statement, 
or to verify, under oath any statement, shall make such statement false 
in any material respect, or shall verify, under oath, any statement false in 
any respect or shall fail, neglect or refuse to file any statement required 
by said state board of equalization or shall refuse to appear before the 
board to testify concerning the gross mineral content of any such ore, or 
shall refuse to allow the board, its members, employees or accountants at 
any time or place to inspect or examine the books, records, papers and 
documents of such person, corporation, association or company engaged 
in the business of smelting, milling, reduction or treatment in any manner 
of ores extracted or produced by any mine or mining property in the state 
of Montana, shall be deemed guilty of a misdemeanor and shall be punished 
by a fine of not exceeding one thousand dollars, or by imprisonment in the 
county jail for not exceeding six months, or by both such fine and im- 
prisonment. 
History: En. Sec. 9, Initiative No. 28, 1925. 


2344.10. Rehearing on determination of value of gross product or 
amount of tax. Every person whose license tax has been determined and 
assessed by the state board of equalization under any of the provisions of 
this act, who shall feel aggrieved by the determination and assessment of 
the board as to the amount of gross value of product, or as to the amount 
of the license tax, may, at any time within ten days after the date of 
notice thereof, required to be given to such person, file with the board a 
petition for a rehearing in which petition must be stated and set forth par- 
ticularly and specifically the grounds and reasons therefor, and the manner 
in which the amount of the gross value of product or the amount of the 
license tax, or both, should be changed or corrected. Upon the filing of 
such petition, if it appears to the satisfaction of the board therefrom that 
the board has erred in any manner in ascertaining and determining the 
amount of the gross value of product, or the amount of the license tax, or 
both, the board shall immediately correct such error, or errors, and if such 
correction shall be in conformity with the request contained in the petition 
for a rehearing the board shall take no further steps in connection with 
such petition, other than to certify to the state treasurer the amount of the 
license tax due from such person after the making of such correction, and 
notifying such person thereof. If, from such examination, it does not appear 
to the satisfaction of the board that it has erred in any manner the board 
shall grant such rehearing, fix a day when the board will take up and 
hear such matter, and give notice to such person of such date of hearing as 
the board may deem reasonable. On such hearing such person, any taxpayer 
interested, and the board may introduce witnesses and take testimony on 
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any material matters connected with such return and license tax, and after 

considering such evidence the board shall fix and determine the gross value 

of product, and re-assess the amount of the license tax to be paid by such 

person, and giving notice thereof in the manner required by section 2344.6. 
History: En. Sec. 10, Initiative No. 28, 1925. 


2344.11. Lien of tax. The license tax assessed against any person 
under this act, together with all penalties and interest thereon, shall be 
a lien upon any and all property owned by such person within this state 
and used by such person in connection with such business, which lien shall 
attach to such property on the date when the license tax is certified to the 
state treasurer by the state board of equalization and such lien may be 
enforced in the name of the state of Montana, in the same manner as other 
liens are enforced at law. 

History: En. Sec. 11, Initiative No. 28, 1925. 


_ 2344.12. Disposal of proceeds of tax. 50% of all license taxes, penal- 
ties and interest collected by the state treasurer under the provisions of 
this act shall be by him paid into and deposited to the credit of the gen- 
eral fund of the state, and 50% shall be deposited to the credit of the 
common school interest and income fund, and whenever any license tax 
is paid under the provisions of this act the state treasurer shall issue to 
the person paying the same a license authorizing such person to engage in 
and carry on such business until the first day of January immediately fol- 
lowing the year for which such license tax is paid and such license issued. 

History: En. Sec. 12, Initiative No. 28, 1925. 


2344.13. Commencing business. If any person shall, after the first day 
of January of any year, engage in or commence the carrying on of the 
business of working or operating a mine or mining property in this state, 
from which any merchantable metal, precious, and semi-precious gems and 
stones are extracted and produced, such person, must, within sixty days 
after so engaging in or commencing to carry on such business, notify both 
the state board of equalization and the state treasurer of such fact. 

History: En. Sec. 13, Initiative No. 28, 1925. 


2344.14. Additional to other taxes. The license taxes herein provided 
for shall be in addition to all other taxes, licenses, and other fees, now re- 
quired to be paid by persons subject to the provisions of this act. 

History: En. Sec. 14, Initiative No. 28, 1925. 


2344.15. Unconstitutionality or invalidity. If any clause, sentence, para- 
graph or part of this act shall for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment shall not affect, 
impair or invalidate the remainder of the act, but shall be confined in its 
operation to the clause, sentence, paragraph, or part thereof, directly in- 
volved in the controversy in which such judgment shall have been ren- 
dered. No caption or any section or set of sections shall in any way affect 
the interpretation of this act, or of any part thereof. 

History: En. Sec. 16, Initiative No. 28, 1925. 


2345-2355. Repealed—Initiative No. 28, laws of 1925. 
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CHAPTER 212 
TELEGRAPH LICENSE TAX 


Section 2355.1. Telegraph license tax—not to be set out on customers’ bills—amount 

—time for payment. 

2355.2. Statement of gross income—contents—payment to accompany. 

2355.38. Rules and regulations for enforcement may be adopted by board. 

2355.4. Penalty for delinquency. 

2355.5. Records to be kept as required by board. 

2355.6. Penalty for failure to file statement and for false statements. 

2355.7. Board to determine tax in case no statement filed—penalty and inter- 
est—collection of tax—perfection and enforcement of tax lien. 

2355.8. Books and records to be open to inspection by board. 

2355.9. Disposition of revenue. 

2355.1. Telegraph license tax—not to be set out on customers’ bills— 
amount—time for payment. That on and after the first day of January, 
1934, there is hereby levied and shall be collected an annual tax of two per 
cent (2%) of the gross income derived from intrastate business on the 
transmission of telegraph messages over telegraph lines in this state owned 
by any person, association or corporation; provided, however, that no bill, 
statement or account rendered or given any customer shall set out or con- 
tain, as a separate item, any amount on account, or by reason of, the license 
tax imposed by this act. Such annual license tax shall be paid in quarterly 
installments for the quarters ending respectively, March 31, June 30, Sep- 
tember 30, and December 31, in each year. 


History: En. Sec. 1, Ch. 41, Ex. L. 1933; amd. Sec. 1, Ch. 157, L. 1935. 


2355.2. Statement of gross income—contents—payment to accompany. 
Each and every person, association or corporation engaged in carrying on 
such business in this state, shall, within thirty (30) days after the end of 
each quarter, beginning with the quarter ending March 31, 1934, make out 
in duplicate and file with the state board of equalization, under oath, a 
statement in such form as the state board of equalization my require and 
prescribe, showing the total gross income of such person, association or cor- 
poration derived from business within this state including the transmis- 
sion of telegraph messages originating and terminating within this state, 
but excluding therefrom the gross income derived from the transmission 
of telegraph messages passing through this state but both originating and 
terminating outside of this state and from those originating outside of, but 
terminating within, this state and from those originating within, but term- 
inating outside of, this state during the preceding quarter, and con- 
taining such other information as the state board of equalization may re- 
quire; and shall accompany such statement with the payment to the state 
board of equalization of a license tax in amount equal to two per cent (2%) 
of such gross income. 

History: En. Sec. 2, Ch. 41, Ex. L. 1933; amd. Sec. 2, Ch. 157, L. 1935. 


2355.3. Rules and regulations for enforcement may be adopted by board. 
The state board of equalization shall have the power, and it shall be its 
duty from time to time to adopt, publish and enforce such rules and regu- 
lations not inconsistent herewith as it may deem requisite for the purpose 
of carrying out the provisions of this act. 

History: En. Sec. 3, Ch. 41, Ex. L. 1933. 
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2355.4. Penalty for delinquency. Any such license tax not paid within 
the time herein provided for shall be delinquent and a penalty of ten per 
cent (10%) thereof shall be added thereto and the whole thereof shall bear 
interest at the rate of one per cent (1%) per month from the date of delin- 
queney until paid. 

History: En. Sec. 4, Ch. 41, Ex. L. 1933. 


2355.5. Records to be kept as required by board. Each person, associa- 
tion or corporation shall keep a record in such form as the state board of 
equalization shall.require showing the total gross receipts, as herein de- 
scribed, and such other information as the state board of equalization may 
require. : 

History: En. Sec. 5, Ch. 41, Ex. L. 1933. 


2355.6. Penalty for failure to file statement and for false statements. 
Each person, association or corporation, who fails, neglects, or refuses to 
make and file the statements required by this act in the manner or within 
the time herein provided, or who shall make any false statement with ref- 
erence to his said business of operating a telegraph business, shall be deemed 
cuilty of having committed a misdemeanor and upon conviction thereof 
shall be fined in any amount not exceeding one thousand dollars ($1,000.00), 
or imprisonment in the county jail for not to exceed six (6) months, or shall 
be punished by the imposition of both such fine and imprisonment. 

History: En. Sec. 6, Ch. 41, Ex. L. 1933. 


2355.7. Board to determine tax in case no statement filed—penalty and 
interest—collection of tax—perfection and enforcement of tax lien. If any 
person, association or corporation subject to the payment of such license 
tax shall fail, neglect or refuse to make any statement required by this act, 
or shall fail to make payment of such license tax within the time herein 
provided, the state board of equalization shall, immediately after such 
time has expired, proceed to inform itself as best it may regarding the 
matters and things required to be set forth in such statement and from 
such information as it may be able to obtain, to make a statement showing 
such matters and things and determine and fix the amount of the license 
tax due the state from such delinquent person, association or corporation, 
and shall add thereto a penalty of five per cent (5%) thereof for the first 
failure, neglect or refusal; ten per cent (10%) for the second; fifteen per 
cent (15%) for the third; and twenty-five per cent (25%) for the fourth, 
and each subsequent failure, neglect and refusal, which shall be in addition to 
the ten per cent (10%) penalty hereinbefore provided for nonpayment of 
such license tax within the time herein provided. Said license tax and the 
penalties added thereto shall bear interest at the rate of one per cent. 
(1%) per month from the date such statements should have been made 
and said license tax paid. The state treasurer of the state of Montana 
shall then proceed to collect such license tax with penalties and interest. 
Upon the request of the state treasurer it shall be the duty of the attorney 
general to commence and prosecute to final determination, in any court. 
of competent jurisdiction, an action to collect such license tax. All license 
taxes due from any person, association or corporation under the provisions 
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of this act, together with all penalties and interest thereon, shall be a 
lien upon any and all property of such person, association or corporation 
upon the filing by the state board of equalization, of a duplicate copy of 
the statement so made by the state board of equalization, or a certified 
copy of any statement filed with said board in the office of the county clerk 
of the county where such property is situated, which lien shall have prece- 
dence over any other claim, lien or demand thereafter filed or recorded 
and which may be enforced in the name of the state of Montana in the 
same manner as other liens are enforced by law. No action shall be 
maintained to enjoin the collection of such license tax or any part thereof. 
When the amount due the state is paid in full and before the entry of 
foreclosure decree, the state treasurer shall release the said lien by filing, in 
the office of the county clerk wherein is filed the said lien, a written release 
thereof. At any time prior to the payment of said taxes, penalty and inter- 
est, before the entry of foreclosure decree, the state treasurer may release 
from the operation of said lien a part of said property to enable the 
person, association or corporation to mortgage, sell or otherwise dispose 
of the same in order to procure funds with which to pay said license taxes, 
penalty and interest, provided there remains, in the judgment of the state 
treasurer, sufficient property subject to said lien to insure the payment 
of the whole of said unpaid license taxes, penalty and interest. 
History: En. Sec. 7, Ch. 41, Ex. L. 1933. 


2355.8. Books and records to be open to inspection by board. The books 
and records of every person, association or corporation shall be open and 
subject to inspection by the state board of equalization or any of its em- 
ployees or assistants during business hours so far as may be necessary to 
ascertain the amount of license tax due. 

History: En. Sec. 8, Ch. 41, Ex. L. 1933. 


2355.9. Disposition of revenue. All moneys received by the state 
treasurer in payment of license taxes under the provisions of this act, 
shall be deposited by him and credited to the following: Five per cent 
(5%) to the relief fund; ninety per cent (90% ) to the general fund of the 
state of Montana, and five per cent (5%) to the common school interest 
and income fund; this to continue until March Ist, 1937; thereafter all 
moneys derived from the payment of license taxes under this act shall be 
allocated fifty per cent (50%) to the general fund of the state; twenty- 
five per cent (25%) to the common school interest and income fund, and 
twenty-five per cent (25%) to the common school equalization fund. 

History: En. Sec. 9, Ch. 41, Ex. L. 1933; amd. Sec. 20 (D), Ch. 109, L. 1935. 


CHAPTER 218 
CEMENT PRODUCERS’ LICENSE TAX 


Section 2356. ‘“Person’’ defined. 
2357. License tax on manufacturers and Lae of cement, ete. 
2357.1. ‘‘Import’’ defined. 
2358. Quarterly payment of tax. » 
2359. Statements to be filed with board of equalization. 
2360. Manufacturers to keep records. 
2361. Quarterly statement and payment of tax. 
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2362. Duty to file statement. 

2363. Procedure to ascertain tax on failure of statement—penalty. 

2364, Disposal of taxes. , 

2365. Penalty for violation of act. 

2366. License tax supplemental. 

2356. ‘‘Person’’ defined. The term ‘‘person,’’ as used in this act, shall 

mean and include any individual, firm, co-partnership, and every corpora- 
tion, joint-stock company and association. 


History: En. Sec. 1, Ch. 15, Ex. L. 1921; re-en. Sec. 2356, R. C. M. 1921. 


2357. License tax on manufacturers and importers of cement, etc. 
Every person engaged in or carrying on the business of producing or manu- 
facturing cement, cement plaster, gypsum plaster or other products of ce- 
ment or gypsum in this state, and any person who imports into this state 
any such products for sale or use, must, for the year 1931, and each year 
thereafter, when engaged in or carrying on such business in this state, 
pay to the state treasurer, for the exclusive use and benefit of the state of 
Montana, a license tax for engaging in and carrying on such business, in an 
amount equal to four cents (4c) per barrel for each and every barrel of 
cement containing three hundred and seventy-six (376) pounds, and five 
cents (5c) per ton of two thousand (2,000) pounds on cement plaster, or 
eypsum or gypsum products manufactured, produced or imported into this 
state during such year by such person. 

History: En. Sec. 2, Ch. 15, Ex. L. 1921; re-en. Sec. 2357, R. C. M. 1921; amd. Sec. 
1, Ch. 127, L. 1925; amd. Sec. 1, Ch. 166, L. 1931. 

2357.1. ‘“‘Import’’ defined. The word ‘‘import’’ shall include and mean 
to receive into any person’s possession or custody first after its arrival and 
coming to rest at destination within the state of Montana of any cement, 
cement plaster, gypsum plaster or the products of either, shipped or trans- 
ported into this state from point of origin without this state. 

History: En. Sec. 2, Ch. 166, L. 1931. 


2358. Quarterly payment of tax. Such annual license tax shall be paid 
in quarterly instalments for the quarters ending, respectively, March 31st, 
June 30th, September 30th, and December 31st, of each year, beginning with 
the quarter ending March 31, 1921, and the amount of such license tax 
due for each such quarter shall be paid to the state treasurer within thirty 
days after the end of each such quarter. | 

History: En. Sec. 3, Ch. 15, Ex. L. 1921; re-en. Sec. 2358, R. C. M. 1921. 


2359. Statements to be filed with board of equalization. Each and 
every person engaged in or carrying on such business at the date when this 
act becomes effective, must, not later than the thirtieth day of April, 1921, 
and every person who shall, after the date this act becomes effective, engage 
in such business, must immediately upon engaging therein, file with the state 
board of equalization a certificate and statement, on forms prescribed by the 
state board of equalization which shall contain the name under which such 
person is engaging in and carrying on such business within this state, giving 
the name of the place or places of business or location of plants or factories. 
within this state; the name and address of the managing agent in this state; 
if a corporation, joint-stock company or association, or if a firm or co- 
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partnerships, the names and addresses of the persons composing the same; if 
an association, joint-stock company or corporation, under the laws of what 
state organized, its principal place of business and the name and addresses 
of its principal officers; and such other information as the state board of. 
equalization may deem necessary.. 

History: En. Sec. 4, Ch. 15, Ex. L. 1921; re-en. Sec. 2359, R. C. M. 1921. 


2360. Manufacturers to keep records. Every such person shall keep 
a record in such form as the state board of equalization may require, of all 
cement, cement plaster or gypsum plaster manufactured or produced by such 
person in this state, and such records shall at all times during the business 
hours of the day be subject to inspection by the state board of equalization, 
its members, agents or employees. 

History: En. Sec. 5, Ch. 15, Ex. L. 1921; re-en. Sec. 2360, R. C. M. 1921. 


2361. Quarterly statement and payment of tax. Hach and every per- 
son must, within thirty days after the quarter ending March 31, 1921, 
and within thirty days after the end of each following quarter, make out, 
in duplicate, on forms prescribed by the state board of equalization, and 
deliver to the state treasurer, a statement showing the total number of 
barrels of cement, tons of plaster or gypsum plaster manufactured or pro- 
duced by such person in the state of Montana, during each month of such 
quarter and during the whole quarter, together with the total amount due 
to the state as license taxes for such quarter; and must, within such thirty 
days, and at the same time such statement is delivered to the state treasurer, 
pay to the state treasurer the amount of the license taxes shown by such 
statement to be due to the state of Montana for the quarter for which such 
statement is made. Such statement must be signed and verified by the oath 
of the individual or individuals, or by the president, vice-president, treas- 
urer, assistant treasurer, or managing agent in this state of the association, 
corporation, or joint-stock company making the same. Any such person 
engaged in carrying on such business at more than one place or operating 
more than one factory or plant in this state, may include all thereof in 
one statement. The state treasurer shall file one copy of such statement 
in his office and deliver the other thereof to the state board of equalization. 

History: En. Sec. 6, Ch. 15, Ex. L. 1921; re-en. Sec. 2361, R. C. M. 1921. 


2362. Duty to file statement. It shall be unlawful for any person to 
fail, neglect, or refuse to file any statement or certificate required by this 
act in the manner or within the time herein required, or to make such state- 
ment false in any particular. 

History: En. Sec. 7, Ch. 15, Ex. L. 1921; re-en. Sec. 2362, R. C. M. 1921. 


2363. Procedure to ascertain tax on failure of statement—penalty. If 
any such person shall fail, neglect or refuse to file any statement required 
by section 2361 within the time therein required, the state board of equaliza- 
tion shall, immediately after such time has expired, proceed to inform itself 
as best it may, regarding the number of barrels of cement, tons of cement 
plaster or gypsum plaster manufactured or produced by such person within 
this state during such quarter, and during each month thereof, and shall 
determine and fix the amount of the license taxes due to the state from such 
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person for such quarter, and shall make out a statement, in duplicate, show- 
ing the same, and shall add to the amount of such license taxes a penalty 
of twenty-five per cent. thereof as a penalty, and deliver one copy of such 
statement to the state treasurer, who shall proceed to collect the amount of 
the license taxes, with the penalty added thereto and interest on the whole 
thereof at the rate of twelve per cent. per annum from the date of the 
making of such statement by the state board of equalization until paid. 
Upon request of the state treasurer, it shall be the duty of the attorney 
general to commence and prosecute to final determination in any court of 
competent jurisdiction, an action at law to recover the same. 
History: En. Sec. 8, Ch. 15, Ex. L. 1921; re-en. Sec. 2363, R. C. M. 1921. 


2364. Disposal of taxes. All license taxes collected under the pro- 
visions of this act shall be deposited to the credit of the general fund of the 
state. 

History: En. Sec. 9, Ch. 15, Ex. L. 1921; re-en. Sec. 2364, R. C. M. 1921. 


2365. Penalty for violation of act. Any violation of any of the pro- 
visions of this act shall be deemed a misdemeanor, and shall be punished by 
a fine not exceeding one thousand dollars, or by imprisonment in the county 
jail not exceeding six months, or by both such fine and imprisonment. 

History: En. Sec. 10, Ch. 15, Ex. L. 1921; re-en. Sec. 2365, R. C. M. 1921. 


2366. License tax supplemental. The license taxes herein provided for 
shall be in addition to all taxes and fees now required to be paid by the 
persons subject to the provisions of this act. 

History: En. Sec. 11, Ch. 15, Ex. L. 1921; re-en. Sec. 2366, R. C. M. 1921. 


CHAPTER 214 


CEMENT DEALERS’ LICENSE TAX 


Section 2367. ‘‘Person’’ defined. 
2368. License tax on sales of cement, ete. 
2369. Statement to be filed with board of equalization. 
2370. Quarterly payment of license fee. 
2371. Record of cement received. 
2372. Quarterly statement of produce sold on which no tax paid—payment 
of tax. 
2373. Duty to file statement. 
2374. Procedure to ascertain tax on failure of statement—penalty. 
2375. Expiration of licenses. 
2376. Invoice to state whether tax paid. 
2377. Issuance and term of license. 
2378. Disposal of license taxes. 
2379. Penalty for violation of act. 
2380. License tax supplemental. 


2367. ‘‘Person’’ defined. The term ‘‘person,’’ as used in this act 
means and includes every individual, firm, association, joint-stock company, 
syndicate and corporation. 

History: En. Sec. 1, Ch. 16, Ex. L. 1921; re-en. Sec. 2367, R. C. M. 1921. 


2368. License tax on sales of cement, etc. Every person who engages 
in, or carries on the occupation or business in this state of retailing or 
selling at retail cement, cement plaster, gypsum plaster, or other by-products 
of cement, must, for the year 1921, and annually each year thereafter when 
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engaged in such occupation or business, procure from the state treasurer a 
license to engage in and carry on such occupation or business in this 
state, and shall annually pay to the state treasurer for such license a tax 
of one dollar, together with an additional sum or amount equal to four 
cents per barrel of three hundred and seventy-six pounds of cement, and 
five cents per ton of two thousand pounds on cement plaster, gypsum plas- 
ter, or other by-products of cement sold by such person during such year, 
and for the manufacturing or producing of which no person has paid or 
assumed a liability for the payment of any license tax to the state of Mon- 
tana, under any law of this state. 

History: En. Sec. 2, Ch. 16, Ex. L. 1921; re-en. Sec. 2368, R. C. M. 1921; amd. Sec. 
2, Ch. 127, L. 1925. 

2369. Statement to be filed with board of equalization. Each and 
every person engaged in or carrying on such occupation or business in the 
state of Montana at the date when this act becomes effective must, not later 
than the thirtieth day of April, 1921, and every person who shall engage 
in or carry on such occupation or business after the date when this act 
becomes effective must immediately after engaging in such occupation or 
business, make out and file with the state board of equalization a certificate 
and statement, on forms prescribed by the state board of equalization, which 
shall contain the name under which such person is engaging in and e¢arry- 
ing on such occupation and business in this state, giving the location of 
each place of business of such person, the name and address of the managing 
agent in this state, if any association, joint-stock company, syndicate or 
corporation, or if a firm or co-partnership the names and addresses of the 
persons composing the same; if an association, joint-stock company, syndi- 
cate or corporation, under the laws of what state organized, its principal 
place of business, and the names and addresses of its principal officers, and 
such other information as the state board of equalization may require. 

History: En. Sec. 3, Ch. 16, Ex. L. 1921; re-en. Sec. 2369, R. C. M. 1921. 


2370. Quarterly payment of license fee. The said license tax of one 
dollar shall be paid by each person within thirty days after the end of the 
quarter ending March 31st in each year, and such additional license tax 
of four cents per barrel and twenty cents per ton shall be paid in quarterly 
instalments for the quarters ending March 31st, June 30th, September 30th, 
and December 31st, in each year, beginning with the quarter ending March 
31, 1921, and the total amount of such license tax becoming due for any 
quarter shall be paid to the state treasurer within thirty days after the end 
of the quarter for which the same is due. 

History: En. Sec. 4, Ch. 16, Ex. L. 1921; re-en. Sec. 2370, R. C. M. 1921. 


2371. Record of cement received. Each and every person engaging 
in or carrying on such occupation in this state shall keep a record showing 
all cement, cement plaster, gypsum plaster and other by-products of cement © 
purchased or received by or delivered to such person for sale by such persons 
at retail in this state for the manufacturing or production of which cement, 
cement plaster, gypsum plaster or other by-products of cement, no person 
has paid, or assumed liability for the payment of any license tax to the 
state of Montana under any law of this state, which record shall show the 
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date of each purchase or delivery, the number of barrels or tons contained 
therein, and the name of the person from whom the same was purchased 
or received, which records shall at all times during the business hours of 
the day be subject to inspection by the state board of equalization, its mem- 
bers, agents or employees. 


History: En. Sec. 5, Ch. 16, Ex. L. 1921; re-en. Sec. 2371, R. C. M. 1921. 


2372. Quarterly statement of produce sold on which no tax paid— 
payment of tax. Each and every person must, within thirty days after 
the quarter ending March 31, 1921, and within thirty days after the end 
of the following quarter, make out in duplicate, on forms prescribed by the 
state board of equalization, and deliver to the state treasurer, a statement 
showing the total number of barrels or tons of such commodities sold by 
such persons during such quarter for the manufacturing or production of 
which no person has paid, or assumed liability for the payment of, any 
license tax to the state of Montana under any laws of this state, together 
with the total amount due to the state of Montana as license taxes from 
such person for such quarter; and must within thirty days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license tax shown by such statement to be due 
to the state of Montana for the quarter for which said statement is made. 
Such statement must be signed and verified by the oath of the individual or 
individuals, or by the president, vice-president, treasurer, assistant treas- 
urer or managing agent in this state of the association, joint-stock com- 
pany, syndicate or corporation making the same. The state treasurer shall 
file one copy of such statement in his office and deliver the other copy 
thereof to the state board of equalization. 

History: En. Sec. 6, Ch. 16, Ex. L. 1921; re-en. Sec. 2372, R. C. M. 1921. 


2373. Duty to file statement. It shall be unlawful for any person to 
fail, neglect or refuse to file any statement or certificate required by this 
act in the manner or within the time required, or to make any such state- 
ment or certificate false in any particular. 

History: En. Sec. 7, Ch. 16, Ex. L. 1921; re-en. Sec. 2373, R. C. M. 1921. 


2374. Procedure to ascertain tax on failure of statement—penalty. If 
any person shall fail, neglect or refuse to make or file the statement re- 
quired by section 2372 within the time required, the state board of equal- 
ization shall immediately after such time has expired, proceed to inform 
itself, as best it may, regarding the matters required to be set forth in such 
statement, and shall fix and determine the amount of the license taxes due 
from such person for such quarter, and shall make out a statement in 
duplicate showing such matters, and the amount of such license taxes and 
shall add to the amount of such license taxes twenty-five per cent. thereof 
as a penalty, and deliver one of such statements to the state treasurer, who 
shall proceed to collect the amount of such license taxes, with the penalty 
added thereto, and interest on the whole thereof at the rate of twelve per 
cent. per annum, from the date of the making of such statement by the 
state board of equalization until paid. Upon request of the state treasurer 
it shall be the duty of the attorney general to commence and prosecute to 
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final determination in any court of competent jurisdiction an action to 


collect the same. . 
History: En. Sec. 8, Ch. 16, Ex. L. 1921; re-en. Sec. 2374, R. C. M. 1921. 


2375. Expiration of licenses. All licenses issued under the provisions 
of this act shall expire on the thirty-first day of December following the 
date of issuance. 

History: En. Sec. 9, Ch. 16, Ex. L. 1921; re-en. Sec. 2375, R. C. M. 1921. 


2376. Invoice to state whether tax paid. Every person engaged in the 
business in this state of manufacturing or producing cement, cement plaster, 
sypsum plaster or other by-product of cement shall make out and deliver 
to every person to whom any of such commodities are sold or delivered by 
such person, an invoice covering the commodity or commodities so sold or 
delivered on which invoice shall be stated whether or not such person has 
paid, or assumes liability for the payment of the license tax for manufac- 
turing or producing the same, to the state of Montana, under any laws of 
this state. 

History: En. Sec. 10, Ch. 16, Ex. L. 1921; re-en. Sec. 2376, R. C. M. 1921. 


2377. Issuance and term of license. Upon payment of the license tax 
for the first quarter in each year by any person engaging in or carrying on 
the occupation of selling cement, cement plaster, gypsum plaster or other 
by-products of cement at retail in this state, the state treasurer shall issue 
to the person paying the same a license which shall recite therein that the 
same shall be and remain in full force and effect for the whole of such year, 
provided the person to whom it is issued shall thereafter make all payments 
of quarterly instalments of license taxes as the same may become due, and 
such license shall be kept ee cae posted in the place of business of 
such person. 

History: En. Sec. 11, Ch. 16, Ex. L. 1981: re-en. Sec. 2377, R. C. M. 1921. 


2378. Disposal of license taxes. All license taxes collected under the 
provisions of this act shall be deposited to the credit of the peas fund of 
the state. 

History: En. Sec. 12, Ch. 16, Ex. L. 1921; re-en. Sec. 2378, R. C. M. 1921. 


2379. Penalty for violation of act. Any violation of any of the provi- 
sions of this act shall be deemed a misdemeanor, and shall be punished by 
a fine of not more than one thousand dollars, or by imprisonment in the 
county jail not exceeding six months, or by both such fine and imprisonment. 

History: En. Sec. 13, Ch. 16, Ex. L. 1921; re-en. Sec. 2379, R. C. M. 1921. 


2380. License tax supplemental. The license taxes herein provided for 
shall be in addition to all taxes and other fees now required to be paid by 
the persons subject to the provisions of this act. 

History: En. Sec. 14, Ch. 16, Ex. L. 1921; re-en. Sec. 2380, R. C. M. 1921. 


CHAPTER 215 


CARBON BLACK PRODUCERS’ LICENSE 


Section 2380.1. Carbon black producers’ license. 
2380.2. Amount of tax. 
2380.3. Time for payment—credit to general fund. 
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2380.4. Statements to board—contents—time for filing. 

2380.5. + Records to be kept as required by board. 

2380.6. Statement of production—time for making—collection of tax. 

2380.7. Unlawful to fail to file or to falsify statement. 

2380.8. Board to compute tax if no statement filed—penalty and interest— 
collection of tax. 

2380.9. Penalty for violations. 

2380.10. Tax additional to other required taxes and fees. 


2 


2380.1. Carbon black producers’ license. The term ‘‘person,’’ as used 
in this act, shall mean and include any individual, firm, copartnership, and. 
every corporation, joint stock company, syndicate and association. 

The term ‘‘earbon black,’’ as used in this act, shall mean and include 
any kind of carbon black or gas earbon, gas graphite, or any form of ecar- 
bon produced from natural gas, of whatsoever grade or quality, whether 
produced by a burning, a heating, a cracking, or any chemical or mechanical 
or other process whatsoever. 

History: En. Sec. 1, Ch. 97, L. 1929. 


2380.2. Amount of tax. Every person engaged in or carrying on within 
this state the business of producing or manufacturing for sale, profit or 
use the commodity or substance known as “‘earbon black,’’ hereinabove de- 
fined, must, for the year 1929, and each year thereafter when engaged in 
or carrying on any such business in this state, pay to the state treasurer 
for the exclusive use and benefit of the state of Montana, a license tax for 
engaging in and carrying on such business in an amount equal to one- 
eighth (1/8) of one cent (1c) for each pound of carbon black produced or 
manufactured by such person within the state during such year. 3 

History: En. Sec. 2, Ch. 97, L. 1929. 


2380.3. Time for payment—credit to general fund. Such license tax 
shall be paid in semi-annual installments for the semi-annual periods ending 
respectively June thirtieth and December thirty-first, of each year begin- 
ning with the semi-annual period ending June 30, 1929, and the amount 
of the license tax for each semi-annual period shall be paid to the state 
treasurer within thirty (80) days after the end of each semi-annual period 
and when received by the state treasurer shall be credited to the general 
fund of the state. . 

History: En. Sec. 3, Ch. 97, L. 1929. 


2380.4. Statements to board—contents—time for filing. Each and 
every person engaged in such business in the state of Montana at the time 
when this act becomes effective must, not later than the thirtieth day of 
April, 1929, and every person who shall engage in such business at. any 
time after the date when this act becomes effective, must immediately, 
upon engaging in such business, file with the state board of equalization 
a certificate and statement, on forms prescribed by the state board of 
equalization, which shall contain the name under which such person is en- 
gaged in and carrying on such business in this state, giving the place or 
places of business and the location of the plant or plants for the production 
of carbon black owned, leased, controlled, or operated by such person; the 
name and address of the managing agent in this state if an association, 
corporation, joint stock company or syndicate, or if a firm or co-partner- 
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ship, the names and addresses of the persons composing the same; if an 
association, joint stock company, corporation or syndicate, the laws of the 
state under which organized, its principal place of business, and the names 
and addresses of its principal officers; and such other information as the 
board may deem necessary. 

History: En. Sec. 4, Ch. 97, L. 1929. 


2380.5. Records to be kept as required by board. Every such person 
shall keep a record in such form as the state board of equalization may re- 
quire of all carbon black produced or manufactured by such person in this 
state and such records shall at all times during the business hours of the 
day, be subject to inspection by the state board of equalization, its mem- 
bers, agents or employees. 

History: En. Sec. 5, Ch. 97, L. 1929. 


2380.6. Statement of production—time for making—collection of tax. © 
Each and every person must, within thirty (80) days after the semi-annual 
period ending June 30, 1929, and within thirty (380) days after the end of 
each following semi-annual period, make out, in duplicate, on forms pre- 
scribed by the state board of equalization, and deliver to the state treas- 
urer, a statement showing the quantity of carbon black produced or manu- 
factured by such person “in the state of Montana during each month of such 
semi-annual period and during the whole of said semi-annual period, to- 
gether with the total amount due the state as license tax for such semi- 
annual period; and must, within such thirty (80) days, and at the same 
time such statement is delivered to the state treasurer, pay to the state 
treasurer the amount of the license tax shown by such statement to be due 
to the state of Montana for the semi-annual period for which such state- 
ment is made; stich statement must be signed and verified by the oath of the 
individual or individuals, or by the president, vice-president, treasurer, as- 
sistant treasurer, or managing agent in this state of the association, corpora- 
tion, joint stock company, or syndicate making the same. Any such person 
engaged in or carrying on such business at more than one place in this state, 
or owning, leasing, controlling, or operating more than one carbon black 
plant in this state, may include all thereof in one statement. The state treas- 
urer shall receive and file all such statements and collect and receive from 
such person making and filing a statement with him the amount of tax pay- 
able by such person, if any, as the same shall appear from the face of the 
statement. The state treasurer shall endorse on each statement as soon as 
the same is received by him, the date when so received, the name and post 
office address of the person from whom received; and the amount of tax, if 
any, paid by such person; and he must number such statement consecutively, 
beginning with the number one (1) for each year followed by the year. 
The state treasurer shall keep a book in such form as shall be approved 
by the state board of equalization, in which he shall enter each statement 
filed with him in the order in which received and filed, the number thereof, 
date of filing, name of person making the return, and the amount of tax, 
if any, paid by such person, which book shall be designated ‘‘State Treas- 
urer’s Record of Carbon Black Production License Tax.’’ The state treas- 
urer shall within ten days after the end of each month deliver over to the 
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state board of equalization all statements filed with him and not already 
delivered to said board, and such statements shall then be filed in the office 
of, and become a part of the records of the state board of equalization. It 
shall be the duty of the state board of equalization to examine each of such 
statements and compute the taxes thereon, and the amount so computed by 
the board shall be the taxes imposed, assessed against and payable by the 
person making the statement for the semi-annual period for which the 
statement is filed. If the tax found to be due shall be greater than the 
amount paid, the excess shall be paid by the taxpayer to the state board 
of equalization within ten days after written notice of the amount of the 
deficiency shall be mailed by the state board of equalization to such tax- 
payer. Provided, that if the tax imposed shall be less than the amount 
paid, the difference must be refunded to the person making such payment. 


History: En. Sec. 6, Ch. 97, L. 1929. 


2380.7. Unlawful to fail to file or to falsify statement. It shall be un- 
lawful for any such person to fail, neglect, or refuse to file any statement or 
certificate required by this act in the manner or within the time herein re- 
quired, or to make such statement false in any particular. 


History: En. Sec. 7, Ch. 97, L. 1929. 


2380.8. Board to compute tax if no statement filed—penalty and interest 
—collection of tax. If any such person shall fail, neglect, or refuse to file 
- any statement required by the provisions of this act within the time therein 

required, the state board of equalization shall immediately after such time 
has expired, proceed to inform itself, as best it may, regarding the quantity 
of carbon black produced or manufactured by such person in this state 
during such semi-annual period and during each month thereof, and shall 
determine and fix the amount of the license tax due the state from such 
person for such semi-annual period, and shall make out a statement, in 
duplicate, showing the same and shall add to the amount of such license 
tax a penalty of twenty-five per centum (25%) thereof and deliver one of 
such statements to the state treasurer, who shall proceed to collect the 
amount of such license tax, with the penalty added thereto, and interest 
on the whole thereof at the rate of twelve per centum (12%) per annum 
from the date of the making of such statement by the state board of equal- 
ization, until paid. 

Upon the request of the state treasurer, it shall be the duty of the 
attorney general to commence and prosecute to final determination, in 
any court of competent jurisdiction, an action at law for the collection of 
the same. 


History: En. Sec. 8, Ch. 97, L. 1929. 


2380.9. Penalty for violations. Any violation of any of the provisions. 
of this act shall be deemed a misdemeanor and shall be punished by a fine 
of not exceeding one thousand dollars ($1,000.00), or by imprisonment in 
the county jail for not exceeding six months, or by both such fine and im- 
prisonment. 


History: En. Sec. 9, Ch. 97, L. 1929. 
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2380.10. Tax additional to other required taxes and fees. The license 
tax herein provided for shall be in addition to all taxes and other fees now 
required to be paid by the persons subject to the provisions of this act. 

History: En. Sec. 10, Ch. 97, L. 1929. 


2381. Repealed—Chapter 170, laws of 1933. 


CHAPTER 216 


STATE HIGHWAY DEBENTURES—GASOLINE DEALERS’ AND DISTRIBUTORS’ 
LICENSE TAX—DISTRIBUTION AND USE OF PROCEEDS OF 
TA X—LICENSE—REFUNDS OF TAX 


Section 2381.1. The state highway treasury anticipation debenture act of 1931. 
2381.2. State loans for matching federal funds authorized. 
2381.3. State highway debentures—interest—maturity—form. 
2381.4. Date of issue of debentures—payment—order. 
2381.5. Gasoline dealers’ and distributors’ license tax proceeds pledged to 
pay debentures—tax not to be reduced until debentures paid. 
2381.6. Sale of debentures. 
2381.7. Use of proceeds from sale of debentures. 
2381.8. State treasurer may purchase debentures, when. 
2381.9. Debentures as security for deposit of public moneys. 
2381.10. Gasoline dealers’ and distributors’ license tax. 
2381.11. Definitions. 
2381.12. Dealers’ statements—amount of tax. 
2381.13. Rules and regulations to be established by state board. 
2381.14. Delinquent penalty and interest. 
2381.15. Records to be kept by dealers. 
2381.16. Penalty for failure to file statements. 
2381.17. Procedure in case of failure to file statement or pay tax—lien of tax. 
2381.18. Inspection of records. 
2381.19. Invoice of dealers. 
2381.20. Exported gasoline not included in computation of tax. 
2381.21. Railways and carriers to report on gasoline transported. 
2381.22. Distribution of proceeds of tax—funds. 
2381.23. Tax to be collected on motor fuel, when. 
2381.24. Delinquency as misdemeanor—penalty. 
2396.1. Districts for distribution of highway fund. 
2396.2. Use of state highway fund on federal highway system. 
2396.3. Percentage uncompleted mileage in districts. 
2396.4. Refund of tax paid on gasoline not used in vehicles using highways. 
2396.5. Penalty for false statements or unlawfully obtaining refunds. 
2396.6. License and bond of gasoline dealers and distributors. 
2396.7. Revocation of license on failure to file statements or pay tax. 
2396.8. Violation of act as misdemeanor. 
2396.9. Definition of ‘‘gasoline dealer.’’ 


2381.1. The state highway treasury anticipation debenture act of 1931. 
This act shall be known as ‘“‘The SA Highway Treasury uae ar en De- 
benture Act of 1931.”’ 

History: En. Sec. 23, Ch. 95, L. 1931. 


2381.2. State loans for matching federal funds authorized. That for 
the purpose of anticipating the revenue to accrue in the state highway fund 
of the state of Montana and for the purpose of assuring the ability of the 
state of Montana to secure any funds or moneys allocated to the state and 
made available to it by the acts of the Congress of the United States in ref- 
erence to the construction, betterment and maintenance of highways; and to 
provide additional working funds for the state highway commission of the 
state of Montana in reference to the. roads and highways of the state, a 
loan or series of loans for the use and benefit and in the name of the state 
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of Montana in the total principal sum of six million dollars ($6,000,000.00) 
and not exceeding one million five hundred thousand dollars ($1,500,000.00), 
lawful money of the United States of America in any one (1) year, is 
hereby authorized and directed, the proceeds of which said loan or loans 
shall be paid into the state treasury of the state of Montana and placed in 


the state highway fund therein, to be used for the purposes herein provided. 


History: En. Sec. 1, Ch. 95, L. 1931. 


Constitutionality 


Under this case, held, that chapter 95, 
laws of 1931 (this section), the state high- 
way treasury anticipation debenture act, 
creating indebtedness in excess of the con- 
stitutional limitation, approved by the 
people on May 5, 1931, is not invalid as 
having been submitted for approval or re- 
jection at other than a general election 
within the meaning of section 2, article 
XIII, of the constitution. Arps v. State 
Highway Commission, 90 M 152, 155 et 
seq., 300 P 549. 

Id. This chapter is not obnoxious to 
the provision of section 26, article V, con- 
stitution, that the legislative assembly 
shall not pass local or special laws for the 
opening or conducting of any election or 
designating the place of voting; the act 
providing that the election at which the 
proposition was to be submitted to the 
people should be held under the general 
election laws, with certain provisions rela- 
tive to the shortening of time of registra- 
tion and notice, made necessary by the 
exigencies of the case, neither of which 
had anything to do with the opening or 
conducting of the election. 


Id. Under this case, held that the title 
to chapter 95, laws of 1931, is not fatally 
defective in declaring, inter alia, the act 
to be one providing for an excise tax on 
gasoline, etc., whereas in the body of the 
act the tax is imposed on distributors 
and dealers. 


Id. Held, that chapter 95 does not of- 


fend against the provision of section 24, 
article V, constitution, as attempting to 


amend chapter 6, laws of 1931, and chapter 


92, laws of 1929, without re-enacting or 
publishing them at length, but that by 
chapter 95, chapter 6 is impliedly repealed, 
as are also the provisions of chapter 92, 
laws of 1929, in so far as the time during 
which the gasoline tax provided for is to 
be exacted. 


Effect on Former Gasoline Tax 


Held, that by the enactment of chapter 
95, the legislature indicated in unmistak- 
able terms an intention to repeal all prior 
laws relating to excise taxes on gasoline 
and motor fuels, and to make the tax five 
cents per gallon until 1941, and three cents 
thereafter; hence the contention that the 
act is unconstitutional as confiscatory in 
that the tax of five cents therein provided 
for, plus the same tax already in being 
under prior law, would equal ten cents a 
gallon may not be sustained. Arps v. 
State Highway Commission, 90 M 152, 155 
et seq., 300 P 549. 


When Act Becomes Effective 


Contention that chapter 95, which re- 
requires the approval of the people of the 
state at an election called by it to make 
it operative, is not a law until such ap- 
proval is had and the result proclaimed 
by the governor, and that therefore, until 
approval, there was no law authorizing the 
election held, rendering it of no force, 
held without merit; after passage by both 
houses and approval by the governor, the 
act became a law, unaffected by the fact 
that until approval by the people it re- 
mained inoperative. Arps v. State High- 
way Commission, 90 M 152, 155 et seq., 
300 P 549. 


“4 


2381.3. State highway debentures—interest — maturity —form. Said 


loan or loans shall be negotiated by the issuance and sale of a series of 
state highway treasury anticipation debentures of the state of Montana in 
the amount of one million five hundred thousand dollars ($1,500,000.00) 
during each of the years 1931 to 1934, inclusive, and not to exceed in the 
ageregate six million dollars ($6,000,000.00), and not to exceed one million 
five hundred thousand dollars ($1,500,000.00) in any one of said years, 
bearing interest at a rate not exceeding five per centum (5%) per annum 
payable semi-annually. Said debentures shall be issued in serial form to 
mature in the aggregate principal sum of eight hundred fifty-eight thousand 
dollars ($858,000.00) in each of the years from 1934 to 1939, inclusive, and 
eight hundred fifty-two thousand dollars ($852,000.00) in the year 1940. 
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The said state highway debentures shall be substantially in the following 
form, to-wit: 


UNITED STATES OF AMERICA 
STATE OF MONTANA 
STATE HIGHWAY TREASURY ANTICIPATION DEBENTURE 
(State Highway Fund) 
FOR VALUE RECEIVED, the state of Montana acknowledges itself to 


owe and promises to pay from the state highway fund of the state of Mon- 
tana, at the office of the state treasurer of the state of Montana, at Helena, 


Lewis &Clark-county;: Montanaonetho wearer Bee day of 
TE TST Ee TADS 19. sek St he Stier eects ee en eee eee 
(Shy eet eee ) dollars in lawful money of the United States of America, 


together with interest thereon in like money at the rate of five per centum 
(5%) per annum from the date thereof, such interest to be payable semi- 
annually, on the first day of January and July each year. This debenture 
is one of a series of debentures aggregating the principal sum of a total 
PAP Vales OL jc 2.'5 te gt acces eects et ee ee eer (SP octane pee ) 
dollars, all of which debentures are identical in terms and conditions save 
and except as to the numbers, dates, denominations and maturities. All 
debentures of this series are entitled to payment at maturity in the order 
of their presentation at the office of the state treasurer of the state of 
Montana, but are otherwise entitled to no priority or preference, the one 
over the other, and all are issued in pursuance of and subject to the terms. 
and provisions of an act of the twenty-second legislative assembly of the 
state of Montana, entitled ‘‘An act authorizing the issuance of state high- 
way treasury anticipation debentures of the state of Montana in the prin- 
cipal sum not exceeding six million dollars ($6,000,000.00),’’ ete., approved. 
Maron ee , 1931. This debenture, and all other debentures of this series, 
is secured by the moneys derived from the excise or license tax on gasoline 
or motor fuels as provided for in said act and not otherwise. 


It is hereby certified, recited and declared that all matters, acts, condi- 
tions, and things required by law to make this debenture a valid out- 
standing and binding obligation against the state highway fund of the 
state of Montana, have happened and been done and performed, and the 
state of Montana hereby pledges its faith and credit that the excise or license: 
tax on gasoline or motor fuels, as provided in said act authorizing the issu- 
ance hereof, shall not be reduced so long as this debenture or any of the de- 
bentures of this series shall remain outstanding and unpaid, except as in 
said act provided. 


In witness whereof, and pursuant to the authority vested in them and. 
each of them, and under and by direction of the aforesaid act of the legis- 
lature, the governor and the state treasurer of the state of Montana have 
hereunto affixed their and each of their official signatures, and the secre- 
tary of state of the state of Montana has attested the same by his official. 
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signature and the great seal of the state of Montana, at Helena, the capital 
oie smi eta less ns tose Ali hs Gl pntOdk t Shke vies esos o2i7 j AyD egies. 


Attest: 


Oe we a ee ewww ee ween e ences wee eee ae aw = 8 ee ee ee ee ee en an ee eee eee ence 


Secretary of state of the state of Montana 


On the back of each of said debentures shall be printed the following: 
re bhas debenture registered in my oll ica tails is 1i,.14:. ke llac etl day of 


State treasurer of the state of Montana.’’ 
History: En. Sec. 2, Ch. 95, L. 1931. 


2381.4. Date of issue of debentures—payment—order. All of said state 
highway anticipation treasury debentures shall bear date on the day they 
are actually issued and shall be issued serially at the rate of one million five 
hundred thousand dollars ($1,500,000.00) in each of the years 1931 to 1934, 
inclusive, and shall be due and payable as provided in section 2881.2. The 
principal and interest of said debentures shall be payable to the bearer at the 
office of the state treasurer of the state of Montana at Helena, Montana, at 
maturity and shall be entitled to payment in the order of their presentation 
at maturity ; otherwise without preference or priority one over the other. 

History: En. Sec. 3, Ch. 95, L. 1931. 


2381.5. Gasoline dealers’ and distributors’ license tax proceeds pledged 
to pay debentures—tax not to be reduced until debentures paid. The issue 
and sale of said debentures shall constitute, an irrevocable contract between 
the state of Montana and the owner of any of said debentures that the 
excise or license tax on gasoline or motor fuels or dealers or distributors 
therein, as provided in this act, or in any of the other laws of the state of 
Montana, shall not be reduced so long as any of said debentures remain 
outstanding and unpaid, and that the state of Montana will cause such taxes 
to be promptly collected, and after the payment of drawbacks or refunds, 
that the state treasurer shall set aside from the said proceeds of said license 
taxes, into a fund to be known as the state highway treasury debenture re- 
demption fund, a sufficient amount of money each month to provide for the 
payment of the interest accruing each respective month, and during the 
twelve (12) months next preceding the maturity of said debentures he shail 
set aside in such fund from said proceeds sufficient money to provide for the 
’ payment of the principal maturing at the end of that year. The said license 
or excise taxes upon gasoline or motor fuels and dealers and distributors 
therein as herein provided, shall be irrepealable until all of said debentures 
and the interest to accrue thereon shall have been fully paid, and all of said 
debentures and the interest thereon shall be paid from the proceeds of said 
excise taxes; provided that nothing in this act shall prevent the reduction of 
such excise taxes when sufficient moneys to pay the principal and accrued 
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interest on all of said debentures have been set aside in said state highway 
treasury debenture redemption fund. 
History: En. Sec. 4, Ch. 95, L. 1931. 


2381.6. Sale of debentures. The state highway treasury anticipation de- 
bentures herein provided for shall be sold by the state treasurer and the 
state highway commission to the highest or best bidder for cash at not less 
than par and accrued interest, and at such times and in such amounts, sub- 
ject to the limitations herein provided, as may be authorized by said state 
highway commission by resolution to be entered of record in the minutes of 
their proceedings. 

Immediately upon the passage or adoption by the said state highway 
commission of such resolution providing for the issuance and sale of any 
of said debentures, a certified copy of said resolution shall be delivered to 
the state treasurer who, immediately upon receipt of such copy, shall adver- 
tise the time and place of sale by notice published once each week for four 
(4) consecutive weeks in at least one (1) newspaper published in the city of 
Helena, Montana, and by one (1) publication in one (1) newspaper published 
in the city of New York, state of New York as provided by law. The first 
publication of such notice shall be made not less than thirty (30) days next 
preceding the date of sale. Such notice shall state that such sale will be 
made at the office of the state treasurer of the state of Montana and shall 
specify the time of such sale. Such notice shall further state the amount 
of such debentures to be sold and that the denominations thereof will be 
made to suit the purchaser ; and shall further state that said debentures shall 
bear interest at a rate not to exceed five per centum (5%) per annum and 
that sealed bids will be received therefor. 


At the time and place stated in said notice the state treasurer and the 
state highway commission shall open the bids in public and may award said 
debentures to the bidder or bidders offering to pay the highest price there- 
for, or offering to purchase said debentures at par and accrued interest at 
the least rate of interest. The state treasurer and the state highway com- 
mission shall have the right to refuse any and all bids and they shall require 
as security for compliance with the terms of each bid, the deposit of a certi- 
fied check equal to two per centum (2%) of the bid, drawn on some solvent 
bank or trust company payable to the order of the state treasurer as a guar- 
anty that said debentures will be paid for by the bidder whose bid is ac- 
cepted. Said certified check and the proceeds therefrom shall be forfeited 
to the state of Montana in case such bidder fails to make good his bid. 

The cost of the advertisement of the sale of any of said debentures shall 
be paid out of the state highway fund as other claims against said fund are 
paid. 

History: En. Sec. 5, Ch. 95, L. 1931. 


2381.7. Use of proceeds from sale of debentures. The proceeds from the 
sale of said state highway treasury anticipation debentures shall be placed 
in the state treasury and credited to the state highway fund to be used for 
the purposes hereinbefore set out. 

History: En. Sec. 6, Ch. 95, L. 1931. 
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2381.8. State treasurer may purchase debentures, when. The state treas- 
urer may, with the approval of the state board of examiners, and other offi- 
cials whose approval is required by law for the investment of public funds, 
purchase such debentures for public investment on a competitive basis with 
any other bidders. 

History: En. Sec. 7, Ch. 95, L. 1931. 


2381.9. Debentures as security for deposit of public moneys. The said 
state highway treasury anticipation debentures may be accepted at their 
par value by all public officials of the state of Montana as security for the 
repayment of all deposits of public moneys of the state or of any county, 
municipality or public institution thereof, and as security for the faithful 
performance of any obligation or duty to guarantee the performance of 
which such officials are now authorized by law to accept deposits of the 
bonds of this state or of the United States of America. 

History: En. Sec. 8, Ch. 95, L. 1931. 


2381.10. Gasoline dealers’ and distributors’ license tax. For the pur- 
pose of providing funds for the payment of the interest and the maturing 
principal of the state highway treasury anticipation debentures herein pro- 
vided for, every distributor referred to and defined in initiative measure 
No. 31, effective January 1, 1927, and in chapter 19 of the laws of Montana, 
1927, and chapter 92 of the laws of Montana, 1929, shall pay for the year 
beginning April 1, 1931, and ending March 31, 1932, and each year there- 
after, until March 31, 1941, to the state board of equalization for deposit 
into the state treasury, a license tax for engaging in and carrying on such 
business in this state in an amount equal to five cents (5c), and for each 
year after March 31, 1941, equal to three cents (8c), for each gallon of gaso- 
line refined, manufactured, produced or impounded by such distributor and 
sold by him in this state, or shipped, transported or imported by such dis- 
tributor into and distributed and sold by him within the state, after it has 
arrived in and is brought to rest within this state, whether sold in the 
original packages or in the broken packages during such year; provided 
that all gasoline delivered by any distributor to any of his service stations 
in this state shall be deemed to have been sold and shall be treated and con- 
sidered in computing such license tax in the same manner as though the 
same had been sold to dealers or to other persons. In making the compu- 
tation of license tax due and in making payment thereof, two per centum 
(2% ) of the amount of such tax shall be deducted by the distributor as 
an allowance for evaporation and other loss of gasoline handled by such 
distributor, and every dealer referred to and defined in said laws shall, 
. for the year beginning April 1, 1931, and ending March 31, 1932, and 
each year thereafter until March 31, 1941, while engaged in such busi- 
ness in this state, pay to the state board of equalization for deposit into 
the state treasury a license tax for engaging in such business in this state 
equal to five cents (5c), and for each year after March 31, 1941, equal 
to three cents (8c), for each gallon of gasoline sold or distributed 
by such dealer in this state during such year; provided, however, that no 
gasoline sold by such dealer, which was purchased by him from a producer 
or distributor, who has paid the tax thereon, shall be included or considered 
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in determining the amount of such iicense tax to be paid by such dealer, but 
only such gasoline as was shipped, transported or imported into this state 
and purchased by such dealer before it had arrived in and was brought to 
rest within this state and then re-sold by such dealer, whether in the original 
packages or in broken packages, shall be included or considered for the 
purpose of computing such license tax due, provided that no gasoline ex- 
ported out of the state of Montana shall be included in the computation of 
any dealer’s license tax herein provided for. Two per centum (2%) of the 
amount of such tax shall be deducted as an allowance for evaporation and 
other loss of gasoline handled by such dealer. 


History: En. Sec. 9, Ch. 95, L. 1931. distillate has been held constitutional. 

Lae f See Hart Refineries v. Harmon, 278 U. S. 
Constitutionality 499, and Continental Oil Co. v. Walker, 
A license tax on dealers in gasoline and 285 Fed. 729. 


2381.11. Definitions. As used in this act, the following definitions shall 
apply: 

(1) The word ‘‘gasoline’’ means: 

(a) The volatile substance produced from petroleum, natural gas, oil 
shales or coal heretofore sold under the name of ‘‘gasoline,’’ and sold or 
used for producing motor power for internal combustion engines or for pro- 
ducing power for propelling motor vehicles. 

(b) Any other volatile product or substance of not less than forty-six 
degrees (46°) Taglianbes-Baume test sold or used for producing motor pow- 
er for internal combustion engines or for producing power for propelling 
motor vehicles. 7 

(c) Any other volatile substance, of less than forty-six degrees (46°) 
Taglianbes-Baume test, when actually sold or used to produce motor power 
to propel motor vehicles upon public highways or streets within the state 
of Montana; provided that the lawful tax on the kind of gasoline as defined 
by this subsection (1-c) shall be collected from the owners or operators of 
motor vehicles by the state board of equalization under the provisions of 
rules and regulations issued by said board. ; 

(2) The word ‘‘person’’ means any person, firm, association, joint 
stock company, syndicate or corporation. 

(3) The words “‘motor vehicle’’ mean all vehicles operated or propelled 
upon the public highways or streets of this state, in whole or in part by the 
combustion of gasoline. 

(4) The word ‘‘use’’ shall include and mean the operation of motor 
vehicles upon the public roads or highways of the state of Montana, or of 
any political subdivision thereof. 

(5) The word ‘‘import’’ shall include and mean to receive into any 
person’s possession or custody first after its arrival and coming to rest at 
destination within the state of Montana of any gasoline shipped or trans- 
ported into this state from point of origin without this state. 

(6) The word ‘‘handle’’ means to produce, refine, manufacture or 
compound gasoline and use it or sell it in less than railway tank car lots, 
or to import gasoline into the state of Montana or to purchase gasoline 
within the state of Montana for sale or for one’s own use, upon which the 
license tax herein imposed has not been paid. 
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(7) The word ‘‘dealer’’ means and includes any person who engages 
in the business in the state of Montana of producing, refining, manufactur- 
ing or compounding gasoline and using it or selling it in less than railway 
tank car lots, or of importing gasoline into the state of Montana or pur- 
ehasing gasoline within the state of Montana for sale or for one’s own use. 
Such gasoline, for the purpose of this act, shall be deemed to be ‘‘handled’’ 


by such dealer. 


History: En. Sec. 1, Ch. 19, L. 1927; 
amd. Sec. 1, Ch. 170, L. 1933; amd. Sec. 1, 
Ch. 116, L. 1935. 


Use of Funds Collected Under This Act 


Held, on application for writ of man- 
date to compel the state highway commis- 
sion to include within its construction pro- 
gram a piece of road, a part of the federal 
highway system, which during periods of 
high water is rendered impassable, leaving 
no highway connection between a county 
seat and the rest of the county, that the 
fact that the road in question is a part 
of the federal forest road does not deprive 


the highway commission of authority of 
expending any portion of the gasoline 
license tax funds derived under this act, 
in matching funds provided by the federal 
aid act, nothing appearing in either pro- 
hibiting it from doing so. State v. State 
Highway Commission, 82 M 63, 66 et seq., 
265 P 1. 


References 

State v. Yale Oil Corp. of South Dakota, 
88 M 506, 512, 295 P 255; State v. State 
Highway Com. et al., 89 M 205, 208, 296 
P 1033; Arps v. State Highway Commis- 
sion, 90 M 152, 157, 300 P 549. 


2381.12. Dealers’ statements—amount of tax. Each dealer shall, not 
later than the fifteenth (15th) day of each calendar month, beginning with 
the next calendar month after this act has become effective, render a true 
statement to the state board of equalization, duly signed and sworn to, of all 
gasoline handled by him in this state during the preceding calendar month, 
and containing such other information as the state board of equalization 
may require, and shall accompany such statement with the payment to the 
state board of equalization of a license tax, in an amount equal to five cents 
(5¢e) per gallon for each gallon of gasoline so handled for the time beginning 
April 1, 1931, and ending March 31, 1941, and thereafter in an amount equal 
to three cents (8c) per gallon for each gallon of gasoline so handled, and 
upon which such license tax was not paid by any other dealer in this state, 
for engaging in and carrying on such business in this state. In making the 
computation of license tax due and in making payment thereof, two per 
eentum (2%) of the amount of such tax shall be deducted by the dealer as 
an allowance for evaporation and other loss of gasoline handled by such 
dealer. Any dealer engaged in or carrying on his business at more than one 
place or location in this state may include all such places of business in one 
statement. 

History: En. Sec. 3, Ch. 19, L. 1927; amd. Sec. 4, Ch. 92, L. 1929; amd. Sec. 4, 


Ch. 6, L. 1931. 

2381.13. Rules and regulations to be established by state board. The 
state board of equalization shall have the power, and it shall be its duty from 
time to time to adopt, publish and enforce such rules and regulations not 
inconsistent herewith as it may deem requisite for the purpose of carrying 
out the provisions of this act. 

History: En. Sec. 4, Ch. 19, L. 1927. 


2381.14. Delinquent penalty and interest. Any such license tax not 
paid within the time herein provided for shall be delinquent and a penalty 
of ten per cent (10%) thereof shall be added thereto and the whole thereof 
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shall bear interest at the rate of one per cent (1%) per month from the date 
of delinquency until paid. 
History: En. Sec. 5, Ch. 19, L. 1927. 


2381.15. Records to be kept by dealers. Each dealer shall keep a record 
in such form as the state board of equalization shall require, showing the 
total number of gallons handled by such dealer within this state, and such 
other information as the state board of equalization may require. 

History: En. Sec. 6, Ch. 19, L. 1927. 


2381.16. Penalty for failure to file statements. Each dealer, who fails, 
neglects, or refuses to make and file the statements required by this act in 
the manner or within the time herein provided, or who shall make any false 
statement with reference to his said business of handling gasoline, shall be 
deemed guilty of having committed a misdemeanor and upon conviction 
thereof shall be fined in any amount not exceeding one thousand dollars 
($1,000.00) or imprisonment in the county jail for not to exceed six months, 
or shall be punished by the imposition of both such fine and imprisonment. 

History: En. Sec. 7, Ch. 19, L. 1927. . | 


2381.17. Procedure in case of failure to file statement or pay tax—lien 
of tax. If any dealer or other person subject to the payment of such license 
tax shall fail, neglect, or refuse to make any statement required by this act, 
or shall fail to make payment of such license tax within the time herein 
provided, the state board of equalization shall, immediately after such time 
has expired, proceed to inform itself as best it may regarding the matters 
and things required to be set forth in such statement and from such infor- 
mation as it may be able to obtain, to make a statement showing such mat- 
ters and things and determine and fix the amount of the license tax due 
the state from such delinquent dealer and shall add thereto a penalty of five 
per cent (5%) thereof for the first failure, neglect or refusal; ten per 
cent (10%) for the second; fifteen per cent (15%) for the third; and twen- 
ty-five per cent (25%) for the fourth, and each subsequent failure, neglect, 
and refusal, which shall be in addition to the ten per cent penalty hereinbe- 
fore provided for non-payment of such license tax within the time herein pro- 
vided. Said license tax and the penalties added thereto shall bear interest 
at the rate of one per cent (1%) per month from the date such statements 
should have been made and said license tax paid. The state treasurer of the 
state of Montana shall then proceed to collect such license tax with pen- 
alties and interest. Upon the request of the state treasurer it shall be the 
duty of the attorney general to commence and prosecute to final determina- 
tion in any court of competent jurisdiction an action to collect such license 
tax. All license taxes due from any dealer under the provisions of this act, 
together with all penalties and interest thereon, shall be a lien upon any 
and all property of such dealer or other person upon the filing by the state 
board of equalization, of a duplicate copy of the statement so made by the 
state board of equalization, or a certified copy of any statement filed with 
said board in the office of the county clerk of the county where such prop- 
erty is situated, which lien shall have precedence over any other claim, lien 
or demand thereafter filed or recorded and which may be enforced in the 
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name of the state of Montana in the same manner as other liens are enforced 
by law. No action shall be maintained to enjoin the collection of such license 
tax or any part thereof. When the amount due the state is paid in full and 
before the entry of foreclosure decree, the state treasurer shall release the 
said lien by filing in the office of the county clerk wherein is filed the said 
lien, a written release thereof. At any time prior to the payment of said 
taxes, penalty and interest, before the entry of foreclosure decree, the state 
treasurer may release from the operation of said lien a part of said property 
to enable the dealer to mortgage, sell or otherwise dispose of the same in 
order to procure funds with which to pay said taxes, penalty and interest, 
provided there remains, in the judgment of the state treasurer, sufficient 
property subject to said hen to insure the payment of the whole of said 
unpaid taxes, penalty and interest. 
History: En. Sec. 8, Ch. 19, L. 1927; amd. Sec. 1, Ch. 175, L. 1929. 


2381.18. Inspection of records. The books and records of every dealer 
shall be open and subject to inspection by the state board of equalization 
or any of its employes or assistants during business hours so far as may be 
necessary to ascertain the amount of license tax due. 

History: En. Sec. 9, Ch. 19, L. 1927. 


2381.19. Invoice of dealers. Each dealer in this state handling any 
gasoline as defined in this act, shall, at the time of such handling, make out 
and deliver to the purchaser or consignee thereof an invoice in which shall 
be stated the number of gallons of gasoline covered by such invoice and that 
the license tax on same has been paid or will be paid to the treasurer of 
the state of Montana within fifteen (15) days after the current month, as 
provided in this act. 

History: Hu. Sec. 10, Ch. 19, L. 1927. 


| 2381.20. Exported gasoline not included in computation of tax. No gaso- 
line exported out of the state of Montana shall be included in the computa- 
tion of any dealer’s license tax herein provided for. 
History: En. Sec. 11, Ch. 19, L. 1927. 


2381.21. Railways and carriers to report on gasoline transported. Hach 
railway company or other common carrier hauling, transporting, or shipping 
into or out of the state of Montana from or to any other state or foreign 
country any gasoline shall, on or before the loth day of each calendar month, 
make and file with the state treasurer of the state of Montana, a statement 
under oath showing the number of gallons of gasoline contained in each 
such shipment for the preceding calendar month, the names and addresses of 
the consignor and consignee, with date of delivery to such consignee, and 
shall make and file a duplicate of such statement with the state board of 
equalization. 

History: En. Sec. 12, Ch. 19, L. 1927. 


2381.22. Distribution of proceeds of tax—funds. All money received 
by the state treasurer in payment of license taxes under the provisions of 
this act shall be deposited and credited (a) seventy-five per centum (75% ) 
to the state highway fund, and (b) twenty-five per centum (25%) to a 
special fund designated as ‘‘gasoline license drawback fund.’’ 


1341 : 


2381.23, 2381.24 POLITICAL CODE Ch. 216 


All money so collected and deposited in the gasoline license tax draw- 
back fund shall be used for the purpose of making such refunds and paying 
such drawbacks as are authorized by law to be made or paid to purchasers 
of gasoline used in this state for other purposes than the propulsion of motor 
vehicles over the public highways.and streets of this state, provided, how- 
ever, that at the close of each fiscal year, the state treasurer shall transfer all 
money remaining unexpended in said gasoline license tax drawback fund 
to the state highway fund; provided further, that if at any time the money 
in said gasoline license tax drawback fund is insufficient in amount to pay 
duly authorized and approved refunds or drawbacks, the state treasurer shall 
transfer from the state highway fund a sum or sums sufficient in amount to 
meet and pay all such outstanding authorized and duly approved refunds 
or drawbacks. 


All money so collected and deposited or transferred to said state highway 
fund shall be used and expended by the state highway commission in the 
construction, reconstruction, betterment, maintenance, administration and 
engineering on the federal highway system of highways in this state selected 
and designated under the provisions of the federal aid act, approved July 
11, 1916, and the federal highway act, approved November 9, 1921, and all 
amendments thereto, and for the purpose of construction, reconstruction, 
betterment, maintenance, administration and engineering of highways lead- 
ing from each county seat in the state to said federal highway system of 
federal aid roads where such county seat is not on said system, and for the 
purpose of construction, reconstruction, betterment, maintenance, adminis- 
tration and engineering of such other roads as have been or may be author- 
ized by the laws of Montana, for the collection and enforcement of this act; 
provided, that the total cost to the state of administration and engineering 
on the federal aid work contemplated by this act shall not exceed for any 
fiscal year eight per centum (8% ) of the total of state, federal aid and other 
available funds expended under the supervision of the state highway com- 
mission. 


History: En. Sec. 13, Ch. 19, L. 1927; amd. Sec. 1, Ch. 178, L. 1929. 


2381.23. Tax to be collected on motor fuel, when. The state board of 
equalization shall, under the provisions of rules and regulations issued by 
said board, collect a tax equivalent to the lawful tax on gasoline upon any 
other volatile liquid, of less than forty-six (46°) Taglianbes-Baume gravity 
test, when actually sold or used to produce motor power to propel motor 
vehicles upon public highways or streets within the state of Montana. 

History: En. Sec. 2, Ch. 116, L. 1935. 


2381.24, Delinquency as misdemeanor—penalty. Any person engaged in 
the business of handling gasoline as defined in this act, after the license tax 
imposed by this act, or any part thereof, has been delinquent as provided 
by this act, or the same has not been paid under protest, shall, in addition 
to the penalties hereinbefore provided, be deemed guilty of a misdemeanor 
for each offense, and shall upon conviction thereof, be punished by a fine in 
any sum not more than five hundred dollars ($500.00) or imprisonment in 
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the county jail for not more than six Uy months, or by both such fine and 
imprisonment. 
History: En. Sec. 15, Ch. 19, L. 1927. 


2382-2383. Repealed—Chapter 170, laws of 1933. 
2384-2392. Repealed—Chapter 163, laws of 1935. 
2393-2394. Repealed—Chapter 150, laws of 1923. 
2395-2396. Omitted. 


2396.1. Districts for distribution of state highway fund. That for the 
purpose of apportioning the expenditure for highway construction purposes 
of the moneys of the state highway fund, including proceeds received from 
the license tax upon dealers in gasoline and motor fuels provided for by 
law, the state is hereby divided into the following twelve districts and the 
counties in each district are as follows: 

District No. Lincoln, Flathead and Lake; 

District No. Glacier, Toole, Liberty, Hill and Blaine; 

District No. Phillips, Valley, Daniels, Sheridan and Roosevelt ; 

District No. McCone, Richland, Daeete Prairie and Wibaux; 

District No. Fereus, acl and Patrolenme 

District No. Pondera, Teton, Chouteau, Gastade and Judith Basin; 

District No. 7.. Lewis and Clark, Jefferson and Broadwater ; 

District No. Sanders, Mineral, Missoula, Ravalli, Granite and Powell; 

District No. Beaverhead, Deer Lodge, Silver Bow and Madison;. 

District No. 10. Park, Gallatin, Sweet Gad Meagher and Wheatland; 

District No. T1. Gditten Arafiee Musselshell, Stillwater, Yellowstone, 
Carbon, Big Horn and Treasure ; 

District No. 12. Rosebud, Custer, Fallon, Powder River and Carter. 


eg Se Une Pe 


History: En. Sec. 1, Ch. 18, L. 1927. M 638, 66 et seq., 265 P 1; State v. State 
Highway Com. et al., 89 M 205, 208, 296 
References P 1033; Arps v. State Highway Commis- 


State v. State Highway Commission, 82 sion, 90 M 152, 157, 300 P 549. 


2396.2. Use of state highway fund on federal highway system. All 
moneys of the state highway fund, including moneys arising from the license 
tax upon dealers in gasoline and motor fuels, but excluding moneys being 
held in such fund for refund or drawback purposes and expense of collec- 
tion and enforcement, shall be used and expended by the state highway 
commission in the construction, reconstruction, betterment, maintenance, ad- 
ministration and engineering on the federal highway system of highways in 
this state selected and designated under the provisions of the federal aid 
act, approved July 11, 1916, and the federal highway act approved Novem- 
ber 9, 1921, and all amendments thereto, and for the purpose of construction, 
reconstruction, betterment, maintenance, administration and engineering of 
highways leading from each county seat in the state to said federal highway 
system of federal aid roads where such county seat is not on said system, 
and for the purpose of construction, reconstruction, betterment, main- 
tenance, administration and engineering of such other roads as have been 
or may be authorized by the laws of Montana. Provided, that the total net 
eosts to the state for administration and engineering on the federal aid 
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work contemplated by this act shall not exceed for any fiscal year eight 
per cent (8%) of the total of state, federal aid and other available funds 
expended under the supervision of the state highway commission. It shall 
be the duty of the state highway commission, in expending such money, to 
carry forward construction from year to year, using the money expended 
through the matching up of federal aid allotments to Montana upon the said 
federal highway system of highways in the various parts of the state in 
proportion to the amount of mileage still to be constructed in the various 
sections of that system as defined in section 2396.1; provided that nothing 
in this act shall be construed to conflict with said federal aid highway acts 
and the rules by which they are administered. 
History: En. Sec. 2, Ch. 18, L. 1927. 


2396.3. Percentage uncompleted mileage in districts. The total uncom- 
pleted mileage in each of said districts bears the following percentages re- 
spectively to the total uncompleted mileage of said federal highway system 
in this state: 


In district No. 1, 8.07 per cent; in district No. 2, 5.65 per cent; in dis- 
trict No. 3, 7.68 per cent; in district No. 4, 6.88 per cent; in district No. 5, 
7.07 per cent; in district No. 6, 8.86 per cent; in district No. 7, 11.44 per 
cent; in district No. 8, 10.08 per cent; in district No. 9, 8.18 per cent; in 
district No. 10, 7.77 per cent; in district No. 11, 8.63 per cent; in district No. 
12, 10.69 per cent. 

History: En. Sec. 3, Ch. 18, L. 1927. 


2396.4. Refund of tax paid on gasoline not used in vehicles using high- 
ways. That any person who shall purchase and use any gasoline, with 
reference to which there has been paid into the treasury of the state of 
Montana, under the laws of this state licensing dealers in gasoline, a tax 
at the rate of five cents (5c) per gallon, for the purpose of operating or 
propelling stationary gas engines, tractors used for agricultural purposes 
other than on the public highways or streets of this state, motor boats, 
aeroplanes or air craft, or for cleaning or dyeing, or for any commercial 
use other than propelling vehicles upon any of the public highways or 
streets of this state, and who has paid said tax either directly to the state 
of Montana or indirectly as a part of the purchase price of said gasoline, 
shall be allowed and paid as a refund or drawback an amount of money 
equal to five cents (5c) multiplied by the number of gallons of gasoline so 
- purchased and used, upon presenting to the board of equalization of the 
state of Montana, within the time allowed by law, a sworn statement, accom- 
panied by the original paid invoices showing such purchase and use, which 
statement shall set forth that the tax has been paid, the total amount of 
such gasoline so purchased upon which He has paid the tax and which has 
been used by such consumer other than for propelling vehicles operated 
upon any of the public highways or streets of this state, and which state- 
ment shall contain such additional information as may be required by the 
board of equalization of the state of Montana on forms to be furnished by 
said board; provided that such refund or drawback shail not exceed the 
tax imposed by law. All such applications for refunds or drawbacks shall 
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be filed with the board of equalization of the state of Montana within six 
(6) months after the date on which such gasoline was purchased as shown 
by such paid invoices. The board of equalization of the state of Montana 
shall have sixty (60) days thereafter within which to make such investiga- 
tion as it may desire, to ascertain the truths of the statements made. If 
the statement is found to be correct by said board of equalization of the 
state of Montana, said refund or drawback shall be paid out of the gaso- 
line license tax drawback fund in the same manner as other claims against 
the state are paid. Should the board of equalization of the state of Mon- 
tana, after investigation, find that the statement so made by said con- 
sumer is false and erroneous in any part, it shall so report to the state treas- 
urer and shall at the same time make and file with the state treasurer a 
correct statement of the amount of gasoline so used by such purchaser, and 
the state treasurer shall then so pay to such purchaser the amount found 
by the board of equalization of the state of Montana to be due him. 


History: En. Sec. 1, Ch. 17, L. 1927; amd. Sec. 1, Ch. 168, L. 1929; amd. Sec. 1, Ch. 
chy dis Re Bs 


2396.5. Penalty for false statements or unlawfully obtaining refunds. 
Any person who shall make any false statement in connection with the appli- 
eation for such refund or who shall collect or cause to be repaid to him, or 
to any other person, any such refund without being entitled to the same 
under the provisions of this act, shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be punished by a fine of not to exceed the 
sum of one thousand dollars ($1,000.00) or by imprisonment in the county 
jail for not more than six (6) months, or by both such fine and imprison- 
ment. 

History: En. Sec. 2, Ch. 17, L. 1927. 


2396.6. License and bond of gasoline dealers and distributors. Any 
gasoline dealer engaged in the business in the state of Montana of produc- 
ing, refining, manufacturing, compounding or importing into this state 
gasoline for sale, or purchasing gasoline within this state in quantities of 
not less than railway tank car lots, when this act becomes effective, shall, 
within thirty (30) days thereafter, and any other such dealer prior to the 
commencement of doing business, shall file an application for a license with 
the state board of equalization on a form prescribed and furnished by said 
board setting forth therein such information as may be required by said 
board. Each gasoline dealer shall at the same time file a corporate surety 
bond or such collateral security or indemnity as may be deemed sufficient 
by the state board of equalization, but in no case more than estimated 
amount of gasoline taxes for two successive months to the effect that said 
oasoline dealer will pay to the state of Montana all gasoline license taxes, 
together with penalties and interest, required by law. Upon approval of 
such application, the state board of equalization shall issue to the gasoline 
dealer a non-assignable license with a duplicate copy for each place of busi- 
ness of said gasoline dealer in this state, which license shall continue in 
force until surrendered or cancelled. 

No gasoline dealer shall, after thirty (30) days from the effective date 
of this act, sell, or offer for sale, any gasoline within this state until such 


13845 


2396.7-2398 POLITICAL CODE Ch. 2065247 


license is issued; nor shall any gasoline dealer engage in such business, 
subsequent to the passage of this act, without first procuring such license. 
History: En. Sec. 1, Ch. 157, L. 1938. 


2396.7. Revocation of license on failure to file statements or pay tax. 
The state board of equalization is hereby authorized to revoke any license 
issued under this act immediately upon the failure of any gasoline dealer 
to make reports or pay the license tax required by law. 

History: En. Sec. 2, Ch. 157, L. 1933. 


2396.8. Violation of act as misdemeanor. Any gasoline dealer failing 
to comply with, or violating any of the provisions of this act shall be guilty 
of a misdemeanor. 

History: En. Sec. 3, Ch. 157, L. 1933. 


2396.9. Definition of ‘‘gasoline dealer.’’ As used in this act the term 
‘‘gvasoline dealer’’ means and includes every person, firm, association, joint- 
stock company, syndicate and corporation engaged in the business in the 
state of Montana of producing, refining, compounding or importing into 
this state gasoline for sale, or purchasing gasoline within this state in quan- 
tities of not less than railway tank ear lots. 

History: En. Sec. 4, Ch. 157, L. 1933. 


CHAPTER 217 


OIL PRODUCERS’ LICENSE TAX 


Section 2397. ‘‘Person’’ defined. 
2398. Oil producers license tax—amount—exceptions. 
2399. Payment of tax—distribution of proceeds. 
2400. Determination of gross value of product. 
2401. Producers to file reports. 
2402. Kecord of product—carriers to furnish data. 
2403. Statement to accompany payment—records—collection of tax—refunds. 
2404. Falsifying or failing to file statements unlawful. 
2405. Procedure to compute and collect tax in absence of statement. 
2407. Penalty for violation of act. 
2408. License tax supplemental. 


2397. ‘‘Person’’ defined. The term ‘‘person,’’ as used in this act, shall 
mean and include any individual, firm, co-partnership, and every corpora- 
tion, joint-stock company, syndicate and association. 

History: En. Sec. 1, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 


re-en. Sec. 2397, R. C. M. 1921. Oil Co. et al., 83 M 353, 356, 272 P 534; 
Byrne v. Fulton Oil Co., 85 M 329, 340, 
References 278 P 514. 


Mid-Northern Oil Co. v. Walker et al., 


2398. Oil producers’ license tax—amount—exceptions. Every person 
engaging in or carrying on the business of producing, within this state, 
petroleum, or other mineral or crude oil, or engaging in or carrying on the 
business of owning, controlling, managing, leasing or operating within this 
state any well or wells from which any merchantable or marketable petrol- 
eum or other mineral or crude oil is extracted or produced, sufficient in 
quantity to justify the marketing of the same, must, for the year 1923, and 
each year thereafter, when engaged in or carrying on any such business 
in this state, pay to the state treasurer, for the exclusive use and benefit of 
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OIL PRODUCERS’ LICENSE TAX 
the state of Montana, a license tax for engaging in and carrying on such 
business in an amount equal to two per centum of the total gross value of 
all petroleum and other mineral or crude oil produced by such person 
within this state during such year; but in determining the amount of such 
tax there shall be excluded from consideration all petroleum, or other crude 
or mineral oil produced and used by such person during such year in con- 
nection with his operations in prospecting for, developing and producing 
such petroleum, crude or mineral oil; provided, however, that nothing in 
this act shall be construed as requiring laborers or employees, hired or em- 
ployed by any person, to drill any oil well, or to work in or about any oil 
well, or prospect or explore for, or do any work for the purpose of de- 
veloping any petroleum or other mineral or crude oil to pay such license 
tax, nor shall any work be done, or the drillmg of any well or wells, for 
the purpose of prospecting or exploring for petroleum or other mineral 
or crude oils, or for the purpose of developing same, be deemed to be en- 
gaging in or carrying on of any such business; provided, further, that in 
the doing of any such work, or in the drilling of any oil well, or in such 
prospecting, exploring or development work, any merchantable or market- 
able petroleum or other mineral or crude oil in excess of the quantity re- 
quired by such person for carrying on such operation shall be produced 
sufficient in quantity to justify the marketing of the same, then such 
work, drilling, prospecting, exploring or development work shall be deemed 
to be the engaging in and carrying on of such business within this state 
within the meaning of this section. r 


History: En. Sec. 2, Ch. 266, L. 1921; property tax or imposed for regulatory 


re-en. Sec. 2398, R. C. M. 1921; amd. Sec. 
1, Ch. 67, L. 1923. 


Land Leased from United States 


Held, that an oil company operating 
under leases from the United States gov- 
ernment and assigned to it, under the 
terms of which the lessees were given the 
exclusive right to explore for, extract and 
dispose of oil and gas in lands covered 
by homestead entries: for which patents 
had not issued, is not such an agency or 
instrumentality of the federal government 
as to render the license or occupation tax 
imposed by this chapter, invalid. Mid- 
Northern Oil Co. v. Walker et al., 65 M 
414, 420, 211 P 353. 


License Tax 


The tax of one per cent. of the gross 
value of crude oil exacted from persons 
engaged in producting petroleum within 
the state, by chapter 266, laws of 1921 
(secs. 2397-2408, R. C. M. 1921), is not a 


purposes under the police power, but is a 
revenue measure and the exaction is a li- 
cense or occupation tax. Mid-Northern 
Oil Co. v. Walker et al., 65 M 414, 420, 
211 P 353. Affirmed, 268, US 45. 


Tax Payable by Lessee or Operator 


Held, under this section, imposing a 
license tax upon persons engaged in carry- 
ing on the business of producing crude 
oil within the state of two per centum 
of the total gross value of oil produced, 
that the tax is payable by the lessee or 
operator and not by the land owner or 
lessor. Norum vy. Ohio Oil Co. et al., 83 
M 353, 356, 272 P 534. 


The operator of an oil-well is without 
right to withhold from the holder of a 
royalty interest the two per cent. oil pro- 
ducer’s license tax provided for by this 
section, such tax being payable by him 
and not the royalty holder. Byrne v. Ful- 
ton Oil Co., 85 M 329, 340, 278 P 514. 


2399. Payment of tax—distribution of proceeds. Such license tax shall 


be paid in semi-annual instalments for the semi-annual periods ending re- 
spectively June 30th and December 31st of each year, beginning with the 
semi-annual period ending June 30, 1923, and the amount of the license tax 
for each semi-annual period shall be paid to the state treasurer within 
thirty (30) days after the end of each semi-annual period. On January 31st 
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of each year, the state treasurer shall transfer to the common school interest 
and income fund of the state a sum equal to twenty-five per cent (25%) 
of the total amount of such license taxes collected during the preceding 
twelve months, the same to be apportioned in the same way as other monies 
in the said fund and at the same time; the state treasurer shall also appor- 
tion a sum equal to twenty-five per cent (25%) of such license taxes col- 
lected during such preceding twelve months to the county and district high 
schools of the state on the basis of the aggregate number of days’ attend- 
ance during the preceding school year in each of said high schools re- 
spectively; and fifty per cent (50%) of such taxes shall be credited to the 
general fund of the state when received by the state treasurer. 


History: En. Sec. 3, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 
re-en. Sec. 2399, R. C. M. 1921; amd. Sec. Oil Co. et al., 83 M 3538, 356, 272 P 534; 


2, Ch. 67, L. 1923. Byrne v. Fulton Oil Co., 85 M 329, 340, 
278 P 514. See annotations under section 
References 9398 


Mid-Northern Oil Co. v. Walker et al., 


2400. Determination of gross value of product. The total gross value 
of all petroleum, and other mineral or crude oil produced each year shall 
be determined by taking the total number of barrels thereof produced each 
‘month during such year at the average value at the mouth of the well 
during the month the same is produced, as determined by the state board 
of equalization; provided, however, that in computing the total number 
of barrels of petroleum, and other mineral or crude oil produced, there 
shall be deducted therefrom so much thereof as is used by such person in 
connection with the operation of the well from which said oil is produced 
or for pumping said petroleum or other mineral or crude oil from the said 
well to a tank or pipe line. 


History: En. Sec. 4, Ch. 266, L. 1921; References 
re-en. Sec. 2400, R. -C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
3, Ch. 67, L. 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al, 83 M 353, 356, 272 P 534. 


2401. Producers to file reports. Each and every person engaged in 
such business in the state of Montana at the date when this act becomes 
effective, must, not later than the thirtieth day of April, 1923, and every 
person who shall engage in such business at any time after the date when 
this act becomes effective, must, immediately upon engaging in such busi- 
ness, file with the state board of equalization, a certificate and statement, 
on forms preseribed by the state board of equalization, which shall contain 
the name under which such person is engaging in and carrying on such busi- 
ness in this state, giving the place or places of business and location of the 
well or wells owned, leased, controlled or operated by such person; the 
name and address of the managing agent in this state, if an association, cor- 
poration, joint-stock company, or syndicate, or if a firm or co-partnership, 
the names and addresses of the persons composing the same; if an associa- 
tion, joint-stock company, corporation or syndicate, under the laws of what 
state organized, its principal place of business, and the names and addresses 
of its principal officers ; and such other information as the board may deem 
necessary. 
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History: En. Sec. 5, Ch. 266, L. 1921; References 
re-en. Sec. 2401, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et al., 
4, Ch. 67, L. 1923. . 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 353, 356, 272 P 534. 


2402. Record of product—carriers to furnish data. Every such person 
shall keep a record in such form as the state board of equalization may 
require, of all petroleum and other mineral or crude oil extracted or pro- 
duced by such person in this state, and such records shall at all times during 
the business hours of the day be subject to inspection by the state board 
of equalization, its members, agents, or employes. It shall be the duty of 
railroad companies, pipe line and transportation companies carrying crude 
or mineral oil, to furnish to the state board of equalization, whenever re- 
quested so to do, all data relative to the shipment of said products, that may 
be required to properly enforce the provisions of this act. The failure of 
any railroad company, pipe line, and transportation companies to comply 
with the provisions of this section shall make such companies liable to a 
penalty of one hundred ($100.00) dollars for each day it shall fail to furnish 
such statement. 


History: En. Sec. 6, Ch. 266, L. 1921; References 
re-en. Sec. 2402, R. C. M. 1921; amd. Sec. Mid-Northern Oil Co. v. Walker et.al, 
5, Ch. 67, L. 1928. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 84 M 353, 356, 272 P 534. 


2403. Statement to accompany payment—records—collection of tax— 
refunds. Each and every person must, within thirty days after the quarter 
ending March 31, 1923, and within thirty days after the end of each fol- 
lowing quarter, make out, in duplicate, on forms prescribed by the state 
board of equalization, and deliver to the state treasurer, a statement show- 
ing the total number of barrels of merchantable or marketable petroleum, 
and other mineral or crude oil produced or extracted by such person in 
the state of Montana during each month of such quarter and during the 
whole quarter, the average value thereof during each month and the total 
value thereof for the whole quarter, together with the total amount due to 
the state as license taxes for such quarter; and must, within such thirty days, 
and at the same time such statement is delivered to the state treasurer, 
pay to the state treasurer the amount of the license taxes shown by such 
statement to be due to the state of Montana for the quarter for which such 
statement is made. Such statement must be signed and verified by the 
oath of the individual or individuals, or by the president, vice-president, 
treasurer, assistant treasurer, or managing agent in this state of the associa- 
tion, corporation, joint-stock company or syndicate making the same. Any 
such person engaged in carrying on such business at more than one place 
in this state, or owning, leasing, controlling, or operating more than one 
oil well in this state, may include all thereof in one statement. The state 
treasurer shall receive and file all such statements and collect and receive 
from such person making and filing a statement with him the amount of 
tax payable by such person, if any, as the same shall appear from the face 
of the statement. The state treasurer shall endorse on each statement as: 
soon as the same is received by him, the date when so received, the name. 
and postoffice address of the person from whom received; and the amount. 
of tax, if any, paid by such person; and he must number such statement. 
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consecutively, beginning with number one (1) for each year followed by 
the year. ‘The state treasurer shall keep a book in such form as shall be 
approved by the state board of equalization, in which he shall enter each 
statement filed with him in the order in which received and filed, the num- 
ber thereof, date of filing, name of person making the return, and the. 
amount of tax, if any, paid by such person, which book shall be designated 
‘‘state treasurer’s record of oil production license tax.’’ The state treas- 
urer shall within ten days after the end of each month deliver over to the 
state board of equalization all statements filed with him and not already 
delivered to said board, and such statements shall then be filed in the office 
of, and become a part of the records of the state board of equalization. It 
shall be the duty of the state board of equalization to examine each of such 
statements and compute the taxes thereon, and the amount so computed 
by the board shall be the taxes imposed, assessed against and payable by 
the taxpayer making the statement for the quarter for which the statement 
is filed. If the tax found to be due shall be greater than the amount paid, 
the excess shall be paid by the taxpayer to the state board of equalization 
within ten days after written notice of the amount of the deficiency shall 
be: mailed by the board of equalization to such taxpayer. Provided, that 
if the tax imposed shall be less than the amount paid, the difference must 
be refunded to the person making such payment. 


History: En. Sec. 7, Ch. 266, L. 1921; References 
re-en. Sec. 2403, R. C. M. 1921; amd. Sec. 6, Mid-Northern Oil Co. v. Walker et al., 
Ch. 67, L. 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


Oil Co. et al., 83 M 353, 356, 272 P 534. 


2404. Falsifying or failing to file statements unlawful. It shall be un- 
lawful for any such person to fail, neglect or refuse to file any statement 
or certificate required by this act in the manner or within the time herein 
required, or to make such statement false in any particular. 


History: En. Sec. 8, Ch. 266, L. 1921; References 
re-en. Sec. 2404, R. C. M. 1921; amd. Sec. 7, Mid-Northern Oil Co. v. Walker et al., 
Ch. 67, L. 1923. 65 M 414, 420, 211 P 353; Norum v. Ohio 


— Oil Co. et al., 83 M 353, 356, 272 P 534. 


2405. Procedure to compute and collect tax in absence of statement. 
If any such person shall fail, neglect or refuse to file any statement re- 
quired by section 2403 of this code, within the time therein required, the 
state board of equalization shall, immediately after such time has expired, 
proceed to inform itself, as best it may, regarding the number of barrels of 
petroleum and other mineral or crude oil extracted and produced by such 
person in this state during such quarter, and during each month thereof, 
and the average value thereof during each such month, and shall determine 
and fix the amount of the license taxes due to the state from such person 
for such quarter and shall make out a statement, in duplicate, showing the | 
same, and shall add to the amount of such license taxes a penalty of twenty- 
five per cent thereof, and deliver one of such statements to the state treas- 
urer, who shall proceed to collect the amount of such license taxes, with 
the penalty added thereto and interest on the whole thereof at the rate of 
twelve per cent, per annum from the date of the making of such statement 
by the state board of equalization until paid. Upon request of the state 
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treasurer, it shall be the duty of the attorney general to commence and 
prosecute to final determination in any court of competent jurisdiction, an 
-action at law to collect the same. 


History: En. Sec. 9, Ch. 266, L. 1921; 65 M 414, 420, 211 P 353; Norum v. Ohio 
re-en. Sec. 2405, R. C. M. 1921; amd. Sec. 8, Oil Co. et al., 83 M 353, 356, 272 P 534; 
Ch. 67, L. 1923. Shubat v. Glacier County et al. 93 M 

References 160, 165, 18: P°2d 614, i 


Mid-Northern Oil Co. v. Walker et al., 
2406. Repealed—Chapter 67, laws of 1923. 


2407. Penalty for violation of act. Any. violation of any of the provi- 
sions of this act shall be deemed a misdemeanor, and shall be punished by 
a fine of not exceeding one thousand dollars, or by imprisonment in the 
county jail for not exceeding six months, or by both such fine and impris- 
onment. 


History: En. Sec. 11, Ch. 266, L. 1921; References 
re-en. Sec. 2407, R. C. M. 1921. Mid-Northern Oil Co. v. Walker et al., 
65 M 414, 420, 211 P 353; Norum v. Ohio 
Oil Co. et al., 83 M 353, 356, 272 P 534. 


2408. License tax supplemental. The license taxes herein provided 
for shall be in addition to all taxes and other fees now required to be paid 
by the persons subject to the provisions of this act. 

History: En. Sec. 12, Ch. 266, L. 1921; References 
re-en. Sec. 2408, R. C. M. 1921. Mid-Northern Oil Co. v. Walker et al, 


65 M 414, 420, 211 P 353; Norum v. Ohio 
Oil Co. et al., 83 M 353, 356, 272 P 534. 


“ 


CHAPTER 218 
NATURAL GAS DISTRIBUTORS’ LICENSE TAX 


Section 2408.1. Definition of ‘‘person.’’ 
- 2408.2. Natural gas distributors’ license tax—amount—standard for measur- 
ment of gas distributed—persons not contemplated by act. 

2408.3. Time for payment of tax. 

2408.4. Certificate to be filed with board—time for filing—contents of 
certificate. 

2408.5. Records to be kept as required by board. ' 

2408.6. Statement of distributed gas—payment of tax—state treasurer’s 
duty—examination and computing of tax by board—adjustment of 
excess payment of deficit. 

2408.7. Falsification or failure to file statements unlawful. 

2408.8. Board to determine tax if no statement filed—penalty and interest— 
collection of tax. 

2408.9. Disposition of revenue. 

2408.10. Violations of provisions of act deemed misdemeanor—penalty. 

2408.11. Additional to other taxes and fees. 


2408.1. Definition of ‘‘person.’’ The term ‘“‘person,’’ as used in this act, 
shall mean and include any individual, firm, co-partnership and every cor- 
poration, joint stock company, syndicate and association. 

History: En. Sec. 1, Ch. 180, L. 1933. 


2408.2. Natural gas distributors’ license tax—amount—standard for 
measurement of gas distributed—persons not contemplated by act. Every 
person engaged in or carrying on the business of distributing to the public 
within this state, natural gas, produced, or not produced within this state, 
or conveying through a pipe line, gas produced within this state for the 


1351 


2408.3, 2408.4 POLITICAL CODE Ch. 218 


purpose of use outside this state, or engaged in or carrying on the business 
of owning, controlling, managing, leasing or operating within the state, 
any system or plant for the distribution of natural gas, produced, or not 
produced within this state, to the public within this state for the purpose 
of use outside this state, or engaged in or carrying on the business of own- 
ing, controlling, managing, leasing or operating within this state, any 
system or plant for the distribution of natural gas, produced, or not pro- 
duced within this state, to the public within this state must, for the year 
1934, and each year thereafter when engaged in carrying on such busi- 
ness in this state, pay to the state treasurer for the exclusive use and 
benefit of the state of Montana, a license tax for engaging in and carrying 
on such business an amount equal to three-eighths (34) of one (1) cent 
for each one thousand (1000) eubie feet of such natural gas, produced 
within this state, or not produced within this state, and distributed by 
such person to the public within this state, during such year, or conveyed 
through a pipe line to a point outside this state during such year, except 
in connection with the operating of natural gas wells from which the same 
was extracted or produced, or delivered by such person to any other per- 
son for sale, and that the standard or base pressure to be used in the 
measurement of such gas so distributed for determining the amount of 
license tax imposed hereunder, shall be ten (10) ounces above an atmo- 
spheric pressure of fourteen (14) and four-tenths (4/10) pounds per square 
inch, and at a temperature of sixty (60) degrees Fahrenheit, regardless of 
the atmospheric pressure and temperature at the point of measurement, 
and all measurements of gas shall be reduced, by computation, to these 
standards no matter what may have been the pressure and temperature 
at which gas was actually produced or measured; provided, however, that 
nothing in this act shall be construed as requiring laborers, employees, 
hired or employed, by any person to work on or about, or in connection 
with any natural gas well property or business, to pay such license taxes, 
nor shall any work required to be done in prospecting, or in developing, » 
or opening up any natural gas property or plant, be deemed to be ecarry- 
ing on of natural gas business, or engaging in the business of working or 
operating of a natural gas well or plant; provided further, that if during 
any such work of developing any natural gas property, any marketable 
natural gas shall be extracted or produced and sold, then the same shall 
be deemed the carrying on of a natural gas business of distributing to the 
public. 
History: En. Sec. 2, Ch. 180, L. 1933; amd. Sec. 1, Ch. 52, Ex. L. 1933. 


2408.3. Time for payment of tax. Such annual license tax shall be 
paid in quarterly installments for the quarters ending respectively, March 
v1, June 30, September 80 and December 31 in each year, beginning with 
the quarter ending March 31, 1933, and the amount of license tax due for 
each quarter shall be paid to the state treasurer within thirty (30) days 
after the end of each such quarter. 

History: En. Sec. 3, Ch. 180, L. 1933. 


2408.4. Certificate to be filed with board—time for filing—contents of 
certificate. Hach and every person engaged in any such business in the 
state of Montana at the time when this act becomes effective must not, 
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later than the thirtieth day of April, 1933, and. every person who shall 
engage in any such business at any time after the date when this act be- 
comes effective, immediately, upon engaging in any such business, file 
with the state board of equalization a certificate and statement, on forms 
prescribed by the state board of equalization, which shall contain the name 
under which such person is engaged in carrying on such business in this. 
state, giving the place or places of business and the location of the well 
or wells, plant or property, owned, leased, controlled or operated by such 
person in such business; the name and address of the managing agent in 
this state if an association, corporation, joint stock company or syndicate, 
or if a firm or co-partnership, the names and addresses of the persons. 
composing the same, of an association, joint stock company, corporation 
or syndicate, the laws of the state under which organized, its principal 
place of business, and the names and addresses of its principal officers ;. 
and such other information as the board may deem necessary. 
History: En. Sec. 4, Ch. 180, L. 1933. 


2408.5. Records to be kept as required by board. Every such person 
shall keep a record, in such form as the state board of equalization may 
require, of all natural gas extracted or produced, transported or carried, 
sold, furnished or delivered by such persons in this state and such records. 
Shall at all times during the business hours of the day, be subject to inspec- 
tion of the state board of equalization, its members, agents or employees. 

History: En. Sec. 5, Ch. 180, L. 1933. 


2408.6. Statement of distributed gas—payment of tax—state treasurer’s. 
duty—examination and computing of tax by board—adjustment of excess 
payment or deficit. Hach and every person must, within thirty (30) days. 
after the quarterly period ending March 31, 1933, and within thirty (80) 
days after the end of each following quarterly period, make out, in dupli- 
cate, on forms prescribed by the state board of equalization, and deliver 
to the state treasurer, a statement showing the quantity of merchantable 
or marketable gas produced or extracted, transported or carried, sold, 
furnished or delivered by such person in the state of Montana during each 
month of each quarterly period and during the whole of said quarterly 
period, together with the total amount due the state as license tax for 
such quarterly period; and must, within such thirty (80) days, and at 
the same time such statement is delivered to the state treasurer, pay to. 
the state treasurer the amount of the license tax shown by such statement: 
to be due to the state of Montana for the quarterly period for which such 
statement is made; such statement must be signed and verified by the 
oath of the individual or individuals, or by the president, vice-president, 
treasurer, assistant treasurer or managing agent in this state of the asso- 
ciation, corporation, joint stock company or syndicate making the same. 
Any such person engaged in or carrying on such business at more than 
one (1) place in this state, or owning, controlling or operating more than 
one (1) natural gas well or plant for the distribution of natural gas in 
this state, may include all thereof in one (1) statement. The state treas- 
urer shall receive and file all such statements and collect and receive from 
such person making and filing a statement with him, the amount of tax 
payable by such person, if any, as the same shall appear from the face- 


1353 


2408.7, 2408.8 POLITICAL CODE Ch. 218 


of the statement. The state treasurer shall endorse on each statement as 
soon as the same is received by him, the date when so received, and the 
name and post office address of the person from whom received; and the 
amount of tax, if any, paid by such person; and he must number such 
statement consecutively, beginning with number one (1) for each year fol- 
lowed by the year. The state treasurer shall keep a book in such form 
as shall be approved by the state board of equalization, in which he shall 
enter such statement filed with him in the order in which received and 
filed, the number thereof, date of filing, name of person making the return 
and the amount of tax, if any, paid by such person, which book shall be 
designated “state treasurer’s record of natural gas license tax.’ The state 
treasurer shall within ten (10) days after the end of each month deliver 
over to the state board of equalization all statements filed with him and 
not already delivered to said board, and such statements shall then be 
filed in the office of, and become a part of the records of the state board 
of equalization. It shall be the duty of the state board of equalization to 
examine each of such statements and compute the taxes thereon, and the 
amount so computed by the board shall be the taxes imposed, assessed 
against and payable by the person making the statement for the quar- 
terly period for which the statement is filed. If the tax found to be due 
shall be greater than the amount paid, the excess shall be paid by the 
taxpayer to the state board of equalization within ‘ten (10) days after 
written notice of the amount of the deficiency shall be mailed by the 
state board of equalization to such taxpayer. Provided, that if the tax 
imposed shall be less than the amount paid, the difference must be refunded 
to the person making such payment. 


History: En. Sec. 6, Ch. 180, L. 1933. 


2408.7. Falsification or failure to file statements unlawful. It shall 
be unlawful for any such person to fail, neglect or refuse to file any state- 
ment or certificate required by this act in the manner or within. the time 
herein required, or to make such statement false in any particular way. 


History: En. Sec. 7, Ch. 180, L. 1933. 


2408.8. Board to determine tax if no statement filed—penalty and in- 
terest—collection of tax. If any such person shall fail, neglect or refuse 
to file any statement required by the provisions of this act within the 
time therein required, the state board of equalization shall immediately 
after such time has expired, proceed to inform itself, as best it may, re- 
garding the quantity of natural gas extracted and produced, transported 
or carried, sold, furnished or delivered by such person in this state during 
such quarterly period and during each month thereof, and shall deter- 
mine and fix the amount of the license tax due the state from such person 
for such quarterly period and shall make out a statement, in duplicate, 
showing the same and shall add to the amount of such license tax a penalty 
of twenty-five (25) per cent thereof and deliver one (1) of such state- 
ments to the state treasurer, who shall proceed to collect the amount of 
such license tax, with penalty added thereto, and interest on the whole 
thereof at the rate of twelve (12) per cent per annum from the date of 
making such statement by the state board of equalization, until paid. 
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Upon the request of the state treasurer, it shall be the duty of the attor- 
ney general to commence and prosecute to final determination, in any court 
of competent jurisdiction, an action at law for the collection of the same. 

History: En. Sec. 8, Ch. 180, L. 1933. 


2408.9. Disposition of revenue. All license taxes collected under the 
provisions of this act shall be distributed as follows: Five per cent (5%) 
to the relief fund, and ninety-five per cent (95%) to the general fund of 
the state; this to continue until March 1, 1937; thereafter fifty per cent 
(50% ) of such license fees shall be by the state treasurer credited to the 
general fund of the state; twenty-five per cent (25%) to the common 
school equalization fund, and twenty-five per cent (25%) to the common 
school interest and income fund. 


History: En. Sec. 9, Ch. 180, L. 1933; amd. Sec. 2, Ch. 52, Ex. L. 1933; amd. Sec. 
20 (G), Ch. 109, L. 1935. 


2408.10. Violations of provisions of act deemed misdemeanor—penalty. 
Any violation of any of the provisions of this act shall be deemed a misde- 
meanor and shall be punished by a fine of not exceeding one thousand 
dollars ($1000), or imprisonment in the county jail not exceeding six (6) 
months, or both such fine and imprisonment. 


History: Hn. Sec. 10, Ch. 180, L. 1933. 


2408.11. Additional to other taxes and fees. The license tax herein 
provided for shall be in addition to all taxes and other fees now required 
to be paid by the persons subject to the provisions of this act. 

History: En. Sec. 11, Ch. 180, L. 1933. 


~ 


CHAPTER 219 
PROTEST LICENSE FUND 
Section 2409. Protest license fund. 


2409. Protest license fund. Whenever any license fee is demanded 
of any person for the use and benefit of the state of Montana, and the same 
is deemed unlawful by the person from whom the same is demanded, such 
person may pay the same, or so much thereof as may be deemed unlawful, 
under protest to the state treasurer, who shall deposit the same in a special 
fund to be designated ‘Protest License Fund”; and thereupon the person 
paying, or his legal representatives, may bring an action in a court of com- 
petent jurisdiction against the state treasurer to recover the same, without 
interest; provided, that any action instituted to recover any license paid 
under protest shall be commenced within sixty days after the date of pay- 
ment thereof to the state treasurer. If no action be commenced within such 
sixty days, or if any action be so commenced and shall be finally decided in 
favor of the state treasurer the amount of the license fee shall be by the 
state treasurer taken from such “protest license fund” and deposited to the 
eredit of the fund to which the same belongs, but if such action be finally 
decided adversely to the state treasurer, he shall, upon receiving a copy of 
the final judgment in said action, refund such license fee to the person in 
whose favor such judgment is rendered. 

History: En. Sec. 1, Ch. 188, L. 1921; re-en. Sec. 2409, R. C. M. 1921. 
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CHAPTER 220 


GENERAL PROVISIONS CONCERNING LICENSES 


Section 2410. County clerk shall prepare, print and furnish licenses to county 
treasurer. 
2413. When license to be produced. 
2414. Prosecution of persons failing to take out license. 
2415. County treasurer—inquiry as to persons liable to procure licenses. 
2416. Proof on trial. 
2417. Settlements, when made. 
2419. Lien of license. 
2420. Disposal of license moneys. 

2410. County clerk shall prepare, print and furnish licenses to the 
county treasurer. The county clerk shall prepare and have printed such 
blank licenses as may be required and after affixing his official seal thereto, 
he shall deliver same to the county treasurer. At the time of such delivery, 
he shall charge the county treasurer therewith by appropriate entry in his 
records showing the amount, numbers and classes of licenses so furnished. 
As licenses are issued and accounted for by the county treasurer, the county 
clerk shall credit such account with all licenses so issued and accounted 
for, so that the account will at all times show the number of licenses furn- 
ished the treasurer, their numbers, the number issued or cancelled and the 
number remaining in the hands of the county treasurer. 


History: En. Sec. 4040, Pol. C. 1895; References 
re-en. Sec. 2746, Rev. C. 1907; amd. Sec. 1, Cited or applied as section 2746, revised 
Ch. 34, L. 1909; re-en. Sec. 2410, R. C. M. codes, in State ex rel.. Carter v. Kall, 53 
1921; amd. Sec. 1, Ch. 54, L. 1933. Cal. M 162, 165, 162 P 385. 
Pol. C. Sec. 3356. 


2411-2412. Repealed—Chapter 54, laws of 1933. 


2413. When license to be procured. A license must be procured imme- 
diately before the commencement of any business or occupation lable to a 
license tax from the county treasurer of the county where the applicant 
desires to transact the same, which license authorizes the party obtaining 
the same in his town, city, or particular locality in the county to transact 
the business described in such license; separate licenses must be obtained for 
each branch establishment or separate house of business located in the same 
county. No license issued under this chapter authorizes any person to carry 
on any business within the limits of any incorporated city or town having 
power by its charter to impose or levy city or town license taxes, unless 
such person, in addition to the license provided by this chapter, also pro- 
cures the license required by the ordinance or orders of such city or town. 


History: En. Sec. 4043, Pol. C. 1895; the right to do business. State v. North- 
re-en. Sec. 2749, Rev. C. 1907; re-en. Sec. ern Pac. Ex. Co., 27 M 419, 421, 71 P 404. 
2413, R. C. M. 1921. Cal. Pol. C. Sec. 3359. Rarerehices 


Operation and Effect Cited or applied as section 2749, revised 
This section requires that a license shall codes, in State ex rel. Carter v. Kall, 53 
be obtained as a condition precedent to M 162, 165, 162 P 385. 

2414, Prosecution of persons failing to take out license. Against any 
person required to take out a license who fails, neglects, or refuses to take 
out such license, or who earries on or attempts to carry on business without 
such license, the county treasurer must direct suit, in the name of the state 
of Montana as plaintiff, to be brought for the recovery of the license tax; 
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2415-2417 


and in such case either the treasurer or the county attorney must make the 
necessary affidavit for the writ of attachment, and such writ of attachment 
may issue without any bonds being given on behalf of the plaintiff; and in 
ease of a recovery by the plaintiff, fifteen dollars damages must be added 
to the judgment and costs to be collected from the defendant. It shall be 
the duty of the board of county commissioners or the state examiner, when 
examining the treasurer’s report, to investigate if any persons are doing 
business in the county without a license, or if the amount of the license is 
sufficient. In either event the treasurer shall be officially notified, and 
thereafter shall be personally liable for such license or increase unless he 
promptly proceeds under this section or under section 2419 of this code to 


eollect the same. 


History: Ap. p. Sec. 4044, Pol. C. 1895; 
amd. Sec. 1, Ch. 92, L. 1903; amd. Sec. 1, 
Ch. 122, L. 1907; re-en. Sec. 2750, Rev. C. 
1907; re-en. Sec. 2414, R. C. M. 1921. Cal. 
Pol. C. Sec. 3360. 


Operation and Effect 


The words ‘‘any person required to take 
out a license’’ mean any person engaged 
in a profession, trade, or occupation for 


son engaged in any such business, upon 
the payment of the required fee, can de- 
mand a license as a matter of right. In 
the enactment of the section, the legisla- 
ture intended nothing more than to pro- 
vide means for the collection of a license 
fee from one entitled to a license as a 
matter of right upon payment of the fee. 
State ex rel. Carter v. Kall, 53 M 162, 
166,°162'°P 385. 


which a license tax is required and a per- 


2415. County treasurer—inquiry as to persons liable to procure licenses. 
The county treasurer must make diligent inquiry as to all persons in his 
county lable to pay license as provided in this chapter, and must require, 
where the rate of license is divided into classes, each person to state, under 
oath or affirmation, the probable amount of business which he or the firm 
of which he is a member, or for which he is an agent or attorney, or the 
association or corporation of which he is the president, secretary, or man- 
aging agent, will do in the next succeeding three months; and thereupon 
such person, agent, president, secretary or other officer must procure a 
license from the county treasurer for the term desired, and the class for 
which such party is liable to pay; and in all cases where an underestimate 
has been made by the party applying, the party making such underesti- 
mate, or the company he represented, is required to pay for a license for 
the next quarter double the sum otherwise required. 

History: En. Sec. 4045, Pol. C. 1895; re-en. Sec. 2751, Rev. C. 1907; re-en. Sec. 
2415, R. C. M. 1921. Cal. Pol. C. Sec. 3361. 

2416. Proof on trial. Upon the trial of any action authorized by this 
chapter, the defendant is deemed not to have procured the proper license 
unless he either produces it or proves that he did procure it; but he may 
plead in bar of the action a recovery against him and the payment by him 
in a civil action of the proper license tax, together with damages and costs. 


History: En. Sec. 4046, Pol. C. 1895; 
re-en. Sec. 2752, Rev. C. 1907; re-en. Sec. 
2416, R. C. M. 1921. Cal. Pol. C. Sec. 3362. 


2417. Settlements, when made. 


References 

Cited or applied as section 2752, revised 
codes, in State ex rel. Carter v. Kall, 53 
M 162, 165, 162 P 385. 


On the first Monday in each month 


the county treasurer must return to the county clerk all licenses unsold, and 
show that he has paid into the county treasury all moneys collected for 
licenses sold during the preceding month. 
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History: En. Sec. 4047, Pol. C. 1895; re-en. Sec. 2753, Rev. C. 1907; re-en. Sec. 


2417, R. C. M. 1921. 


Cal. Pol. C. Sec. 3363. 


2418. Repealed—Chapter 163, laws of 1935. : 
9419. Lien of license. All property held or used in any trade, occupa- 


tion, or profession, for which a license is required by the provisions of this 
chapter, is liable for such license and subject to a lien for the amount 
thereof, which lien has precedence of any other lien, claim, or other de- 
mand; and if any person fails or refuses to procure a license before the 
transaction of the business specified, the county treasurer must seize such 
property, or any other property belonging to such person, and sell the same 


in the manner provided in sections 2241 to 2246, inclusive, of this code. 


History: En. Sec. 4049, Pol. C. 1895; 
re-en. Sec. 2755, Rev. C. 1907; re-en. Sec. 
2419, R. C. M. 1921. 


Operation and Effect 


Property which is held or used in any 
trade, occupation, or profession for which 
a license is required, is liable for license, 
and the lien for the amount of license 
has precedence over any mortgage upon 
thé same. Burfiend v. Hamilton, 20 M 
343, 346, 51 P 161. 


Validity of Similar Section 


As to the validity of a statute similar 
to the above section, which authorized 
the summary seizure and sale of property 
belonging to another, but in use by a 
person from whom a license was due, and 
creating a lien thereon, see Chauvin v. 
Valiton, 8 M 451, 457, 20 P 658. 


References 
Cited as section 2755, revised codes, in 


State ex rel. Carter v. Kall, 53 M 162, 
165, 162 P 385. 

2420. Disposal of license moneys. All moneys collected for licenses 
must be paid into the treasury of the county in which the same are collected. 
The county treasurer shall retain fifty per cent. thereof for the use of the 
county, he shall pay over forty-five per cent. thereof to the state treasurer 
for the use of the general fund of the state and he shall pay over five per 
cent. thereof to the state treasurer for the use of the state bounty fund. 


History: En. Sec. 1, Ch. 76, L. 1905; re-en. Sec. 2756, Rev. C. 1907; amd. Sec. 1, 
Ch. 54, L. 1921; re-en. Sec. 2420, R. C. M. 1921. 


CHAPTER 221 


STORE LICENSE TAX 


Section 2420.1. Stores to procure license. 


2420.2. Application for license—contents—separate application for each 
store—fee for filing. 

2420.8. Examination of application and issuance of license—displaying of 
license required. 

2420.4. Expiration date of license—renewals—fees—lapse of license. 

2420.5. Persons required to pay—number of stores as affecting amount of tax. 

2420.6. License for part of year. 

2420.7. Construction and application of act. 

2420.8. ‘‘Store’’ defined. 

2420.9. Violations deemed misdemeanor—penalty. 

2420.10. Payment of expenses—disposition of revenues. 

2420.11. Employment of assistants authorized. 

2420.1. Stores to procure license. That from and after the first day 


of July, 1933, it shall be unlawful for any person, firm, corporation, asso- 
ciation or co-partnership, either foreign or domestic, to operate, maintain, 
open or establish any store in this state without first having obtained a 
license so to do from the state board of equalization, as hereinafter pro- 
vided. 

History: En. Sec. 1, Ch. 155, L. 1933. 
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2420.2. Application for license—contents—separate application for 
each store—fee for filing. Any person, firm, corporation, association or 
co-partnership desiring to operate, maintain, open or establish a store in 
this state shall apply to the state board of equalization for a license so to do. 
The application for a license shall be made on a form which shall be pre- 
scribed and furnished by the state board of equalization, and shall set forth 
the name of the owner, manager, trustee, lessee, receiver or other person 
desiring such license; the name of such store, the location, including the 
street number of such store; and such other facts as the state board of 
equalization may require. If the applicant desires to operate, maintain, 
open or establish more than one such store, he shall make a separate appli- 
-eation for a license to operate, maintain, open or establish each such store, 
but the respective stores for which the applicant desires to secure licenses 
may all be listed on one application blank. Each such application shall be 
accompanied by a filing fee of fifty cents, and by the license fee as pre- 
seribed in section 2420.5. 

History: En. Sec. 2, Ch. 155, L. 1933. 


2420.3. Examination of application and issuance of license—display of 
license required. As soon as practicable after the receipt of any such appli- 
cation, the state board of equalization shall carefully examine the necessary 
and requisite information. If, upon examination, the state board of equal- 
ization shall find that any such application is not in proper form and does 
not contain the necessary and requisite information, it shall return such 
application for correction. If an application is found to be satisfactory 
and if the filing and license fees, as herein prescribed, shall have been paid, 
the state board of equalization shall issue to the applicant a license for each 
store for which an application for a license shall have been made. Hach 
licensee shall display the license so issued in a conspicuous place in the store 
for which such license is issued. 

History: Hun. Sec. 3, Ch. 155, L. 1933. 


2420.4. Expiration date of license—renewals—fee—lapse of license. All 
licenses shall be so issued as to expire on the thirty-first day of December 
of each calendar year. On or before the first day of January of each year, 
every person, firm, corporation, association or co-partnership having: a 
license shall apply to the state board of equalization for a renewal license 
for the calendar year next ensuing. All applications for renewal licenses 
shall be made on forms which shall be prescribed and furnished by the 
state board of equalization. No license shall lapse prior to the thirty-first 
day of January of the year next following the year for which such license 
was issued, and if, by such thirty-first day of January, an application for a 
renewal license has not been made, the state board of equalization shall notify 
such delinquent license holder thereof, by registered mail, and if applica- 
tion is not made for and a renewal license issued on or before the last day 
of February, next ensuing, the former license shall lapse and become null 
and void. Each such application for a renewal license shall be accompanied 
by a filing fee of fifty cents, and by the license fee as prescribed in section 
2420.5. 

History: En. Sec. 4, Ch. 155, L. 1933. 
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2420.5. Persons required to pay—number of stores as affecting amount 
of tax. Every person, firm, corporation, association or co-partnership open- 
ing, establishing, operating or maintaining one or more stores or mercantile 
establishments, within this state, under the same general management, 
supervision or ownership, shall pay the license fees hereinafter prescribed 
for the privilege of opening, establishing, operating or maintaining such 
stores or mercantile establishments. The license fee herein prescribed shall 
be paid annually, and shall be in addition to the filing fee prescribed in 
sections 2420.2 and 2420.4. 


The license fees herein prescribed shall be as follows: 


(1) Upon one or two stores the annual license fee shall be two dollars 
and fifty cents ($2.50) for each such store; 


(2) Upon the third and fourth stores the annual license fee shall be 
fifteen dollars ($15.00) for each such store; 


(3) Upon the fifth and sixth stores the annual ne fee shall be 
twenty dollars ($20.00) for each such store; 


(4) Upon the seventh to the tenth stores, both inclusive, the annual 
license fee shall be twenty-five dollars ($25.00) for each such store, 


(5) Upon each store in excess of ten the annual license fee shall be 
thirty dollars ($30.00) for each additional store. 


History: En. Sec. 5, Ch. 155, L. 1933. 


2420.6. License for part of year. Each and every license issued prior 
to the first day of July of any year shall be charged for at the full rate, 
and each and every license issued on or after the first day of July of 
any year shall be charged for at one-half of yy full rate, as prescribed 
in section 2420.5. 

History: En. Sec. 6, Ch. 155, L. 1933. 


2420.7. Construction and application of act. The provisions of this act 
shall be construed to apply to every person, firm, corporation, co-part- 
nership or association, either domestic or foreign, which is controlled or 
held with others by majority stock ownership or ultimately controlled or 
directed by one management or association of ultimate management. 

History: En. Sec. 7, Ch. 155, L. 1933. 


2420.8. ‘‘Store’’ defined. The term ‘‘store’’ as used in this act shall 
be construed to mean and include any store or stores or any mercantile 
establishment or establishments which are owned, operated, maintained or 
controlled by the same person, firm, corporation, co-partnership or asso- 
ciation, either domestic or foreign, in which goods, wares or merchandise 
or petroleum products of any kind, are sold, either at retail or wholesale. 

History: En. Sec. 8, Ch. 155, L. 1933. | 


2420.9. Violations deemed misdemeanors—penalty. Any person, firm, 
corporation, co-partnership or association who shall violate any of the pro- 
visions of this act shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be fined in any sum not less than twenty-five 
dollars ($25.00) nor more than one hundred dollars ($100), and each and 
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every day that such violation shall continue shall constitute a separate and 
distinet offense. 
History: En. Sec. 9, Ch. 155, L. 1933. 


2420.10. Payment of expenses—disposition of revenue. Any and all 
expenses incurred by the state board of equalization in the administration 
of this act shall be paid out of the funds accruing from the fees imposed 
by and collected under the provisions of this act. All money collected 
under the provisions of this act, less the expenses incurred in the admin- 
istration of this act, shall be paid into the state treasury, monthly, by the 
state board of equalization and shall be added to and shall constitute a 
part of the general fund and common school equalization fund equally. 

History: En. Sec. 10, Ch. 155, L. 1933. 


2420.11. Employment of assistants authorized. The state board of 
equalization is hereby authorized to employ such clerical assistants as may 
be necessary to carry out and administer the provisions of this act, and to 
prepare and print such blanks, forms, reports, receipts and any and all 
other things which may be necessary to provide for the administration of 
this act, and to pay any and all such expenses so incurred out of the fund 
collected under the provisions of this act. 

History: En. Sec. 11, Ch. 155, L. 1933. 


2421-2498. Repealed—Chapter 184, laws of 1925. 


CHAPTER 222 : 
LICENSE OF ITINERANT VENDOR OF DRUGS, NOSTRUMS, ETC. 


Section 2429. License of itinerant vendor of drugs. 


2429. License of itinerant vendor of drugs, etc. Any itinerant vendor 
of any drug, poison, ointment, or appliance of any kind intended for treat- 
ment of any disease or injury, who shall, by writing or printing, or any 
other method, publicly profess to cure or treat disease or injury, or de- 
formity, by any drug, nostrum, or manipulation or other expedient, shall 
pay a license of fifty dollars per annum in each county in which he may 
offer to do business, or according to the usual laws in force for that purpose. 


History: En. Sec. 655, Pol. C. 1895; re-en. Sec. 1637, Rev. C. 1907; re-en. Sec. 2429, 
R. C. M. 1921. 


CHAPTER 223 
TRANSIENT RETAIL MERCHANTS’ LICENSE 


Section 2429.1. Transient retail merchants’ license—persons liable—definition of 
‘“temporary premises.’’ 
2429.2. Amount of license. 
2429.3. Application for license. 
2429.4. Provision for bond instead of license. 
2429.5. Issuance of license—filing of application—endorsement. 
2429.6. Requirement of posting license in place of business—penalty for failure. 
2429.7. Punishment for doing business without license. . 
2429.8. Interpretation of provisions of law. 


2429.1. Transient retail merchants’ license—persons liable—definition 
of ‘‘temporary premises.’’ Every person, firm or corporation, acting for him- 
self or itself, or representing any other person, firm or corporation who 


1361 


2429 .2-2429.4 POLITICAL CODE Ch. 223 


or which brings into temporary premises, into any county of this state, 
a stock of goods, wares or articles of merchandise, or notions, or other 
articles of trade, and who or which solicits, sells or offers to sell, or exhibit 
for sale, such stock of goods, wares or articles of merchandise or notions or 
other articles of trade at retail, is within the meaning of this act, a transient 
retail merchant, and such definition shall continue to apply until such 
person, firm or corporation shall be continuously engaged at such particular 
place in the county for a period of one year. 

‘‘Temporary premises’’ within the meaning of this act shall be continued 
to include any hotel, rooming-house, store room, building or any part of 
any building whatsoever, tent, vacant lot, freight station, railroad car, or 
any public or quasi-public place, temporarily occupied for such business. 

History: En. Sec. 1, Ch. 182, L. 1925. 


2429.2. Amount of license. The amount to be paid for the license to 
conduct the business of a ‘‘transient retail merchant’’ shall be the sum of 
five dollars ($5.00) for each week or fraction thereof, to be paid in advance 
to the county treasurer of the county in which such business is conducted. 

History: En. Sec. 2, Ch. 182, L. 1925. 


2429.3. Application for license. Every transient retail merchant de- 
siring to do business in any county of this state, must before commencing 
such business, file with the county treasurer of such county, on a form to 
be provided by such treasurer, an application in writing subscribed and 
sworn to by such applicant before an officer in this state authorized to 
take oaths which application shall set forth: | 
Name of applicant. 

His place of permanent residence. 

His local headquarters, if any. 

Time of his arrival in the county. 

County from which last license, if any, received. 

Whether acting as principal, agent, or employee. 

If acting as agent or employee, the name and place of business of 
his pEmerrel or employer. 

8. If an agent, as part of application, principal’s acknowledgment of 
such agency must accompany application. 

9. Brief descriptive list of articles to be offered for sale, or services 
to be performed. 

10. Whether payments or deposits of money are collected when orders 
are taken, or in advance of final delivery. 

11. The number of weeks for which license is Renenecch 

At the time of filing the application, such transient retail merchant 
must accompany the application above provided with the sum specified 
in the preceding section as a license fee except as provided in the follow- 
ing section. 

History: En. Sec. 3, Ch. 182, L. 1925. 


en ot 9 pH 


2429.4. Provision for bond instead of license. In lieu of the license, 
fee prescribed in section 2429.2 of this act, every transient retail merchant 
who filed with the application required in section 2429.3 an affidavit indi- 
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cating bona fide intention to become a permanent merchant and continue 
in business for a period longer than. one year, shall upon filing and approval 
of the bond herein provided for, receive from the county treasurer a license 
permitting the conduct of such business for a period of one year. Such 
bond shall be a surety bond in the penal sum of one thousand dollars 
($1,000.00) to said county treasurer executed by a surety company licensed 
to do business in this state or by two responsible freeholders residing in the 
county and whose names appear upon the assessment roll of said county 
(or in lieu thereof a cash bond of equal amount) and to be approved by 
said county treasurer conditioned upon the performance of the intention 
to become a permanent merchant and continue in business for a period 
longer than one year and to insure the payment of license fees for the 
period such business is actually conducted, if not in fact a bona fide perma- 
nent business, and further conditioned, upon the delivery of goods ordered 
or sold in accordance with the terms of such order or sale. Any person 
aggrieved by any action or misrepresentation of any such transient retail 
merchant shall have a right of action on said bond for the recovery of his 
money advanced or damage, and costs. Such bond shall remain in full 
force and effect for a period of six months after the expiration of the one- 
year period. 


History: Hn. Sec. 4, Ch. 182, L. 1925. 


2429.5. Issuance of license—filing of application—endorsement. Upon 
filing of the application prescribed in section 2429.3, and the payment of the 
fee prescribed in section 2429.2, the county treasurer shall issue and deliver 
to the applicant, in the county a license to carry on the business described 
in such application in the county in which such license is so issued, for the 
period for which such license is requested. 


Upon filing of the application prescribed in section 2429.3, and the 
bond prescribed in section 2429.4, the county treasurer shall issue and 
deliver to the applicant a license to carry on the business described in 
such application in the county which such license is so issued, for a period 
of one year from the date of such license. 


Such licensés shall be non-transferable and shall have printed across the 
face thereof in bold type the words ‘‘Not Transferable.’’ 


The county treasurer shall endorse upon each application the date of 
issuance of the license and the duration thereof and shall immediately 
file such application with the county clerk and recorder of his county, who 
shall file the same in his office and keep an appropriate index thereof, 
which shall show the date filed, the name of applicant, and an appropriate 
_reference to the file number by which said application may be found. 


History: En. Sec. 5, Ch. 182, L. 1925. 


2429.6. Requirement of posting license in place of business—penalty 
for failure. Every transient retail merchant doing business under the pro- 
visions of this act shall at all times keep said license conspicuously posted 
in said place of business, and any such transient retail merchant who shall 
fail to post and keep posted his license as above provided is guilty of a 
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misdemeanor and shall be fined not less than ten dollars ($10.00) nor more 
than twenty-five dollars ($25.00) for each offense. 
History: En. Sec. 6, Ch. 182, L. 1925. 


2429.7. Punishment for doing business without license. Every transient 
retail merchant as herein defined, doing business without first obtaining a 
license so required by this act is guilty of a misdemeanor, and shall be 
punished accordingly as provided in the penal code. 

History: En. Sec. 7, Ch. 182, L. 1925. 


2429.8. Interpretation of provisions of law. Nothing in this act con- 
tained, is intended to operate so as to interfere with the power of the 
United States to regulate commerce between the states as such power is 
defined by the supreme court of the United States. Nothing in this act 
contained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to enact 
local laws or ordinances dealing with the subject of this act, nor shall the 
provisions of this act apply to duly constituted ‘‘city markets’’ operated 
by authority of any city or town. | 

History: En. Sec. 8, Ch. 182, L. 1925. 


CHAPTER 224 


HUCKSTERS’ LICENSE 


Section 2429.9. ‘‘Huckster’’ defined. 
2429.10. Amount of license. 
2429.11. Application for license. 
2429.12. Issuance of license—filing of application—endorsement. 
2429.13. Penalty for failure to exhibit license. 
2429.14. Punishment for doing business without license. 
2429.15. Interpretation of provisions of law. 

2429.9. ‘‘Huckster’’ defined. Any person engaged or employed in the 
business of buying and selling farm products who disposes of such prod- 
ucts by selling them at retail to consumers by going from house to house, 
is within the meaning of this act, a huckster. 


History: En. Sec. 1, Ch. 183, L. 1925. 


2429.10. Amount of license. Every huckster desiring,to do business 
in any county of this state must, before commencing such business, pay .to 
the county treasurer of such county, the sum of five dollars ($5.00) for a 
license to conduct such business for a period of six months from the date 
such license is issued. 

History: En. Sec. 2, Ch. 183, L. 1925. 


2429.11. Application for license. Every huckster desiring to do busi- 
ness in any county of this state, must before commencing such business, 
file with the county treasurer of such county, on a form to be provided by 
such treasurer an application in writing, which application shall set forth: 

1. Name of applicant. 

2. His place of permanent residence. 

3. Whether acting as principal, agent or employee. 

4. If acting as agent or employee, the name and place of business of 
his principal or employer. 
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At the time of filing the application, such huckster must accompany 
the application above provided with.the sum specified in the preceding 
section as a license fee. 

History: En. Sec. 3, Ch. 183, L. 1925. 


2429.12. Issuance of license—filing of application—endorsement. 
Upon filing of the application specified in section 2429.11 and upon the 
payment to the county treasurer of the sum specified in section 2429.10, 
the county treasurer shall issue and deliver to the applicant, a license to 
carry on the business of a huckster for a period of six months from the 
date of such license. Such license shall be non-transferable and shall have 
printed across the face thereof in bold type the words ‘‘not transferable.’’ 

The county treasurer shall endorse upon each application the date of 
issuance of the license and shall immediately file such application with the 
county clerk and recorder of his county who shall file the same in his 
office and keep an appropriate index thereof, which shall show the date 
filed, the name of the applicant, and an appropriate reference to the file 
number by which said application may be found. 

History: En. Sec. 4, Ch. 183, L. 1925. 


2429.13. Penalty for failure to exhibit license. Every such huckster 
doing business under the provisions of this act must upon demand of any 
interested person exhibit his license and permit the same to then and 
there be read by the person making such demand; and any such huckster 
who shall refuse or fail to exhibit his license as above provided is guilty 
of a misdemeanor and shall be fined not less than ten dollars ($10.00) nor 
more than twenty-five dollars ($25.00). 

History: En. Sec. 5, Ch. 183, L. 1925. 


2429.14. Punishment for doing business without license. Every huck- 
ster as herein defined, doing business without first obtaining a license as 
required by this act, is guilty of a misdemeanor, and shall be punished 
accordingly, as provided in the penal code. 

History: En. Sec. 6, Ch. 183, L. 1925. 


2429.15. Interpretation of provisions of law. Nothing in this act con- 
tained is intended to operate so as to impair or abridge, or interfere with, 
the right of any incorporated municipality within this state, to enact local 
laws or ordinances dealing with the subject of this act. Nothing in this 
act shall be construed so as in any manner to impair, abridge or interfere 
with, the right of a grower or producer of farm products to dispose of 
such products grown or produced by him. 

History: En. Sec. 7, Ch. 183, L. 1925. 


CHAPTER 225 
ITINERANT VENDORS’ LICENSE 


Section 2429.16. Definition of terms. 
2429.17. Amount of license. 
2429.18. Application for license. 
2429.19. Bond required if deposit taken on orders for future delivery. 
2429.20. Issuance of license—filing of pees tons end onPApene, 
2429.21. Penalty for failure to exhibit license. 
2429.22. Punishment for doing business without license. 
2429.23. Interpretation of provisions of law. 
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2429.16. Definition of terms. Any person engaged or employed in 
the business of retailing to consumers by going from consumer to con- 
sumer, either on the streets or to their places of residence or employment, 
and there soliciting, selling, or offering to sell, or exhibiting for sale, by 
sample, by catalogue, or otherwise, or taking orders for future delivery of 
any goods, wares or merchandise, or for services to be performed in the 
future, is within the meaning of this act, an ‘“‘itinerant vendor’’; a ‘‘con- 
sumer’’ is ‘‘one who uses, and by using, destroys the value of the article 
purchased.’’ This act shall in no way effect any person, firm, co-partner- 
ship or corporation with a commercial rating and who maintain a perma- 
nent place of business in the state of Montana. 

History: En. Sec. 1, Ch. 184, L. 1925. 


2429.17. Amount of license. For the purpose of defraying the ex- 
penses of regulation under this act every itimerant vendor desirmg to do 
business in any county of this state must before commencing such busi- 
ness, pay to the county treasurer of such county, the sum of five dollars 
for a license to conduct such business for a period of ninety days from the 
date such license is issued. 

History: En. Sec. 2, Ch. 184, L. 1925. 


2429.18. Application for license. Every itinerant vendor desiring to 
do business in any county of this state, must before commencing such busi- 
ness file with the county treasurer of such county, on a form to be pro- 
vided by such treasurer, an application in writing subscribed and sworn 
to by such applicant before an officer in this state authorized to take oaths, 
which application shall set forth: 

1. Name of applicant. 

2. His place of permanent residence. 

3. His local headquarters, if any. 

4. Time of his arrival in the county. 

5. County from which last license, if any, received. 

6. Whether acting as principal, agent or employee. 

7. If acting as agent or employee, the name and place of business 
of his principal or employer. 

8. If an agent, as part of application, principal’s acknowledgment of 
such agency must accompany application. | 

9. Brief descriptive list of articles to be offered for sale, or service to 
be performed. 

10. Whether payments or deposits of money are collected when orders 
are taken, or in advance of final delivery. 

At the time of filing the application, such itinerant vendor must accom- 
pany the application above provided with the sum specified in the preceding 
section as a license fee. 

History: En. Sec. 3, Ch. 184, L. 1925. 


2429.19. Bond required if deposit taken on orders for future delivery. 
Every application made by an itinerant vendor taking orders for future 
delivery and collecting advance payments, deposits or guarantees thereon, 
under the terms of the preceding sections, shall be accompanied by a bond 
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in the penal sum of $250.00 to said county treasurer, executed by a surety 
company licensed to do business in this state, or by two responsible free- 
holders residing in the county and whose names appear upon the assessment 
roll of said county (or in leu thereof a cash bond of equal amount) and 
to be approved by said county treasurer, conditioned upon making of final 
delivery of the goods ordered or the services to be rendered, in accordance 
with the terms of such order, or failing therein, that the monies advanced 
by his customers be refunded. Any person aggrieved by the action or mis- 
representation of any such itinerant vendor shall have a right of action 
on the bond for the recovery of his money advanced or damages and costs. 
Such bond shall remain in full force and effect for a period of six months 
after the expiration of any such license, and shall be held to assure only 
business transacted under the authority of the license issued pursuant to 
the application which such bond accompanied. 
History: En. Sec. 4, Ch. 184, L. 1925. 


2429.20. Issuance of license—filing of application—endorsement. Upon 
filing of the application prescribed in section 2429.18, or the filing of such 
application and the bond prescribed in section 2429.19, in proper form, and 
upon the payment to the county treasurer of the sum required by section 
2429.17, the county treasurer shall issue and deliver to the applicant, a 
license to carry on the business described in such application in the county 
in which such license is so issued, for a period of ninety days from the 
date of such license. Such license shall be non-transferable and shall have 
printed across the face thereof in bold type, the words ‘‘not transferable:’’ 

The county treasurer shall endorse upon each application the date of 
issuance of the license and shall immediately file such application with the 
county clerk and recorder of his county, who shall file the same in his 
office and keep an appropriate index thereof, which shall show the date 
filed, the name of the applicant and.an appropriate reference to the file 
number by which said application may be found. 

History: En. Sec. 5, Ch. 184, L. 1925. 


2429.21. Penalty for failure to exhibit license. Every such itinerant 
vendor doing business under the provisions of this act must upon demand 
of any person exhibit his license and permit the same to then and there be 
read by the person making such demand; and any such itinerant vendor 
who shall wilfully refuse or fail to exhibit his license as above provided is 
guilty of a misdemeanor and shall be fined not less than $10.00 nor more 
than $25.00 for each offense. 

History: En. Sec. 6, Ch. 184, L. 1925. 


2429.22. Punishment for doing business without license. Every itiner- 
ant vendor as herein defined, doing business without first obtaining a 
license as required by this act is guilty of a misdemeanor, and shall be 
punished accordingly as provided in the penal code. 

History: En. Sec. 7, Ch. 184, L. 1925. 


2429.23. Interpretation of provisions of law. Nothing in this act con- 
tained, is intended to operate so as to interfere with the power of the 
United States to regulate commerce between the states as such power is 
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defined by the supreme court of the United States. Nothing in this act 
contained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to enact 
local laws or ordinances dealing with the subject of this act provided that 
such municipality shall not impose any license fees in excess of twice the 
amount provided herein for county license fees. 

History: En. Sec. 8, Ch. 184, L. 1925. 


CHAPTER 226 
LICENSES FOR PREMIUMS OR BONUSES FOR SALE OF MERCHANDISE 


Section 2430. I.cense required for furnishing premiums or bonuses for sale of mer- 
chandise. 
2431. Issuance of license and fee for same. 
2432. Contents of license. 
2433. Penalty for violation of law. 


2430. License required for furnishing premiums or bonuses for sale of 
merchandise. Every person, firm, or corporation who shall use, and every 
person, firm, or corporation who shall furnish to any other person, firm, 
or corporation to use, as a gift or bonus, or otherwise, in, with, or for 
the sale of any goods, wares, or merchandise, any premium or bonus, 
including stamps, coupons, tickets, certificates, cards, or other similar 
devices which shall entitle the purchaser receiving the same with such 
sale of goods, wares, or merchandise to procure from any person, firm, 
or corporation, any premium or bonus, including goods, wares, or mer- 
chandise, free of charge or for less than the retail market price thereof 
upon the production of any number of said stamps, coupons, tickets, cer- 
tificates, cards, or other similar device; and every person, firm, or corpo- 
ration placing premiums or bonuses of goods, wares, or merchandise, 
including such as crockery, chinaware, aluminumware, tinware, granite- 
ware, or anything else that may be included or contained or delivered with 
packages of any kind of merchandise of any description, shall, before so 
furnishing, selling, or using the same, obtain a separate license therefor 
from the county treasurer of each county wherein such furnishing or sell- 
ing or using of such premiums or bonuses shall take place, for each and. 
every store or place of business in that county from which such furnishing 
or selling of premiums or bonuses as herein enumerated, or in which such 
shall take place. , 

History: En. Sec. 1, Ch. 17, L. 1917; redeemable in cash only is not prohibited. 


re-en. Sec. 2430, R. C. M. 1921. State v. Lutey Bros., 55 M 545, 179 P 457; 
; see, also, Lutey Bros. vs ‘Jackson 55 M 
Laborer ce ie 556, 557, 179 P 459. 


The use of trading stamps which are 


2431. Issuance of license and fee for same. In order to obtain such 
license, the person, firm, or corporation applying therefore shall pay to the 
‘county treasurer of the county for which such license is sought the sum 
of six thousand dollars, and upon such payment being made, the county 
treasurer shall issue to such person, firm, or corporation so paying, a 
license to, for the period of one year, give or furnish or include in or with 
sales of goods, wares, or merchandise, premiums or bonuses, or other 
similar devices, as described in the preceding section, or to pack such 
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premiums or bonuses in or deliver same in connection with packages of 
merchandise, as premiums or bonuses. 
History: En. Sec. 2, Ch. 17, L. 1917; re-en. Sec. 2431, R. C. M. 1921. 


2432. Contents of license. Such license shall contain the name of the 
grantee thereof, the date of its issuance and expiration, and name of the 
town or city or place in which the same shall be used, and shall only op- 
erate to license retail sales made in such town, city, or place. 

History: En. Sec. 3, Ch. 17, L. 1917; re-en. Sec. 2432, R. C. M. 1921. 


2433. Penalty for violation of law. Any person, firm, or corporation 
violating any of the provisions of this act shall, for each single offense, 
be deemed guilty of a misdemeanor, and punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars, or by impris- 
onment in the county jail not to exceed sixty days, or by both such fine 
and imprisonment. 

History: En. Sec. 4, Ch. 17, L. 1917; re-en. Sec. 2433, R. C. M. 1921. 


CHAPTER 227 
PUBLIC CONTRACTORS’ LICENSE 


Section 2433.1. Definitions. 
2433.2. “Unlawful to engage in public contracting business without license. 
2433.3. State board of equalization as registrar. 
2433.4. Application for license—contents. 
2433.5. Classes of licenses—rights granted under license—fees. 
2433.6. Investigation of applicant and granting of license—renewals—fees. 
2433.7. Bids to show bidder is licensed and class of bid. . 
2433.8. Expense of act, how paid—disposal of funds. 
2433.9. Records—public may inspect—certified copies—fees. 
2433.10. Complaints against licensee—grounds—investigation—hearing—sus- 
pension of license—appeals. 
2433.11. Relicensing not to be within year of cancellation. 
2433.12. Penalty for acting without license. 


2433.1. Definitions. The following words, terms and phrases in this 
act are, for the purposes hereof, defined as follows: 


(a) The word ‘‘person”’’ includes any individual, firm, copartnership, 
association, corporation or other group or combination acting as a unit, 
and the plural as well as the singular number, unless the intent to give 
a more limited meaning is clearly disclosed by the context hereof. 


(b) <A ‘‘publie contractor’’ within the meaning of this act shall include 
any person who submits a proposal to or enters into a contract with the 
state of Montana, or with any board, commission or department thereof, 
or with any board of county commissioners, or with any city or town coun- 
cil, or with any agency of any thereof, or with any other public board, 
body, commission or agency, authorized to let or award contracts for the 
construction or reconstruction of any public work when the contract cost, 
value or price thereof exceeds the sum of one thousand dollars ($1,000.00). 

(c) The term ‘‘public contractor’’ includes sub-contractors undertak- 
ing to perform the work covered by the original contract, or any part. 
thereof, the contract cost, value or price of which exceeds the sum of one: 
thousand dollars ($1,000.00). 

History: En. Sec. 1, Ch. 178, L. 1935. 
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2433.2. Unlawful to engage in public contracting business without li- 
cense. From and after the passage and approval of this act, it shall be 
unlawful for any person, firm, copartnership, corporation, association or 
any combination of any thereof, to engage in the business or act in the 
capacity of public contractor as herein defined within the state of Montana 
without having a license therefor as herein provided. 

History: En. Sec. 2, Ch. 178, L. 1935. 


2433.3. State board of equalization as registrar. The state board of 
equalization of the state of Montana is hereby constituted the registrar for 
- the purpose of this act, and is empowered to employ such assistance and to 
procure such records, supplies and equipment as may be necessary to carry 
out its provisions. 

History: En. Sec. 3, Ch. 178, L. 1935. 


2433.4. Application for license—contents. To obtain a license under 
this act, the applicant shall submit, on such forms as the registrar shall 
prescribe, an application, under oath, which shall contain a statement of 
the applicant’s experience and qualifications as a contractor; the value 
and character of contract work completed, and for whom performed dur- 
ing five (5) years prior to the filing of such application; and a complete 
financial statement on such forms and disclosing such information as shall 
be required by the registrar. Such application shall also contain such 
other information as may be requested by the registrar under such rules 
and regulations as may be adopted by said registrar and which will assist 
sald registrar in determining the applicant’s fitness to act in the capacity 
of a public contractor as defined in this act; and such application shall 
also contain a statement that the applicant desires the issuance of a license 
under the terms of this act, and shall specify the class of license applied 
for as hereinafter provided. 

History: En. Sec. 4, Ch. 178, L. 1935. 


2433.5. Classes of licenses—rights granted under license—fees. There 
shall be three classes of licenses issued under the provisions of this act; 
and such classes of licenses are hereby designated as classes A, B, and C. 
Any applicant for a license under the provisions hereof, shall specify in his 
application the class of license applied for. 


The holder of a class A license shall be entitled to engage in the public 
contracting business within the state of Montana without any limitation 
as to the value of any single public contract project, subject, however, to 
such prequalification requirements as may be imposed by the public body 
or bodies referred to in section 1(b) hereof, and at the time of making 
the application for such license the applicant shall pay to the registrar a 
fee in the sum of two hundred dollars ($200.00). 


The holder of a class B license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
value in excess of fifty thousand dollars ($50,000.00) ; and shall pay unto 
the registrar as a license fee the sum of one hundred dollars ($100.00) for 
such class B license at the time of making application therefor. 
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The holder of a class C license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
value in excess of twenty-five thousand dollars ($25,000.00) ; and shall pay 
unto the registrar as a license fee the sum of ten dollars ($10.00) at the 
time of making application therefor. 

Nothing herein shall require any contractor to pay any license fee on 
any public contract project of a value less than one thousand dollars 
($1,000.00). 

History: En. Sec. 5, Ch. 178, L. 1935. 


2433.6. Investigation of applicant and granting of license—renewals— 
fees. It shall be the duty of the registrar to investigate and determine the 
applicant’s fitness to act in the capacity of public contractor, as defined in 
this act, and no license shall be issued unto such applicant until the expira- 
tion of thirty (80) days from and after the filing of such application; pro- 
vided, that this latter provision shall not apply to bids or proposals made 
or requested, nor to contracts let or awarded, during the period of forty 
(40) days immediately following the passage and approval of this act. 
The license so issued in pursuance of the first application shall entitle the 
licensee to act as a public contractor within this state, subject to the limi- 
tations of such license, until the expiration of the then current calendar 
year. 


Any license issued under the provisions of this act may be renewed for 
each successive calendar year by obtaining from the registrar a certificate 
of renewal thereof. For the purpose of obtaining such certificate of re- 
newal the licensee shall file with the registrar an application therefor, 
stating the class of license applied for and containing the same information 
as that required in the application for the original license. The application 
for such certificate of renewal must be made to the registrar on or before 
the first day of March of each successive calendar year; and such renewal 
certificate shall be good for the then current calendar year. 


At the time of filing the application for a certificate of renewal, the 
applicant shall pay unto the registrar a license fee equal to fifty (50) per 
cent of the license fee for the original license; provided that if any appli- 
cant for a certificate of renewal shall apply for a renewal under a different 
class from the license theretofore issued to him, such new license shall 
only be issued upon the same showing and under the same terms and condi- 
tions and upon payment of the same fee required for the issuance of an 
original license. 

All certificates of renewal, wherein the applicant does not apply for 
a change in the class of license shall be issued by the registrar to the appli- 
cant forthwith when the application is filed and the license renewal fee 
paid. 

History: En. Sec. 6, Ch. 178, L. 1935. 


2433.7. Bids to show bidder is licensed and class of bid. All bids and 
proposals for the construction of any public contract project subject to 
the provisions of this act shall contain a statement showing that the bidder 
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or contractor is duly and regularly licensed hereunder. The number and 
class of such license then held by such pubhe contractor shall: appear 


value of the project shall fall as hereinbefore provided. 
History: En. Sec. 7, Ch. 178, L. 1935. 


2433.8. Expense of act, how paid—disposal of funds. Any and all ex- 
penses incurred by the registrar in the administration of this act shall be 
paid out of the fund accruing from the fees imposed by and collected 
under the provisions hereof. All moneys collected hereunder, less the ex- 
pense incurred in the administration of this act, shall be deposited by the 
registrar with the state treasurer, who shall credit them to the general 
fund of the state. 

History: En. Sec. 8, Ch. 178, L. 1935. 


2433.9. Records—public may inspect—certified copies— fees. The 
registrar shall maintain in said registrar’s office at Helena, Montana, open 
to public inspection during office hours, a complete indexed record of all 
applications and all licenses issued and all certificates of renewal and of 
cancellations or suspensions thereof; and shall furnish a certified copy 
of any license issued, of renewal certificates, or of the cancellations or 
suspensions thereof, upon receipt of the sum of one dollar ($1.00); and 
such certified copy shall be received in all courts and elsewhere as prima 
facie evidence of the facts stated therein. 

History: En. Sec. 9, Ch. 178, L. 1935. ; 


2433.10. Complaints against licensee—grounds—investigation—hearing 
—suspension of license—appeals. Any person, firm, copartnership, corpora- 
tion, association or other organization may file a duly verified complaint 
with the registrar charging that the licensee is guilty of one or more of 
the following acts or omissions: 

(1) Abandonment of any contract without legal excuse; 

(2) Diversion of funds or property received under express agreement 
for prosecution or completion of a specific contract under this act, or for 
a specified purpose in the prosecution or completion of any contract, and 
their application or use for any other contract, obligation or purpose with 
intent to defraud or deceive creditors or the owner; . 

(3) The doing of any wilful fraudulent act by the licensee as a public 
contractor in consequence of which another is substantially injured; 

(4) The making of any false statement in any application for a license 
er renewal thereof. 

Upon the filing of such complaint the registrar shall investigate the 
charge and within sixty days after the filing of such complaint shall 
render and file said registrar’s decision with said registrar’s reasons there- 
for. If the registrar’s decision be that the licensee has been guilty of any 
of such acts or omissions, said registrar shall suspend the contractor’s 
license. At any time within twenty days thereafter the complainant or the 
contractor may petition the registrar for a rehearing. In the order grant- 
ing or denying such rehearing the registrar shall set forth a statement of | 
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the particular grounds and reasons for said registrar’s actions on such 
petition and shall mail a copy of such order to the parties who have ap- 
peared in support of or in opposition to the petition for rehearing. If 
a rehearing be granted, the registrar shall set the matter for further hear- 
ing on due notice to the parties, and within thirty days after submission 
of the matter, serve said registrar’s decision after rehearing in like manner 
as an original decision. 

The filing of such petition for rehearing as to the registrar’s actions 
in suspending or cancelling such license shall suspend the operation of 
such action and permit the licensee to continue to do business as a public 
contractor pending final determination of the controversy. 

Within thirty days after the decision on rehearing, any party aggrieved 
by such decision of the registrar may appeal therefrom to the district 
- court in and for the county in which the licensee under this act resides or 
does business as a public contractor, by serving upon the registrar a notice 
of such appeal. The matter shall thereupon be heard de novo by the 
district court. An appeal may be taken from the decision of the district 
court in the same manner as appeals in other civil cases. 

In all cases where the licensee has filed his notice of appeal from the 
decision of the registrar or from the decision of the district court, such 
licensee shall be entitled to continue to do business as a public contractor 
pending final decision of the controversy. 

History: En. Sec. 10, Ch. 178, L. 1935. 


2433.11. Relicensing not to be within year of cancellation. After can- 
cellation of a license such licensee shall not be relicensed during the current 
calendar year in which the offense was committed. 

History: En. Sec. 11, Ch. 178, L. 1935. 


2433.12. Penalty for acting without license. Any person, firm, co- 
partnership, corporation, association or other organization acting in the 
capacity of public contractor within the meaning of this act, without a 
license as herein provided, shall be guilty of a misdemeanor and shall, 
upon conviction thereof, if a person, be punished by a fine of not to exceed 
five hundred dollars ($500.00) or by imprisonment in the county jail for 
a term not to exceed six months or by both such fine and imprisonment, 
in the discretion of the court. The same penalties shall apply, upon con- 
viction, to any member of a copartnership, or to any construction, manag- 
ing or directing officer of any corporation or other organization consenting 
to, participating in, or aiding or abetting any such violation of this act. 

History: En. Sec. 12, Ch. 178, L. 1935. 


CHAPTER 228 
MISCELLANEOUS LICENSES 


Section 2434. Billiard tables—pawnbrokers—theaters—intelligence offices—shooting 
gallery. 
2435. Railways acting as warehouses. 


2435.1. Cigarette dealers’ license—amount of. 

2435.2. Time for procuring license—separate licenses for each establishment— 
local licenses also required. 

2435.3. Violation of act deemed misdemeanor—penalty. 
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2435.4. Payment of expenses—disposition of revenue. 
2436. License of manufacturer of soft drinks. 
2438. Keeper of skating-rink or merry-go-round. 
2439. Moving picture shows—amount of license. 
2440. Laundries. 


2441, Architects, builders, contractors, manufacturers. 
2442. Manufacturers of malt. 
2443, Penalty for failure to procure license. 


2434. Billiard tables—pawnbrokers — theaters — intelligence offices— 
shooting gallery. License must be obtained for the purposes hereinafter 
named, for which the county treasurer must require payment as follows: 

1. Each proprietor of a billiard, pool, or bagatelle table not kept ex- 
clusively for family use, for each table three dollars and seventy cents per 
quarter; and for a bowling alley, five dollars per quarter for each alley;. 
but no license must be granted for a term less than three months. 

2. The manager or lessee of every theater (not a variety or concert 
theater), one hundred dollars per annum; except that in towns of a popu- 
lation of three thousand five hundred or less, in cases where no monthly 
license is paid, a license of two dollars for each single performance must. 
be paid; for each single exhibition of opera or concert singer: (not exhib- 
ited in any theater where a yearly license is paid), three dollars; for min- 
strels, legerdemain, or shows not herein provided for, five dollars for each: 
single performance (when not in a theater where a yearly license is paid) ;. 
for each variety or concert theater, whether an admittance fee is charged. 
or not, seventy-five dollars per month; for every circus or menagerie, in- 
cluding side-shows, one hundred and twenty-five dollars per day; but no: 
license must be collected from any amateur exhibition or concert for school. 
or charitable or religious purposes, from any county, district or state agri-- 
cultural fairs, rodeo associations, or from any veterans’ organizations not. 
conducted for private gain. 

3. For each pawnbroker, fifty-five dollars per quarter. 

4. For each keeper of an intelligence office, ten dollars per quarter.. 

5. For each keeper of a shooting gallery, for gain, fifteen dollars per: 


quarter. 

History: En. Sec. 1, Ch. 117, L. 1903; References 
re-en. Sec. 2758, Rev. C. 1907; re-en. Sec. Cited or applied as section 2758, revised: 
2434, R. C. M. 1921; amd. Sec. 1, Ch. 44, codes, in Equitable Life Assur. Co. v.. 
L. 1935. Cal. Pol. C. Sec. 3380. Hart, 55 M 76, 84, 173 P 1062. 


2435. Railways acting as warehouses. Each railway company acting: 
in the capacity of a warehouse for the purpose of storing and distributing: 
goods, except any other than the capacity of common earriers, shall pay a 
license of ten dollars ($10.00) per quarter in each county in which said. 
business may be earried on. 


History: En. Sec. 1, Ch. 22, I. 1907; Sec. 2763, Rev. C. 1907; amd. Sec. 1, Ch. 100,. 
L..1917; re-en. Sec. 2435, R. C. M. 1921; amd. Sec. 5, Ch. 28, Ex. L. 1933. : 


2435.1. Cigarette dealers’ license—amount of. Every person, or per- 
sons, firm, co-partnership, joint stock company, association, and every cor- 
poration engaging in or carrying on the business of selling cigarettes, cig-. 
arette paper, or the material used in the making of cigarettes, except to-- 
bacco, must, for the year 1934, and each year thereafter, when engaged im 
or carrying on any such business within this state, pay to the state treas- 
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urer, for the exclusive use and benefit of the state of Montana, a license tax 
for engaging in and carrying on such business, in the sum of five dollars 
($5.00) per annum. 

History: En. Sec. 1, Ch. 28, Ex. L. 1933. 


2435.2. Time for procuring license—separate licenses for each estab- 
lishment—local licenses also required. A license must be procured from 
the state board of equalization immediately before the commencement of 
said business; and separate licenses must be obtained for each branch 
establishment or separate house of business located within the state and 
carrying on said business. No such license shall authorize any person to 
carry on any business within the limits of any incorporated city or town 
having power by its charter to impose or levy city or town license taxes, 
unless such person, in addition to the license provided by this act, also 
procures the license required by the ordinance or orders of such city or 
town. 

History: En. Sec. 2, Ch. 28, Ex. L. 1933. 


2435.3. Violation of act deemed misdemeanor—penalty. Every per- 
son who commences or carries on such business without taking out or pro- 
curing the license provided for in this act is guilty of a misdemeanor, and 
shall be punishable as in the case of other misdemeanors and in addition 
thereto shall be liable to a penalty of ten per centum (10%) of the amount 
of said license, which said penalty must be added to the amount of said 
license, and collected by the state treasurer at the time of the collection 
of the license; but the payment of said penalty shall in no event relieve 
any person from prosecution for such misdemeanor. 

History: En. Sec. 3, Ch. 28, Ex. L. 1933. 


2435.4. Payment of expenses—disposition of revenue. The expense of 
carrying out the provisions of this act, including cost of stamps, printing 
and incidental expenses, shall be defrayed out of the funds collected here- 
under and shall not exceed three hundred dollars ($300.00) per annum. 
All license taxes collected under the provisions of this act, less expenses 
_ of administration, shall be deposited to the credit of the general fund of 
the state. 

History: En. Sec. 4, Ch. 28, Ex. L. 1933. 


2436. License of manufacturer of soft drinks. Every manufacturer 
of non-intoxicating beverages, pop, soda waters, or other light drinks 
put up in bottles or other containers, in all cities having a population 
of ten thousand people or over, shall pay a license of sixty dollars semi- 
annually; in all cities or towns of more than five thousand and less than 
ten thousand in population, shall pay a license of forty dollars semi- 
annually ; and in all cities or towns with a population of less than five thou- 
sand shall pay a license of twenty-five dollars semi-annually. 


History: En. Sec. 3, p. 199, L. 1897; ical code, before amendment, in State v. 
re-en. Sec. 2770, Rev. C. 1907; amd. Sec. 1, Courtney, 27 M 378, 382, 71 P 308; as 
Ch. 26, L. 1921; re-en. Sec. 2436, R. C. M. section 2770, revised codes, in Equitable 
1921. Life Assur. Co. v. Hart, 55 M 76, 81, 173 

mp eraraarece P 1062; State v. Yale Oil Corp. of South 


: ; ; ; Dakota, 88 M 506, 510, 295 P 255. 
Cited or applied as section 4068, polit- 
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2437. Repealed—Chapter 163, laws of 1935. 


2438. Keeper of skating-rink or merry-go-round. Every keeper of a 
roller or ice-skating rink or merry-go-round in cities or towns of three thou- 
sand people and upward must procure a license and pay therefor the sum 
of fifty dollars per quarter; and in towns of one thousand, and less than 
three thousand people, thirty dollars per quarter; and in towns of less. 
than one thousand inhabitants, ten dollars per quarter. 

History: En. Sec. 4077, Pol. C. 1895; re-en. Sec. 2775, Rev. C. 1907; re-en. Sec. 
2438, R. C. M. 1921. 

2439. Moving picture shows—amount of license. No license shall be 
required for the operation or exhibition of moving picture shows in any 
city, town, or village where the population does not exceed one thousand 
five hundred. In all other cities the license shall be twenty-five dollars. 
per year. 

History: En. Sec. 1, Ch. 81, L. 1913; re-en. Sec. 2439, R. C. M. 1921. 

2440. Laundries. Every person engaged in laundry business, other 
than the steam-laundry business, shall pay a license of ten dollars per quar- 
ter; provided, that this act shall not apply to the women engaged in the 
laundry business, where not more than two women are engaged or em-- 
ployed or kept at work, and said license shall be for one place of business. 


only. P 

History: En. Sec. 4, p. 200, L. 1897; 
re-en. Sec. 2776, Rev. C. 1907; re-en. Sec. 
2440, R. C. M. 1921. 


Constitutionality 


Validity of license tax upon laundries 
upheld. State ex rel. Sam Toi v. French, 
17 M 54, 41 P 1078; State v. Camp Sing, 
18 M 128, 44 P 516. 

The legislature is not required to tax 
all occupations equally or uniformly; 
hence it had power to single out proprie- 
tors of hand laundries and compel them 
to pay a license; and so long as the law 
was uniform as to all_persons operating 
such laundries, there was no denial of the 
equal protection of the laws. Quong Wing 
v. Kirkendall, 39 M 64, 69, 101 P 250; 


2441. Architects, builders, contractors, manufacturers. 


affirmed in 223 U. S. 59, 63, 56 L. Ed.. 
350, 32 Sup. Ct. 192. 

Id. Assuming that this section classifies: 
laundries for license purposes, into steam. 
laundries and laundries operated by hand, 
such classification is not arbitrary or un- 
reasonable. 

This section is not, because of the ex- 
emptions therein contained, an unconsti- 
tutional denial of the equal protection of 
the laws. Quong Wing v. Kirkendall, 223. 
U. 8. 59, 56 L. Ed. 350, 32 Sup. Ct. 192. 


References 


Cited or applied as section 2776, revised. 
codes, in Quong Wing v. Kirkendall, 47 
M°16,-17, 130 P 2. 


Every archi- 


tect, builder, contractor, or manufacturer, doing a business of more than 
fifteen thousand dollars per year, must pay a license of ten dollars per 


quarter. 


History: En. Sec. 4082, Pol. C. 1895; 
re-en. Sec. 2778, Rev. C. 1907; re-en. Sec. 
2441, R. C. M. 1921. 


Constitutionality 


The tax imposed by this section upon 
a manufacturer is the license or occupa- 
tion tax provided for by the last sentence 
of section 1, article XII, of the constitu- 
tion, and is not controlled by the uniform- 
ity clause contained in section 11 of the 
same article; hence such license tax may 
be graduated according to the amount of 
business done and is not open to attack 


as being discriminatory because one do- 
ing a business of $15,000 or less a year is. 
relieved from the payment thereof. State 
v. Hennessy Co., 71 M 301, 303 et seq.,. 
230 P 64. 


Who Are Manufacturers 


A merchant tailor is not a manufac- 
turer within the meaning of this section. 
aan v. Johnson, 20 M 367, 369, 51 P 

Held, that a company conducting a 
bakery is a manufacturer within the 
meaning of this section, providing for the 
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payment of a license of ten dollars per References 


quarter by every manufacturer doing a Cited or applied as section 2778, revised 
business of more than $15,000 per year;. godes, in Equitable Life Assur. Co. v. 
a manufacturer being one who produces fart 55 M 76. 84. 173 P 1062. 

articles for use from either raw or man- : st 

factured materials by giving to them 

new forms, qualities, properties or com- 

binations. 


2442. Manufacturers of malt. Every manufacturer of malt, when 
not engaged in the manufacture of malt liquors in the state of Montana, 
must pay a license of one hundred dollars per annum. 


History: En. Sec. 5, p. 200, L. 1897; ical code, in State v. Courtney, 27 M 378, 
re-en. Sec. 2779, Rev. C. 1907; re-en. Sec. 382, 71 P 308; as section 2779, revised 
2442, R. C. M. 1921. codes, in Equitable Life Assur. Co. v. 


References Hart, 55 M 76, 84, 173 P 1062. 


Cited or applied as section 4083, polit- 


2443. Penalty for failure to procure license. Every person who com- 
mences or carries on a business, trade, profession, or calling, for the trans- 
action or earrying on of which a license is required by the provisions 
of any of the license laws of the state of Montana, without taking out or 
procuring such license is guilty of a misdemeanor, and shall, unless spe- 
cific punishment is prescribed by some other law of this state, be punish- 
able as in the case of other misdemeanors and in addition thereto shall 
be liable to a penalty of ten per cent. of the amount of said license, which 
said penalty must be added to the amount of said license, and collected 
by the county treasurer at the time of the collection of the license, but 
the payment of said penalty shall in no event relieve any person from 
prosecution for such misdemeanor. 


History: En. Sec. 6, p. 200, L. 1897; poses a penalty for doing business without 
re-en. Sec. 2780, Rev. C. 1907; amd. Sec. the license required. State ex rel. Carter 
1, Ch. 25, L. 1921; re-en. Sec. 2443, R. ©. v. Kall, 53 M 162, 165, 162 P 385. 


M. 1921. References 


Operation and Effect Foorman v. Boland, 59 M 185, 196 P 
This section does not authorize an action 147. 
to collect a license tax, but merely im- 
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2443.1. Produce wholesaler, meaning of term. For the purpose of 
this act any person who shall buy to sell at wholesale, or contract to buy 
to sell at wholesale, or who shall handle at wholesale for the purpose of 
resale, or who shall handle at wholesale on account of, or as agent for 
another, any produce as herein defined; shall be deemed a dealer at whole- 
sale. Provided, that a trucker operating for hire under an M. R. C. license 
and not buying or selling any produce as herein defined, shall not come 
under the provisions of this act. Provided further, that the provisions of 
this act shall not apply to dealers at retail. 

History: En. Sec. 1, Ch. 164, L. 1933. 


2443.2. Produce wholesalers’ license—who shall pay. No person shall 
engage in, or purport to be engaged in, or hold himself out as being en- 
gaged in the business of a dealer at wholesale, or as being a dealer at 
wholesale, as defined in this act, unless he shall be licensed to carry on 
such business by the commissioner. Provided, that the provisions of this 
act shall not apply to a farmer or gardener selling his own products, but 
who shall whenever called upon to do so by an inspector furnish a sworn 
statement that the goods handled by him were actually grown by him 
and the inspector is hereby authorized for the purpose of this act to ad- 
minister the oath. 

History: En. Sec. 2, Ch. 164, L. 1933; amd. Sec. 1, Ch. 173, L. 1935. 


2443.3. Definitions. a. The term ‘‘produce’’ as used in this act shall 
mean and include the natural products of the farm, and natural products 
of the orchard, vineyard, garden and apiary, raw and manufactured 
(except grains, dairy products, livestock, poultry and poultry products), 
when handled for the purpose of resale. 

b. The term “‘person’’ shall mean an individual, or group of persons, 
exchange, firm, copartnership, corporation or association. 

ce. The term ‘‘commissioner’’ shall mean the commissioner of agricul- 
ture of the state of Montana. 

History: En. Sec. 3, Ch. 164, L. 1933. 


2443.4. Application for license—contents—bond—expiration date— 
schedule of commissions and charges to be filed. Licenses to engage in the 
business of a dealer at wholesale within the state of Montana shall be 
issued by the commissioner to such reputable persons as shall apply there- 
for, pay the prescribed fee and comply with the conditions herein speci- 
fied, to-wit: 

a. The application shall be in writing, accompanied by the prescribed 
fee, and under oath shall set forth the place where the applicant intends 
to carry on the business for which the license is desired, and a separate 
license shall be required for each place of business, and for the purpose of 
this act each truck used for assembling and distributing produce other 
than from a permanently established place of business through which all 
business of sales and accounts are handled shall be considered a separate 
place of business; the estimated amount of business to be done monthly; the 
full names of the persons constituting the firm, in case the applicant is a 
copartnership; the name of the officers of the corporation and where in- 
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corporated, if a corporation; and a financial statement showing the value 
and character in a general way of the assets and the amount of liabilities. 
of the applicant. | 

b. Before issuing any license as provided by this act, the commis- 
sioner shall require the applicant to execute and file with him a good and 
sufficient bond to the state of Montana in an amount to be fixed by the 
commissioner based on the monthly business to be transacted by the appli- 
cant, said bond to be not less than one thousand dollars ($1,000.00). The 
commissioner may from time to time require additional bond should the 
business transacted warrant such increase under penalty of revoking the 
license. Said bond to be executed by the applicant as principal and a 
surety company authorized to do business in this state as surety; the form 
thereof to be fixed by the commissioner, conditioned for the faithful per- 
formance of his duties as a dealer at wholesale; for the observance of 
all laws relating to the carrying on of the business of a dealer at whole- 
sale; for the payment, when due, of the purchase price of produce pur- 
chased by him; for the prompt reporting of sales as required by law to all 
persons consigning produce to the dealer as licensee for sale on commis- 
sion and the prompt payment to persons entitled thereto of the proceeds. 
of such sales less lawful charges, disbursements and commission. Such bond 
shall cover all wholesale produce business transacted in whole or in part 
within the state of Montana. 


e. All licenses shall expire December 31st of each year; the license, or 


a certified copy thereof, shall be kept posted in the office of the licensee 
at each place within the state where he transacts business; the fee for each 
license shall be one hundred dollars ($100.00) and for each certified copy 


thereof one dollar ($1.00). Except that where a truck is the place of 
business the license fee for the first truck shall be one hundred dollars. 


($100.00) and for each additional truck fifty dollars ($50.00). 


d. The applicant shall file with the commissioner a schedule of his. 


commissions and charges for services in connection with produce handling 
on account of or as agent for another. : 
History: En. Sec. 4, Ch. 164, L. 1933; amd. Sec. 2, Ch. 173, L. 1935. 


2443.5. Investigation of applicant—hearings—findings of commissioner... 


The commissioner shall examine such application and cause an investiga- 


tion to be made of said applicant and his business, business rating, charac- 


ter and reputation. If, from such examination and investigation the com- 


missioner shall determine that the said applicant is in the matter of his. 


business, business rating, character and reputation not properly qualified 
to engage in business as a dealer, he shall refuse to grant a license and 
shall deny the application, and notify the applicant in writing of his de- 


cision. Any applicant whose application is denied by the commissioner 
may within ten (10) days after the mailing of said notice of rejection, 


petition said commissioner for a hearing and thereupon said commis- 
sioner shall afford applicant an opportunity for a hearing on a date not 
less than ten (10) nor more than twenty (20) days after the receipt of said’ 


petition. Any and all persons who may have objected to the licensing 
of applicant shall be given at least ten (10) days’ notice of said hearing: 
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by mail. Said hearing shall be informal and the commissioner shall hear 
any and all evidence which may be offered or adduced either for or 
against said applicant, in the matter of his business, business rating, 
character and reputation. After hearing all such evidence, the commis- 
sioner shall make his findings of fact on which he may again deny the 
said application or grant the same as he finds the facts to be, and the said 
findings of fact made by the commissisoner shall be conclusive, subject 
however, to the right of appeal as hereinafter provided. 
History: En. Sec. 5, Ch. 164, L. 1933. 


2443.6. Records to be kept—contents. Every dealer in produce shall 
make and keep a full and complete record of all produce handled by him 
covering the following facts: 

a. The name and address of the producer or shipper. 

The date of receipt of each consignment. 

The kind and quantity of produce received. 

The agreed purchase price or commission charged. 

Date of sale. 

Price at which sold. 

The name of the person, firm or corporation to whom sold. 

An itemized statement of charges to be paid by the producer in 
connection with the sale. 

i. The above information and record shall be open for confidential 
inspection of the commissioner or his deputies. 

History: En. Sec. 6, Ch. 164, L. 1933. 


Poe to Bo > 


2443.7. Inspection and report concerning produce. Whenever any 
dealer at wholesale, to whom produce has been shipped, or consigned for 
sale on a commission basis, or on consignment or under any circumstances 
wherein the title to said produce remains with the shipper, has received 
the same, he shall within a reasonable time thereafter, make a written re- 
port to the shipper, which report shall include the exact time of arrival; 
the quantity and quality of the produce; and in the event such produce 
is received in a decayed or damaged condition noticeable upon arrival, 
the dealer shall have the common carrier or horticultural inspector of the 
state of Montana make proper record certifying such condition; and the 
dealer shall notify the consignor promptly so that the consignor can take 
further action to verify the report. 

History: En. Sec. 7, Ch. 164, L. 1933. 


2443.8. Enforcement of provisions of act—hearings. For the pur- 
pose of enforcing the provisions of this act, the commissioner upon his own 
motion may, or upon verified complaint against any dealer or any person, 
firm, exchange, association, or corporation assuming or attempting to act 
as such, shall have full authority to, and must make any and all investiga- 
tions he deems necessary, and he shall have at all times free and unim- 
peded access to all buildings, yards, warehouses, storage and transporta- 
tion or any other facilities or places in which any produce is kept, stored, 
handled or transported. If the commissioner, upon investigation, shall 
have reason to believe that any dealer is not acting in accordance with 
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the provisions of this act, or upon the filing of a verified complaint 
against any dealer, it shall be the duty of the commisisoner to have per- 
sonal service made on said dealer or to mail by registered mail a com- 
plaint, or a copy of the verified complaint against said dealer, and in the 
event dealer fails to make informal adjustment or settlement of the 
charges set forth therein, to the satisfaction of the commissioner, the com- 
missioner shall give notice of the time and place of a formal hearing thereon. 
Notice of any hearing shall be given at least twenty (20) days prior thereto 
and said hearing shall be held in the city or town in which the transaction 
complained of is alleged to have occurred. 


He shall have full authority to administer oaths and take testimony 
hereunder, to issue subpoenas requiring the attendance of witnesses before 
him, together with all books, memoranda, papers and other documents, 
articles or instruments; to compel the disclosure by such witnesses of all 
facts known to them relative to the matters under investigation, and all 
parties disobeying the orders of subpoenas of said commissioner shall be 
guilty of contempt and shall be certified to any district court of the state, 
which court shall punish any such contempt. Copies of records, inspection 
certificates, certified reports and all papers on file in the office of the com- 
missioner shall be prima facie evidence of the matters therein contained. 


At the time and place appointed for such hearing, the commissioner shall 
hear all parties and their evidence and thereupon the commissioner shall 
dismiss the charges, or suspend the license of said dealer for a specified 
period, or revoke the same, or make such other appropriate order as may be 
deemed just and proper; any order shall specify the effective date thereof 
and any order other than the one suspending or revoking a license shall 
automatically suspend such license until such order is complied with. 

History: En. Sec. 8, Ch. 164, L. 1933. 


2443.9. Record of proceedings and hearings to be kept by commis- 
sioner—record on review. The commissioner shall keep a full and com- 
plete record of all proceedings and hearings had before the commissioner 
of any formal hearing, and all testimony produced before the commis- 
sioner shall be taken down by a stenographie reporter appointed by the 
commissioner, and the party shall be entitled to be heard in person or by 
attorney. In ease of an action to review any order or decision of the 
commissioner a transcript of such testimony together with all exhibits and 
of the pleadings, records, and proceedings in the cause shall constitute the 
record. 

History: En. Sec. 9, Ch. 164, L. 1933. 


2443.10. Appeal to district court. Any action of the state commissioner 
of agriculture with reference to the granting of, or the refusal to grant, 
or to renew any license, or with reference to the revocation or suspension 
of any license granted under the provisions of this act, be reviewed upon 
appeal to any district court of the state of Montana, but pending final de- 
termination of any such review, in the case of the revocation of or refusal 
to renew the license of any produce dealer, such license shall be deemed in 
full force and effect until the final determination of such proceedings; pro- 
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vided, that no license shall be refused during the time or on account of the 
pendency of any review proceedings. 
History: En. Sec. 10, Ch. 164, L. 1933. 


2443.11. Time for appeal. Within thirty (30) days after the rendition 
of the decision by the commissioner and within twenty (20) days after 
notice thereof any party affected thereby may appeal to the district court 
of the judicial district of the state of Montana, in and for the county in said 
state wherein said transaction occurred or the dealer may have his place 
of residence, or if such dealer be a corporation may have its principal office 
or place of business, and said appeal shall be for the purpose of having the 
lawfulness of the original order or decision of the commissioner inquired 
into and determined. 


’ History: En. Sec. 11, Ch. 164, L. 1933. 


2443.12. Notice on appeal—certification of record to district court. 
Said appeal shall be taken by serving a written notice of said appeal on the 
commissioner, which said service shall be made by the delivery of a copy 
of such notice to said commissioner and filing the original with the clerk 
of the court to which said appeal is taken. A copy of such notice must 
also be served upon the adversary party, if there be any, by mailing the 
same to said adversary party to such address of said party. The order of 
filing and serving of said notice is immaterial. 

Immediately upon service upon said commissioner of said notice the said 
commissioner shall certify to said district court the entire record of proceed- 
ings including all testimony and evidence taken by said commissioner, with 
the clerk of said district court. Upon said appeal said district court shall 
act as a court of review. . 

History: En. Sec. 12, Ch. 164, L. 1933. 


2443.13. Regulations for enforcement of act may be made by commis- 
sioner. The commissioner shall have power and it shall be his duty from 
time to time to make and publish uniform rules and regulations not incon- 
sistent with the law for carrying out and enforcing the provisions of this 
rah 

History: En. Sec. 13, Ch. 164, L. 1933. 


2443.14. Cooperation with similar agencies. The commissioner shall 
cooperate with the United States department of agriculture and with other 
federal authorities, and with the state and municipal authorities of this and 
other states, and do and perform such other acts and things as may be nec- 
essary and proper in carrying out the purposes of this act. 

History: En. Sec. 14, Ch. 164, L. 1933. 


2443.15. Disposition of license fees. All sums received by the commis- 
sioner for license fees under the provisions of this act shall be paid into the 
state treasury and deposited in the special fund known as the ‘‘revolving 
fund of the division of horticulture’’ to be expended by the chief of said 
division upon approval of the treasurer of the state of Montana, and all 
moneys so deposited shall be held subject to the uses of the chief of the 
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division of horticulture for the purpose of carrying out the provisions of 
this act. . 
History: En. Sec. 15, Ch. 164, L. 1933. 


2443.16. Violation of provisions or regulations deemed misdemeanor— 
penalty. Any person who shall violate any of the provisions of this act, 
or who shall fail to comply with the regulations prescribed by this act, or 
who shall fail or neglect to obey any lawful order of the state department 
of agriculture, or the commissioner, or any other officer thereof made pur- 
suant to the authority of this act, shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of not less than twenty-five 
dollars ($25.00) and not more than five hundred dollars ($500.00), or by 
imprisonment in the county jail for not to exceed six months, or both such 
fine and imprisonment, and such fine shall be paid into the state treasury 
and deposited as provided in section 2443.15; provided, however, that noth- 
ing in this act will apply to a consumer or group of consumers acting co- 
operatively in obtaining produce for their own use only and not for resale. 

History: En. Sec. 18, Ch. 164, L. 1933; amd. Sec. 3, Ch. 173, L. 1935. 
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ENABLING ACT 


See. 11. That all lands granted by this act shall be disposed of only 
at public sale after advertising—tillable lands capable of producing agri- 
cultural crops for not less than ten dollars ($10.00) per acre, and lands 
principally valuable for grazing purposes for not less than five dollars 
($5.00) per acre. Any of the said lands may be exchanged for other lands, 
public or private, of equal value and as near as may be of equal area, but 
if any of the said lands are exchanged with the United States such 
exchange shall be limited to surveyed, nonmineral, unreserved public lands 
of the United States within the state. 


The said lands may be leased under such regulations as the legislature 
may prescribe; but leases for grazing and agricultural purposes shall 
not be for a term longer than ten (10) years; mineral leases, including 
leases for exploration for oil and gas and the extraction thereof, for a 
term not longer than twenty (20) years; and leases for development of 
hydro-electric power for a term not longer than fifty (50) years. 


The state may also, upon such terms as it may prescribe grant such 
easements or rights in any of the lands granted by this act, as may be 
acquired in privately owned lands through proceedings in eminent domain ; 
provided, however, that none of such lands, nor any estate or interest 
therein, shall ever be disposed of except in pursuance of general laws 
providing for such disposition, nor unless the full market value of the 
estate or interest disposed of, to be ascertained in such manner aS may 
be provided by law, has been paid or safely secured to the state. 


With the exception of the lands granted for public buildings, the proceeds 
from the sale and other permanent disposition of any of the said lands 
and from every part thereof, shall constitute permanent funds for the 
support and maintenance of the public schools and the various. state 
institutions for which the lands have been granted. Rentals on leased 
lands, interest on deferred payments on lands sold, interest on funds 
arising from these lands, and all other actual income, shall be available 
for the maintenance and support of such schools and institutions. Any 
state may, however, in its discretion, add a portion of the annual income 
to the permanent funds. 


The lands hereby granted shall not be subject to pre-emption, homestead 
entry, or any other entry under the land laws of the United States, whether 
- surveyed or unsurveyed, but shall be reserved for the purposes for which 
they have been granted. 


NOTE.—This section given as amended 
by an act of congress entitled an act to 
amend section eleven of the act approved 
February 22, 1889 (25 Stat. 676) relating 
to the admission into the Union of the 
states of North Dakota, South Dakota, 


Montana, and Washington, approved by 
the president of the United States, June 
25, 1938. This amendment was accepted 
by the state of Montana by chapter 8, laws 
of 1939. 


a 


CONSTITUTION OF THE STATE 
OF MONTANA 


ARTICLE II, MILITARY RESERVATIONS 


Section 1. 


The rule of ‘‘expressio unius est ex- 
clusio alterius,’’ is one of interpretation 
and not a constitutional command, and 
contention that under such rule the legis- 
lature was, without. power to cede juris- 
diction by section 25, Revised Codes, to 
the United States over any area in the 
state not specifically mentioned in article 
II of the state constitution, held not meri- 
torious. State v. Bruce, 104 M 500 et seq., 
G9 baat <0 Fe 

Id. The word ‘‘purchased’’ as used in 
section 1, article II, of the state constitu- 
tion granting to the United States the 


right to exercise exclusive legislation over 
certain military reservations within the 
state, and directing the legislature to en- 
act laws in that behalf, means acquisition 
of the lands by an actual purchase. 

Id. Held, that the action of the federal 
government in the fall of 1933 in taking 
possession of iands within the Fort Peck 
Dam project under option agreements with 
their owners, constituted a ‘‘purchase’’ 
thereof within the meaning of section lI, 
article II of the state constitution, and 
clause 17 of section 8, article I of the 
federal constitution. 


ARTICLE III, A DECLARATION OF RIGHTS OF THE PEOPLE 
OF THE STATE OF MONTANA 


Section 1. 


References 
State ex rel. Holloran v. McGrath, 104 
M 490, 498, 67 P 2d 838. 


Section 2. 


References 
State ex rel. Holloran v. McGrath, 104 


Section 3. 


Held, that chapter 80, laws of 1937, the 
Unfair Practices Act, is not a price-fixing 
statute, but one prohibiting sales of com- 
modities below cost when made for the 
purpose of injuring competitors and de- 
stroying competition; that it fixes a min- 


Section 6. 


The provision of the constitution (sec. 6, 
art. IIIT) that courts shall be open to every 
person, and a speedy remedy afforded for 
every injury of person, etc., is addressed 
to the courts and means no more than 
that the courts must be accessible to all 
persons alike and afford a speedy remedy 
for such injuries as the law recognizes as 
actionable. Stewart v. Standard Publish- 
ing Co., 102 M 48, 48, 55 P 2d 694. 

Jd. Under the above construction of sec- 
tion 6, article LIT, of the constitution, argu- 
ment that, since the enactment of chap- 
ter 132, laws of 1929, relieving cities and 


Section 7. 


References 
State v. Bays, 100 M 125, 126 et seq., 47 
P. 2d 50. 


Montana Power Co. v. Public Service 


Commission, 12 F S 946. 


M 490, 498, 67 P 2d 838. 


imum price only, Jeaving in the seller the 
discretion to sell at whatever price above 
that he may close. Associated Merchants 
of Montana et al. v. Ormesher, 107 M 530, 
542, 86 P 2d 1031. 


towns from liability for injuries sustained 
by a fall on an icy sidewalk, such person 
would be deprived of his constitutional 
right to have a remedy if the abutting 
owner be not held lable, held not meri- 
torious. : 

Id. This court has not hesitated to set 
aside findings contrary to the preponder- 
ance of the evidence, and this we deem to 
be the duty imposed by our bill of rights 
(sees 6}“art.. TIE const.) 

References 

Bingham vy. National Bank, 105 M 159, 
1940725 P 2d_.90. 


State ex rel. Wong You v. District Court, 
106 M 347, 351, 78 P 2d 353. 


CONSTITUTION OF MONTANA 


Section 8. 


Where leave of court to file an informa- 
tion has not been obtained it can be filed 
only after examination and commitment 
by a magistrate. (const., art. IIT, sec. 8; 
sec. 11891, Rev. Codes) State v. Foot, 100 
M330, 48 P 2d 1113, 

Id. After preliminary hearing in a jus- 
tice’s court on a complaint charging de- 
fendant with having obtained money un- 
der false pretenses had been commenced, 
the proceeding was _ dismissed) on the 
ground that the magistrate had lost juris- 
diction because he had continued the hear- 
ing for more than ten days without de- 


Section 10. 


The rule that where there is no evidence ° 


in support of plaintiff’s case, or the evi- 
dence is so unsubstantial that the trial 
court would feel compelled to set aside a 
verdict for plaintiff, a non-suit should be 
granted, applies to actions for libel, since 
the constitutional provision that the jury 
in such actions shall determine the law 
and the facts does not require the court 
to abdicate its jurisdiction, as to matters 
of pleading and practice, to the jury. 
Miller Ins. Agency v. Home Fire etc., Ins. 
Co., 100 M 551, 562, 51 P 2d 628. 


Held, that section 10, article III, con- 
stitution, guaranteeing the right of free 
speech is not intended to extend immunity 
for every use or abuse of language, the 
fundamental idea conveyed by it being 


Section 11. 


A contraet between individuals cannot 
have the effect of depriving the state of 
any power of taxation otherwise belong- 
ing to it, and the taxpayer has no vested 
right in the existing mode of collecting 
taxes. Forbes v. Mid-Northern Oil Co., 
100 M 10, 21, 45 P 2d 673. 


Td. Held, that chapter 140, laws of 1927, 
making the operator of an oil well jointly 
liable with the holder of a royalty in- 
terest for the payment of the tax im- 
posed upon the interest and authorizing 
the operator to withhold from the proceeds 
of the royalty interest the amount of the 
tax paid by him, is not unconstitutional 
as impairing the obligation of a contract 
when applied to royalty accruing under a 
contract executed before the enactment 
of the chapter. 


The above acts under which the Water 
Conservation Board is authorized to issue 
bonds or execute mortgage or trust deeds 
in favor of the United States to secure 
their payment and to enter into contracts 
with the federal government in connection 
therewith, held not open to the objection 
that they make an irrevocable grant of 
special privileges, franchises and immuni- 
ties by the legislature contrary to section 


ITI, 8-11 


fendant’s consent. The county attorney 
thereupon moved for, and was granted, 
leave to file the information in the district 
court. A motion to quash the information 
on the ground that the state had proceed- 
ed under both methods for filing informa- 
tions prescribed by section 8, article III, 
constitution, was denied. Held, that the 
court ruled properly. 


References 


State v. District Court, 107 M 309, 313, 
84 P 2d 979; State v. Schnell, 107 M 579, 
DSo eS) 2019s 


penalty for a violation of the privilege, 
not prevention of its abuse. Tipton v. 
Sands, 103 M1, 10, 60 P 2d 662. 


As against the contention that contempt 
proceedings against the press invade the 
constitutional right of freedom of speech 
(sec. 10 art. III), held that while any 
citizen has the right to publish the de- 
cisions of the supreme court, comment 
upon them freely and discuss their correct- 
ness, ne has no right to attempt, by false 
and defamatory publications, to degrade 
the court; destroy public confidence in it 
and dispose the community to disregard its. 
orders or judgments, such conduct con- 
stituting an abuse of the liberty of the 
press. In re Nelson et al, 103 M 43, 57, 
60 P 2d 365. 


11, article III, of the constitution. State 
ex rel. Normile et al. v. Cooney, 100 M 
391, 400, 47 P 2d 637. 

Within the meaning of the provision of 
section 11, article III, constitution, de- 
claring that no law impairing the obliga- 
tion of contracts shall be’ passed, the 
remedy subsisting in the state when and 
where a contract is made and is to be 
performed is a part of its obligation, and 
any subsequent law which so affects the 
remedy as substantially to impair and 
lessen the value of the contract is, there- 
fore, void. Rieger v. Wilson et al., 102 M 
86, 91, 56 P 2d 176. , 


Td. Held, that chapter 120, laws of 1933, 
creating an additional exemption in favor 
of a debtor who is the head of a family 
or over sixty years of age to the extent 
of an automobile of the value of not more 
than $300, is invalid under section 11, art- 
icle III of the ‘constitution where the 
judgment on which execution was issued 
was obtained cn a contract antedating the 
effective date of the Act. 


References 
Kraus v. Riley; 107 M 116, 121, 80 P 2d 
864. 


III, 14-27 


Section 14. 


Housing projects being devoted to a 
public use, the grant of the right of 
eminent domain to the housing authori- 
ties does not violate either section 14, 
article III, or section 9, article XV, of the 
state constitution, providing just compen- 


Section 15. 


Under section 15, article III, constitu- 
tion, the use of water in streams is,a pub- 
lic use, and every citizen is entitled to 
divert and use it so long as he does not 
infringe upon the rights of others who 
have acquired a prior right by appropria- 
tion. State ex rel., Reeder v. District 
Court et al., 100 M 376, 380, 47 P 2d 653. 


Section 16. 


Where defendant, charged with a mis- 
demeanor in a justice court, was tried 
within a week after the offense was com- 
mitted, the requirements of section 16, 
article III of the constitution with rela- 
tion to a speedy trial were met, but where, 
after conviction, he appealed to the dis- 
trict court for a trial de novo, he did not 
have the benefit of section 12223, Revised 
Codes, which provides that if a defend- 
ant’s trial is not postponed on his applica- 


Section 18. 


References 
State v. Akers, 106 M 105, 115, 76 P 
Court, 106 M 347, 351, 78 P 2d 353. 


Seetion 23. 


The right of trial by jury guaranteed by 
section 23, article III, constitution, is the 
right as it existed at the time the constitu- 
tion was adopted; hence, since the right 
to a jury trial in an equity case did not 
exist at that time, it does not now exist. 


Section 27. 


Since cities in maintaining fire depart- 
ments are exercising proprietary and not 
governmental functions, chapter 49, laws 

of 1935, fixing the hours of labor of mem- 
bers of such departments and providing 
a minimum compensation for the firemen, 
is unconstitutional in that it invades the 
proprietary rights of cities of the first and 
second class in 2 manner not justifiable 
under the police power of the state, and 
operates to deprive such eities of ‘their 
property without due process of law. (Art. 
III, sec. 27, constitution). State ex rel. 
Kern et al. v. Arnold, 100, M 346, 359, 
49 P 2d 976. 

Chapter 47, above, held not obnoxious 
to section 36, article V, constitution, pro- 
hibiting the legislature from delegating 
to any special commission, private cor- 
poration, etc., the power to interfere with 
municipal improvements, levy taxes or to 


CONSTITUTION OF MONTANA 


sation for property taken be made to the 
owners. Rutherford v. City of Great Falls, 
107 M 512, 517, 86.P 2d 656. 
References 
Peasley v. Trosper et al., 
405, 638 P 2d 181. 


103 M 401, 


(See also State ex rel. Normile et al. v. 
Cooney, 100 M 393, 408, 47 P 2d 637; Sher- 


lock et al. v. Greaves, et al., 106 M 206, 
218, 76 P 2d 87.) 

References 

Kraus v. Riley, 107 M 116, 124, 80 P 


2d 864; State v. District Court, 107 M 
240, 252, 84. Ped sous 


tion, the prosecution must be dismissed if 
not brought to trial within six months, 
that section having no application:to the 
trial of criminal cases appealed from a 
justice to the district court under such 
facts. State v. Schnell, 107 M 579, 582, 
88 P 2d 19. 


References 


In re Nelson et al, 103 M 43, 73, 60 P 
2d 365. 


2d 638; Etate ex rel. Wong You v. District 


Merchants Fire Assur. Corp. v. Watson, 
104 M 1, 138, et seq., 64 P 2d 617. 
References 
Boepple v. Mohalt, 101 M 417, 437 et seq., 
54 P 2d 857; Sullivan v. City of Butte, 
104 M 225, 235, 65 P 2d 1175. 


perform municipal functions, nor to sec- 
tion 27, article III, the due process of law 
clause of the constitution. State v. Galla- 
tin Co. H. 8S. Dist. et al., 102 M 356, 360, 
58 P 2d 264. 

A public office is a public trust or 
agency created for the benefit of the 
people, in which the incumbent has no 
property right; not being property, de- 
privation of one of his office is not the 
taking of property within the meaning of 
the due process clause of the constitution. 
State ex rel. Riley v. District Court, 103 
M 576, 586, 64 P 2d 115. 

Held, that chapter 72, laws of 1937, re- 
lating to the taxation of motor vehicles, 
does not. violate the due process of law 
clause of the constitution. Wheir et al. 
v. Dye et al., 105 M 347, 352, 73 P 2d 209. 

Held, that section 3073.1, Revised Codes, 
enacted by the extraordinary session of 


CONSTITUTION OF MONTANA 


1933-34, and prior to the adoption of the 
constitutional amendment making eight 
hours a day’s work in all occupations ex- 
cept farming and stock raising, declaring 
that eight hours shall constitute a day’s 
work in retail stores in cities and towns 
having a population of 2,500 or over, is 
not invalid as offending against the four- 
teenth amendment to the federal constitu- 
tion, nor section 27, article III, of the state 
constitution. State v. Safeway Stores, 
Ine., 106 M 182, 198, 76 P 2d 81. 


Under its police power the state may not 
only regulate the use of its highways by 
resident motorists, but may extend its 
regulation to non-residents, and may in aid 
of securing observance of the law by the 
latter, establish by legal proceedings with- 
in the state any financial liability of non- 
resident owners for injuries sustained by 
their transgressions of its regulatory laws, 


Section 29. 


Held, that the two methods of taxation 
provided for by section 1 of article XII of 
the Constitution (taxation and license 
systems) are not exclusive, and that the 
legislature has the power to adopt other 


methods of taxaticn not prohibited by the> 


constitution, as against the contention that 
the constitutionat provisions are manda- 


IIL, 29; IV, 1 


without being open to the charge that such 
an act violates the due process of law 
clause of either the federal or state con- 
stitution. State ex rel. Charette v. District 
Court, 107 M 489, 496, 86 P 2d 750. 


References 

State v. Holmes, 100 M 256, 274 et seq. 
47 P 2d 624; Granger v. Erie et al., 101 M 
170, 172, 53 P 2d 443; Conley et al. v. 
Johnson et al, 101 M 376, 390, 54 P 2d 
585; State ex rel. Cook v. District Court, 
102 M 424, 481, 58 P 2d 273; Martin v. 
Glacier County et al, 102 M 2138, 219, 56 


‘P 2d 742; State ex rel. Hamilton v. Dis- 


trict Court, 102 M 341, 346, 57 P 2d 1227; 
State v. Stephens, 102 M 414, 416, 59 P 2d 
54; State v. District Court et al, 103 M 
563, 586, 63 P 2d 1032; Associated Mer- 
chants of Montana v. Ormesher, 107 M 
530, 542, 86 P 2d 1031; Armstrong v. 
United States, 80 F 2d 514. 


tory and prohibitory and that the maxim 
‘*Inclusio unius,’’ ete., applies. State v. 
Driscoll, 101 M 348, 358 et seq., 54 P 2d 
571. 


References 


State ex rel. Wilson v. Weir et al., 106 
M 526, 543, 79 P 2d 305. 


ARTICLE IV, DISTRIBUTION OF POWERS 


Section 1. 


Held, that the acts authorizing the 
Water Conservation Board to carry out the 
expressed will of the legislature but leav- 
ing certain matters of detail to it without 
specific direction as to how they shall be 
done by the board as the agency of the 
law making department, do not amount to 
a delegation of legislative authority in 
contravention of section 1, article IV, and 
section 1 of article V, of the constitution. 
State ex rel. Normile et al. v. Cooney, 100 
_M 391, 412, 47 P 2d 637. 


The state government being divided into 
three separate departments, the officials 
of one branch may not, under section 1, 
article IV, of the constitution, usurp or 
exercise the powers of either of the others. 
State ex rel. DuFresne v. Leslie et al., 100 
M 449, 454, 50 P 2d 959. 


Id. Held, that the provision of section 
6, chapter 149, laws of 1935 (authorizing 
the payment of delinquent taxes in in- 
stallments), declaring that the act should 
not be construed as a release or postpone- 
ment of taxes, and prescribing the manner 
of its construction, is invalid as in viola- 
tion of the constitutional provision (sec. 
3, art. VIII) making it the exclusive prov- 
ince of the courts to construe and inter- 
pret legislative acts, and as an attempt 
of the legislative department to interfere 


with the power lodged in the courts. (Sec. 
1, art. IV.) 

One charged with unlawfully keeping, 
giving and consuming intoxicating liquor, 
and not with violating any rule or regula- 
tion of the state liquor control board, was 
not in a position to challenge the constitu- 
tionality of the State Liquor Law on the 
ground that it delegated legislative and 
judicial powers to the board in authorizing 
it to make such rules and regulations. State 
v. Andre, 101 M 366, 368 et seq., 54 P 2d 
566. 

Td. While one of the three departments 
of state government cannot lawfully dele- 
gate any of its powers to either of the 
others, where a statute but authorizes an 
administrative officer or board to carry 
out the definitely expressed will of the 
legislature, although procedural directions 
are specified only in general terms, the Act 
is not vulnerable to the criticism that it 
delegates legislative power contrary to 
article IV, section 1, of the constitution. 


School districts are generally created, 
abolished or the boundaries thereof 
changed by general laws, and where the 
legislature formulates the policy to be 
followed in broad terms, leaving the work- 
ing out of the details to designated of- 
ficers, as it did in chapter 47, laws ex- 


Ver bi 


traordinary session of 1933-34, providing 
emergency relief by the creation of high 
school districts in counties having county 
high schools, the act does not constitute a 
delegation of legislative power to admin- 
istrative officers. (Const., sec. 1, art. IV, 
sec. 1, art. V.)State v..Gallatin Co. H. 8. 
Dist. et al., 102 M 356, 359, 58 P 2d 264. 


Under section 1, article IV, constitution, 
prohibiting either one of the three depart- 


CONSTITUTION OF MONTANA 


ments of the state government from ex- 
ercising any of *he powers properly be- 
longing to either of the others, the legisla- 
ture can not, through the medium of the 
Public Service Commission, exercise judi- 
cial powers. State et al. v. District Court 
et al., 107 M 240, 242, 84 P 2d 335. 

References 

Jn re Unification of the Montana Bar 
Association, 107 M 559, 564, 87 P 2d 172. 


ARTICLE V, LEGISLATIVE DEPARTMENT 


Section 1. 


Chapter 61, laws of 1935, held not vio- 
lative of section 4, article XI, of the con- 
stitution, vesting control over state lands 
in the state board of land commissioners, 
nor of section 1, article V, as delegating 
legislative authority to individuals by 
giving lessees the option to have their 
leases extended. Leuthold v. Brandjord 
et_al., 100 M 96, 101. et seq., 47 P 2d 41. 

Held, that the acts authorizing the 
Water Conservation Board to carry out the 
expressed will of the legislature but leav- 
ing certain matters of detail to it without 
specific direction as to how they shall be 
done by the board as the agency of the 
law-making department, do not amount to 
a delegation of legislative authority in 
contravention of section 1, article IV, and 
section 1 of article V, of the constitution. 
State ex rel. Normile et al. v. Cooney, 100 
M 391, 402, 47 P 2d 687. 

Where two petitions were circulated for 
the initiation of a measure having the 
same purpose in view, to-wit: Regulation 
of the sale of intoxicating liquor, but dif- 
fering in their text of the proposed law 
in that while one contained a correct copy 
thereof, the other was in many particulars 
at variance with it, the latter held in- 
valid, and therefore the secretary of state 
erred in treating the two petitions as one 
and in so certifying the measure to the 
governor. Ford v. Mitchell, 103 M 99, 103, 
6L, Pad, 815, 

The state insurance law (sees. 173.2- 
175.20, Rev. Codes 1935) referred to the 
people under the referendum remained in 
full force and effect during the interim 
between its operative date as declared in 
the act itself and the date of the pro- 
clamation by the governor declaring its 


Section 7. 


Held, that the state supreme court has 
original jurisdiction of a quo ‘Wwarranto 
proceeding brought by the Attorney Gen- 
eral on behalf of the state for the purpose 
of ousting a state senator appointed dur- 
ing his term of office to a ‘‘civil office 
under the state’’ (const., art. V, sec. 7) 
from office, the exercise of such juris- 
diction not being limited to the issuance 
of writs ‘‘necessary or proper to the com- 


10 


defeat at the polis. Fitzpatrick v. State 
Board of Examiners et al., 105 M 234, 239, 
70 P 2d 285. 


In determining whether a statute is sub- 
ject to referendum where the legislature 
has made no declaration as to its necessity 
for the immediate preservation of the puh- 
lic peace, health and safety (art. V, sec. 1, 
constitution), the supreme court will take 
into consideration the face of the act, the 
history of the legislation and contempor- 
aneous declarations of the legislature, the 
evil to be remedied, and the natural or 
absurd consequences of any particular in- 
terpretation. State ex rel. Haynes v. Dis- 
triet Court, 106 M 470, 473, 78 P 2d 937. 

An ‘‘appropriation’’ within the meaning 
of section 1, article V, constitution, reserv- 
ing to the people the right to initiate laws 
except such as relate to ‘‘appropriations of 
money’’ has reference exclusively to the 
state general fund, or a fund already in 
existence or for which provision has been 
made, rather than to moneys. received in 
the treasury and credited to a fund for 
the sale of en authorized bond or de- 
benture issue, such as authorized by Initia- 
tive Measure No. 41, for use in connection 
with state highways. Martin v. State High- 
way Commission, 107 M 603, 608 et seq., 
88 P 2d 41. 


References 


State v. Gallatin Co. H. 8S. Dist. et al, 
102 M 356, 359, 58 P 2d 264; Sawyer 
Stores, Inc., v. Mitchell et al., 103 M 148, 
153 et seq., 62 P 2d 342; State ex rel. Hol- 
loran v. McGrath, 104 M 490, 493, 67 P 
2d 838; State v. District Court et al., 105 
M 89, 91, 70 P 2d 440; State ex rel. Haynes 
v. District Court, 106 M 604. 


plete exercise’’ of the court’s appellate 
jurisdiction, as contended. (Id., art. VIII, 
sec. 3.) State ex rel. Nagle v. Kelsey, 102 
M. 8, 14, 55 P 2d 685. 

Id. To constitute an office a ‘‘civil of- 
fice’’ within the meaning of section 7, 
article V, of the constitution, prohibiting 
the appointment of a state senator ora 
representative to ‘‘any civil office under 
the state’’ during the term for which he 
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was elected, it must have been created by 
the constitution or the legislature or under 
authority conferred by the legislature; it 
must possess governmental powers to be 
exercised for the benefit of the public; 
its powers and duties must be defined 
directly or impliedly by the legislature; 
its duties must be performed independently 
and without control of a superior power; 
it must have permanency and continuity; 
the incumbent must file an official oath, 
hold a commission or other written author- 
ity, and give a bond when required. 

Id. Held; that a member of the Montana 
Relief Commission created by chapter 109, 
laws of 1935, and vested with sweeping and 
comprehensive government powers, is a 


Seetion 9. 


The sole purpose of the recount statute 
above is to determine, in a doubtful case, 
whether the official canvass of the vote 
was correct; it does not recognize the ex- 
istence of an election contest, and where 
‘the recount is made by the duly consti- 
tuted board of canvassers it can not in- 


Section 11. 
References 


V, 9-28 


civil officer of the state, and not a mere 
state employee, and as such subject to the 
provision of section 7, article V, of the 
constitution, rendering a state senator or 
representative ineligible for appointment 
to such office during the term for which he 
was elected. 

Id. In a quo warranto proceeding to 
oust a state senator from a civil office to 
which he was appointed during the term 
for which he was elected, in contravention 
of section 7, article V, of the constitution, 
the fact that others laboring under a like 
disqualification held the same or similar 
offices is not entitled to consideration, 
such conditions not constituting precedents 
for court rulings. 


tringe upon the right of a house of the 
legislative assembly to judge of the elec- 
tions, returns and qualifications of its 
members in contravention of section 9, 
article V of the constitution. State v. Dis- 
trict Court, 107 M 370, 372, 86 P 2d 5 


In re Nelson et al., 103 M 43, 58, 60 Pp 20 pGa, 


Section 18. 


Held, that the Governor proceeding un- 
der section 18, article V of the constitu- 
tion, in the matter of the removal of the 
members of the state highway . commis- 
sion for the collection of illegal fees and 
per diem, was not barred from hearing 
or passing upon the accusation under the 


Section 19. 


Chapter 91, laws of 1937, providing for 
the licensing of moving picture theaters, 
held not open to the constitutional ob- 
jection (sec. 19, article V, constitution) 


Section 22. 
References 


doctrine of estoppel or res judicata, on the 
theory that the state board of examiners 
of which he is a member had passed upon 
and approved the alleged illegal claims. 
State ex rel. Matson v. O’Hern et al., 104 
M. 126, 187, 65 P 2d 619. 


that, as finally passed it was so altered 
or amended as to change its original pur- 
pose. State ex rel. Griffin v. Greene et 
al., 104 M 460, 462, 67 P 2d 995. 


Sawyer Stores, Inc., v. Mitchell et al., 103 M 148, 165, 62.-P 2d 349, 


Section 23. 


Chapter 16, Jaws of 1933, amending sec- 
tion 4884, Revised Codes 1921 held un- 
constitutional under section 23, article V, 
of the constitution so far as it attempted 
to reduce the miieage of witnesses’ from 
ten to seven cents per mile, the title of the 
act to the effect that it related to ‘‘mile- 
age of all officers’’ being misleading in 
that it did not advise legislators or the 
public that the mileage of others than 
‘“‘officers’’, inter alia witnesses, would be 
affected thereby. (In this connection see 
Chapter 18, Laws of 1935, reducing mile- 
age of witnesses.) Coolidge et al. v. 
Meagher, 100 M 172, 182, 46. P 2d 684. 


tT 


Where all of the different parts of a 
statute have a natural connection and re- 
late directly oy indirectly to one legitimate 
subject of legislation, or are germane 
thereto, the act is not invalid as containing 
more than one subject not clearly ex- 
pressed in its title (sec. 23, art. V, con- 
stitution); under this rule the acts men- 
tioned, held not to offend constitutionally. 
State ex rel. Normile et al. v. Cooney, 100 
M 391, 404, et seq., 47 P 2d 637. 

The ‘requirement of section 23, article V, 
constitution, that the subject of a statute 
shall be clearly expressed in its title, is 
generally met if the body of the act treats 


V, 25-26 


only, directly or indirectly, of the sub- 
jects mentioned in the title and of other 
subjects germane thereto; details need not 
be mentioned; the test is whether the title 
is of such a character as to mislead the 
public or members of the legislature as to 
the subjects embraced in the act. State v. 
Driscoll, 101 M 348, 351, et seq., 54 P 2d 
EKG 


Id. Title to chapter 105, laws of 1933, 


regulating the sale of intoxicating liquor, 
creating the liquor control board and pro- 
viding for sale of liquor by state stores, 
ete., held not to offend against the con- 
stitutional provision that the subjects of 
the act must be clearly expressed in its 
title. (See. 23, art. V., constitution.) 
Title to chapter 31, laws of 1929, ‘‘an 
Acts to: amend. Section. 2191" 7. * "ee og 
amended * * * * Relating to Sale of Lands 
for Taxes,’’ ete., held sufficient as against 
the contention that it offends against the 
provisions of section 23, article V of the 
constitution, in that it does not clearly 
express the legislative intent to deal there- 
in with tax certificates. Martin v. Glacier 
County et al., 102 M 218, 217, 56 P 2d 742. 
Held, that the title to chapter 135, laws 
of 1935, the purpose of which is to con- 
tinue in force chapter 24, laws of ex- 
traordinary session of 1933-34 having to do 


Section 25. 


Where an amendatory act is in itself 
complete and intelligible, and original in 
form, it does not fall within the meaning 
and spirit of section 25, article V, of the 
constitution, prohibiting the revision or 
amendment of a statute by reference to its 
title only, ete.; chapter 95, laws of 1935, 
held to conform to this rule. State ex rel. 
Normile et al. v. Cooney, 100 M 3891, 405, 
47 P 2d 637. 

‘‘Reference statutes’? which by refer- 
ence adopt, wholly or partially, pre-exist- 
ing statutes, are not strictly amendatory 


Section 26. 


An act regulating a trade or profession 
which permits those engaged therein on 
the effective date of the act to continue 
without passing an examination as pre- 
seribed thereby is not ‘‘special’’ or class 
legislation prohibited by section 26, art- 
icle V, of the state constitution. State v. 
Bays, 100 M 225, 126 et seq., 47 P 2d 50. 


Held, that chapter 95, laws of 1935, is 
not a special law granting a charter to the 
water conservation board, in violation of 
chapter 2, article XV, prohibiting the 
chartering of incorporations, other than 
municipal, charitable and other corpora- 
tions, nor a special or local law granting 
to a corporation special or exclusive privil- 
eges, immunities or franchises proscribed 
by section 26, article V, constitution, such 
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with the public works emergency relief 
program, is not open to the charge that the 
matter of the chapter is not clearly ex- 
pressed therein. (Sec. 23, art. V., const.) 
State v. Gallatin Co. H. 8. Dist. et al., 102 
M 356, 363, 58 P 2d 264. 

Title of chapter 27, laws of 1935, auth- 
orizing a recount of ballots cast at any 
election by boards of county ecanvassers, 
held not so deficient as to condemn the 
act under section 23, article V, of the con- 
stitution if its scope be held to extend to 
others than county officers. (See State v. 
Driscoll, 101 M 348, 54 P 2d 571) State ex 
rel. Riley v. District Court, 103 M 576, 580 
et seq., 64 P 2d 115. 

Title to initiative measure No. 41, auth- 
orizing issuance of state highway treasury 
anticipation debentures, held sufficient to 
meet the requirements of section 23, article 
V, above, ail the provisions of the act hav- 
ing a natural connection relating direct- 
ly or indirectly to its one object and pur- 
pose—the issuance of debentures to secure 
moneys for use in connection with state 
highways. Martin v. State Highway Com- 
mission, 107 M 603, 606 et seq., 88 P 2d 41. 


References 


Sawyer Stores, Inc., v. Mitchell et al., 
103 M 148, 165, 62 P 2d 342. 


or revisory in character and not obnoxi- 
ous to the constitutional provision against 
revision, amendment or extension of any 
law by reference to its title only; hence 
chapter 47, above, in providing that all the 
laws of the state governing the issuance 
and sale of bonds by school districts, the 
levying of taxes, etce., shall apply to and 
govern the bonds issued under the act, is 
not invalid as violative of section 25, art- 
icle V, of the constitution. State v. Galla- 
tin Co. H. 8. Dist, et. al, 102 M 356, 360 
et seq., 58 P 2d 264. 


board being a public corporation—an 
agency of the state—and as such not in- 
cluded in either prohibition. State ex rel. 
Normile et al. v. Cooney, 100 M 391, 407, 
47 P 2d 637. 


Held, that chapter 47, law extraordinary 
session 1933-34 is not a ‘‘special law’? with- 


‘in the meaning of section 26, article V, 


constitution, prohibiting the enactment of 
such a law where a general law ean be 
made applicable, the contention that by 
providing that the act not apply to any 
high school district in a county having a 
population of 45,000 or over, based on the 
1930 federal census, was fatal to the aet 
since the classification based on the 1930 
census did not necessarily reach all coun- 
ties falling within that class being with- 


out merit, such an eventuality being in- 
sufficient to prove the act unconstitutional 
beyond a reasonable doubt. State v. Galla- 
tin Co. H. S. District et al., 102 M 356, 361, 
58 P 2d 264. 

The state housing law, above, held not 
invalid as special or class legislation in vio- 
lation of section 26, article V of the consti- 
tution, as singling out persons of low in- 
come for special treatment. Rutherford 
v. City of Great Falls, 107 M 513, 520, 86 
P 2d 656. 


Seetion 30. 


Held, that section 30, article V of the 
constitution, declaring that the printing 
and binding of the laws, journals and de- 
partment reports, and other printing and 
binding, shall be let by contract, subject 
to the approval of the governor and state 


Section 31. 


Since county officers elected in 1936 
were charged with the knowledge that 
their salaries might be changed by a re- 
classification of their county as provided 
by section 4741, Revised Codes, an act in 
force since 1905, they took office subject 
to the contingency that their salaries 
might be reduced, depending upon the as- 


Section 82. 


A bill for raising revenue which under 
section 32, article V, of the constitution 
must originate in the house of representa- 
tives is one for the direct and avowed pur- 
pose of creating securing revenue or public 
funds for the service of the state govern- 


Section 33. 


References 
Sawyer Stores, Inc., v. Mitchell et al., 


Section 34. 


The state insurance fund created by - 


chapter 179, laws of 1935, is a special fund 
designed for a specific purpose, as to which 
the constitutional provisions that state 
moneys shall not be paid out except on 
appropriation made therefor by law (see. 
34, art. V, sec. 10, art. XII, constitution) 
have no application. State v. Holmes, 100 
M 256, 290, 47 P 2d 624. 

Since initiative measure No. 41 does not 
appropriate money out of the state treas- 


Section 35. 
References 
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References 

Leuthold v. Brandjord et al., 100 M 96, 
101, 47 P 2d 41; State ex rel. Gebhardt v. 
City Council, 102 M 27, 40, 55 P 2d 671; 
Magelo v. Industrial Accident Board, 103 
M 477, 478, 64 P 2d 113; State ex rel. 
Riley v. District Court, 103 M 576, 589, 64 
P 2d 115; State ex rel. Haynes et al. v. Dis- 
trict Court et al. 105 M 89, 94, 70 P 2d 
440; State v. Mitchell, 105 M 326, 338, 74 
P 2d 417. 


treasurer, has no application to the publi- 
cation of the Montana reports, a matter 
specifically provided for by chapter 44 
of the Revised Codes. State v. Mitchell, 
105 M 326, 340, 74 P 2d 417. — 


sessed valuation of the property in the 
county, and under such a state of facts 
the provision of section 31, article V, of 
the constitution, prohibiting the passing of 
a law increasing or diminishing an of- 
ficial’s salary after his election is not vio- 
lated. State ex rel. Jaumotte v. Zimmer- 
man et al., 105 M 464, 474, 73 P 2d 548. 


ment; hence a bill the collateral and in- 
direct operation of which may add to the 
fiscal wealth ig not within the scope of the 
section. State v. Driscoll, 101 M 348, 361, 
54 P 2d 571. 


103 M 148, 165, 62 P 2d 342. 


ury, the provision of section 34, article V, 
constitution, that no money shall be paid 
out of state treasury except upon appro- 
priations made by law has no application 
to such measure. Martin v. State Highway 
Commission, 107 M 603, 611, 88 P 2d 41. 


References 


State ex rel. Normile v. Cooney, 100 M 
391, 409, 47 P 2d 637. 


State ex rel. Normile v. Cooney, 100 M 391, 407, 47 P 2d 637. 


Section 36. 


Chapter 179, supra, complained of as 
uncorstitutional in delegating to a special 
commission, corporation or association cer- 
tain powers in providing for state insur- 
ance on publie buildings, held not to vio- 


late section 36, article V, of the constitu- 
tion, since, if any power is delegated, it 
is to regularly elected or appointed state 
officials. State v. Holmes, 100 M 256, 274 
et seq., 47 P 2d 624. 
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stitution, declaring that 


\ 


V, 39, 40; VI, 1 


Section 36, article V, constitution, de- 
claring that the legislative assembly shall 
not delegate to any commission or corpora- 
tion power to interfere with any municipal 
money or property, held designed to pro- 
tect cities and towns in their right of local 
self government, and therefore inapplicable 
in an attack upon the constitutionality of 
the acts, supra, dealing with the creation 
of the state water conservation board. 
State ex rel. Normile v. Cooney, 100 M 
391, 408, 47 P 2d 6387. 

Chapter 47, above, held not obnoxious 
to section 36, article V, constitution, pro- 
hibiting the legislature from delegating 
to any special commission, private cor- 
poration, ete., the power to interfere with 
municipal improvements, levy taxes or to 
perform municipal functions, nor to sec- 


Section 39. 

Held, that chapter 149, laws of 1935, 
authorizing the payment of delinquent 
taxes in semi-annual! installments extend- 
ing over a period not to exceed ten years, 
is invalid as offending against the pro- 
vision of section 39, article V, of the con- 
no obligation 
therein, shall, inter alia, be postponed, i. 
e., deferred, put off, delayed. State ex rel. 
DuFresne v. Leslie et al., 100 M 449, 452 
et seq., 50 P 2d 959. 

Held, that chapter 186, laws of 1935 
(sec. 10400.0, Rev. Codes), providing in- 
ter alia, that, in determining the amount 
of an inheritance tax due, federal estate 
taxes paid should be deducted and that 
estates of all persons who had died since 
1921, not yet distributed, should be in- 
cluded in such provision, is violative in 
that respect of section 39, article V of the 
constitution, prohibiting the legislature 
from remitting or releasing an obligation 
or liability held by the state, except by 
payment thereof, as applied to an estate 
where the testator died in 1934, at which 


time the statute (chap. 105, laws of 1927) ° 


declared that such deduction should not 
be made, the claim of the state under the 
latter act having become vested at the 
time of decedent’s death and, therefore, 


not subject to remission or release in effect’ 


accomplished by the enactment of chap- 
ter 186. In re Clark’s Estate, 105 M 401, 
410 et seq., 74°P 2d 401. 

The provisions of section 39, article V of 
the constitution, declaring that no obliga- 
tion or lability of any person, association 
or corporation held or owned by the state 


Section 49. 
References 
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tion 27, article III, the due process of law 
clause of the Constitution. State v. Galla- 
tin Co. H. S. Dist., 102 M 356, 360, 58 P 
2d 264. 

The provisions of the state housing law 
vesting the housing commission with the 
power of determining what persons will 
come within the term ‘‘persons of low in- 
come’’ entitled to the benefits of the act, 
without any specific standard by which to 
guide the commission in determining with 
certainty who may fall within its defini- 
ticn, and what is an unsanitary and un- 
safe building held not unconstitutional as 
delegating legislative power to the com- 
mission in contravention of section 36, 
article V of the constitution. Rutherford v. 
City of Great Falls, 107 M 512, 520, 86 P 
2d 656. 


or any municipal corporation therein shall, 
inter alia, be postponed by the legislative 
assembly, nor in any way extinguished ex-— 
cept by payment thereof in the proper 
treasury, where designed for the benefit 
of taxpayers by protecting the obligations 
and habilities owned by state and munici- 
pal corporations. Fergus County v. Os- 
weiler, 107 M 466, 473 et seq., 86 P 2d 
410. 


Id. Held, that where the funds of a 
county deposited in an insolvent bank were 
secured by a depository bond executed by 
a number of individuals, and the board of 
county commissioners offered to release a 
bondsman from further liability if he 
would make a cash payment of a given 
amount or execute a promissory note for 
such amount payable within four years, 
and the bondsman signed such note but 
after making several payments thereon 
defaulted, he, on suit being brought on the 
note, claiming that the note was illegal 
and void as offending against the provi- 
sion of section 39, article V, of the con- 
stitution, in that its execution was an 
attempt to postpone an obligation or liabil- 
ity owned by the county, defendant was 
not in a position to raise the question of 
the illegality of the note, and that the 
county could enforce payment. 


- References 


State v. Holmes, 100 M 256, 290, 47 P 
2d 624; State ex rel. Normile v. Cooney, 
100 M 391, 409, 47 P 2d 637; Christofferson 
v. Chouteau Co., 105 M 577, 583, 74 P 2d 
427. 


Sawyer Stores, Inc., v. Mitchell et al., 103 M 148, 165, 62 P 2d 342. 


ARTICLE VI, EXECUTIVE DEPARTMENT 


Section 1. 
References 


State v. Cooney, 102 M 521, 526, 59 P 2d 48. 
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Section 5. 


The powers reposed in the governor by 
constitutional and statutory provision to 
remove the members of a state commis- 
sion for cause are discretionary in eharac- 
ter, and his action is reviewable by the 


Section 9. 

Inclusion of a clause in a judgment of 
a justice of the peace suspending execu- 
tion of a sentence to a term in jail on con- 
dition that defendant leave and remain 
out of the county is in the nature of a 
pardon on condition rather than punish- 
ment and therefore void as an attempted 


Section 20. 

Section 20 of article VII, constitution, 
declaring that the state board of examiners 
must examine all claims against the state, 
except salaries fixed by law, applies only 
to unliquidated claims, and not to those 
the amounts of which have been fixed 
specifically by contract or by any depart- 


VII, 5-20; VIII, 1-3 


courts only when it appears that he acted 
without facts to move his diseretion and, 
therefore, in an arbitrary and capricious 
manner. State ex rel. Matson v. O’Hern, 
104 M 126, 149, 65 P 2d 619. 


exercise of the pardoning power reposed in 
the governor and state board of pardons; 
such clause, however, may be eliminated 
without affecting the judgment, its sus- 
pension and the probation of defendant. 
Ex Parte Sheehan, 100 M 244, 255, 49 P 
2d 438. 


ment of the government having authority 
to fix them. Fitzpatrick v. State Board of 
Examiners, 105 M 234, 243, 70 P 2d 285. 


References 


State ex rel. Matson v. O’Hern, 104 M 
126, 161, 65 P 2d 619. 


ARTICLE VII, JUDICIAL DEPARTMENTS 


Section 1. 

References 

State v. Mitchell, 105 M 326, 345, 74 P 
2d 417; In re Unification of the Montana 


Section 2. 


References 

State v. Driscoll, 101 M 348, 358, 54 P 
2d 571; State ex rel. Regis v. District 
Court et al, 102 M 74, 77, 55 P 2d 1295; 
State v. District Court et al., 103 M 568, 


Section 3. 


Under section 3, article VIII, constitu- 
tion, the courts are vested with the ex- 
clusive power to construe and interpret 
legislative acts as well as the provisions 
of the constitution. State ex rel. DuFresne 
v.. Leslie, 100 M 449, 455, 50 P 2d 959. 

Id. Held that the provision of section 
6, chapter 149, laws of 1935, (authorizing 
the payment of delinquent taxes in in- 
stallments), declaring that the act should 
not be construed as a release or postpone- 
ment of taxes, and prescribing the manner 
of its construction, is invalid as in viola- 
tion of the constitutional provision (see. 
3, art. VIII) making it the exclusive prov- 
ince of the courts to construe and inter- 
pret legislative acts, and as an attempt of 
the legislative department to interfere 
with the power lodged in the courts. (See. 
Linart; ACV.) 

Held, that the state supreme court has 
original jurisdiction of a quo warranto pro- 
ceeding brought by the attorney general on 
behalf of the state for the purpose of 
ousting a state senator appointed during 
his term of office to a ‘‘civil office under 
the state’’ (const. art. V, see. 7) from 


Bar Association, 107 M 559, 564, 87 P 2d 
172; Montana Power Co. v. Public Service 
Commission, 12 F § 946. 


569 et seq., 63 P 2d 1032; State v. District 
Court et al., 105 M 89, 94, 70 P 2d 440; 
Bingham vy. National Bank, 105 M 159, 194, 
72 P 2d 90. 


office, the exercise of such jurisdiction not 
being limited to the issuance of writs 
‘‘necessary or proper to the complete 
exercise’’ of the court’s appelate jurisdic- 
tion, as contended. (Id., art. VIII, see. 3.) 
State ex rel. Nagle v. Kelsey, 102 M 8, 
10, 55 P 2d 685. 


The supreme court has original jurisdic- 
tion to issue writs of injunction in a mat- 
ter in which the public at large is vitally 


. interested, and the facts that public and 
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private rights may be involved in the same 
case and that in protecting ‘those of the 
publie the rights of private parties may 
incidentally be protected, do not deprive it 
of jurisdiction, the rights of the state 
being the paramount and moving con- 
sideration. Sawyer Stores, Ine, v. 
Mitchell et al., 103 M 148, 176, 62 P 2d 
342. 


References 

State v. Driscoll, 101 M 348, 358, 54 P 
2d 571; Boepple.v. Mohalt, 101 M 417, 447, 
54 P 2d 857; Ford v. Mitchell, 103 M 99, 
111, 61 P 2d 815; State ex rel. Wilson v. 
Weir, 106 M 526, 546, 79 P 2d 305. 


VIII, 11-32 CONSTITUTION OF MONTANA 


Section 11. 


By section 11, article VIII, constitution, jurisdiction by virtue of the Constitution ; 
declaring that ‘district courts shall have it is not one of limited jurisdiction, and in 
jurisdiction over felonies and in cases of heirship proceedings has all the power and 
misdemeanor, and section 21, same article, jurisdiction made inherent in district 
conferring jurisdiction upon justices’ courts by the constitution and statutes. 
courts in criminal matters not of the grade Ex re Baxter’s Estate, 101 M 504, 512, 54 
of felony ‘‘as may be provided for,’’ dis- P 2d 869. 
cretion was vested in the legislature to 


grant jurisdiction in misdemeanor cases to References 

either the district or justices’ courts, Ex State et al. v. District Court et al., 105 
Parte Sheehan, 100 M 244, 251, 49 P 2d M 281, 289, 72 P 2d 1014; State v. Dis- 
438. trict Court et al., 107 M 204, 212, 82 P 


' The district court, when sitting in pro- 2d 779. 
bate, is a court of record exercising general 


Section 12. 


References 
State v. Driscoll, 101 M 348, 359, 54 P 2d 571. 


Section 19. 


References 
State ex rel. Juhl v. District Court, 107 M 309, 314, 84 P 2d 979. 
ages 


Section 21. ee 


By section 11, article VIII, constitution, of felony ‘‘as may be provided for,’’ dis- 
declaring that district courts shall have cretion was vested in the legislature to 
jurisdiction over felonies and in cases of grant jurisdiction in misdemeanor cases 
misdemeanor, and section 21, same article, to either the district or justices’ courts. 
conferring jurisdiction upon justices’ Ex Parte Sheehan, 100 M 244, 251, 49 P 2d 
courts in criminal matters not of the grade 438. 


Section 23. 


References 
Davis v. Bell Boy Gold Min. Co., 101 M 534, 538, 54 P 2d 563. 


Section 27. 
References 
State ex rel. Clark v. District Court et al., 103 M 145, 147, 61 P 2d 836. 


Section 28. 


References 
Frisbee v. Coburn et al., 101 M 58, 70, 52 P 2d 882; Merchants Fire Assur. Corp. 
v. Watson, 104 M 1, 17, 64 P 2d 617. 


Section 29. 


Section 378, held not unconstitutional as being empowered to change their salary, 
offending against section 30, article VIII by the enactment of senate bill No. 30 
of the constitution declaring that. no jus- (sec. 378), clearly intended to raise it and 
tice of the supreme court shall accept or hence the salary provided for reporting the 
receive any compensation, allowance, ete., decisions of the court is a ‘“salary pro- 
‘‘except the salary provided by law,’’ the vided by law.’’ Tipton v. Sands, 103 M 1, 
legislature, under section 29, article VIII, 15, 60 P 2d 662. 


Section 30. 


Section 378, neld not unconstitutional as being empowered to change their salary, 
offending against section 30, article VIII by the enactment of Senate Bill No. 30 
of the constitution declaring that no jus- (sec. 378), clearly intended to raise it and 
tice of the supreme court shall accept or hence the salary provided for reporting the 
receive any compensation, allowance, etc., decisions of the court is a ‘‘salary pro- 
‘‘except the salary provided by law,’’ the vided by law.’’ Tipton v. Sands, 103 M 1, 
legislature, under section 29, article VIII, 5, 15, 60 P 2d 662. 


Section 32. 


References 
State v. Mitchell, 105 M 326, 342, 345, 74 P 2d 417. 
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Section 35. 


Contention that section 378, contravenes 
the provision of section 35, article VIII of 
the constitution, that no justice of the 
supreme court shall hold any other office 
than the one to which he was elected, in 
that by section 378 each justice was given 
the additional office of reporter of de- 
cisions, held not meritorious, the office of 
supreme court reporter not being an office 


VIII, 35-XI, 1 


within the meaning of the constitutional 
provision, the position not carrying a dele- 
gation of a portion of the sovereign power 
of the state government to be exercised 
for the benefit of the public. Tipton v. 
Sands, 103 M 1, 15, 60 P 2d 662. 

References 

State v. Mitchell, 105 M 326, 345, 
2d 417. 


74, P 


ARTICLE IX, RIGHTS OF SUFFRAGE AND QUALIFICATIONS 


Section 2. 

Though initiative measure No. 41 creates 
a liability and the constitutional provision 
(art. IX, see. 2) that where the question 
to be submitted to the people under the 
initiative and referendum concerns the 
creation of a public debt or liability, the 
person voting therein must be a taxpayer 
whose name appeared on the last preceding 


Section 9. 


References 
Tipton v. Sands, 103 M A, 10, 60 P 2d 6 


62. 


TO HOLD OFFICE 


assessment roll, applies, the fact that some 
were permitted to vote who were not 
qualified was insufficient to defeat the 
act, where the point was not raised until 
after the election and where the measure 
carried by a vote of nearly four to one. 
Martin v. State Highway Commission et 
al., 107 M 603, 613, 88 P 2d 41. 


ARTICLE X, STATE INSTITUTIONS AND PUBLIC, BUILDINGS 


Section 1. 
References 


State ex rel. Wilson v. Weir et al., 106 M 526, 539, 79 P 2d 305. 


Section 5. 


The fact that section 5, article X, con- 
stitution, makes it incumbent upon the 
counties of the state to provide for their 
aged and infirm, does not thereby prohibit 
the legislature from passing an act under 
which the state may assist in their care; 
henee if by the enactment of the statutes 
above (emergency measures) that result 
is brought about, it does not result in a 
violation of the above section. State ex 
rel. Normile et al. v. Cooney, 100 M 391, 
408, 47 P 2d 637. ° 

Legislative control over counties is 
supreme, except as restricted by the con- 
stitution, and while the duty to care for 
the poor is primarily an obligation of the 
counties ‘(const., art. X, sec. 5), the state 
may offer cooperation and assistance, and 


the legislature has the right to enact pro- 
visions, binding upon the counties, as to 
how they shall care for their poor, even 
though such action may amount to dicta- 
tion to them concerning expenditures of 
their own funds. State ex rel. Wilson v. 
Weir et al., 106 M 526, 533 et seq., 79 P 
2d 305. 

Id. The mandate of section 5, article X, 
constitution, that the counties of the state 
shall provide for their poor ‘‘as may be 
prescribed hy law,’’ held to mean as may 
be prescribed by act of the legislative as- 


sembly. 
References 
Kraus v. Riley, 107 M 116, 124, 80 P 


2d 864; State ex rel. Broadwater County 
v. Potter, 107 M 284, 287, 84 P 2d, 796. 


ARTICLE XI, EDUCATION 


Seetion 1. 


The primary purpose underlying the 
constitutional provisions under which the 
legislature is charged with the duty of 
maintaining a general, uniform and 
thorough system of free public schools 
and providing sufficient funds for a free 
publie school in each organized school dis- 
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trict for at least three months in the year 
(const., art. XI, secs. 1, 6), is the pro- 
motion of the general intelligence of the 
people constituting the body politic and 
thereby to increase the usfulness - and 
efficiency of the citizens upon which the 
government of society depends. State v. 


N22 


School District No. 73 et al., 106 M 223, 
226, 76 P 2d 330. 

References 

State v. Driscoll, 101 M 348, 360, 54 P 


Section 2. 
References 


CONSTITUTION OF MONTANA 


2d 571; State ex. rel. Gebhardt, v., City 
Council, 102 M 27, 40, 55 P 2d 671; State 
v. Cooney*et al., 102M 5217525, 59 ‘Pe2a 
48. i 


Toole Count Irr. Dist. v. State et al., 104 M 420, 432, 67 P 2d 989. 


Section 3. 


The constitutional provision (see. 3, art. 
XT) that the public school fund shall for- 
ever remain inviolate and guaranteed 
against loss or diversion, does not mean 


Section 4. 


Chapter 61, laws of 1935, held not viola- 
tive of section 4, article XI, of the con- 
stitution, vesting control over state lands 
in the state board of land commissioners, 
nor of section 1, article V, as delegating 
legislative authority to individuals by giv- 
ing lessees the option to have their leases 


€ 


Section 6. 


This provision must, of course, be con- 
strued along with all other provisions of 
the constitution, and while the legislature 
is not given the direct power to levy taxes 
or to appoint local officers, it is clearly the 
intention of the constitution that they 
shall have direct supervision over such 
matters and that the local bodies referred 
to shall be governed by the legislative man- 
date. State ex rel. Gebhardt v. City Coun- 
cil, 102 M 27, 40, 55 P 2d 671. 

The primary purpose underlying the con- 
stitutional provisions under which the 


Section 11. 


Under secticn 11, article XI, constitu- 
tion, the state board of education has 
general control over and supervision of all 
state educational matters, including dis- 
trict and high schools, and, inter alia, un- 
der section 836, subdivision 4, Revised 
Codes, may prescribe high school stand- 
ards and accredit such schools as main- 
tain the standards prescribed. State v. 
Cooney et al., 102 M 521, 525, 59 P 2d 48. 

Our constitution (see. 11, art. XI) mere- 


Section 12. 


Held, that the state board of education 
had the power to pledge the income and 
interest derived from the land grant fund 
of the university which under section 14 
of the enabling act must be used exclusive- 
ly for ‘‘university purposes,’’ as security 
for repayment of any loan made to it for 
the erection of a journalism building at the 
state university, the term ‘‘university 
purposes’’ ineluding necessary buildings, 
and that its action was not in violation 
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that the state may not invest it under such 
regulations as may be prescribed by law. 
Toole Co. Irr. Dist. v. State et al., 104 M 
420,432 et seq., 67 P 2d 989. 


extended. Leuthold v. Brandjord et al., 
100° M96, “1.0L ett eeq.) "47, P= 2d v4) 
References 
State v. Cooney et al, 102 M 521, 526, 
59 P 2d 48; Toomey v. State Board of 
Land Commissioners, 106 M 547, 574, 81 
P 2d 407. 


legislature is charged with the duty of 
maintaining a general, uniform and thor- 
ough system of free public schools and 
providing sufficient funds for a free publie 
school in each organized school district for 
at least three months in the year (const., 
art. XI, sees. 1, 6), is the promotion of 
the general intelligence of the people con- 
stituting the body politic and thereby to 
increase the usefulness and efficiency of 
the citizens upon which the government 
of society depends. State v. School District 
No. 73 et al., 106 M 223, 226, 76 P 2d 330. 


ly provides that ‘‘the general control and 
supervision of the state university * * * 
shall be vested in a state board of educa- 
tion, whose powers and duties shall be pre- 
scribed and regulated by law.’’ This pro- 
vision merely vests control over the state 
educational institutions in the board and 
authorizes the legislature to define and 
circumscribe the powers and duties of the 
board. State v. State Board of Education 
et al., 103 M 336, 339, .62 P 2d 330. 


of section 12, article XI of the constitu- 
tion, providing that the funds of the uni- 
versity, from whatever source accruing, 
shall be devoted to the maintenance and 
perpetuation of the institution. State v. 
State Board of Education et al., 102 M 
165, 174, 56 P 2d 1079. 


References 


Johnson v. Kaiser et al., 104 M 420, 482, 
SM § caer Ra Bed 
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Section 1. 


- Held, that the two methods of taxation 
provided for by section 1 of article XII of 
the constitution _ (taxation and _ license 
systems) are not é@xelusive, and that the 
legislature has the power to adopt other 
methods of taxation not prohibited by the 
constitution, as against the contention 
that the constitutional provisions are 
mandatory and prohibitory and that the 
maxim ‘‘inclusio unius,’’ ete., applies. 
State v. Driscoll, 101 M 348, 358 et seq., 
54 P 2d 571. 

A license tax imposed for the privilege 
of doing business in the state is not sub- 
ject to the uniformity provisions of the 
state constitution (secs. 1 and 11, art. 
XIT). State ex rel. Griffin v. Greene et al., 
104 M 460, 463 et seq., 67 P 2d 995. 


Section 2. 


The general provision of the state con- 
stitution’ that property of the United 
States is exempt (sec. 2, art. XII) is con- 
trolled, to the extent that Indian lands 
held under trust patent are considered the 
property of the federal government, by the 
special provision of section 4 of ordinance 
No. 1 that lands granted to an Indian un- 
der an act of congress shall be exempt 
from taxation only so long as congress may 
not prescribe otherwise. Oil Producing Co., 
v. State Board of Equalization, 101 M 293, 
306, 54 P 2d 129. 

_ Assessments for irrigation district pur- 
poses—in their nature akin to special 
assessments for local improvements—are 
not ‘‘taxes’’ within the meaning of sec- 
tion 2, article XII, constitution, declaring 


) 


Section 3. 
References 


Maas 


ARTICLE XII, REVENUE AND TAXATION 


Section 25, Revised Codes, ceding ex- 
clusive jurisdiction over state lands to the 
federal government for public purposes, 
without reserving in the state the right 
to tax the personal property of persons 
and private corporations located upon such 
lands, held not open to the objection that 
it is violative of sections 1, 2 and 11 of 
article XII of the state constitution, pro- 
viding for the levy of uniform taxes upon 
all property within the state, except such 
as is exempted. State v. Bruce et al., 106 
M322, 3837, :77, PB’ 2d-408. 


References 


Henderson v. City of Missoula et al., 
106 M 596, 599 et seq., 79 P 2d 547. 


that state property shall be exempt from 
taxation. Toole County Irr. Dist. v. State 
et al., 104 M 420, 434, 67 P 2d 989. 


The property and securities of a housing 
authority being essentially public prop- 
erty used for public purposes, are ex- 
pressly exempted from taxation by sec- 
tion 2, article XII of the constitution, 
which is mandatory in character and self- 


executing. Rutherford v. City of Great” 
Falls, 107 M 512, 518, 86 P 2d 656. 
References 


Christofferson v. Chouteau County, 105 
M 577, 583, 74 P 2d 427; State v. Bruce 
et al., 106 M 322, 337, 77 P 2d 403; Hen- 
derson v. City of Missoula et al., 106: M 
596, 599 et seq., 79 P 2d 547. 


Forbes v. Mid-Northern Oil Co., 100 M 10, 23, 45 P 2d 673; Henderson v. City of 


Missoula et al., 106 M 596, 605, 79 P 2d 547. 


Section 4. 


The state insurance act, supra, held not 
invalid, as to counties and school districts, 
as offending against the provision of sec- 
tion 4, article XII, of the constitution, pro- 
hibiting the levy of taxes upon inhabitants 
of political subdivisions of the state, in 
that such bodies will be required indirect- 
ly to levy a tax in order to secure insur- 
ance against certain risks provided for in 
‘the act. State v. Holmes, 100 M 256, 279, 
47 P 2d 624. 

Id. Where a political subdivision of the 
state is by the enactment of a law required 
to expend money which, but for its en- 
actment, it would not expend, the case 
does not come within the prohibition of 
section 4, article XII, supra. 

The purpose of the framers of the state 
constitution in prohibiting, by section 4 of 
article XII, the legislature from levying 


rt 


taxes on the inhabitants or property in 
cities for municipal purposes, was to secure 
to their inhabitants the measure of local 
self-government they enjoyed at the time 
of its adoption. State ex rel. Gebhardt v. 
City Council, 102. M 27, 31 et seq.,.55 P 2d 
Git: 

The fact that under the public welfare 
act counties must expend money in the 
care of their poor which, but for its 
enactment, they would not expend, held 
not to offend against section 4 of article 
XII of the constitution, prohibiting the 
legislative assembly from levying taxes 
upon the inhabitants of counties, cities, 
etc. State ex rel. Wilson v. Weir et al., 
106 M 526, 534 et seq., 79 P 2d 305. 

Chapter 85, supra, held not violative of 
section 4, article XII of the constitution, 
as authorizing the legislature to levy a tax 
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for their payment on the inhabitants of 
the political subdivision issuing emer- 
gency relief warrants for a municipal pur- 
pose, the act-not levying a tax but merely 
authorizing such subdivisions to do so and 
fixing a maximum rate. Kraus v. Riley, 


Section 8. 


Public corporations in this section of the 
constitution include the municipal corpora- 
tions we have under consideration here, 
and it means that no private property 
within the corporate limits of any munici- 
pality shall be taken for the debts of the 
municipality under execution or other- 
wise, but the legislature can direct by leg- 


Section 10. 


The state insurance fund created by 
chapter 179, laws of 1935 is a special fund 
designed for a specifie purpose, as to which 
the constitutional provisions that state 
moneys shall not be paid out except on 
appropriation made therefor by law (sec. 
34, art. X, sec. 10, art. XII, constitu- 
tion) have no application. State v. Holmes, 
100 M 256, 290, 47 P 2d 624. 

The action of the state board of examin- 
ers in making settlement with an insur- 
ance company on cancellation of a con- 
tract after defeat of the state insurance 
aet on referendum by permitting the in- 
surer to retain the portion of the unearned 
premium and applying it on a new policy, 
did not contravene section 10, article XII, 


Section 11. 


A license tax imposed for the privilege 
of doing business in the state is not sub- 
' ject to the uniformity provisions of the 
state -constitution (sees. 1 and 11, art. 
XIT). State ex rel. Griffin v. Greene et al., 
104 M 460, 463, 67 P 2d 995. 

The collection of taxes in an unusual 
way does not violate the uniformity pro- 
vision of the constitution; it is the levy 
or assessment of the tax which must be 
uniform, not the means of enforcement. 
Weir et al. v. Dye et al., 105 M 347, 337, 
73 P 2d 209, 

Section 25, Revised Codes, ceding ex- 
clusive jurisdiction over state lands to the 


Section 12. 


The provision of the constitution (art. 
XII, sec. 12) that appropriations of state 
moneys shall not be made for a longer 
term than two years has no application to 
special funds such as arise from the opera- 
tion of the act relating to the creation of 
the state water conservation board and 
those amendatory thereof. State ex rel. 


Normile et al. v. Cooney, 100 M 391, 409, 


47 P 2d 637. 

Initiative measure No. 41 held not to 
violate section 12, article XII, constitu- 
tion, declaring that no appropriation of 


20 


CONSTITUTION OF MONTANA 


107 M 116, 120 et seq., 80 P 2d 864. 


References 


State v. Driscoll, 101 M 348, 359, 54 P 
2d 571; Northern Pacific Ry. Co. v. Lutey, 
104 M 321, 326, 66 P 2d 785. 


islative act that taxes be levied and col- 
lected against all the private property 
within the limits of the municipality to 
produce the necessary revenue to meet such 
municipal obligations. State ex rel. Geb- 
hardt v. City Couneil, 102 M 27, 41, 55 P 
2d 671. 


of the constitution, prohibiting the draw- 
ing of money from the treasury except in 
pursuance of specific appropriations and 
upon proper warrants issued since the con- 
tract for the new insurance had been exe- 
cuted by the state board and the claim 
for the premium was no longer unliquid- 
ated and no warrant was necessary as to 
the sum retained which was not then in the 
treasury. Fitzpatrick v. State Board of 
Examiners et al., 105 M 234, 239 et seq., 
70 P 2d 285, 

References 

State ex rel. Normile et al. v. Cooney, 
100 M 391, 409, 47 P 2d 637; Guillot v. 
State Highway Com. et al., 102 M 149, 160, 
56 P 2d 1072, 


federal government for public purposes, 
without reserving in the state the right to 
tax the personal property of persons and 
private corporations located upon such 
lands, held not open to the objection that 
it is violative of sections 1, 2 and 11 of 
article XII of the state constitution, pro- 
viding for the levy of uniform taxes upon 
all property within the state, except such 
as is exempted. State v. Bruce et al., 106 
M 322, 337, 77 P 2d 403. 


References 


Ford Motor Co. et al. v. Linnane et al., 
102. M 325, 332, 57 P 2d 803. 


public money shali be made for a longer 
term than two years, the term ‘‘appropria- 
tion’’ as there used not applying to an act 
providing for the issuance of bonds or 
debentures wherein the act creating the 
debt also levies a tax to pay it, as does 
measure No. 41. Martin v. State Highway 
Commission, 107 M 603, 613, 88 P 2d 41. 


References 


State v. Mitchell, 105 M 326, 344, 74 P 
2d 417; State ex rel. Browning v. Brand- 
jord et al. 106 M 395, 400, 81 P 2d 677. 
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Section 15. 


Under section 15, article XII, constitu- 


ee the state board of equalization has 


upervisory power over the acts of county 
assessors and county boards of equaliza- 
tion, and is authorized to increase or de- 
erease valuations cf property for taxation 


Section 16. 
References 


XII, 15; XIII, 1,2 


purposes. State ex rel. State Board of 
Equalization v. Jacobson, 107 M 461, 463, 
86 P 2d 9. 

References 

Northern Pacifie Railway Co. v. Lutey, 
104. M 321, 66 P 2d 785. 


Ford Motor Co., et al. v. Linnane et al., 102 M 325, 325, 57 P 2d 803. 


ARTICLE XIII, PUBLIC INDEBTEDNESS 


Section 1. 


Held, that the contention that Chapter 
179, by reason of the provision relative 
to reinsurance, payable out of the insur- 
ance fund to which counties and school dis- 
tricts.are compelled to contribute, is ren- 
dered unconstitutional because thereby 
they are required to give or loan their 
credit or make a grant to the state, is 
not meritorious.- (Sec. 1, art. XIII, con- 
stitution.) State v. Holmes, 100 M 256, 
287, 47 P 2d 624. 

The acts providing inter alia for the is- 
suance of water conservation bonds, auth- 
orizing acceptance of federal aid and pro- 
viding for repayment of money borrowed, 
held not invalid under section 1, arti- 
cle XIII, constitution, prohibiting the 
state or any subdivision thereof from giv- 
ing or loaning its credit or making any 
donation to any individual, association or 
corporation or becoming a shareholder in 
any company or corporation. State ex rel. 
Normile et al. v. Cooney, 100 M 391, 410, 
47 P 2d 637. 

In an action wherein the city sought to 
be held liable for misapplication of trust 
funds by its treasurer will not be heard to 
defend on the ground that, if it be held 
liable to the complaining warrant holder, 
the judgment would require it to lend 
its credit to the payment of the improve- 
ment warrants in violation of section 1, 
article XIII, constitution, nor on the 
ground that the culpable treasurer in mak- 
ing double payment of a city warrant was 
acting in a governmental capacity. Black- 
ford v. City of Libby, 103 M 272, 280, 62 
P 2d 216. 

Section 1, article XIII, constitution, pro- 
hibiting counties and other subdivisions of 
the state from loaning their credit or mak- 
ing donations to any person, company or 
corporation does not prohibit them from 
making a donation to the state. Fitzpatrick 
v. State Board of Examiners et al., 105 M 
234, 239 et seq., 70 P 2d 285. 

A contemplated issuance of revenue 


Section 2. 


a) 
Held, that the issuance of bonds does 
not create a debt of the state in excess of 
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bonds by the state water conservation 
board to aid in the construction of a dam 
and reservoir under the emergency relief 
act (chap. 85, supra) to the extent of 
agreeing to take up relief warrants issued 
by the county sponsoring the project with 
the proceeds, the bonds to be secured by 
the revenue obtained from the members 
of a water users’ association using the 
stored water, is not a lending of the credit 
of the state or of any of its subdivisions 
to the association, within the meaning of 
section 1, article XITI, constitution, nor 
a violation of section 4 of the same article, 
prohibiting the state from assuming the 
debt of a county or municipal corporation. 
Kraus v. Riley, 107 M 116, 80 P 2d 864. 

Td. As against the further contention 
that Chapter 85, supra is violative of sec- 
tion 1, article XIII, constitution, in that 
the members of the water users’ associa- 
tion mentioned above will profit by the 
issuance of the relief warrants authorized 
by the act is not a tenable objection; the 
principal purpose of the act being to fur- 
nish employment, and incidentally taking 
care of the poor and indigent, its functions 
is a public and not a private one, and the 
fact that incidentally individuals may 
profit by the construcion of the dam and 
reservoir, does not condemn _ the act; 
furthermore it must be remembered that 
the works, when completed, will be owned 
and controlled by the state water conserva- 
tion board and not by the association. 

The bonds authorized to be issued by a 
housing authority under the above acts are 
not, by the very terms of section 14, sub- 
division (b) of chapter 140, supra, to be 
considered as indebtedness falling within 
the limitations of sections 1, 2, 4 or 6, of 
article XIII of the constitution. Ruther- 
ford v. City of Great Falls, 107 M 512, 519, 
86 P 2d 656. 

References 

In re Clark’s Estate, 105 M 401, 413, 74 
P 2d 401. 
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the limitation prescribed in section 2, art- 
icle XIII, constitution, in view of the ex- 
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press provision of section 5, chapter 35, 
laws extraordinary session 1933-34, that all 
bonds shall contain a statement that they 
shall not constitute a state debt or liability 
and are made pavable only from the rev- 
enues derived from the works to be con- 
structed. State ex’ rel. Normile et al. v. 
Cooney, 100 M 389i, 410, 47 P 2d 6387. 

The bonds authorized to be issued by a 
housing authority under the above acts are 
not, by the very terms of section 14, sub- 
division (b) of chapter 140, supra, to be 
considered an indebtedness falling within 
the limitations of sections 1, 2, 4 or 6, of 
article XIII of the constitution. Ruther- 
ford v. City of Great Falls, Montana, 107 
M 512, 519, 86 P 2d 656. 

As against the contention that initiative 


Section 3. 
References 
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measure No. 41 offends against section 2, 
article XIII, constitution, in that it does 
not provide for a sufficient tax to pay 
the interest on and extinguish the princi- 
pal of the debt ereated within the time 
limited by the law for payment thereof, 
held that in view of admissions in the 
pleadings as to the net revenue derived 
from a previous like act the tax would 
seem sufficient, and that in the absence 
of an affirmative showing to the contrary 
it must be presumed to be sufficient. Mar- 
tin v. State Lighway Commission, 107 M 
603, 611, et:,seq.,..88.P.2d 41. 

References 

State v. Driscoll, 101 M 348, 350,.54 P 
2d 571; Guillot v. State Highway Com. 
et al., 102 M 149, 160, 56 P 2d 1072, 


Farmers State Bank v. City of Conrad, 100 M 415, 421, 47 P 2d 853. 


Section 4. 


A contemplated issuance of revenue 
bonds by the state water conservation 
board to aid in the construction of a dam 
and reservoir under the emergency relief 
act (chap. 85, supra) to the extent of 
agreeing to take up relief warrants issued 
by the county sponsoring the project with 
the proceeds, the bonds to be secured by 
the revenue obtained from the members 
of a water users’ association using the 
stored water, is not a lending of the credit 
of the state or of any of its subdivisions 
to the association, within the meaning of 
section 1, article XIII, constitution, nor a 
violation of section 4 of the same article, 
prohibiting the state from assuming the 


Section. 5. 


Counties, being subdivisions of the state 
and state agencies, the legislature may 
ratify any of their official acts which it 
could have authorized in the first instance, 
and but for the constitutional provision 
(sec. 5, art. XIII, const.) prohibiting the 
incurring of indebtedness for a single pur- 
pose in excess of $10,000 without the ap- 


Section 6. 


Where a city owning its own water sys- 
tem contemplated entering into a con- 
tract with the State Water Conservation 
Board for a new supply whereby the net 
revenues of its system would be materially 
increased, the holder of one of the issue 
of bonds sold to furnish funds for the 
acquisition of the original plant, was in no 
position to complain in his application to 
enjoin the city from consummating the 
deal, that by the proposed action, section 
6, article XIII, of the constitution, de- 
claring that where the indebtednéss of a 
city is increased beyond the three per cent 


debt of a county or municipal corporation. 
Kraus v. Riley, 107 M 116, 120, 80 P 2nd 
864. 

The bonds authorized to be issued by a 
housing authority under the above acts are 
not, by the very terms of section 14, sub- 
division (b) of chapter 140, supra, to be 
considered an indebtedness falling within 
the limitations of sections 1, 2, 4, or 6, 
of article XITI of the constitution. Ruther- 
ford v. City of Great Falls, 107 M 512, 519, 
86 P 2d 656. 


References 


State v. Holmes, 100 M 256, 274, 47 P 2d 
624. 


proval of a majority of the electors of a 
county, it would be within its power to 
authorize a county to issue bonds without 
such election. Church v. Lincoln County 
et al., 100 M 238, 241, 46 P 2d 681. 

References 

Kraus v. Riley, 107 M 116, 125, 80 P 2d 
864. 


limit for water supply purposes, the rev- 
ennes derived therefrom must be used to 
pay the debt, will be violated; the net 
revenues of the city being increased rather 
than diminished, plaintiff by the proposed 
contract will be benefited rather than in- 
jured, and hence has no cause for com- 
plaint. Farmers State Bank v. City of 
Conrad, 100 M 415, 421, 47 P 2d 8538. 

The bonds authorized to be issued by a 
housing authority under the above acts are 
not, by the very terms of section 14, sub- 
division (b) of chapter 140, supra, to be 
considered as indebtedness falling within 
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the limitations of sections 1, 2, 4 or 6, 
of article XIII of the constitution. Ruther- 
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ford v. City of Great Falls, 107 M.512 


519, 
86 P 2d 656. 
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x ARTICLE XV, CORPORATIONS OTHER THAN MUNICIPAL 


Seetion 2. 


Held, that chapter 95, laws of 1935, is 
not a special law granting a charter to 
the water conservation board, in violation 
of chapter 2, article XV, prohibiting the 
chartering of incorporations, other than 
municipal, charitable and other corpora- 
tions, nor a special or local law granting 
to a corporation special or exclusive privil- 
eges, immunities or franchises proscribed 


Section 9. 


Housing projects being devoted to a pub- 
he use, the grant of the right of eminent 
domain to the housing authorities does not 
violate either section 14, article III, or 
section 9, article XV, of the state con- 
stitution, providing just compensation for 


Section 10. 
References 


by section 26, article V, constitution, such 
board being a public  corporation—an 
agency of the state—and as such not in- 
cluded in either prohibition. State ex rel. 
Normile et al. v. Cooney, 100 M 391, 406, 47 
P 2d 637. 

References 

Hodgkiss v. Northland Petroleum Con- 
sol, 104 M 328, 356, 57. P 2d 811. 


property taken be made to the owners. 
Rutherford v. City of Great Falls, Mon- 
tana, 107 M 512, 517, 86 P 2d 656. 
References 
In re Unification of the Montana Bar 
Association, 107 M 559, 567, 87 P 2d 172. 


Toomey v. State Board of Land Commissioners, 106 M 547, 567, 81 P 2d 407. 


Seetion 11. 


The purpose of section 11, article XV 
of the constitution, is to prevent the 
granting of any rights or immunities to 
foreign corporations not enjoyed by ecor- 
porations of the same or similar kind 
ereated under the laws of and doing busi- 
ness in Montana, and has no application to 
a case where a foreign corporation sues to 
recover a refund of taxes illegally exacted 
and paid under protest. Occidental Life 
Insurance Co. v. Holmes, State Auditor, 107 
M 48, 61, 80 P 2d 383. 

In action by liquidator of foreign cor- 
poration attacking attachment of cor- 
poration’s property in Montana to satisfy 


Section 13. 


Held, further, that chapter 61, laws of 
1935, is not restrospective in the sense 
prohibited by section 13, article XV, con- 
stitution, and that, if the chapter does 
create a new liability on the part of the 
state, in respect to transactions already 


Section 18. 


Held, as against the contention that 
common-law trusts fall within the pro- 
visions of section 18, article XV of the 
state constitution, declaring what ‘shall 
constitute a ‘‘corporation’’ within the 
meaning of such article and are, therefore, 
subject to all the statutory provisions re- 
lating to the organization of corporations, 
and hence such a trust, having failed to 
comply with the statutes in that behalf, 


Montana judgment which was secured * 
after dissolution of corporation in New 
York, decisions of supreme court of Mon- 
tana, construing local constitution and 
statutes, that locai creditor of corporation 
may protect himself by attachment of cor- 
poration’s property before foreign liquida- 
tor has taken possession of property, held 
binding on United States District Court. 
Van Schaick v. Parsons, 11 F. Supp. 654. 

References 

Ford Motor Co. et al. v. Linnane et al., 
102 M 325, 337, 57 P 2d 803; Toomey v. 
State Board otf Land Commissioners, 106 
M 547, 568 et seq., 81 P 2d 407. 


passed, the section is not violated because 
it only protects a county or municipal sub- 
division of the state in that behalf, and 
not the state itself. Leuthold v. Brand- 
jord et al., 100 M 96,‘101 et. seq., 47. P 2d 
41. 


-eannot hold property, that the constitu- 
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tional definition of the term ‘‘corpora- 
tion’’ does not extend to every statutory 
provision relative to corporations, in the 
absence of statutes so providing. Hodg- 
kiss v. Northland Petroleum Consol., 103 M 
328, 338 et seq., 57 P 2d 811. 

References 

Toomey v. State Board of Lan’ Com- 
missioners, 106 M 547, 568, 81 P 2d 407. 
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Section 20. 


References _ ; 
State v. Mitchell, 105 M 326, 331 et seq., Land Commissioners, 106 M 547, 565, 577, 
74 P 2d 417; Toomey v. State Board of 81 P 2d 407. 


ARTICLE XVI, COUNTIES—MUNICIPAL CORPORATIONS AND 
OFFICES 


Section 5. There shall be elected in each county the following county 
officers who shall possess the qualifications for suffrage prescribed by 
Section 2 of Article IX of this constitution and such other qualifications 
as may be prescribed by law: 

One county clerk who shall be clerk of the board of county commissioners 
and ex-officio recorder; one sheriff; one treasurer, who shall be collector 
of the taxes, provided, that the ans treasurer shall not be eligible to 
his office for the succeeding term; one county superintendent of schools; 
one county surveyor; one assessor; one coroner; one public administrator. 
Persons elected to the different offices named in this section shall hold 
their respective offices for the term of four (4) years, and until their 
successors are elected and qualified. Vacancies in all county, township and 
precinet offices, except that of county commissioners, shall be filled by 
appointment by the board of county commissioners, and the appointee 
shall hold his office until the next general election; provided, however, 
that the board of county commissioners of any county may, in its discretion, 
consolidate any two or more of the within named offices and combine the ° 
powers and the duties of the said offices consolidated; however, the pro- 
visions hereof shall not be construed as allowing one (1) office incumbent 
to be entitled to the salaries and emoluments of two (2) or more offices; 
provided, further, that in consolidating county offices, the board of county 
commissioners shall, six (6) months prior to the general election held for 
the purpose of electing the aforesaid offices, make and enter an order, 
combining any two (2) or more of the within named offices, and shall 
cause the said order to be published in a newspaper, published and 
circulated generally in said county, for a period of six (6) weeks next 
following the date of entry of said order. 


References submitted and adopted at the general elec- 
Forbes v. Mid-Northern Oil Co., 100 M_ tion of November 8, 1938, and became law 
107419, 40 2 20"G73. by virtue of the governor’s proclamation, 


NOTE.—The amendment to this section December 2, 1988. 


was enacted as chapter 93, laws of 1937; 


Section 8. Any county or counties in existence on the first day of 
January, 1935, under the laws of the state of Montana or which may 
thereafter be created or established thereunder shall not be abandoned, 
abolished and/or consolidated either in whole or in part or at all with 
any other county or counties except by a majority vote of the duly 
qualified electors in each county proposed to be abandoned, abolished 
and/or consolidated with any other county or counties expressed at a 
general or special election held under the laws of said state. 


References NOTE.—The amendment added section 
State ex rel. Wilson v. Weir et al., 106 8 to article XVI and was enacted as chap- 
M 526, 545, 79 P 2d 305. ter 102, laws of 1935; submitted and 
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adopted at the general election of Novem- ths Baeernat i ’s proclamation, December 2, 
Ri 3, 1936, and became law by virtue of 1936. 
ARTICLE XVII, PUBLIC LANDS 


Section 1. 


The leasing of state lands constitutes competitive leases of state grazing lands, 
. the disposing of an interest in such lands, are in pari materia and as such must be 
within the meaning of section 1 of article construed as one act, and that the latter 
XVII, constitution, which provides that act in providing that all leases issued for 
none of such lands nor any interest therein two years or less and terminating on 
shall be disposed of except by general laws. February 28, 1935, shall at the option of 
Leuthold v. Brandjord et al., 100 M 96, the lessees be extended for three addi- 
101 et seq., 47 P 2d 41. tional years—making the customary period 
While the state board of land com- of five years—constitutes a valid regula- 
missioners must, when leasing state grazing tion of the land department, and does not 
lands, secure the largest measure of legiti- Violate section 1, article XVII, of the con- 
mate return to the state and may not re- stitution, even though a higher rental be 
new an expiring lease at the non-competi- Offered. 
tive leasing price when there is another A provision in a pooling agreement 
applicant willing and able to pay a higher covering private and state school lands for 
rate, the constitutional provision (sec. 1, exploration for natural gas, fixing the 
art. XVII) against leasing such lands at royalty payable to the state ‘‘exclusive 
less than ‘‘the full market value’’ is met of gas used for light, fuel or operating pur- 
if the board secures such value as exists poses in connection with the work on the 
at the time the lease is issued; hence the lands,’’ held not open to the objection 
fact that after issuance of a lease for the that it violates section 1, article XVII of 
customary five-year term and before its the constitution in that thereby the state 
expiration a higher rental is offered for in effect donates gas to the lessee for the 
the land will not warrant cancellation of purpose of development on private lands 
the lease. Rathbone v. State Board of Land in the unit. Toomey v. State Board of ~* 
Commissioners, 100 M 109, 122, 47 P 2d Land Commissioners, 106 M 547, 561, 81 


47. P 2d 407. 
Id. Held, on application for writ of in- References 
junction, that chapter 42, laws of 1933, and Toole County Irrigation District v. State 


chapter 61, laws of 1935, relating to non- et al., 104 M 420, 431, 67 P 2d 989. 


Section 2. 


References 
Toomey v. State Board of Land Commissioners, 106 M 547, 560, 81 P 2d 407. 


ARTICLE XVIII, LABOR 


Section 4. <A period of eight hours shall constitute a day’s work in 
all industries, occupations, undertakings and employments, except farming 
and stock raising; provided, however, that the legislative assembly may 
by law reduce the number of hours constituting a day’s work whenever 
in its opinion a reduction will better promote the general welfare, but 
it shall have no authority to increase the number of hours constituting 
a day’s work beyond that herein provided. 


References submitted and adopted at the general elec- 
State v. Safeway Stores, Inc., 106 M_ ‘tion of November 3, 1936, and became law 
182, 199, 76 P 2d 81. by virtue of the governor’s proclamation, 


NOTE.—The amendment to this section December 2, 1936. 
was enacted as chapter 172, laws of 1935; 
Section 5. 


References 
State v. Safeway Stores, Inc., 106 M 182, 199, 76 P 2d 81. 
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ARTICLE XTX, MISCELLANEOUS SUBJECTS AND FUTURE 
AMENDMENTS 


Section 1. 

Since under the constitution judicial of- 
ficers, like other public officers, are re- 
quired to take an oath that they will sup- 


stitutionality of a statute is decisive of an 
appeal which question, however, was not 
raised by either party, raise the question 


on its own merit. In re Clark’s Estate, 105 
M 401, 74 P 2d 401. 


port the federal and state constitutions, 
the supreme court may properly, in a case 
where decision of the question of the con- 


References 
Boepple v. Mohalt, 101 M 417,449, 54 P 2d 857. 


Section 5. 


Contract between the state water con- 
servation board and a water users’ associa- 
tion and individuals relating to a water 
marketing agreement attacked on the 
ground, among others, that it granted a 


perpetuity, contrary to section 5, article 
XIX, constitution, held not to offend 
against the prohibition of the section. 
State ex rel. Normile et al. v. Cooney, 100: 
M 391, 413, 47 P 2d 637. 


ARTICLE XXI 


Section 6. The public school permanent fund, the other permanent 
funds originating in land grants from the United States for the support 
of higher institutions of learning, and for other state institutions, subject 
to investment, shall be invested as parts of the Montana trust and legacy 
fund; so also all other funds in the custody of any officer or officers of 
“he state, subject to investment, that the legislative assembly may prescribe. 
The separate existence and identity of each and every fund invested and 
administered as a part of the Montana trust and legacy fund shall be 
strictly maintained. 


All investments belonging to the public school permanent fund, except 
investments in state farm mortgage loans, and all investments belonging 
to the said land grant funds, shall be transferred to the Montana trust and 
legacy fund at the full amounts of the unpaid balances of such invest- 
ments. 


Section 7. The state shall accept for investment and administration as. 
parts of the Montana trust and legacy fund, sinking funds, permanent 
funds, cumulative funds and trust funds belonging to or in the custody 
of any of the political subdivisions of the state when requested to do so 
by the governing board of such political subdivision, subject, however, to 
such limitations as the legislative assembly may prescribe. The legislative 
assembly may provide for the investment and administration as a part 
of the Montana trust and legacy fund of any other fund subject to its. 
power. 


Section 8. The Montana trust and legacy fund shall be safely and 
conservatively invested in public securities within the state, as far as 
possible, including school district, county and municipal bonds, and bonds 
of the state of Montana; but it may also be partly invested in bonds of 
the United States, bonds fully guaranteed by the United States as to 
principal and interest, and Federal Land bank bonds. All investments shall 
be limited to safe loan investments bearing a fixed rate of interest. In 
making long term investments preference shall be given to securities 
payable on the amortization plan or serially. The legislative assembly 
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yay provide additional regulations and limitations for all investments from 
the Montana trust and legacy fund. 


All existing constitutional guarantees against loss or diversion applying 
to the publie school fund, to the funds of the state university and to the 
funds of all other state institutions of learning, shall remain in full force 
and effect. 


Section 9. On the last day of March, of June, of September and of 
December of each year, the state treasurer shall apportion all interest 
collected for the Montana trust and legacy fund during the three-month 
period then terminating to all the separate and integral funds which con- 
stitute such fund on the day of such apportionment and which constituted 
parts of the fund on the first day of the three-month period then terminat- 
ing. The basis of apportionment shall be the average amount of each such 
fund between the first day and the last day of the three-month period. 


Section 10. The state treasurer shall keep all deposits of money belong- 
ine to the Montana trust and legacy fund separate and distinct from other. 
deposits of money in his keeping. 

Section 11. All money in any of the separate and integral funds con- 
stituting the Montana trust and legacy fund and thé interest apportioned 
therefrom, shall be subject to payment to the person, institution or other 
entity entitled thereto, without appropriation by the legislative assembly, 
upon proper authorization as provided by law. 


Held, that the claim that by reason of References 
the provision of the state insurance act re- Kraus v. Riley, 107 M 116, 122, 80 P 2d 
quiring the fund thereunder collected to 864. 
be invested as a part of the montana trust NOTE.—The amendments to the above 


and legacy fund (chap. 70, laws of 1929), sections were enacted as chapter 99, laws 
subject to the special limitations of article of 1937; submitted and adopted at the 
XXI, of the constitution, the credit of con-  peneral election of November 8, 1938, and 
tributing counties and school districts 18 eeame law (2) by virtue of the governor’s 
donated or loaned in violation of section 1, proclamation, December 2, 1938. This ac- 
article XIII, supra, cannot be maintained. tion was, by the attorney general, declared 
State v. Holmes, 100 M 256, 289, 47 P 2d unconstitutional and contrary to the pro- 
624. visions of the enabling act. Attorney Gen- 
eral’s Opinions, No. 11, vol. 18. 


ORDINANCE NO. 1, FEDERAL RELATIONS 


Second. 

Under a ‘‘trust patent’’ to lands located Oil & Gas Co. v. State Board of Equaliza- 
within an Indian reservation issued to an tion, 101 M 268, 279, 54 P 2d 117. 
Indian allottee, the federal government re- The general provision of the state con- 
tains the legal title in trust for the allottee stitution that property of the United 
with the assurance that after the lapse of States is exempt (sec. 2, art. XII) is con- 
twenty-five years there will be issued to trolled, to the extent that Indian lands 
him a final patent free from all charges held under trust patent are considered the 
and encumbrances, and under subdivision property of the federal government, by the 
2 of section 4 of the enabling act and sub- special provision of the second part of 
section 2 of ordinance 1, state constitution, ordinance No. 1 that lands granted to an 
it is beyond the power of the state, in the Indian under an act of congress may not 
absence of congressional consent, to tax prescribe otherwise. Oil Producing Co. v. 
such land or permanent improvements State Board of Equalization, 101 M 293, 
thereon so long as they are so held in trust. 306, 54 P 2d 129. 


References 
United States v. Glacier County, 17 F S 411. 
Seventh. 


References 
Leuthold v. Brandjord et al., 100 M 96, 102, 47 P 2d 41. 
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\ POLITICAL CODE 


CHAPTER 1, CODES—CONSTRUCTION—GENERAL PROVISIONS 


3. Laws, when retroactive. 


In the absence of any express provision 
in chapter 181, laws of 1933, making it 
retrospective (sec. 3, Revised Codes 1935), 
and in view of the provision in section 2 
thereof that the tax shall be levied, col- 


lected and paid in the year 1934 with re- 


spect to the calendar year 1933, contention 
that losses sustained on an investment in 


4. Codes, how construed. 


While the statutory requirements with 
relation to the execution of wills must be 
clearly and fully observed, the provisions 
of the. statute and all proceedings there- 
under, must under the general rule em- 
bodied in section 4, Revised Codes, be 
liberally construed with a view to effect 
its objects and promote justice. In re 
Bragg’s Estate, 106 M 132, 140, 76 P 2d 
57. 


Construing section 25, Revised Codes, 
ceding exclusive jurisdiction to the United 
States over lands purchased within the 


bonds before the act became operative, 
although not made apparent until sale 
thereof after the operative date, are de- 
ductible in making return of his taxable 
income, may not be sustained. State v. 
State Board of Equalization, 100 M 72, 
84, 45 P 2d 684. 


state for public purposes (such as the con- 
struction of Fort Peck Dam), liberally, as 
required by section 4 as to all code pro- 
visions, held that the provision of section 
25 calling for the filing of a map of the 
lands ceded in the office of the county 
clerk is not a condition precedent to an 
effective cession of such jurisdiction. 
State v. Bruce et al., 106 M 322, 330, 77 
P 2d 403. 

References 

Schwartz v. Inspiration 
Co., 15 F S 1030. 


Gold Mining 


15. Words and phrases, how construed. 


References 


State v. Nagle et al., 100 M 76, 101, 45 P 2d 1041; State v. Merchants’ Credit Serv- 


ice, Inc., 104 M 76, 101, 66 P 2d 337. 


16. Certain words defined. 


References 
State ex rel. Tillman v. District Court, 
101 M 176, 182, 53 P 2d 107; State ex rel. 


Clark v. District Court, 103 M 145, 147, 
61 P 2d 836; State v. Merchants’ Credit 
Service, Inc., 104 M 76, 101, 66 P 2d 337. 


CHAPTER 2, SOVEREIGNTY AND TERRITORIAL JURISDICTION 
OF THE STATE 


22. Glacier national park. 


References 


State v. Bruce et al., 106 M 322, 331, 77 P 2d 403. 


23. Yellowstone national park. Exclusive jurisdiction shall be and the 
same is hereby ceded to the United States over all that part of territory 
situate in the state of Montana now embraced‘in the Yellowstone national 
park, described as follows: 


“Beginning at the intersection of the east boundary of Yellowstone park 
with the south boundary of Montana; thence north to the northeast corner 
of said park; thence west along the north boundary of the park to the 
northwest corner thereof; thence south along the west boundary of the 
park to the boundary between Montana and Idaho; thence easterly along 
that boundary to the west boundary of Wyoming; thence north along the 
west boundary of Wyoming to the northwest corner thereof; thence east 
along the boundary between Wyoming and Montana to the east boundary 
of said park, the place of beginning; containing an area of approximately 
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one hundred ninety-eight (198) square miles, saving, however, to the said ~ 
state the right to serve civil or criminal process within the limits of the 
aforesaid deseribed lands, as long as the lands herein described are used 
for a national park, and no other purposes, in suits or prosecutions for or 
on account of rights acquired, obligations incurred, or crimes committed 
in said state, but outside the lands aforesaid”. [As amended See. 1, Ch. 

142) TP t93 97 . 


References 
State v. Bruce et_al.,,106 M 322, 331, 77 P 2d 403. 


23.1. Consent to federal purchases of additional land for park withdrawn 
—Retention of legislative jurisdiction. The consent of the state of Mon- 
tana to the purchase by the United States of lands within the state of 
Montana to be embraced in Yellowstone national park, other than the 
lands described in section 23, and the consent of the state of Montana 
to the exercise of legislative jurisdiction by the United States over any 
additional lands to be embraced in said national park, as such consents 
may be contained in the act of the second legislative assembly of the 
state of Montana approved February 14, 1891, entitled, “An act ceding 
to the United States jurisdiction over certain lands”, or any amendment 
of said act, is hereby withdrawn, and exclusive legislative jurisdiction 
over all lands within the state of Montana that may be added hereafter 
to said national park shall be retained in the state of Montana. [En. 
pee 2; Ch. 242. 11.1939. 


24. Acquisition of lands by United States—[Repealed Sec. 1, Ch. 154, 
L. 1939.] : 


25. Concurrent jurisdiction of state—withdrawal of certain offer. Pur- 
suant to article 1, section 8, paragraph 17 of the constitution of the 
United States, consent to purchase is hereby given, and exclusive juris- 
diction ceded, to the United States over and with respect to any lands 
within the limits of this state, which shall be acquired by the complete 
purchase by the United States, for any of the purposes described in said 
paragraph of the constitution of the United States, said jurisdiction to 
continue as long as said lands are held and occupied by the United States 
for said purposes; reserving, however, to this state the right to serve and 
execute civil or eriminal process lawfully issued by the courts of the 
state, within the limits of the territory over which jurisdiction is ceded 
in any suits or transactions for or on account of any rights obtained, 
obligations incurred, or crimes committed in this state, within or without 
such territory; and reserving further to the said state the right to tax 
persons and corporations, their franchises and property within said terri- 
tory; and reserving further to the state and its inhabitants and citizens 
the right to fish and hunt, and the right of access, ingress and egress to 
and through said ceded territory to all persons owning or controlling live- 
stock for the purpose of watering the same, and saving further to the 
state of Montana jurisdiction in the enforcement of state laws relating 
to the duties of the livestock sanitary board and the state board of health, 
and the enforcement of any regulations promulgated by said boards in 
accordance with the laws of the state of Montana; provided, however, that 
jurisdiction shall not vest until the United States, through the proper 


30 


Chit? = TERRITORIAL JURISDICTION OF STATE 95.1 


officers, shall file an accurate map or plat and description by metes and 
bounds of said lands in the office of the county clerk and recorder of the 
county in which said lands are situated, and if such lands shall be within 
the corporate limits of any city, such map or plat shall also be filed in the 
office of the city clerk of said city, and the filing of such map as herein 
provided, shall constitute acceptance of the jurisdiction by the United 
States as herein ceded. The offer by the state of Montana to cede to the 
federal government legislative jurisdiction over areas within the state of 
Montana as contained in the act of the second legislative assembly of the 
state of Montana, 1891, entitled: “An act giving the consent of the state 
of Montana to the purchase, by the United States, of land in any city 
- or town of the state, for the purpose of United States court house, post- 
office and for other purposes” approved March 5, 1891, as amended by 
the act of the third legislative assembly of 1898, an. act entitled: ‘An 
act giving the consent of the state of Montana to the purchase by the 
United States of land in any city or town of the state for the purpose of 
United States court house, post-offices and for other like purposes”, ap- 
proved March 9, 18938, is hereby withdrawn except as to areas heretofore 
completely purchased or acquired by the federal government and over 
which areas the federal government has heretofore assumed either exclusive 
legislative jurisdiction or coneurrent legislative jurisdiction under the 
terms of one or the other of said acts. [As amended See. 1, Ch. 155, 
14,1939?) 


If there is any conflict between section federal government by purchase with the 
24 and section 25 of this code, the pro- consent of the legislature in 1933, in con- 
visions of the latter must prevail and the nection with the construction of the Fort 
act of cession which was in force prior Peck Dam, that the controlling act of ces- 
to the enactment of sections 25.1 and 25.2 sion is section 25, Revised Codes 1935, en- 
of this code, was section 24, as amended acted as section 1, page 52, laws of 1893, 
by section 25. State v. Bruce, 104 M 500, containing no provision reserving to the 
510, 69 P 2nd 97. state the right to tax such property, and 

The word ‘‘provided’’ as used in sec- not section 25.1, passed as section 1, chap- 
tion 25, Revised Codes 1935, ceding exclu- ter 50, laws extraordinary session 1933-34, 


: ces ork . der which such right is reserved to the 
sive jurisdiction to the United States over UU ; 1S § 
lands within the state for certain pur- ‘State. State v. Bruce, 104 M 500, 69 P 2d 


poses, i. e., ‘‘provided, that an accurate 97; State v. Bruce et al., 106 M 322, 326 


map of plat and description by metes and © Seq., 7 P 2d 403. : 
bounds’? of the lands be filed in the office Section 25, Revised Codes, ceding ex- 
of the clerk of the county in which situ-  ¢lusive jurisdiction over state lands to the 
ated, held to mean “‘and’’ and to amount federal government for public purposes, 
to no more than a legislative direction for without reserving in the state the right 
the preservation of a record of the trans- to tax the personal property of persons 
action, and not to a condition upon the and private corporations located upon such 
consent of the state to the cession. State lands, held not open to the objection that 
v. Bruce, 104 M 500, 501, 69 P 2d 97. it is violative of sections 1, 2 and 11 of 

Held, on application for writ of man- | article XII of the state constitution, pro- 
date to compel county taxing officers to viding for the levy of uniform taxes upon 
levy and collect taxes on personal property = all property within the state, except such 
in private ownership located within the as is exempted. State v. Bruce et al., 106 
townsite of Fort Peck acquired by the M 322, 326 et seq., 77 P 2d 403. 


25.1. Concurrent jurisdiction over tn Peck Dam ceded to United States 


—reservation of rights to state. 
Held, that county taxing officers are struction of the Fort Peck Dam prior to 
without right to tax any property upon the passage and approval of chapter 50, 


lands acquired by the United States by laws extraordinary session 1933-34, now 
purchase for purposes incident to the con- section 25.1, Revised Codes 1935; property 
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of private persons and corporations on 
lands thereafter so acquired and on lands 
which were part of the public domain is 
subject to taxation; over all such lands 
the United States has jurisdiction subject 
to all reservations, restrictions and limita- 
tions prescribed by chapter 50. State v. 
Bruce, 104 M 500, 505 et seq., 69 P 2d 97. 

Where the federal government, acting 
under the general act of cession (sec. 25, 
Revised Codes), had taken possession of 
state lands for the Fort Peck Dam project, 
had constructed a town for purposes con- 
nected with the project and exercised com- 
plete jurisdiction thereover, the state by 
such section reserving to itself concurrent 
jurisdiction in the matter of serving civil 
and criminal process only, that act of ces- 
sion, and not section 25.1, later enacted and 
referring particularly to such project, un- 
der which the state, among other reserva- 
tions made, reserved the right to tax the 
personal property of persons and corpora- 


POLITICAL CODE 


Ch. 5, 7 


tions located within the townsite, held to 
be the controlling statute, even though 
contracts for the construction of the dam, 
general in form and applying to all such 
contracts wherever entered into, required 
compliance with certain state law, such as 
the workmen’s compensation act, ete. State 
v. Bruce, 106 M 322, 326 et seq., 77 P 2d 
403. ; 

Held, that county taxing officers are 
without authority to tax any property 
within the area of the Fort Peck Dam proj- 
ect over which the United States has as- 
sumed exclusive jurisdiction, where the 
lands were purchased by the government 
prior to the passage and approval of sec- 
tion 25.1, Revised Codes, but that all prop- 
erty belonging to persons and private cor- 
porations located on land acquired by the 
government after the passage of that act 
is subject to taxation. State v. Bruce 
et al., 106 M 322, 326 et seq., 77 P 2d 403. 


CHAPTER 5, PERSONS COMPOSING THE PEOPLE OF THE STATE 


33. Residence rules for determining. 


Where statutes refer only to residence 
and not to domicile, as does section 5766, 
Revised Codes, declaring that before a 
divorce may be granted plaintiff must 
have been a resident of the state for one 
year, the courts have generally held that 
the werd ‘‘residence’’ will be construed to 


mean practically the same as ‘‘ domicile.’ 
The legislature in enacting section 33, Re- 
vised Codes, and defining the term ‘‘resi- 
dence’’ has adopted the same rule. State 
ex rel., Duckworth v. District Court, 107 
M 97, 101, 80 P 2d 367. z 


CHAPTER 7, POLITICAL SUBDIVISIONS 


45. Number of representatives from each county. In accordance there- 
with each county of the state shall be entitled to, and shall elect at each . 
biennial general, state and county election, the number of members of 
the house of representatives in the legislative assembly of Montana herein 
below allotted and apportioned to it, and set opposite its name as follows, 
to-wit: 


Beaverheadjcountyciti..ciiinat ce ROE Ot aR aa» one member. 
Big Hori Coun tye ke ene. oe ie. ere one member. 
Broadwater; COUNTY souih.ct os. eae anita et & oat pero one member. 
Blaine: countyiclaueiae aie pt A OS eae a two members. 
Carbon: County tee cate Nee cee per at cierediieus) eek a gblT Cen enue meas 


Carter county 
Cascade county 


CHOUTGATIGOUNLY. shui. osc wale a Ak ne on ede Meme at cr awe two members. 
Custers.@0 Um hiya +8 oii heats ater ee needy sonata meta oi Oe tas ee two members. 
Damiels “county. . tanta tides eds Done ee took es one member. 
Da ws sep ian bigs kit hep el a ta ek et gi end two members. 
Deer Lod eevcoumt yn has. cccesy- «vec: boner base eee ern cae three members. 
Fallon: countygeias So Nae Aon Bia ie ree eatery cee one member. 
Fergus: county. 2 eee) i se eh eh se ir four members, _ 
Piathead : COUN: ticsask hea coe a ch ee CR ee four members. 
Gallatin; county jcidus Seis teeaiieddn ee Ae ee three members. 


Ch..7, 9. | POLITICAL SUBDIVISIONS 62 
Garrelkiicouly OLS NO AISS Bolero r eds Insietees wie At one member. 
MOTE) Gonntyl OG AT BRE OO. ISO BM OT one member. 
GoldeniMValleys county Osh, oho se oso nsoub Ti Bialees. FOL one member. 
Grate coun y Lh 02 BG TOL ROO R WT Bro scl one member. 
Fulieownty. 9... Cktl sistiee Of) AB RISAGRTRONIIe SO) DOs et two members. 
Peerersur county: HOM Ais ea eto 2H Bors AN one member. 
eae Basie county * SoU Rae ANOLON 7S itt INTO OTC OF one member. 
EO HOOUINA USE MO.LIS SOL OROT VOT BOT Be Sar Nid 2 yak one member. 
Pewis dnd Char k/yeountyss JOSIP eRS ENON TO) A aI hy three members. 
PA VEPTy ee Wit yl SOOT) OTRO MII 9 Boe Lage AT OU 8 one member. 
PMG i GOUiE sen TET) I OCUOT OF LIAM SOAR UD Me de one member. 
iSO Th COUNT ns ater s OR) te eit” O00 eatgeio fh 0. mk ies one member. 
Mi eOnerGominy var inn el POR PG te OR eel Bae one member. 
Mice herlmoniiayetiis, il: ered ort Ye! woiwolintie he cays one member. 
Wianenaivedmntyiesite..A a! Livia ils da Megl tatdadein a he one member. 
Massa tation Gnty. Gants tS ah werbin. has niewnoe aio. sit. four members. 
Musselshell county 2.2.1..00002-20.22inhu.. aiegiys en! eee eer fa 158 ice one member. 
f UReCOMN 1nd. foht Thi et Mehta Nia SG! Gade) Soi iy two members. 
Perpotenme county) 8 Nests stro Naa i ei Na Als aca ilost es: one member. 
Peawminis, erimiiis otro:orsls. fearon Jtaaivives anos two members. 
ovens. connivan..0ni sally ro rtiesotomo on. aeale cpurdd, one member. 
Pomilemeal ver county oii. tiyeieter 4. oo anise. actitey: one member. 
Poe werlinountywiti pt wie tames orn. aels cali) bee escti one member. 
pale) COUN iyo: 9623 (rls cana hiscandgs..2it.ol a RJaun: one member. 
iaveniseonni varios ks Sia alrats isl ieteleen slag two members. 
Richland eounty ha... yil..weotds feu. Aoshi. eapied ing ia. one member. 
Ose DHRIeDUN ty). BIS dm ot hte a Ee eyo ded A yee alo one member. 
Ressereltitountyiediied bas adie .dsue. lie. edueble wat two members. 
Damcers( conti yeah teint ull. Gone ene woe cl nb ieee elias one member. 
eerigancommiy ALRL be ee babagors phd end two members. 
Silat onyaGouny: mvaidiigt ll Shea ceele-tdep an adek ten members. 
PUbinEoserar oun tiie toa ae So his die aka ena Rites one member. 
BS Wiech Pasa COUNLY (oxen ec. bey. cea era ey elt eon gee one member. 
shone Counisire 42 sinh ez corh ana ate. d- i hat. one member. 
TEE CG TGCS gy SS OR RS te eer RS DRE 2 EEE a one member. 
Prenmiere county 20000: : ify SOMUISSV OB NOIILE MO) OOOO 3s one member. 
Oye EEN ELIT iy ee ok es TEE) OTT LE Te ee eI) es two members. 
MWereatrana county) 2522 ETO: SRA BUI AR ION LL one member. 
VA ixees int y 24) CUED GH FOES ROR OVEN De PENiotOS ot one member. 
EW StOne hc OUT iy OL AE eT Hk SPR) SANE ee, five members. 


[As amended See. 1, Ch. 144, L. 1939. ] 


CHAPTER 9, THE LEGISLATIVE ASSEMBLY—ITS COMPOSITION, 


ORGANIZATION, OFFICERS AND EMPLOYEES 


62. Officers and employees of senate. The officers and employees of 
the senate may consist of a president, a president pro tem., one secretary 
of the senate, one assistant secretary of the senate, one chaplain, one 
sergeant-at-arms, three assistant sergeants-at-arms, one clerk to the ser- 
geant-at-arms, one secretary to the president, one journal clerk, one assist- 
ant journal clerk, one enrolling clerk, one assistant enrolling clerk, one 
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engrossing clerk, one assistant engrossing clerk, one bill clerk, one assistant 
bill clerk, one reading clerk, one printing clerk, one mailing clerk, one 
doorkeeper, three assistant doorkeepers, one janitor, three assistant janitors, 
one day watchman, one night watchman, four pages and such number of 
committee clerks and/or stenographérs as. the senate may, by motion, from 
time to time determine, not exceeding forty in number; provided, however, 
that when the orderly and expeditious conduct of the business of the 
senate so requires, the senate may, by resolution, authorize the employment 
of one senate law clerk and/or one assistant senate law clerk, in addition 
to the hereinabove specifically enumerated officers and employees. [As 
amended Sec. 1, Ch. 50, L. 1937.] 


NOTE.—Section 1 of chapter 50, laws of 1937, amends this section. Section 3 of 
said chapter repeals it. 


63. Officers and employees of the house. The officers and employees 
of the house of representatives shall consist of a speaker, a speaker pro 
tem, one chief clerk, one sergeant-at-arms, one chaplain, one first assistant 
to the sergeant-at-arms, one second assistant to the sergeant-at-arms, one 
assistant to the chief clerk, one clerk to the chief clerk, one bill clerk, one 
assistant bill clerk, one reading clerk, one clerk to the sergeant-at-arms, 
one journal clerk, one assistant journal clerk, one enrolling clerk, one 
assistant enrolling clerk, one engrossing clerk, one assistant enrossing 
clerk, one printing clerk, one assistant printing clerk, one secretary to 
speaker, one mailing and filing clerk, one secretary to the judiciary com- 
mittee, one secretary to the appropriations committee, one payroll clerk, 
one law clerk, one assistant law clerk, one head janitor, three assistant 
janitors, three doorkeepers, three watchmen, five pages, two telephone 
operators, two elevator operators, fifty stenographers, ten typists, twenty 
proof-readers, ten clerks and such other and further employees as the 
house of representatives and the senate may, by joint resolution, from time 
to time determine. |As amended See. 1, Ch. 44, L. 1987; amd. See. 1, Ch. 23, 
E9989] 


CHAPTER 9-A, COMMISSION ON INTERGOVERNMENTAL 
COOPERATION 


64.1. Senate committee on intergovernmental cooperation established. 
There is hereby established a standing committee of the senate of this 
State, to be officially known as the senate committee on intergovernmental 
cooperation, and to consist of five senators. The members and the chairman 
of this committee shall be designated in the same manner as is customary 
in the case of the members and chairmen of other standing committees 
of the senate. In addition to the regular members, the president of the 
senate shall be ex officio an honorary nonvoting member of this committee. 
[En. See. 1, Ch. 86, L. 1987. ] 


64.2. House committee on intergovernmental cooperation established. 
There is hereby established a similar standing committee of the house of 
representatives of this state, to be officially known as the house committee 
on intergovernmental cooperation, and to consist of five members of the 
house of representatives. The members and the chairman of this committee 
shall be designated in the same manner as is customary in the case of 
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the members and chairmen of other standing committees of the house of 
representatives, In addition to the regular members, the speaker of the 
house of representatives shall be ex officio an honorary nonvoting member 
of this committee. [En. Sec. 2, Ch. 86, L. 1937.] 


64.3. Governor’s committee established. There is hereby established a 
committee of administrative officials and employees of this state to be 
officially known as the governor’s committee on intergovernmental co- 
operation, and to consist of five members. Its members shall be: The 
budget director or the corresponding official of this state, ex officio; the 
attorney general, ex officio; the chief of the staff of the state planning 
board or the corresponding official of this state, ex officio; and two other 
~ administrative officials or employees to be designated by the governor. 
If there is uncertainty as to the identity of any of the ex officio members 
of this committee, the governor shall determine the question, and his 
determination and designation shall be conclusive. The governor shall 
appoint one of the five members of this committee as its chairman. In 
addition to the regular members, the governor shall be ex officio an 
honorary nonvoting member of this committee. [En. Sec. 3, Ch. 86, 
Deeoar. 


64.4. Commission on intergovernmental cooperation. There is hereby 
established the Montana commission on intergovernmental cooperation. 
This commission shall be composed of fifteen regular members, namely: 

The five members of the senate committee on intergovernmental co- 
operation ; : 

The five members of the house committee on intergovernmental co- 
operation; and 

The five members of the governor’s committee on intergovernmental 
cooperation. 

The governor, the president of the senate and the speaker of the house 
of representatives shall be ex officio honorary nonvoting members of this 
commission. The chairman of the governor’s committee on intergovern- 
mental cooperation shall be ex officio chairman of this commission. | En. 
See. 4, Ch. 86, L. 1937. | 


64.5. Functions and incumbency of committees. The said standing 
committee of the senate and the said standing committee of the house of 
representatives shall function during the regular sessions of the legislature 
and also during the interim periods between such sessions; their members 
shall serve until their successors are designated; and they shall respectively 
constitute for this state the senate council and house council of the Ameri- 
can Legislators’ association. The incumbency of each administrative member 
of this commission shall extend until the first day of February next follow- 
ing his appointment, and thereafter until his successor is appointed. [En. 
See. 5, Ch. 86, L. 1937.] 


64.6. Functions of commission. It shall be the function of this com- 
mission : 

(1) To carry forward the participation of this state as a member of 
the council of state governments. 
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(2) To encourage and assist the legislative, executive, administrative 
and judicial officials and employees of this state to develop and maintain 
friendly contact by correspondence, by conference, and otherwise, with 
officials and employees of the other states, of the federal geovernment, and 
of local units of government. 


(3) To endeavor to advance cooperation between this state and other 
units of government whenever it seems advisable to do so by formulating 
proposals for, and by facilitating: 

(a) The adoption of compacts; 

(b) The enactment of uniform or reciprocal statutes ; 

(c) The adoption of uniform or reciprocal administrative rules and 
regulations ; 

(d) The informal cooperation of governmental offices with one an- 
other. 

(e) The personal cooperation of governmental officials and employees 
with one another, individually ; 

(f) The interchange and clearance of research and information; and 

(e) Any other suitable process. 


(4) In short, to do all such acts as will, in the opinion of this com- 
mission, enable this state to do its part—or more than its part—in forming 
a more perfect union among the various governments in the United States 
and in developing the Council of State Governments for that purpose. | Hn. 
See. 6, Ch. 86, L. 1937. ] 


64.7. Intergovernmental harmony—advisory boards. The commission 
shall establish such delegations and committees as it deems advisable, in 
order that they may confer and formulate proposals concerning effective 
means to secure intergovernmental harmony, and may perform other fune- 
tions for the commission in obedience to its decisions. Subject to the ap- 
proval of the commission, the member or members of each such delegation 
or committee shall be appointed by the chairman of the commission. State 
officials or employees who are not members of the commission on inter- 
covernmental cooperation may be appointed as members of any such dele- 
ovation or committee, but private citizens holding no governmental position 
in this state shall not be eligible. The commission may provide such other 
rules as it considers appropriate concerning the membership and the 
functioning of any such delegation or committee. The commission may 
provide for advisory boards for itself and for its various delegations and 
committees, and may authorize private citizens to serve on such boards. 
[En. See. 7, Ch. 86, L. 1937. ] | 


64.8. Reports—compensation—expenses. The commission shall report 
to the governor and to the legislature within fifteen (15) days after the 
convening of each regular legislative session, and at such other times as 
it deems appropriate. Its members and the members of all delegations and 
committees which it establishes shall serve without compensation for such 
service, but they shall be paid their necessary expenses in carrying out 
their obligations under this act. The commission may employ a secretary 
and a stenographer; it may incur such other expenses as may be necessary 
for the proper performance of its duties, and it may, by contributions to 
the Council of State Governments, participate with other states in main- 
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taining the said council’s district and central secretariats, and its other 
es aE services. [En. Sec. 8, Ch. 86, L. 1937.] 


64.9. Title of committees and commission. The committees and the 
commission established by this act shall be informally known, respectively, 
as the senate cooperation committee, the house cooperation committee, the 
governor’s cooperation committee and the Montana cooperation commission. 
[En. See. 9,-Ch. 86, L: 1937.] 


64.10. Cooperation with council of state governments. The council 
of state governments is hereby declared to be a joint governmental agency 
of this state and of the other states which cooperate through it. [En. See. 
LOChs,86;,Lr 9375] 


64.11. Communication of text of this measure—cooperation. The secre- 
tary of state shall forthwith communicate the text of this measure to the 
governor, to the senate, and to the house of representatives, of each of the 
other states of the union, and shall advise each legislature which has not 
already done so that it is hereby memorialized to enact a law similar to 
this measure, thus establishing a similar commission, and thus joining with 
this state in the common cause of reducing the burdens which are imposed 
upon the citizens of every state by governmental confusion, competition 
and conflict. [En. See. 11, Ch. 86, L. 1937. | 


CHAPTER 10, THE POWERS, DUTIES AND COMPENSATION OF 
MEMBERS, OFFICERS AND EMPLOYEES OF THE 
LEGISLATIVE ASSEMBLY 


76. Compensation of other officers and employees. The compensation 
designated herein shall be paid to the following officers and employees of 
the legislative assembly ; 


The secretary of the senate, the chief clerk of the house of repiesenta- 
tives, the sergeant-at-arms of each house, the senate law clerk and the 
house of representatives law clerk, ten dollars ($10.00) per day each; 


The assistant secretary of the senate, the assistant chief clerk of the 
house of representatives, the journal clerk, the enrolling clerk, the engross- 
- ing clerk, the bill clerk, the assistant sergeant-at-arms of the senate, the 
assistant sergeant-at-arms of the house of representatives, eight dollars 
($8.00) per day each; 


The assistant senate law clerk and the assistant house of representatives 
law clerks, (in case such assistants are employed) seven dollars ($7.00) 
per day; 

The assistant journal clerk, the assistant enrolling clerk, the assistant 
engrossing clerk, the assistant bill clerk, the printing clerk, the reading 
clerk. the clerk to the sergeant-at-arms and the mailing clerk of the senate, 
the clerk to the chief clerk of the house of representatives, the clerk to 
the secretary of the senate, the secretary to the president of the senate, 
the payroll clerk of the house of representatives, the secretary to the speaker 
of the house of representatives, the mailing and filing clerk of the house 
of representatives, the secretary to the house of representatives appropria- 
tions committee, six dollars ($6.00) per day each; 
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The chaplain, committee clerks, stenographers, typists, proofreaders, 
doorkeepers, assistant doorkeepers, janitors, assistant janitors and watch- 
men of each house, the telephone operators of the house of representatives, 
the elevator operators of the house of representatives, five dollars ($5.00) 
per day each; 

Pages, four dollars ($4.00) per day each; all other employees of the 
legislative assembly not herein specifically enumerated, five dollars ($5.00) 
per day each; 

The salaries herein specified shall be paid for each and every day of the 
entire legislative session, commencing with the date of employment of the 
officer or employee, save and except that any of said officers or employees 
whose services are dispensed with for any portion of the session shall receive 
pay only for the number of days during which services are performed by 
such officer or employee. | As amended See. 2, Ch. 50, L. 1937. | 


NOTE.—Section 2 of chapter 50, laws of 1937 amends this section. Section 3 of 
said chapter repeals it. 


CHAPTER 12, STATUTES—THEIR ENACTMENT AND OPERATION 


90. Statutes, when effective. 


References 
Boepple v. Mohalt, 101 M 417, 449, 54 P 2nd 857. 


CHAPTER 138, INITIATIVE AND REFERENDUM 


99. Form of petition for referendum. 


References 
Sawyer Stores, Inc., v. Mitchell et al., 103 M 148, 154, 62 P 2d 342. 


101. County clerk to verify signatures. 


Certification of petitions for the with- within the time specified in section 101, 
drawal of signatures appearing on peti- Revised Codes, ordered by court on issu- 
tions for the initiation of a measure, In ance of a peremptory writ that in com- 
the form prescribed by section 101, Revised puting the time for transmittal the clerk 
Codes, for certification of original peti- should not take into consideration the 
tions, is prima facie sufficient to show the time elapsing between the date of demand 
qualifications of the signers and the for inspection and the date on which serv- 
genuineness of their signatures. Ford v. ice of the peremptory writ was made. 
Mitchell, 103 M 99, 114, 61 P 2d 815. State ex rel. Holloran v. McGrath, 104 M 

After referendum petitions have been 490, 493 et seq., 67 P 2d 838. 
lodged with the county clerk they may While section 101, Revised Codes, pro- 
not be returned by him to the persons de- vides that the certificate of the county 
livering them, he being required by section clerk attached to petitions for the initia- 
101, Revised Codes, to forward them, with tive of an act by the people shall be prima 
his certificate attached, to the secretary of facie evidence of the facts therein stated 
state within a given number of days. State and of the qualifications of the electors 
ex rel. Holloran v. McGrath, 104 M 490, whose signatures appeared thereon, it is 
493 et seq., 67 P 2d 838. . not conclusive and the qualifications of 

Where a county clerk was by institution the signers may be inquired into by the 
of a proceeding for writ of mandate in the courts if the question be presented before 
supreme court to permit inspection of the election. Martin v. State Highway 
referendum petitions filed in his office, Commission et al., 107 M 603, 614, 88 P 
prevented from transmitting them after 2d 41. 
certification to the secretary of state 


102. Notice to governor and proclamation. 
References 
State ex rel. Haynes v. District Court, 105 M 604. 
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Ch. 13, 17 


INITIATIVE AND REFERENDUM 


103-135 


Ms Certification and numbering of measures—constitutional amend- 
me 


e 


Held, that the provisions of sections 103 
and 104, Revised Codes, setting forth what 
the ballot submitting a proposed initiative 
measure shall contain, are mandatory, not 
directory, and that a substantial compli- 
ance therewith must be _ had. Sawyer 
Stores, Inc., v. Mitchell, 103 M 148, 154 et 
seq., 62 P 2d 342. 

The term ‘‘descriptive,’’ as used in sec- 
tion 103, Revised Codes, setting forth what 
the ballot submitting an initiative measure 
shall contain, and declaring that both the 
title of the measure, as well as the legend 
appearing to the right of the square in or 
on which the voter indicates his choice, 
‘“shall be deseriptive of the measure pro- 
posed’’ means a fair portrayal of the chief 
features of the proposed law in words of 
plain meaning, complete enough to con- 
vey an intelligible idea of its scope and 
import, free from any misleading tendency, 


104. Manner of voting—vballot. 


so that intelligent and enlightened judg- 
ment may be exercised by the ordinary 
person in deciding how to make the bal- 
lot. Sawyer Stores, Inc., v. Mitcheli, 103 
M 148, 154 et seq., 62 P 2d 342. 

Id. Held. That the title attached to 
proposed initiative measure No. 39—the 
so-called ‘‘chain store law’’—which title 
declares that the act is intended to pro- 
vide for the licensing of stores, that the 
license fees shall be turned into the state 
old age assistance fund, etec., is not ‘‘de- 
scriptive’’ of the purposes of the act with- 
in the meaning of section 103, Revised 
Codes, but deceptive for various reasons 
set forth in the opinion, among them the 
fact that while the act specifically seeks to 
repeal chapter 155, laws of 1933, dealing 
with the licensing of stores, the title omits 
any reference to such repeal. 


The manner of voting on measures 


submitted to the people shall be by marking the ballot with a cross in or 
on the diagram opposite and to the left of the proposition for which the 
voter desires to vote. The form of ballot to be used on measures submitted 
to the people shall be submitted to and determined by the attorney general 
of the state of Montana. The following is a sample ballot representing 
negative vote: 


For Initiative Measure No. 6 
Relating to Duties of Sheriffs. 


Against Said Measure No. 6. 


For Referendum Measure No. 7 
Relating to Purchase of Insane Asylum. 


Against Said Measure No. 7. 


XJLIEILI 


[As amended See. 1, Ch. 18, . 1937.] 


Held, that the provisions of sections 103 
and 104, Revised Codes, setting forth what 
the ballot submitting a proposed initiative 
measure shall contain, are mandatory, not 


directory, and that a substantial compli- 
ance therewith must be had. Sawyer 
Stores, Inc., v. Mitchell, 103 M 148, 152 et 
seq., 62 P 2d 342. 


CHAPTER 17, THE SECRETARY OF STATE 


135. Distribution of senate and house journals and session laws. 


Im- 


mediately after the senate and house journals and the session laws men- 
tioned in subdivision nine of the preceding section are bound, the secretary 
of state must distribute the same as follows: 


1. To the county clerk of each county one copy of the senate journal 
and one copy of the house journal for the use of the county. 


149 POLITICAL CODE Ch.17 


2. To the state historical library such number of copies of the senate 
and house journals, not exceeding 150 of each, as may be required by it 
for purposes of distribution and exchange; to the state law librarian, two 
copies cf each house and of each senate journal for the use of said library, 
and such additional copies as may be necessary for the purposes of ex- 
change; and to the Library of Congress, two copies of each house and of 
each senate journal. 

5. To the heutenant governor, each member of the legislative assembly, 
secretary of the senate and chief clerk of the house of representatives at 
the session at which the laws and journals were adopted, one copy. 


Tie shall distribute the session laws as follows: 

1. To each department of the government at Washington, and of the 
government of this state, one copy. 

2. To the library of congress, eight copies; and to the state library, 
two copies. 

3. To the state historical and miscellaneous library, two copies; to the 
state law librarian, four copies for the use of said state law library. 

4. To the law libraries and the legislative reference libraries of each 
of the states and territories such number of copies as are given by them in 
exchange with the Montana state law library and the legislative reference 
libraries. 

5. To the members of congress, to the United States district judge, to 
each of the judges of the supreme and districts courts, and to each of the 
state officers of the state, one copy. 

6. To the heutenant governor, each member of the legislative assembly, 
secretary of the senate, and chief clerk of the house of representatives at » 
the session at which laws and journals were adopted, one copy. 

7. To each of the incorporated colleges of the state and to each unit 
of the state university and institutions, one copy; to the law librarian of 
the state of Montana as many copies as may be required by him for ex- 
change with libraries and institutions maintained by other states, territories 
and public libraries. 

8. To the county clerk of each county, three copies for the use of the 
county. 

9. To each county attorney, and to each elerk of the district court, one 
copy. [As amended See. 1, Ch. 46, L. 1937. |] 


142. Publication of laws—index. The secretary of state; in pursuance 
of subdivision 9 of section 134 of the Political Code, shall cause such laws 
as are therein specified, except resolutions, memorials, and bills appropriat- 
ing money, to be printed with the heading of each law. 


COA RT Hib an vos 
numbered from 1 upward, using Arabic numerals for such numbering, and 
he shall omit from the laws the statement “Senate Bill No............. ” and 
“House Bill Noticias. ” and hereafter reference to the laws of any legis- 
lative session may be made as follows: “Chapter............ (giving number) 
of the laws of....:.2..... ” (giving the year in which same was enacted). Such 
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laws shall be published in their numerical order, from 1 upward, as same 
have been filed in his office, and in such manner that each section shall — 
have a side head or marginal summary, and that the chapter number shall 
appear as part of each page heading; provided, that resolutions, memorials, 
and bills appropriating money shall be printed in the latter part of the 
volume containing the said laws, in the form and manner heretofore prac- 
ticed in publishing such laws; and provided further, in all enrolled bills 
containing amendments to existing statutes, the new parts having been 
designated by underlining, shall be printed in italics. The secretary of state 
shall also have prepared and published with said laws, and bound in the 
same volume, a suitable index of the same, and an additional index showing 
what sections of the several codes of this state have been amended, re- 
pealed, altered, or changed by any of the laws published in that volume, 
which shall be known and designated as the “Code Index.” |As amended 
Sec. 1, Ch. 10, L. 1939. | 


145. Fees of secretary of state. 


References 
Atlantic Refining Co., v. Virginia, 302 U.S. 22. 


CHAPTER 19, STATE INSURANCE 


173.2-173.20 State insurance law. Referred to electors November 3, 1936. 
Proclamation of governor issued December 2, 1936. 


NOTE.—Voted down by the electors on 234, 70 P 2d 285, and Thomas y. State 
referendum. Discussed in Fitzpatrick v. Board of Examiners, 106 M 120, 75 P 2d 
State Board of Examiners et al., 105 M_ 789. 


CHAPTER 19-A, STATE INSURANCE COMMISSION 


173.21. State insurance commission created—meetings—quorum. There 
is hereby created a commssion to be known as “the state insurance commis- 
sion,” which said commission shall be composed of the state auditor-ex 
officio commissioner of insurance, acting as chairman of said commission, 
state accountant, and the chairman of the state board of equalization, all 
of whom shall perform the duties of the said commission without additional 
compensation or remuneration. The said commission shall convene at such 
time and place as may be designated in a notice of meeting served upon 
the members thereof by the chairman of said commission, which said notice 
shall be served not less than twenty-four hours before the date of said 
meeting. Two members of said commission shall constitute a quorum, and 
a majority vote of all members present shall authenticate any action taken 
by said commission. | En. Sec. 1, Ch. 103, L. 1939.] 


173.22. Powers and duties of commission—approva! of insurance con- 
tracts—studics. The state insurance commission shall have the sole and 
exclusive power and authority, and it shall be its duty to examine and 
approve, by resolution recorded in its official minute book, all fire and 
casualty contracts or policies of insurance entered into by and between 
the state of Montana, by or through any of its officers, boards and com- 
missions, and any private insurance carrier; and the said commission shall 
have power, and it shall be its duty to make a study of the insurance needs 
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of the state of Montana and assemble statistics and data and make such 
recommendations to the various officers, boards and commissions of the 
state of Montana as to the elements of physical hazards existing in all state 
property under the jurisdiction of said officers, boards and commissions as 
will tend to reduce fire and casualty hazards and do all things necessary 
toward securing just, fair and equitable insurance coverage on all risks 
owned or insured by the state of Montana. [En. See. 2, Ch. 103, L. 1939. | 


173.23. Policies subject to commission’s approval. All contracts or 
policies of insurance covering state-owned properties or state risks shall be 
filed with the said state insurance commission, and no such contract or 
policy of insurance shall be valid until the same shall have first been filed 
with the said state insurance commission and shall have been examined 
and approved as herein provided, and no moneys shall be paid out of the 
state treasury to any person, firm or corporation, as a consideration or 
premium on any policy or contract of insurance, until said policy or contract 
of insurance has been examined and approved by the said state insurance 
commission. |En. See. 3, Ch. 103, L. 1939. | 


CHAPTER 20, THE STATE TREASURER 


182.1. Investment of state cash. The state depository board may in its 
discretion by resolution duly adopted and entered upon the minutes of 
said board authorize and direct the state treasurer to invest any surplus 
cash in his office in registered warrants of the state of Montana, and/or 
treasury certificates of the federal government. All warrants purchased 
shall bear no interest. All warrants purchased shall be entered in an 
investment register and shall show the number and amount of all war- 
rants. 


All treasury certificates purchased shall be entered in an investment 
register which shall be a solid bound book with numbered pages and shall 
show the name and number of the treasury certificates, the date of purchase, 
the date sold, the face amount of the certificates, the amount of interest 
accrued at the time of sale and the total amount of the certificate and 
interest. 


At the time of purchase, sale or redemption of any warrant or warrants, 
certificate or certificates under the provisions of this act, the treasurer 
shall file with the depository board, and also the state examiner, a detailed 
list of the warrants and certificates so purchased, sold or redeemed, to- 
ether with interest thereon, and all interest received as a result of such 
investment shall be credited to the general fund of the state of Montana. 
[As amnded See. 1, Ch. 81, L. 1937.] 


_191.2. Apportionment of money to counties and expenditure thereof. 

(1) It shall be the duty of the state treasurer to properly apportion and 
allocate all moneys received from the treasurer of the United States as pro- 
vided for in section ten (10) of the Taylor grazing act approved June 28, 
1934, and as amended June 26, 1936, to the county treasurers, and to furnish 
to each county treasurer together with the warrant to said county, a state- 
ment showing what portion of the moneys evidenced by said warrant was 
earned under the provisions of section three (3) of said Taylor grazing act 


42 


Ch. 28 STATE EXAMINER 214 


(by grazing districts) and /or what portion of said moneys was earned undere 
section fifteen. (15) of said Taylor grazing act (leases of isolated tracts). 


) It shall be the duty of the county treasurers to allocate the funds 
received under the provisions of section ten (10) of the Taylor grazing act 
as follows: 

a. The moneys earned under section three (3) thereof (by grazing dis- 
tricts) to a fund to be designated as a special grazing fund, which fund 
shall be paid on warrants of authority issued by the district advisory board 
of the Taylor grazing act when signed by the chairman and secretary of 
said district advisory board. 

The funds comprising said special grazing fund shall be expended only 
for range improvements such as fences, reservoirs, wells, and for such 
other range improvements as the district advisory board may approve. Be- 
fore any improvements herein provided for can be made, or any money 
expended, such improvements shall be approved by the district advisory 
board and a record of approval of such improvements shall be spread upon 
the minute records of the board, and 

b. Of the moneys earned under section fifteen (15) thereof (by leases 
of isolated tracts). 


1. If said county or any portion thereof is embraced within a grazing 
district created under the provisions of the Taylor grazing act; 

a. Fifty per cent. (50% ) thereof to the special grazing fund and to be 
expended in the same manner as hereinbefore provided for moneys earned 
under section three (3) of the said Taylor grazing act, and 

b. Fifty per cent. (50%) thereof to the common school fund of said 
county. : 

2. If said county, in whole or in part is not embraced within such a 
erazing district ; 

a. Fifty per cent. (50%) thereof to the general fund of said county, and 

b. Fifty per cent. (50%) thereof to the common school fund of said 
county. [As amended See. 1, Ch. 55, i. 1987; Amd. See. 1, Ch. 102, L. 1939. ] 


CHAPTER 23, THE STATE EXAMINER 


214. Access to accounts of public officers—actions to compel. The state 
examiner shall have full power and authority to count the cash, verify the 
bank accounts and verify any and all accounts of any public officer whose 
accounts he is examining pursuant to law. 


Any state, county, city, town or school district officer who shall retuse 
to accord the state examiner access during an examination of such officer’s 
accounts, to his cash, bank accounts, or any of the papers, vouchers or 
records of his office, or if the state examiner, after counting the cash and 
verifying the bank accounts of such officer shall find that a shortage exists 
in the accounts of said officer, the state examiner shall forthwith file a 
verified preliminary report showing the refusal of such officer to accord 
to him access to the examination of such accounts, cash, bank accounts, 
papers, vouchers or records, or the existence of such shortage, and the 
amount or approximate amount thereof with the secretary of state if such 
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officer shall: be a state officer, with the board of county commissioners of 
the proper county if the officer be a county or school district officer, and 
with the city or town council if the officer be a city or town officer; 
upon the filing of such verified statement, such officer shall immediately 
be suspended from the duties and emoluments of his office, and the gov- 
ernor, in the case of a state officer, and the board of county commissioners 
of the county in case of county or school district officers, and the city 
or town council in case of a city or town officer, shall appoint some quali- 
fied person to such office, pending the completion of such examination. 


Upon the completion of the audit or examination of the accounts of 
such officer by the state examiner, if a shortage shall be found to have 
existed in the accounts of such officer on the date of the commencement 
of such examination, the state examiner shall file, in the office of the 
secretary of state in case of a state officer, and the board of county com- 
missioners of the proper county in the case of a county or school district 
officer, and with the city or town couneil in the case of a city or town 
officer, a verified final report of the examination or audit, showing such 
shortage, whereupon the right of such officer to such office shall be 
forfeited, and such office shall thereupon become vacant as of the date 
of the suspension of such officer as hereinabove provided, and the person 
appointed to such office upon the suspension of said officer shall hold said 
office until the election and qualification of his successor, as provided by 
law. 


Any officer whose right to office has been forfeited may, within ten 
days after the filing of the state examiner’s final report or audit as herein 
provided, institute in the district court of the proper judicial district, a 
proceeding in quo warranto to test the right of his successor to hold such 
office, and the accuracy of the said final report and audit of the state 
examiner. |As amended Sec. 1, Ch. 179, L. 1939. | 


215, Examination of accounts of cities, towns and school districts of 
the first and second class. The state examiner in addition to the duties 
now imposed upon his office, shall have the power and authority and it 
shall be his duty, to make at least one examination each year of the books 
and accounts of all incorporated cities and towns and that it shall be 
his duty to examine the books and accounts of all school districts of the 
first and second class, in like manner as is now required by law for the 
examination of the books and accounts of state and county officers, pro- 
vided that such examination shall be optional with the trustees of such 
district and shall be done only on their request. Provided, however, that 
the trustees of any school district must, during the month of June of 
each calendar year, notify the state examiner if such examination will 
be required, in which event it shall be the duty of the state examiner 
to make an examination of such school district during the fiscal year 
following receipt of said notice. If such school district requests such 
examination a fee of fifteen dollars ($15.00) per day per man together 
with actual transportation expense must be paid by such district into the 
state treasury and the state treasurer shall accredit such payment to the 
special examiners fund. An examination may be made of the accounts 
and records of any school district by a qualified certified public accountant 
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of the state of Montana when deemed advisable by the board of trustees. 
| As amended See. 1, Ch. 164, L. 1937. ] 


219, Assistants, deputies and clerks—salaries. The state examiner shall 
be allowed one first assistant at a salary of three thousand dollars 
($3,000.00) per year, and not to exceed six (6) deputy examiners, each 
at a salary of not to exceed twenty-seven hundred dollars ($2700.00) per 
year, and one clerk at a salary of fifteen hundred dollars ($1500.00) per 


year. |As amended See. 1, Ch. 180, L. 1939.| 


CHAPTER 25, THE BOARD OF BXAMINERS—STATE PRINTING 
CONTRACTS AND SUPPLIES 


260. State printing—union label. 
References 
State v. Mitchell, 105 M 326, 330, 74 P 2d 417. 
261. Penalty. 


References 
State v. Mitchell, 105 M 326, 330, 74 P 2d 417. 


268. Board may employ clerical help for state officers. 
NOTE.—The operation of this section is affected by sections 429.1 to 429.3 incl. of 
this supplement. 
_ 273. Powers concerning employment of assistants to civil executive 
officers. [Repealed Sec. 4, Ch. 5, L. 1937.] 


275. Appointment of assistants to civil executive officers. [Repealed 
Sec. 4, Ch. 5, L. 1937. | 


283.1. Preference of Montana printers and binders in publishing de- 
cisions, session laws and codes. 


Held, in a proceeding to enjoin the sec- 
retary of state from purchasing copies of 
the Montana reports from an out-of-state 
publisher under a contract let by the su- 
preme court, acting as a public board of 
awards, alleged to be void and illegal, that 
section 381, Revised Codes, covering every 
detail relative to the publication of such 
reports, was not impliedly repealed by see- 


quire bids for the doing of the mechanical 
work of printing and binding thereof by 
Montana labor under a preferential rate 
provided for therein, if Montana printing 
concerns should desire to offer competing 
bids, both sections being on a parity and 
capable of being so construed that both 
may stand. State v. Mitchell, 105 M 326, 


328 et seq., 74 P 2d 417. 
tion 283.1, which does no more than re- 


CHAPTER 25-A, LETTERING STATE-OWNED VEHICLES 


283.2. Lettering state-owned cars—exceptions. Every motor vehicle 
owned by the state of Montana shall be indelibly and conspicuously lettered 
on each side thereof, in plain letters not less than two and one-half (214) 
inches high, with the words “State of Montana” with the name of the 
proper department or institution inserted under the words “State of Mon- 
tana”. Such words shall be kept clear, distinct and visible at all times; 
provided, however, that the provisions of this act shall not be applicable 
to any such motor vehicle in the personal service of the governor or the 
highway patrol of this state, except that upon the front doors of any 
motor vehicle in their service there shall be placed the great seal of the 
state of Montana. [En. See. 1, Ch. 189, L. 1939.] 
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283.3. Violation a misdemeanor. Any person violating the provisions 
of this act shall be guilty of a misdemeanor. [En. Sec. 2, Ch. 189, L. 1939.] 


CHAPTER 26, THE STATE PURCHASING DEPARTMENT 


287. Authority to purchase. An estimate or requisition presented by 
the department, commission, board or state official in control of the 
appropriation or fund against which such contract or purchase is to be 
charged, must be approved by the state purchasing agent, and this shall 
be full authority for any contract and any purchase made by the state 
purchasing department; provided, however, that no purchase shall be 
made by the state purchasing department of any furniture, fixtures, appa- 
ratus or equipment for any department, board, commission or office until 
the estimate or requisition for the purchase thereof has been submitted to 
the state board of examiners and an order made by such board authorizing 
the purchase thereof. [As amended See. 1, Ch. 51, L. 1939.] 


CHAPTER 27, THE BUDGET SYSTEM 


303. Printing and distribution of budget. The state board of examiners 
shall have printed before the tenth day of each session of the legislative 
assembly, the budgets provided for herein, and shall distribute copies of 
the same to the members of the legislative assembly, to all the state depart- 
ments, institutions and agencies, and two copies to the library of congress 
at Washington. [As amended Sec. 2, Ch. 46, L. 1937.] 


304. Disposal unexpended appropriations. 


Held, that section 304, Revised Codes, 
declaring that all state moneys appropriat- 
ed for any purpose shall revert into the 
several funds from which appropriated 
after the expiration of the time for which 
appropriated, but that any unexpended 
balance in any specific appropriation may 
be used for either of the two years for 
which appropriated, has not been impliedly 
repealed by either chapter 5 or chapter 40, 
laws of 1937, designed to prevent defici- 


ency appropriations, and neither of which 
makes mention of reversion of appropria- 
tions, and that therefore any unexpended 
balance of the appropriation made for the 
year ending March 1, 1938, for administra- 
tive or other purposes of chapter 82, laws 
of 1937, creating the public welfare board, 
did not revert into the general fund but 
may be used for the succeeding year. State 
ex rel. Browning v. Brandjord et al., 106 
M. 395, 397 et seq., 81 P 2d 677. 


304.1. Spending more than appropriation unlawful. It shall be unlaw- 
ful for the board of trustees, executive board, managerial staff, president, 
deans and faculty, or any other authority of any state institution main- 
tained in whole or in part by the state, or for any officer, department, 
board, commission or bureau, having charge of the disbursement or ex- 
penditure of the income provided by legislative appropriation, or other- 
wise, to expend, contract for the expenditure, or to incur or permit the 
incurring of any obligation whatsoever, in any one year, in excess of the 
income provided for such year, or in excess of such income as decreased 
by the state board of examiners, under and in accordance with the pro- 
visions of section 304.3, for such year, or for the state board of examiners, 
or any supervisory board or authority either directly or indirectly to 
authorize, direct or order any such institution, officer, department, board, 
commission or bureau to increase any expenditures, except as hereinafter 
provided, and it shall be and is hereby made the duty of any and all of 
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such institutions, officers, departments, boards, commissions and bureaus 
to keep such expenditures, obligations and liabilities within the amount of 


suc 


Held, that section 304, Revised Codes, 
declaring that all state moneys appro- 
priated for any purpose shall revert into 
the several funds from which appropriated 
after the expiration of the time for which 
appropriated, but that any unexpended 
balance in any specific appropriation may 
be used for either of the two years for 
which appropriated, has not been impliedly 
repealed by. either chapter 5, (section 
429.1 to 429. 3) or chapter 40, laws of 1937, 
(sections 304.1 to 304.4) designed to pre- 


304.2, Emergency expenditures—deficiency appropriations. 


bh income. [En. See. 1, Ch. 40, L. 1937.] 


vent deficiency appropriations, and neither 
of which makes mention of reversion of 
appropriations, and that therefore any un- 
expended balance of the appropriation 
made for the year ending March 1, 1938, 
for administrative or other purposes of 
chapter 82, laws of 1937 (sections 325.1 to 
325.93) creating the public welfare boaré, 
did not revert into the general fund but 
may be used for the succeeding year. State 
ex rel. Browning v. Brandjord et al., 106 
M 395, 397,81 P 2d 677. 


Tf it shall 


at any time appear to the state board of examiners that due to an unan- 
ticipated increase in the number of inmates or patients of any penal, cus- 
todial or charitable institution, or that due to any unforeseen and unan- 
ticipated emergency in the case of such institutions, or that due to any 
unforeseen and unanticipated emergency in the case of any other state 


institution, 


educational institution, department, 


board, commission or 


bureau, the amount appropriated for the maintenance and operation of any 
state institution, educational institution, department, board, commission or 
bureau, with all other income of the institution, if any, will be insufficient 
for such purposes during the year for which the appropriation was made, 
on written application to such state board of examiners, setting forth in 


- 


detail the reasons therefor, said board of examiners, by an order made and 


entered at length, with such application, in its minutes, may authorize an 
expenditure to be made during such year for such purposes in such an 
amount in excess of such income for said year as said board of examiners 
may deem necessary and required and the board, managerial staff or other 
authority in charge of any state institution, educational institution, depart- 
ment, board, commission or bureau, may expend such amount, and no more, 
for such purposes during such year; provided that any increase in ex- 
penditure so authorized for any penal, custodial or charitable institution 
due to increase in number of inmates or patients, shall not exceed the cost 
per inmate day as set forth in the last preceding legislative budget for each 


~ such institution. 


Said state board of examiners shall report to the next 


legislative assembly the amount expended or indebtedness or liability in- 
curred under such authority granted by it and request that a deficiency 
appropriation bill be passed to take care of and pay the same. [En. Sec. 


2. Ch. 40, L. 1937.] 


304.3. Inventories—decrease of expenditures in accordance. 


Prior to 


the beginning of each fiscal year the board of examiners must cause an 
inspection and inventory to be made of the stocks of supplies, materials, 
and articles on hand at or in or at the disposition of such institution, 
board, bureau, commission or department and said board must decrease 
the expenditures for the ensuing fiscal year by the amount or value of 
such supplies, materials, and articles so on hand or available, capable of 
utilization in such ensuing period and where further quantities thereof, or 
of substitutes therefor, will not be required, said decrease shall be effective 
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upon the entry of order therefor on the minutes of the said board of exam- 
iners, and written notice thereof to the institution, department, bureau, 
board, commission, office, officer or employee affected by such order of 
said board; provided, that the aggregate inventoried value of such stocks 
of supplies, materials, and articles on hand at or in or at the disposition 
of any such institution, board, bureau, commission or department as of 
June 30, 1936, as shown by the records of the state purchasing agent, shall 
not be deducted from appropriations available for such institutions. [En. 
See. 3, Ch. 40, L. 1937. | 


304.4. Penalties—removal of officers—taxpayer’s suit. Any authority 
or member of a board of trustees or any person, officer or employee vio- 
lating the provisions of section 304.1 or section 304.2 of this act, shall be 
euilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not less than fifty dollars ($50.00) nor more than five hundred 
dollars ($500.00) or imprisoned in the county jail for not less than thirty 
days nor more than six months, or by both such fine and imprisonment ; 
and in addition thereto, said authority, member, person, officer or employee, 
shall be personally lable, and the surety or sureties on his bond shall also 
be liable, to the state of Montana for the amount of the excess thus un- 
lawfully expended, and said authority, member, person or officer shall be 
euilty of misfeasance in office, and such employee shall be guilty of wrong 
doing and each shall be subject to removal from office or from such em- 
ployment, upon complaint of any taxpayer, filed in a district court of 
this state, and upon proof of violation of this act, in accordance with law. 
[En. See. 4, Ch. 40, L. 1937.] 


325-335. [Repealed Sec. I, Pt. VIL, Ch. 82, L. 1937. | 


CHAPTER 31-A, THE PUBLIC WELFARE ACT 
PART I. TO ESTABLISH A STATE DEPARTMENT OF PUBLIC 
WELFARE AND COUNTY DEPARTMENTS OF PUBLIC WELFARE 


325.1. Creation of department. There is hereby created and established 
a state department of public welfare which shall consist of a state board 
of public welfare, a state administrator of public welfare and such other 
officers and employees as may be hereinafter authorized. [En. Sec. I, 
Ptrly Ch Seetrnosy: | 


Held, that section 304, Revised Codes, 325.93) creating the public welfare board, 
declaring that all state moneys appro- did not revert into the general fund but 
priated for any purpose shall revert into may be used for the succeeding year. State 
the several funds from which appropriated ex rel. Browning v. Brandjord et al., 106 
after the expiration of the time for which ' M 395, 396, 81 P 2d’ 677. 
appropriated, but that any unexpended Indians, whether emancipated or not, are 
balance in any specific appropriation may citizens of the United States, and where an 
be used for either of the two years for Indian has been awarded a patent to a 
which appropriated, has not been impliedly _tribal land allotment, he.is emancipated, 
repealed by either chapter 5, (sections becomes amenable to and is entitled to the 
429.1 to 429.3) or chapter 40, laws of 1937, . benefits of all the laws of ‘the state in 
(sections 304.1 to 304.4) designed to pre- which he resides, including those flowing 
vent deficiency appropriations, and neither from the enactment of chapter 82, laws of 
of which makes mention of reversion of 1937, (sections 325.1 to 325.93) placing cer- 
appropriations, and that therefore any un- tain burdens upon counties in the matter 
expended balance of the appropriation of relief granted to needy persons. State 
made for the year ending March 1, 1938, ex rel. Williams v. Kamp et al., 106 M 444 
for administrative or other: purposes of 78 P 2d 585, 
chapter 82, laws of 1937 (sections 325.1 to Id. Held, on application for writ of 
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prohibition to restrain a county welfare 
board from paying out moneys for direct 
relief to Indian wards of the federal gov- 
spitmeat under the provisions of chapter 
82, (sections 325.1 to 325.93), that such In- 
dians are entitled to all the relief pro- 
vided thereby to which the federal govern- 
iment contributes by virtue of the federal 
social security act, or otherwise, but that 
such relief must be provided by the state 
and that the state fund need not be reim- 
bursed by the county. 


Id. Under subdivision (h) of section 
VII, part I, of chapter 82, dealing with 
Indians only, medical aid and services and 
hospitalization for ward Indians when not 
adequately provided for by the federal 
government, must be provided by the state 
without reimbursement by the county in 
which such Indians live, such subdivision, 
special in character, superseding section VI 
of part II of that act under which such 
services and hospitalization are made pay- 
able from poor fund. 


Id. While under the above rules, the 
state and not the county in which needy 
ward Indians live and apply for relief 
must provide such relief without contri- 
bution from the county, and is therefore 
financially interested in satisfying itself 
that such applicants are in need, the coun- 
ty welfare board must be held to have 
authority to pass upon such applications 
in the absence of any provision to the con- 
trary in chapter 82, the state’s rights in 
the premises being protected by the right 
of review of any decision by the county 
board granted the state welfare board. 


Id. Held, that disbursements made by 
the state for general relief, medical aid 
and hospitalization to ward Indians are 
authorized by section IV, subdivision 64, 
part VIII, of chapter 82, laws of 1937, by 
which the sum of $600,000 is appropriated 
for ‘‘general relief and contingencies. ’’ 

Held, on application for writ of man- 
date, that where, under chapter 82, laws 
of 1937 (sections 325.1 to 325.93) estab- 
lishing the state and county departments 
of public welfare, a county board ap- 
proved an application for relief but, in- 
stead of issuing to the applicant a war- 
rant or check representing cash on demand, 
as required by section 5 of part II of the 
chapter, placed him in a county poor farm, 
it violated a clear legal duty enforceable 
by the writ. State ex rel. Wilson v. Weir et 
al., 106 M 526, 529 et seq., ‘79 P 2d 305. 


Id. The rules and regulations adopted 
by a county board of public welfare must 
conform to, and not be inconsistent with, 
positive provisions of chapter 82 (sections 
325.1 to 325.93), the power given to the 
board in that behalf not authorizing it to 
change the form of relief prescribed by 
the legislature, under the claim that by 
certain provisions of the act it is given 
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325.1 
discretion in choosing the kind or form of 
relief it may award. 

Id. Exhaustion of the county poor fund 
out of which county welfare board appli- 
cations for relief must be paid, held no 
excuse for declining to issue warrants or 
checks thereon, since, in such event, a 
special tax levy may be made, unless pro- 
hibited by the constitution, or assistance 
may be asked from the state welfare fund. 


Id. Exercise of the right of appeal from 
the action of a county admnistrative body 
to a state body, as from a county to the 
state public welfare board, is not always 
a condition precedent to the right to resort 
to the courts for relief, as where an ap- 
plicant for relief was granted what he 
asked for the county board wrongfully 
refused to issue a check or warrant there- 
for; in such circumstances an appeal to 
the state board would have been without 
object or purpose under the provisions of 
the act. 


Id. Held Constitutional. On application 
for writ of mandate to compel the state 
department of public welfare to make a 
grant of state relief funds to a county de- 
partment, under the provisions of chapter 
82, laws of 1937 (sections 325.1 to 325.93), 
because of financial inability of the county 
to bear the burden itself, the supreme 
court may not issue the writ where there 
is an issue between the two departments 
as to the number of applicants entitled to 
relief in the petitioning county and the 
amount to which they may be entitled, in 
view of the discretionary powers and the 
right of review of any decision made by 
the county department granted the state 
department by the act. State ex rel. Sil- 
ver Bow Co. v. Brandjord, et al., 107 M 
231, 234 et seq., 82 P 2d 589. 


Id, The provision of section V, part IL 
of chapter 82 (sections 325.1 to 325.93), 
that all relief disbursements by either the 
state or county department to relief recipi- 
ents shall be by warrant or check represent- 
ing cash on demand, held to mean warrants 
or checks which are the equivalent of cash, 
i. e., readily convertible into cash without 
discount. 

Id. Before a county may secure aid 
from the. state’ walfare board for purposes 
of relief it must issue warrants in antici- 
pation of the revenues derived from the 
six mill levy, authorized by chapter 82, 
(sections: 325.1 to 325.93), in accordance 
with the budget, and such additional 
emergency warrants under authority of 
the act, which may be freely converted 
into cash without discount. 

Id. If a county making a six mill levy 
for its county poor fund as authorized by 
chapter 82, iaws of 1937 (sections 325.1 to 
325.93) to enable the county welfare de- 
partment to meet its proportionate share 
of relief should so budget the funds real- 
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ized therefrom by making excessive ap- 
propriations for certain purposes so as to 
cast the whole burden of general relief 
upon the state department, the latter de- 
partment may compel such excesses to be 
transferred to the poor fund for general 
relief before extending aid to the county. 

Id. Where a county asks for aid from 
the state department of public welfare in 
taking care of its poor under chapter 82 
(sections 325.1 to 325.93), and that depart- 
ment has with reasonable diligence satis- 
fied itself. as to the number of applicants 
entitled to relief and the amounts to which 
they are entitled, and the county has met 
all other conditions specified in the act, 
and the state board has funds available for 
that purpose, the county is entitled to a 
grant in aid. } : 

Construing chapter 82, laws of 1937 
(sections 325.1 to 325.93) the public wel- 
fare act, on application for writ of man- 
date to compel the state board of public 
welfare to pay the per diem and mileage 
of county commissioners while acting as 
ex-officio members of the county welfare 
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board, held, that there is nothing in the 
act to indicate that the state board must 
pay such expenses, but that under sub- 
division (b) of section IX of part I of the 
act, declaring that the county board of 
public welfare shall receive the same com- 
pensation for their services as they re- 
ceive as county commissioners, the extra 
compensation is payable by the county in 
the absence of some provision making it 
pavable from some other source. State ex 
rel. Broadwater County v. Potter, et al., 
107 M 284, 286 et seq., 84 P 2d 796. 

Id. Contention that since the enactment 
of chapter 82 (sections 325.1 to 325.93) the 
duty of caring for county poor rests in 
the state board of public welfare may not 
be sustained; while the state and federal 
governments now co-operate with the 
county in the matter, counties still have 
definite obligations to the poor and needy 
and must bear their proportionate share of 
social relief. 

References 

State ex rel. Haynes v. District Court, 
106 M 470, 473, 78 P 2d 937. 


state board of public 


welfare shall consist of five (5) members appointed by the governor with 
the advice and consent of the senate on the basis of a broad experience 
and interest in civie affairs and matters of public welfare. The members 
of the state board shall be appointed for overlapping terms of three (3) 
years and without regard to political affiliation. The first two members 
named shall be appointed for terms of one (1) year and the next two 
members named shall be appointed for terms of two (2) years, and the 
fifth member for a term of three (3) years. At the expiration of the first 
year all new appointments shall be for terms of three (3) years. Board 
members may be removed by the governor for cause. [En. Subd. (a), See. 
TiscP ts DeGhes2pse L937 


NOTE.—See annotations under section 325.1. 


325.3. Qualifications—vacancies. Each member of the state board 
shall be a citizen of the United States and a resident of the state of Montana 
for a period of five (5) years immediately preceding the date of his ap- 
pointment. Appointments to fill vacancies in the membership of the state 
board shall be made by the governor for the remaining portion of such 
term. |En. Subd. (b), See. II, Pt. I, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.4. Oath and bond. The members of the state board shall take 
and subscribe to the constitutional oath of office and shall furnish a surety 
company bond conditioned upon the faithful and proper discharge of their 
duties in the amount of five thousand ($5,000.00) dollars each, running 
to the state of Montana, the premium of which shall be paid by the state. 
| EneSitbd,.(c seen l ie Bin eeeh: 2, Liao! 


NOTE.—See annotations under section 325.1. 


325.5. Chairman and officers. The governor shall designate the 
chairman of the state board and the state board shall elect such remaining 
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officers of the board as it may deem mecessary: [En. Subd. (d), See. I, 
Pte, OhaeZ he: 1987s 

data annotations under section 325.1. 
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.6. Compensation of members — financial interest forbidden. 
Members of the state board shall receive no compensation for their services 
other than the actual amount of traveling expenses actually incurred in 
respect to the performance of their official duties in attendance at regular 
or special meetings of the board and ten ($10.00) dollars per diem for each 
day actually in attendance at such board meetings. The per diem of such 
individual member of the board shall be limited to not exceed the amount 
of five hundred ($500.00) dollars per year. No member of the state board 
shall have any direct financial interest in or profit by any of the operations 
of the state department of public welfare of any of its agencies. 


Per diem and expenses of state board members shall, upon claims being 
presented according to state law, be paid out of funds appropriated to the 
state department of public welfare. [En. Subd. (e), See. I, Pt. I, Ch. 82, 
L,,1937.] 

NOTE.—See annotations under section 325.1. 


325.7. Disposition of funds and property of previously existing agencies. 
It shall be the duty of the existing Montana relief commission, Mon- 
tana old age pension commission, Montana orthopedic commission, state 
bureau of child and animal protection and the state board of charities and 
reform to turn over and deliver to the state board of public welfare created 
by this act, all books, records, maps, papers, moneys, and all property of 
any kind and description now in the possession of such boards, bureaus 
and commissions, and all funds heretofore appropriated to the use of the 
Montana relief commission, Montana old age pension commission, Montana 
orthopedic commission, state bureau of child and animal protection and 
the state board of charities and reform, are hereby appropriated to the 
state board created and provided for in this act, it 1s further provided that 
the state board of public welfare shall assume all lawful outstanding con- 
tracts, agreements and obligations of said boards, bureaus and commissions. 
Provided, however, that the provisions of this act shall not apply to the 
Montana orthopedic commission or the state bureau of child and animal 
protection until after the first day of July, 1937, and that these depart- 
ments continue to operate as the law now provides until that date. {En. 
Subd. (f), See. II, Pt. I, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.8. Administrator — salary — bond. In cooperation with the 
governor the state board shall select and appoint an administrative officer 
for the state department of public welfare who shall be known as the state 
administrator and who shall have such tenure of office, salary and admin- 
istrative per diem and travel expense as the state board may establish, with 
the exception that the salary of said state administrator shall not exceed 
five thousand ($5,000.00) dollars per year. The state administrator shall 
be selected and appointed with due regard to the education, training and 
ability necessary in public welfare administration and organization and 
shall have been a resident of the state of Montana at least five years prior 
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to his appointment. The state administrator shall be bonded in the sum 
of twenty-five thousand ($25,000.00) dollars, the premium of which will 
be paid by the state. [En. Subd. (a), Sec. II, Pt. I, Ch. 82. L. 1937. ] 


NOTE.—See annotations under section 325.1. 


325.9. Personnel of department — merit system — examinations. 
Within six months after the adoption and approval of this act it shall 
be the duty of the state board to establish and maintain minimum standards 
of service and personnel and to formulate salary schedules for the classi- 
fied personnel, based upon training, experience and ability, for employees 
selected for positions in the state office of the state department and in - 
county departments. 


A merit system when practical but not later than one (1) year from and 
after the effective date of this act shall be established and maintained per- 
taining to qualifications for appointments, tenure of office, annual merit 
ratings, releases, promotions and salary schedules and the state board shall 
cause examinations to be held from time to time throughout the state for 
the purpose of establishing an available qualified list in order of merit 
of persons eligible for appointment. Personnel standards shall conform in 
so far as possible with general standards as established or required by the 
federal social security board. |En. Subd. (b), See. HI, Pt. I, Ch. 82, L. 
Tor 


NOTE.—See annotations under section 325.1. 


325.10. Duty of board and administrator—conformity to social security 
act. The state board is charged with the authority and duty to exer- 
cise general supervision and control over all activities and agencies as 
provided for in each part of this act. 


The state board shall be limited in function to that of general policy 
and rules and regulations and all administrative and executive authority, 
functions and duties shall be vested in the state administrator, subject to 
the authority of the state board. 


The state board shall be responsible for the adoption of such general 
policies, rules and regulations as are necessary for the government of the 
state department, county departments or any of its agencies, including 
specific regulations to prohibit political activities by employees of the state 
and county departments of public welfare. All such policies, rules and 
regulations shall conform to the federal social security act, the rules and 
regulations issued by the federal social security board and also shall con- 
form to the state welfare act, and all policies, rules and regulations so 
adopted by the state board shall be binding upon the several county de- 
partments and county boards of public welfare. The state department 
shall establish and enforce reasonable rules and regulations governing the 
custody, use and preservation of the records, papers, files and ecommuni- 
cations of the state department and the county departments. The use of 
such records, papers, files and communications by any other agency or 
Cepartment of government to which they may be furnished shall be limited 
to the purnoses for which they are furnished. |En. Subd. (c), See. III, Pt: 
I, Ch. 82, L. 1937; Amd. See. 1, Ch. 129, L. 1939. ] 


NOTE.—See annotations under section 325.1. 
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325.11. Administration of funds. The state department of public 
welfare is hereby authorized and it shall be its duty to administer and 
supervise all federal funds allocated to the state and all state funds ap- 
propriated to the state department of public welfare, for the activities and 
purposes set forth under each part of this act. The state department of 
public welfare is also hereby authorized and it shall be its duty to do 
all things necessary, in conformity with federal and state laws, for the 
proper fulfillment of the purposes set forth in this act. [En. Subd. (d), 
ped. LEP r ia Ch 82. 1937. | 


NOTE.—See annotations under section 325.1. 


325.12. Records—examinations—accounting. The state department of 
public welfare shall maintain such records and render such reports 
as may be required by the federal board and such additional records and 
reports as shall be found necessary for state purposes or required by the 
state examiner. County departments shall likewise be required to maintain 
such records and render such reports as the state board may require. 


All receipts of monies, goods or property and all disbursements there- 
from shall be subject to examination and audit by the state examiner. 


The fiscal rules and regulations of the United States government, as 
_enjoined upon the states in respect to the federal social security act, shall 
be used by the state and county departments as a method of accounting 
for all joint federal state funds. [Hn. Subd. (e), See. II, Pt. I, Ch. 82, 
Een 937i4 


NOTE.—See annotations under section 325.1. 


325.13. Legal services. The attorney general of the state shall act as 
legal adviser to the state department of public welfare and shall perform 
such legal services as may be required and he is hereby empowered to 
employ such other and additional counsel as may be necessary for this 
purpose, and may fix the compensation therefor, provided, however, that 
the total sum per annum for the service shall not exceed twenty-four hun- 
dred ($2400.00) dollars, which compensation shall be paid out of state 
public welfare funds. [En. Sec. IV, Pt. I, Ch. 82, L. 1937.] | 


NOTE.—See annotations under section 325.1. 


325.14. Divisions of department. The administrator, with the approval 
of the state board, may establish divisions in the state department for the 
administration of this act, and may allocate and re-allocate functions be- 
tween divisions as may be necessary or desirable for competent adminis- 
tration. |En. See. V, Pt. I, Ch. 82, L.1937.] 


NOTE.—See annotations uncer section 325.1. 


325.15. Powers and duties of the state administrator. The adminis- 
trator shall be the executive and administrative officer of the state de- 
partment of public welfare and shall act as secretary of the state board. 
Before each regular biennial meeting of the legislative assembly he shall 
prepare and submit to the state board of publie welfare for its considera- 
tion budget estimates of all funds required to be appropriated by the 
legislative assembly for the operation of the department during the two 
next ensuing fiscal years as fiscal years are defined by section 518, Revised 
Codes of 1935. These budget estimates shall contain all information neees- 
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sary for their consideration. After these budget estimates have been con- 
sidered by the state board of public welfare, but not later than November 
1, the administrator shall submit these budget estimates to the state board 
of examiners with requests for appropriations. 


After the close of the fiscal year in each even numbered calendar year, 
the state administrator shall prepare a report to the governor of the state 
for the two preceding fiscal years, showing the operations of the depart- 
ment, furnishing information about all its principal activities giving the 
source and amounts of all funds received and the purposes for which they 
have been expended. It shall contain such statistical information and sup- 
plementary data as the administrator may deem pertinent or the governor 
may request. The report shall also contain such recommendations for 
legislation aS experience may indicate to be desirable. The report for the 
period terminating June 30, 1940, shall also include the period between 
March 1, 1938, and June 30, 1938. The report shall be printed and sub- 
mitted to the governor not later than October 15. The administrator shall 
prepare such interim reports as he may deem proper or the governor may 
require. [En>°Subd. (a), Sec. VI, Pt. I, Ch. 82, L. 1987; Amd. Subd. (a), 
See. 2, Ch. 129, L. 1939. ] . 


NOTE.—See annotations under section 325.1. 


325.16. Appointment of personnel. In conformity with the merit 
system governing the selection and entire status of officers and employees 
in the state department of public welfare and in all county departments 
of public welfare in the state of Montana, adopted by the state board of 
public welfare and approved by the social security board, the state ad- 
ministrator shall appoint such other state department and supervisory field 
personnel as may be necessary for the efficient performances of the activi- 
ties of the state department. The administrator shall also supervise the 
appointment, dismissal and entire status of the public assistance staff 
attached to the éounty boards of public welfare in accordance with the 
merit system. All state department and county department personnel shall 
be legal residents of the state of Montana. [En. Subd. (b), Sec. VI, Pt. I, 
Che 82, 19372 Amd. Subd (b), seec2 Che 129 1959) 


NOTE.—See annotations under section 325.1. 


325.17. Authority and activities of the state department. The state 
department is hereby charged with authority over and administration or 
supervision of all the purposes and operations as set forth under the several 
parts of this act. The state department shall: 


(a) Administer or supervise all forms of public assistance including 
oeneral relief, old age assistance, aid to dependent children, aid to needy 
blind, child protection and child welfare and the supervision of agencies 
and institutions caring for dependent, delinquent. or mentally or physically 
handicapped children and adults. 

(b) Administer or supervise all child welfare activities, including im- 
portation and exportation of children; licensing and supervising of private 
and local child-caring agencies; the care of dependent, neglected and de- 
linquent children in foster family homes, especially children placed for 
adoption or those of illegitimate birth. 


o4 


Ch. 31-A . | PUBLIC WELFARE ACT 325.18-325.19 


(c) Supervise private institutions providing care for the needy, indigent, 
handicapped or dependent adults. 

Nas Develop and cooperate with other state agencies provisions for 
services to the blind, including the prevention of blindness, the location of 
blind persons, medical services for eye conditions and vocational guidance 
and training of the blind. 


(e) Provide services to county governments in respect to organization 
and supervision of county welfare departments for efficiency and economy 
in the administration of public welfare functions. 


(f) Preseribe and maintain minimum standards and salary rates for 
public welfare personnel in state and county departments, establish rules 
and regulations to maintain such standards, and furnish to the county 
welfare boards a list of qualified personnel who are available for appoint- 
ment. Insofar as possible such personnel shall be residents of the county. 

(2) Assist and cooperate with other state and federal departments, 
bureaus, agencies and institutions, when so requested, by performing serv- 
ices in conformity with the purposes of this act. 

(h) Act as the agent of the federal government in public welfare mat- 
ters of mutual concern in conformity with this act and the federal social 
security act, and in the administration of any federal funds granted to the 
state to aid'in the purposes and functions of the state department. 

The counties shall not be required to reimburse the state department any 
portion of old age assistance, aid to needy dependent children or aid to 
needy blind paid to ward Indians. A ward Indian is hereby defined as 
an Indian who is living on an Indian reservation set aside for tribal use, 
or is a member of a tribe or nation accorded certain rights and privileges 
by treaty or by federal statutes. If and when the federal social security 
act is amended to define a “ward Indian”, such definition shall supersede 
the foregoing definition. [Hn. Sec. VII, Pt. I, Ch. 82, L. 1937; Amd. See. 3, 
Chval29) 01219893] 


NOTE.—See annotations under section $25.1. 


325.18. State grants-in-aid. In administering or supervising any state 
or federal funds appropriated or made available to the state department 
for public welfare purposes, the state department shall have the authority 
to: : 
(a) Require as a condition for receiving grants-in-aid that the county 
shall bear the proportion of the total of local public assistance as is fixed 
by law relating to such assistance. 

(b) Make use of all legal processes to enforce the minimum standards 
prescribed by the state department under laws providing for grants-in-aid, 
provided that such standards shall not exceed in cost the amount derived 
from levies established by state law. 

(c) Require that each part of this act shall be in effect in all counties 
of the state. [En. Sec. VIII, Pt. I, Ch. 82, L. 1937. ] 


NOTE.—See annotations under section 325.1. 


325.19. County departments. There shall be established in each county 
of the state a county department of public welfare which shall consist of 
a county board of public welfare and such staff personnel as may be neces- 
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sary for the efficient performance of the public welfare activities of the 
county. Provided, however, if conditions warrant and if two or more 
- county boards enter into an agreement, two or more counties may combine 
into one administrative unit and use the same staff personnel throughout 
the administrative unit. [En. Subd. (a), Sec. LX, Pt. 1, Ch, 82, L..1937.] 


NOTE.—See annotations under section 325.1. 


325.20. County commissioners to be county welfare board—compensa- 
tion—limit on meetings. The board of county commissioners, ex-officio, 
shall be the county welfare board and is hereby authorized to devote such 
additional time for public welfare matters as may be found necessary. 
The members of the county welfare board shall receive the same com- 
pensation for their services and the same mileage when acting as the 
county board of publie welfare as they receive when acting as the board 
of county commissioners and shall be limited as to meetings as now pro- 
vided by law, and the compensation and mileage of the members of the 
board shall be paid from county funds. They may transact business as 
a board of county commissioners and as a county welfare board on the 
same day, and in such cases they shall be paid as a board of county 
commissioners, but shall in no case receive compensation for more than 
one day’s work for all services performed on the same calendar day. | En. 
Subd. (b), See. [X, Pt. I, Ch. 82,.L. 1987;, Amd. Sec. 4, Ch. 129, L. 1939.) 


NOTE.—See annotations under section 325.1. 


325.21. County attorney as. legal advisor—county clerk to be secretary 
and clerk of welfare board. The county attorney shall be, ex-officio, the 
legal advisor to the county welfare board and shall render such legal 
services as the county department may require. The county clerk and 
recorder shall be, ex-officio, the secretary and clerk of the county welfare 
board. [En. Subd. (c), Sec. IX, Pt. I, Ch. 82, Li. 1937.] 


NOTE.—See annotations under section 325.1. 


325.22. Powers and duties of the county board. The county board of 
public welfare shall be responsible for establishing local policies and such 
rules and regulations as are necessary to. govern the county department 
and local administration of public welfare activities except that all such 
policies and rules and regulations must be in conformity with general 
policies and rules and regulations established by the state board. | En. 
Subd. (a), Sec. X, Pt. I, Ch. 82, L. 1937. ] 


NOTE.—See annotations under section 325.1. 


325.23. Selection and approval of county personnel—cost. Each county 
board shall select and appoint from a list of qualified persons furnished 
by the state department such staff personnel as are necessary. The staff 
personnel in each county shall consist of at least one qualified staff worker 
(or investigator) and such clerks and stenographers as may be decided 
necessary. If conditions warrant, the county board, with the approval of 
the state department, may appoint some fully qualified person listed by 
the state department as supervisor of its staff personnel. The staff per-\ 
sonnel of each county department are directly responsible to the county 
board, but the state department shall have the authority to supervise such 
county employees in respect to the efficient and proper performance of 
their duties. The county board of public welfare shall not dismiss any 
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member of the staff personnel without the approval of the state depart- 
ment; but the state department shall have the authority to request the 
county board to dismiss any member of the staff personnel for inefficiency, 
insompetence or similar cause. 

Pubhe assistance staff personnel attached to the county board shall be 
paid from state public welfare funds, both their salaries and their actual 
and necessary traveling expenses, and their necessary subsistence expenses 
when away from the county seat in the performance of their duties; but 
the county board of public welfare shall reimburse the state department 
of public welfare, from county poor funds, one-half of the payments so 
made to its public assistance staff personnel. All other administrative 
costs of the county department shall also be paid from county poor funds. 

On or before the 20th day of the month following the month for which 
the payments to the public assistance staff personnel of the county were 
made, the state department of public welfare shall present to the county 
department of public welfare a claim for the required reimbursements. 
The county board shall make such reimbursements within twenty (20) days 
after the presentation of the claim and the state department shall credit 
(add) all such reimbursements to its account for administrative costs. 
LB eitbdsaibi.csec.e kere thal, ChieS2.L. 1937; AmdsSee.; Ch.,129, I. 
1939. | 


NOTE.—See annotations under section 325.1. 


325.24. Supervision of county departments. County departments shall 
be under the supervision of such field supervisors and subject to audit 
by such field auditors as may be appointed for this purpose by the state 
department. Such field supervisors shall be direct representatives of the 
state department in maintaining personal contact, supervision and advisory 
services between the state department and the county department, and such 
field auditors shall likewise be direct representatives of the state depart- 
ment in maintaining personal contact between the state department and 
the county department. [En. Subd. (c), Sec. X, Pt. I, Ch. 82, L. 19387; 
Amd. See. 6, Ch. 129, L. 1939. | 


NOTE.—See annotations under section 325.1. 


325.25. Recommendations of county staff workers—grants. The county 
welfare board shall make all grants and changes in grants, based on the 
needs of each applicant as recommended after investigation by the staff 
worker, in accordance with the standards of assistance and the rules and 
regulations prescribed by the state department. [En. Subd. (d), See. X, 
Pt. I, Ch. 82, L. 19387; Amd. Sec. 7, Ch. 129, L. 1939.| 


NOTE.—See annotations under section 325.1. 


325.26. Reports to state department. The county board shall be re- 
quired to submit to the state department such monthly, quarterly or yearly 
reports as the state board may require in respect to county public assist- 
ance activities, county welfare or poor funds, and such state funds as are 
eranted to the county for assistance purposes. [En. Subd. (e), Sec. X, 
| ed ARC eS Ea wa OS oa 


NOTE.—See annotations under section 325.1. 


325.27. Functions and activities of the county department. The county 
department of public assistance shall be charged with the local adminis- 
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tration of all forms of public assistance and welfare operations in the 
county including general relief, old age assistance, aid to dependent chil- 
dren, aid to needy blind and child protection and welfare, except that all 
such local administration must conform to federal and state law and the 
rules and regulations as established by the state board. |En. Subd. (a), 
See. XI, Pt. 1,,Ch: 82, L. 1937; | 


NOTE.—See annotations under section 325.1. 


325.28. Poor fund levy—payment of county portion of assistance— 
budget for welfare activities. It is hereby made the duty of the board 
of county commissioners in each county to levy the per capita tax of two 
dollars ($2.00), and the six (6) mills for the county poor fund as provided 
by law, or so much thereof as may be necessary, and to budget and expend 
so much of the funds in the county poor fund for all purposes of this act 
as will enable the county welfare department to pay the general relief 
activities of the county and to meet its proportionate share of old age 
assistance, aid to needy dependent children, aid to needy blind and its 
proportionate share of any other welfare activity that may be carried on 
jointly by the state and the county. The county budget shall make separate 
provision for each one of these public assistance activities, and proper 
accounts shall be established for the funds for all of such activities. The 
number of mills to be levied for the county poor fund shall be fixed and 
determined in the manner provided by law. 


As soon as the preliminary budget provided for in section 4613.3 of the 
Revised Codes of 1935 has been agreed upon, a copy of so much thereof 
aS applies to the county poor fund shall without delay be mailed to the 
state administrator of public welfare and he shall have the right, at any 
time before the final adoption of the budget, to make such recommenda- 
tions with regard to changes in any part of the budget relating to the 
county poor fund as is deemed necessary in order to enable the county 
to discharge all its obligations under the public welfare act. 

No part of this fund shall be used directly or indirectly for the erection 
or improvement of any county building, so long as the fund is needed for 
general relief expenditures by the county, or is needed for paying the 
county’s proportionate share of old age assistance, aid to needy dependent 
children, aid to needy blind, or its proportionate share of any other wel- 
fare activity that may be carried on jointly by the state and the county. 
[En. Subd. (b); See. XI, Pt. I, Ch: 82, L. 1987; Amd. See. 8, Ch. 129, 
Ite 1939.) 


NOTE.—See annotations under section 325.1. 


325.29. Right of appeal. If an application for assistance under this 
act is not acted upon by the county department within a reasonable time 
after the filing of the application, or is denied in whole or in part, or if 
any award of assistance is modified or cancelled under any provision of 
this act, the applicant or recipient may appeal to the state department in 
the manner and form prescribed by the state department. The state de- 
partment shall, upon receipt of such an appeal, give the applicant or re- 
cipient reasonable notice and opportunity for a fair hearing. 

The state department may also, upon its own motion, review any decision 
of a county department, and may consider any application upon which a 
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decision has not been made by the county department within a reasonable 
time. The state department may make such additional investigation as it 
may deem necessary, and shall make such decision as to the granting of 
ba ran and the amount of assistance to be granted the applicant as in 
its opmion is justified and in conformity with the provisions of this act. 

In the case of the state department reviewing a county decision on its 
own motion, applicants or recipients affected by such decisions of the 
state department shall, upon request, be given reasonable notice and oppor- 
tunity for a fair hearing by the state department. 

All decisions of the state department shall be final and shall be binding 
upon the county involved and shall be complied with by the county de- 
pariment. .| Hn. See. X11, Pt. 1, Ch.82,,l. 1937.) 


NOTE.—See annotations under section 325.1. 


325.30. Power of board to acquire property—condemnation. The state 
board shall have power to acquire by purchase, exchange, or gift, on such 
terms and conditions and in such manner as it may deem proper. and to 
acquire by condemnation in accordance with and subject to the provisions 
of any and all existing laws applicable to the condemnation of property 
for public use, and land, rights, easements, and other property, either real 
or personal, necessary or proper to carry out the purposes set forth in 
this act. Title to property purchased, or condemned, or acquired in what- 
ever manner, Shall be taken in the name of the state of Montana for the 
use and benefit of the state department. [En. Sec. XIII, Pt. I, Ch. 82, L. 
1937. | 

NOTE.—See annotations under section 325.1. 


325.31. Power of board to make contracts—cooperation with federal 
legislation. The state board is empowered to enter into contracts and 
leases with the United States of America, its instrumentalities, or its 
agencies, or any thereof, to carry out any of the purposes set forth in this 
act and may in such contracts or leases authorize the United States, its 
instrumentalities or agencies, or any thereof, to exercise such supervision 
over any property belonging to the state board, or any matter or thing 
the subject of said contract or lease, as it may be required by the United 
States, its instrumentalities, or its agencies, or any thereof, until such 
_ time as any money expended, advanced or loaned by the said United States, 
its instrumentalities, or agencies, and agreed to be repaid thereto by the 
state board shall have been fully repaid. It is the purpose and intent of 
this act that the state board shall be authorized and empowered to accept 
cooperation from the United States of America, its instrumentalities and 
agencies in all matters deemed necessary by the state board to carry out 
the purposes of this act, and the state board shall have full power to do 
all things necessary in order to avail itself of such aid, assistance and 
cooperation under federal legislation heretofore or hereafter enacted by 
congress or under any proclamation or order of the executive, or of any 
executive department or agency, of the United States, now or hereafter 
promulgated or made. 

The state board of publie welfare shall not use any state funds, directly 
or indirectly, for sponsoring projects, (except projects for the improve- 
ment of property owned or leased by the state department of public wel- 
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fare), for such undertakings as the grading or improvement of streets, 
alleys and highways; the building of bridges; the erection, alteration, or 
repair of public buildings; the improvement of parks or boulevards; irri- 
gation and water conservation projects or similar undertakings. The state 
board of public welfare shall have no authority whatever to contribute, 
directly or indirectly, any state funds in any form or manner to projects 
of this nature except to projects for the improvement of property owned 
or leased by the state department of public welfare. [En. Sec. XIV, Pt. I, 
Ch.. 82, Li: 1987; Amd. Sec. 9, Gh..129, ..1939;] 
NOTE.—See annotations under section 325.1. 


325.32. Fraudulently securing assistance is misdemeanor. Whoever 
knowingly obtains, or attempts to obtain, or aids, or abets any person to 
obtain by means of wilfully false statement or representation or by im- 
personation, or other fraudulent device, public assistance to which he is 
not entitled, assistance greater than that to which he is justly entitled; 
or whoever aids or abets in buying or in any way disposing of the property, 
either personal or real, of a recipient of assistance without the consent of 
the county department and with the intent to defeat the purposes of this 
act, shall be guilty of a misdemeanor. In assessing the penalty the court 
shall take into consideration, among other factors, the amount of money 
fraudulently received. [En. See. XV, Pt. I, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.33. Signing denial or approval of assistance applications. Approved 
or denied applications for assistance under this act shall be signed by the 
chairman and one other member of the county board. In the event that 
the state board may require all such actions to be reviewed and receive the 
final approval or disapproval of the state department, the state board shall 
designate certain executive officers of the state department who shall sign 
such state department approvals or disapprovals. [En. See. XVI, Pt. I, 
Ch. 82) 198%2] 


NOTE.—See annotations under section 325.1. 


325.34. Revocation of assistance. If at any time the county or state 
departments have reason to believe, by reason of a complaint or otherwise, 
that public assistance under this act has been improperly granted, it shall 
cause an investigation to be made. If it appears as a result of any such 
investigation that the assistance was improperly granted, the state depart- 
ment shall notify the county department that no further payments shall - 
be authorized for such recipient. The right of appeal is granted recipients 
whose assistance has been revoked. [En. Sec. XVII, Pt. I, Ch. 82, L. 
1937. | 


NOTE.—See annotations under section 325.1. 


325.35. Assistance not assignable nor subject to legal process. Assist- 
ance granted under this act shall not be transferable or assignable, at law 
or in equity, and none of the money paid or payable under this act shall 
be subject to execution, levy, attachment, garnishment or other legal process, 
or to the operation of any bankruptcy or insolvency law. [En. See. XVIII, 
Pt: Ty.Ch. 82,' L:1937.] | 


NOTE.—See annotations under section 325.1. 
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325.36. Method of issuing assistance grants—checks. Checks in pay- 
ment of public assistance, as provided for in each part of this act, with 
the exception of general relicf, shall be issued by the state department 
upon approved lists of such eligible grantees as are forwarded by the 
Bint department to the state department and all such checks will be 
mailed to the individual recipient. The checks in payment of public assist- 
ance shall be issued in the full approved amount for each eligible approved 
grantee and the original monthly payment shall be from the state public 
welfare accounts. All public assistance checks shall represent cash on 
demand at full par value to the recipient. |En. Subd. (a), Sec. XIX, Pt. I, 
Chyez-el 1937 -| 

NOTE.—See annotations under section 325.1. 


325.37. Reimbursement of state by county. On or before the twentieth 
of each month the state department will present a claim for reimburse- 
ment to each county department for its proportionate share of public assist- 
ance granted in the county during the month. The county department must 
make such reimbursement to the state department within twenty days after 
such claim is presented. [En. Subd. (b), Sec. XTX, Pt. I, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.38. Records and reports. Hach county department shall keep such 
records and make such reports and in such detail as the state department 
may from time to time require, and shall transmit to the state department 
upon its request copies of applications and any or all other records per- 
taining to any case. The state department is hereby authorized and di- 
rected to keep such records, in such form and containing such information, 
as the federal social security board may from time to time require, and 
comply with such provisions as the federal board may from time to time 
find necessary to assure the correctness and verification of such reports. 
bie wecwen we tte ly On. pe. L.1937; Amd sec. 10; Gh, 129) Ly. 19397] 


NOTE.—See annotations under section 325.1. 


325.39. Act may be amended or repealed. All assistance granted under 
this act shall be deemed to be granted and to be held subject to the pro- 
visions of any amending or repealing act that may hereafter be passed, 
and no recipient shall have any claim for compensation, or otherwise, by 
reason of his assistance being affected in any way by such amending or 
repealing act. [En. See. XXI, Pt. I, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


PART Il. GENERAL RELIEF: TO PROVIDE AID TO THE UNEM- 
PLOYABLE DESTITUTE AND THOSE MADE DESTITUTE 
THROUGH LACK OF EMPLOYMENT AND ALL THOSE IN 
NEED OF- PUBLIC ASSISTANCE NOT ELIGIBLE OR 
OTHERWISE CARED FOR UNDER OTHER PARTS 
OF THIS ACT 


325.40. Administration. The state department and county departments 
of public welfare are hereby authorized and charged with the administra- 
tion and supervision of general relief under the powers, duties and func- 
tions as prescribed in part I of this act. [En. Sec. I, Pt. I, Ch. 82, L. 1937. ] 


NOTE.—See annotations under section 325.1. 
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325.41. Eligibility requirements for general relief. (a) An applicant 
to be eligible for general relief, hereafter entering the state, must have 
resided in the state of Montana for a period of one year, six months or 
more of which must be in the county where he makes application for 
relief. When a person has gained residence in a county making him eligible 
for general relief, he shall retain this residence until residence has been 
oained in some other county in the state; and such new residence shall 
only be gained by living continuously in such county for six months or 
longer. If a person is absent from the state voluntarily and continuously 
for a period of one year or more, he shall thereby be ineligible for general 
relief in the state of Montana. : 

(b) An applicant for assistance including medical care and hospitali- 
zation shall be eligible to receive assistance only after investigation by 
the county department reveals that the income and resources are insuffi- 
cient to provide the necessities of life, and assistance shall be provided to 
meet a minimum subsistence compatible with decency and health. 

(c) Aliens found to be illegally within the United States shall not be 
eligible for relief from state funds. 

(d) Inter-state transients, without legal Montana residence, shall not 
be eligible for continued assistance from state funds but may, if in distress, 
receive temporary relief from either state or county funds until such time 
as such transients may be returned to their state of legal residence or state 
of origin. If transient families are stranded and without means of return, 
their transportation may be paid from state funds. | 

(e) An applicant must not be in need of continued care in a public 
institution because of physical or mental condition. 

({) Individuals receiving assistance under other parts of this act shall 
not receive supplementary cash assistance from state relief funds. | En. 
See. IT, Pt. IJ, Ch. 82, L. 1937; Subsee. (a) Amd. by Sec. 11 and Subsee. (b) 
by See. 12, Ch. 129, i 1939. | 


NOTE.—See annotations under section 325.1. 


325.42. Equal consideration. Persons eligible for and in need of relief 
shall be, whether employable or unemployable, given equal consideration 
for public assistance as those persons eligible for assistance under other 
parts of this act. [En. Sec. II, Pt. IJ, Ch. 82, L..1937.] 


NOTE.—See annotations under section 325.1. 


325.43. Right of appeal and hearing. All persons seeking public assist- 
ance from relief funds are hereby guaranteed the right of appeal to either 
the county public welfare board or the state public welfare department, 
or both. Individuals or committees with complaints or grievances shall 
be given a fair and impartial hearing by either the county board or the 
state department and it shall be required that due consideration shall be 
given all proven facts presented by such individuals or committees and 
the county board or the state department shall be required to relieve such 
situations, if not. otherwise prohibited by law and to the extent of funds 
available. [En. Sec. IV, Pt. II, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.44, Relief in cash—disbursing orders in lieu of cash—work may be 
required, when. All relief disbursements by county departments of public 
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-welfare shall be by warrant or check; provided, however, that if the 
county welfare department finds that a recipient is in the habit of dis- 
sipating relief allowances instead of using them for the purposes intended, 
or that for any other reason it is better for the recipient and his family 
to receive the allowance through disbursing orders, then disbursing orders 
shall be used instead of cash payments; but all such disbursing orders must 
be written in such form that the goods and merchandise to be provided 
may be furnished by any regular dealer in such goods and merchandise 
within the county. It is further provided, however, that if the county has 
work available which an applicant for general relief is capable of per- 
forming, then the county department of public welfare may require the 
applicant to perform such work at the prevailing rate of wages to be paid 
from the county poor fund in place of granting him general relief. [ En. 


Sec. V, Pt. II, Ch. 82, L. 1987; Amd. See. 13, Ch. 129, L. 1939.] 
NOTE.—See annotations under section 325.1. 


325.45. Medical aid and hospitalization. Medical aid and services and 
hospitalization for persons unable to provide such necessities for them- 
selves are hereby declared to be the legal and financial duty and responsi- 
bility of the board of county commissioners, payable from the county poor 
fund. It shall be the duty of the board of county commissioners to make 
provision for competent and skilled medical or surgical services as ap- 
proved by the state board of health or the state medical association, or in 
the case of osteopathic practioners by the state osteopathic association or 
chiropractors by the state chiropractic association. ‘Medical’ or “medi- 
cine” as used in this act refers to the healing art as practiced by licensed 
practitioners. [En. Sec: VI, Pt. II, Ch. 82, L. 1937; Amd. See. 15, Ch. 129, 
1219399) 


NOTE.—See annotations under section 325.1. 


325.46. Primary obligations of the board of county commissioners.- It 
is hereby declared to be the primary legal duty and financial obligation 
of the board of county commissioners to make such tax levies and to 
establish such budgets in the county poor fund as provided by law and as 
are necessary to provide adequate institutional care for all such indigent 
residents as are in need of institutional care and to make such tax levies 
and establish such budgets in the county poor fund as are necessary to 
make provision for medical aid and services and hospitalization for all 
indigent county residents. All such public assistance and services shall 
be charges against and payable from the county poor fund. [En. Sec. VII, 
Pili Ca 32. 1937. | 


NOTE.—See annotations under section 325.1. 


325.47. Certification for relief employment. For such time as the fed- 
eral government shall require, it shall be the duty and responsibility of the 
state and the county public welfare department to make all investigations 
and certifications required by federal employment agencies in respect to 
the eligibility of employable persons for employment on government emer- 
gency work projects. [En. See. VIII, Pt. II, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.48. Grants from state funds to counties. If the whole of a six 
mill levy together with the whole of the per capita tax authorized by said 
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section 4465.4, Revised Codes of 1935, and the income to the county poor 
fund from all other sources shall prove inadequate to pay for the general 
relief in the county actually necessary and to meet the county’s propor- 
tionate share of old age assistance, aid to needy dependent children, aid to 
needy blind and its proportionate share of any other welfare activity that 
may be earried on jointly by the state and the county; and if warrants 
upon the county poor fund can no longer lawfully be issued to meet these 
charges; and if the board of county commissioners is unable to declare an 
emergency for the purpose of providing additional funds or to provide 
additional funds from any other source; and if the county has in all 
respects expended the county poor fund only for lawful purposes; and if 
all of these conditions actually exist in any county of the state, then the 
state department of public welfare shall, insofar as it has funds available, 
come to the assistance of such county, in the following manner: 

(a) When the county in question has submitted proof to the state 
board of public welfare through such reports as it may require and through 
other evidence that may be deemed necessary, that these conditions exist, 
then the state board may authorize the state administrator to issue a check 
to the county treasurer of the county for general relief purposes, and the 
county department of public welfare shall make the disbursements of these 
state funds for general relief purposes within the county. These grants- 
in-aid from the state department may be used for any relief activity law- 
fully conducted by the county, including medical aid, hospitalization and 
institutional care; but no part thereof may be used, directly or indirectly, 
to pay for the erection or improvement of any county building or for 
furniture, fixtures, apphlaneces or equipment for any such building. 

Immediately upon receiving notice that such grant-in-aid has been made 
by the state department, it shall be the duty of the board of county com- 
missioners to adopt an emergency budget in accordance with the provisions 
of section 4613.6 but without being required to publish any notice of inten- 
tion to adopt such emergency budget or to hold a hearing thereon. This 
emergency budget shall appropriate the whole amount of the general relief 
erant from the state department for the various classes of expenditures 
from the poor fund for which the grant-in-aid was made by the state de- 
partment. The money received through such general relief grant from the 
state department shall be placed in a special poor fund account kept sep- 
arate and distinct from the poor fund accounts arising under the original 
poor fund budget, and all expenditures from this special poor fund account 
shall be made by a separate series of warrants or checks. 

(b) In the ease of a county that is unable to meet its proportionate 
Share of old age assistance, aid to needy dependent children, aid to needy 
blind and its proportionate share of any other welfare activity that may 
be carried on jointly by the state and the county, the state department 
of public welfare shall in addition to proofs required for making a general 
relief grant also require an audit by the state examiner’s office. If this 
audit proves to the satisfaction of the state board of public welfare that a 
county is unable to reimburse the state department for its proportionate 
share of these forms of assistance, then the state board of public welfare 
shall cause full entries of its findings to be made on its minutes showing 
the name of the county concerned and the amount of each class of reim- 
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bursement that the county is unable to-make to the state department. 
The state administrator of public welfare shall thereupon notify the county 
concerned of the action taken. 

le (c) In the event that a county is found to be eligible to receive aid 
under the provisions of this section, and the said county is unable to issue 
bonds or register warrants by reason of being beyond its constitutional 
limit of indebtedness, the administrator of the state board is directed to 
make grants to such county in advance of the month for which such grant 
is to be distributed by the county in payments, after due consideration has 
been given various factors such as the amount of the grant requested by 
the county, the number of individual payments to be made and the number 

_ of recipients receiving aid through other governmental agencies. The board 
of county commissioners of such county shall, not less than ten (10) days 
before the end of the month preceding the month for which the grant is 
requested, make formal written application to the state department of public 
welfare for such grant, stating the amount needed and*such other facts 
pertinent to the application. [Kn. Sec. LX, Pt. II, Ch. 82, L. 1937; Amd. 
See. 14, Ch. 129, L. 1939. ] 

NOTE.—See annotations under section 325.1. 


325.49. Application for relief. Each applicant for general relief shall 

make application to the county department of public welfare and the 

~ application shall be made in the manner and on the form prescribed by 

the state department, provided however, that no application form shall 
contain what is commonly known as “the pauper’s oath”. 

Blank forms for applications and other records required by the state 
department shall be printed and furnished by the state department to 
the county department. |En. Sec. X, Pt. II, Ch. 82, L. 1937. | 

NOTE.—See annotations under section 325.1. 


325.50. Investigations of relief applications. Whenever a county public 
welfare department receives an application for general relief assistance, 
an investigation and record shall be promptly made of the circumstances 
of the applicant. Investigations in respect to applications for general 
relief assistance shall be made by the staff-worker (or investigator) of 
the county public welfare department. If there is self-evident evidence 
that the applicant is in immediate need of assistance, the county depart- 
ment shall issue temporary assistance pending such time as a complete 
investigation can be made. [En. Sec. XI, Pt. II, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.51. Granting of assistance. Upon the completion of an investiga- 
tion the county public welfare shall decide whether the applicant is eligible 
for relief assistance, the amount of the assistance and the date on which 
the assistance shall begin. 


The amount of relief assistance granted any person or family shall, 
subject to the regulations and standards of the state department, be deter- 
mined by the county department with due regard to the resources and 
necessary expenditures of the individual or family .and the conditions 
existing in each case, and shall be sufficient to provide each person or 
family with a reasonable subsistence compatible with decency and health. 
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As heretofore provided in this part, relief disbursements made by the 
county department to relief recipients shall be by warrant or check, payable 
from either the county or state funds, as available or as provided. [En. 
pee Kop e buacn. a2, da tod. 


NOTE.—See annotations under section 325.1. 


PART Ill TO PROVIDE FOR OLD AGE ASSISTANCE TO AGED 
PERSONS IN NEED, IN CONFORMITY WITH TITLE I OF THE 
FEDERAL SOCIAL SECURITY ACT OF 1935, OR AS AMENDED 


325.52. Provision for administration. (a) The state department of 
public welfare is hereby authorized and is charged with the general ad- 
ministration and supervision of old age assistance under the powers, duties 
and functions as prescribed in part I of this act. 


(b) The county department of public welfare shall be charged with the 
local administration and supervision of old age assistance, subject to the 
powers, duties and functions prescribed for the county department in part 
I of this act. 


(ec) It is hereby mandatory and required that the state plan and opera- 
tion of old age assistance shall be in effect in each and every county of 
the state and the administration and supervision of old age assistance 
shall be uniform throughout the several counties of the state. 


(d) The state department of public welfare shall have printed and 
distribute copies of this act to all county welfare departments and shall 
prescribe the form of and print and supply to the county welfare depart- 
ments blanks of applications, reports and such other forms as may be 
necessary in relation to old age assistance. 


(e) All rules and regulations of the federal social security board and 
the state department of public welfare made under this act shall be binding 
upon the county departments of public welfare. 


(f) Definition, old age assistance as used in this part means money 
payments to aged needy. individuals. [En. Sec. I, Pt. III, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.53. Eligibility requirements for old age assistance. Old age assist- 
ance shall be granted any person who: 


(a) Has attained the age of sixty-five (65) years. 


(b) Has income which is inadequate to provide a reasonable subsistence 
compatible with decency and health. 


(c) Has been a resident of the state of Montana for at east five (5) 
years during the nine (9) years immediately preceding his application for | 
old age assistance. 

(d) Has resided in and been an inhabitant of the the state and county 
in which appleation is made for at least one (1) year immediately preced- 
ing the date of the application. Any person otherwise qualified who has 
resided in the state for five (5) years or more during the nine (9) years 
immediately preceding the application, one (1) year of which state resi- 
dence shall have been immediately prior to the date of the application, 
and who has no legal county residence, shall file his application in the © 
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county in which he is residing, and his assistance, shall be paid entirely 
from state funds until he can qualify as having a legal residence in the 
said county. For the purpose of this act, every person who has resided 
one (1) year or more in any county in this state shall thereby acquire a 
legal residence in such county, which he shall retain until he has acquired 
a legal residence elsewhere, or until he has been absent voluntarily and 
continuously for one (1) year therefrom. 


(e) Is not at the time of receiving assistance an inmate of any public 
institution, except in the case of temporary medical or surgical care in a 
hospital. 


(f) Has not made an assignment or transfer of property for the pur- 
pose of rendering himself eligible for assistance under this act at any 
time within two years immediately prior to the filing of application for 
assistance pursuant to the provisions of this act. 


(@) Is not because of his physical or mental condition in need of con- 
tinued care in a public institution. [En. Sec. II, Pt. III, Ch. 82, L. 1987.) 


NOTE.—See annotations under section 325.1. 


325.54. Amount of assistance. The amount of old age assistance granted 
any person shall, subject to the regulations and standards of the state de- 
partment, be determined by the county department with due regard to the 
- resources and necessary expenditures of the individual and the conditions 
existing in each case and shall be sufficient, when added to all other income 
and support of the recipient, to provide such person with a reasonable sub- 
sistence compatible with decency and health. [En. Sec. III, Pt. III, Ch. 82, 
Tie 93 (| 7 


NOTE.—See annotations under section 325.1. 


325.55. Application for assistance. Application for assistance under 
this act shall be made by the person seeking such assistance to the county 
office of the county department in the county in which the person is a 
resident, or is establishing residence. The application shall be in writing 
or reduced to writing in the manner and upon the form prescribed by the 
state department. Such application shall contain a statement of the amount 
of property, both personal and real, in which the applicant has an interest 
and of all incomé which he may have at the time of the filing of the 
application, and such other information as may be required by the state 
department. An inmate of a public institution of a correctional, custodial, 
or curative character may make an application while in such a home or 
institution, but the assistance, if granted, shall not be paid until after he 
ceases to be such an inmate. Assistance shall be granted on official approval 
of the application. [En. Sec. IV, Pt. ITI, Ch. 82, L. 1937.] . 


NOTE.—See annotations under section 325.1. 


325.56. County share of participation. Hach county department shall 
reimburse the state department in the amount of sixteen and two-thirds 
(16-2/3%) per centum of the approved old age assistance grants to per- 
sons in the county each month. Such reimbursements shall be credited to 
the old age assistance account of the state department. [En. Sec. V, Pt. 
III, Ch. 82, Li. 19387. | 


NOTE.—See annotations under section 325.1. 
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325.57. Investigation of applications. Whenever a county public wel- 
fare department receives an application for an old age assistance grant, an 
investigation and record shall be promptly made of the circumstances of 
the applicant. The object of such investigation shall be to ascertain the 
facts supporting the application made under this act and such other infor- 
mation as may be required by the rules of the state public welfare depart- 
ment. The county board and the state department shall have the power 
to issue subpoenas for witnesses and compel their attendance and the pro- 
duction of papers and writings. The investigation of each application for 
old age assistance shall be conducted by the staff workers (or investigators) 
of the county department. 

Upon the completion of such investigation the county public welfare board 
shall decide whether the applicant is eligible for and should receive an old 
age assistance grant under this act, the amount of the assistance, and the 
date on which the assistance shall begin. It shall make an ee which 
shall be binding upon the county board and be complied with by such county 
board until modified or vacated. It shall notify the applicant of its decision 
m writing. [Wn: Sec. Viv Pui Ch. eh. 193k 


NOTE.—See annotations under section 325.1. 


325.58. Funeral expenses. Upon the death of a person who has been 
receiving old age assistance, funeral expenses shall be paid by the board 
of county commissioners from the county poor fund, if the estate of the 
deceased is insufficient to pay the same. Grants from the old age assist- 
ance account are not allowable for funeral expenses. [En. See. VII, Pt. UT, 
Ch: 82, L. 1937. | 

NOTE.—See annotations under section 325.1. 


325.59. Assistance may be paid to guardian. If the person receiving 
old age assistance is, in the opinion of the county public welfare department, 
found incapable of taking proper care of himself or his money, the county 
publie welfare board may make the necessary legal arrangements for the 
appointment of a guardian, and shall then direct that the old age assist- 
ance payments be paid to the guardian for the benefit of such irresponsible 
-recipient. [En. See. VIII, Pt. IJ, Ch. 82, L. 1937. ] 

NOTE.—See annotations under section 325.1. 


325.60. Subsequent increase of income. If, at any time during the con- 
tinuance of old age assistance, the recipient thereof or the husband°or wife 
(if living together) of the recipient, becomes possessed of any property or 
income in excess of the amount enjoyed at the time of the granting of the 
assistance, it shall be the duty of the recipient immediately to notify the 
county department of the receipt and possession of such property or in- 
come, and the county board may, on inquiry, either cancel the assistance 
or vary the amount thereof in accordance with circumstances, any excess 
assistance heretofore paid shall be returned to the state and the county in 
proportion to the amount of the assistance paid by each respectively, and 
be recoverable as a debt due ihe state and the county. If federal funds 
have been involved, fifty (50%) per cent of any recovery shall be paid 
to the United States government, if required by federal law. |En. Sec. IX, 
nef Mel Bag Oi ciate yaad Dial ns ny, 


NOTE.—See annotations under section 325.1, 
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325.61. Periodic review of assistance grants. All old age assistance 
grants made under this act shall be reviewed and reconsidered by the county 
if ane welfare department quarterly or not less than four (4) times within 
each calendar year. After such further investigation as the county board 
may deem necessary or the state board may require, the amount and man- 
ner of giving the assistance may be changed or the assistance may be with- 
drawn if such authority finds that the recipient’s circumstances have 
changed sufficiently to warrant such action. It shall be within the power 
of the county board at any time to cancel and revoke assistance for cause, 
and it may for cause suspend payments for assistance for such periods as 
it may deem proper, subject to review or final approval by the state depart- 
ment. |En. Sec. X, Pt. IT], Ch. 82, L. 1937. | 


NOTE.—See annotations under section 325.1. 


325.62. Recovery from the estate. On the death of any recipient of old 
age assistance, the total amount of assistance paid under this act shall be 
allowed as a claim against the estate of such person after funeral expenses 
not to exceed one hundred ($100.00) dollars have been paid and after the 
expense of administering the estate has been paid. No claim shall be en- © 
forced against any real estate of a recipient while it is occupied by the 
surviving spouse, or dependent. 

If the federal law shall so require, the federal government shall be en- 
titled to a share of any amounts collected from recipients or from their 
estates equal to not more than one-half of the amount collected and the 
amount due the United States shall be paid promptly by the state to the 
United States government. The remaining one-half of the amount collected 
shall be distributed to the state and county in proportion to the total amount 
of such assistance paid by each. !En. Sec. XI, Pt. II, Ch. 82, L. 1987. 


NOTE.—See annotations under section 325.1. 


325.63. Change of residence of person receiving old age assistance. A 
recipient who moves to another county in this state shall continue to re- 
ceive assistance, with the approval of the state department, and the county 
from which he has moved shall be charged by the state department for 
sucn county share of his assistance for a period of six months after which 
time the county to which he has moved shall be charged therefor; the 
county from which he has moved shall transfer the records of the case 
of such recipient to the county department of the county to which he 
has moved on notification so to do by the state department. [En. Sec. XII, 
Pt. II, Ch. 82, L. 1987.] 


NOTE.—See annotations under section 325.1. 


PART IV. TO PROVIDE FOR AID TO NEEDY DEPENDENT CHIL- 
DREN, IN CONFORMITY WITH PART IV OF THE FEDERAL 
SOCIAL SECURITY ACT OF 1935, OR AS AMENDED. 


325.64. Definitions. When used in this part: 


(a) The term ‘‘dependent child’’ means a child under the age of 
sixteen who has been deprived of parental support or care by reason of 
the death, continued absence from the home, or physical or mental inca- 
pacity of a parent, and who is living with his father, mother, grandfather, 
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erandmother, brother, sister, stepfather, stepmother, stepbrother, stepsister, 
uncle or aunt, in a place of residence maintained by one or more of such | 
relatives as his or their own home. 

If and when the federal social security act is amended to define the 
term ‘‘dependent child’’ as a child under the age of eighteen years, then 
the term ‘‘dependent child’’ hereinabove defined shall mean a child under 
the age of eighteen years. 

(b) The term ‘‘aid to dependent children’’ means money payments with 
respect to a dependent child or dependent children. [En. Sec. I, Pt. IV, 
Che sz, le-1937: Supsee, (a) Amide by seGoui, Ciao. L190. 


NOTE.—See annotations under section 325.1. 


325.65. Administration. (a) The state department of puble welfare 
is hereby authorized and is charged with the general administration and 
supervision of aid to dependent children under the powers, duties and 
functions as prescribed in Part I of this act. 


(b) The county department of public welfare shall be charged with 
the local administration and supervision of aid to dependent children, 
subject to the powers, duties and functions prescribed for the county 
department in Part I of this act. 

(c) It is hereby mandatory and required that the state plan and opera- 
tion of aid to dependent children shall be in effect in each and every 
county of the state and the administration and supervision of aid to de- 
pendent children shall be uniform throughout the several counties of the 
state. 

(d) The state department of public welfare shall have printed and 
distribute copies of this act to all county welfare departments and shall 
prescribe the form of and print and supply to the county welfare depart- 
ments blanks of applications, reports and such other forms as may be 
necessary in relation to aid to dependent children. , 


(e) All rules and regulations of the state department of public welfare 
made under this act shall be binding upon the county departments of 
public welfare. The state board of public welfare shall make such rules 
and regulations and take such action as may be necessary or desirable for 
carrying out the provisions of this part. 


(f) The state department shall cooperate with the federal government 
in matters of mutual concern pertaining to assistance to dependent chil- 
dren, including the adoption of such methods of administration as are 
found by the federal government to be necessary for the efficient opera- 
tion of the plan for such assistance. 

(g) The state department shall make such reports in such form and 
containing such information as the federal government may from time 
to time require, and comply with such provisions as the federal government 
may from time to time find necessary to assure the correctness and veri- 
fication of such reports. 

(h) The state department shall publish an annual report and such 
interim reports as may be necessary or required. 

(1) The county department of public welfare shall administer the pro- 
visions of this part in the respective counties subject to the rules and 
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regulations prescribed by the state department pursuant to the provisions 
of this part. [En. Sec. I], Pt. IV, Ch. 82, L. 1937.] 
pasate annotations under section 325.1. 
3 


25.66. Eligibility for assistance in aid to dependent children. Assist- 
ance shall be granted under this part to any needy dependent child—as 
defined in Section 325.65—who: 


(a) Is living in a suitable family home meeting the standards of care 
and health fixed by the laws of this state and the rules and standards of 
the state department thereunder. 


(b) Is in need of such assistance—as defined in section 325.65. 


(c) Who has resided in the state for one year immediately preceding 
the applheation for such assistance; or who was born within the state 
within one year immediately preceding the application, if the mother has 
resided in the state for one year immediately preceding the birth of said 
child. Any. dependent child meeting the above requirements shall be 
entitled to the assistance herein provided for but the state shall pay the 
full amount of such assistance unless and until the child has been a resi- 
dent of the county for a period of six months, or, unless the child is less 
than six months old and its mother shall have resided in the county before 
the birth of such child for a period of time which added to the period of 
time of the residence of such child in the county shall constitute a total of 
six months. 


(d) Is not because of a physical or mental condition in need of con- 
tinued care in a public institution. 


(e) Whose parents are not aliens illegally within the United States. 
tineSec. LUMP VCH? 827 Ty. 1937.) 


NOTE.—See annotations under section 325.1. 


325.67. Application for assistance. Application for assistance under 
this part shall be made to the county department of the county in which 
the dependent child resides or shall reside. The application shall be in writ- 
ing or reduced to writing in the manner and upon the form prescribed 
by the state department. Such application shall be made by the person 
having custody of the dependent child and shall contain information as 
to the age and residence of the child and such other information as may 
be required by the rules and regulations of the state department. One 
application may be made for several children of the same family if they 
reside with the same person. [En. Sec. IV, Pt. IV, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.68. Investigation of applications. Whenever a county department 
receives a notification of the dependency of a child or an application for 
assistance, an investigation and record shall promptly be made of the 
circumstances in order to ascertain the dependency of the child and the 
facts supporting the application and in order to obtain such other infor- 
mation as may be required by the rules of the state department. 

The investigation shall include a visit to the home of the child and of 
the person who will have the custody of the child during the time assist- 
ance is granted, unless a county staff worker or member of the county 
welfare board shall have personal knowledge of such home. All such 
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investigations shall be conducted by the staff workers (or investigators) 
of the county department. 


Such investigations shall also contain information and recommendations 
from any available officials in the county representing child welfare 
services and nurses representing the child welfare division of the state 
board of health. |[En. See. V, Pt. IV, Ch. 82;-L. 1938744 


NOTE.—See annotations under section 325.1. 


325.69. Granting of assistance and amount of assistance. Upon the 
completition of such investigation the county public welfare board shall 
decide whether the child is eligible for assistance under the provisions 
of this act, and determine in accordance with the rules and regulations 
of the state department the amount of such assistance and the date on 
which such assistance shall begin. The county department shall notify 
the person having custody of the child of its decision. Such assistance 
shall be paid monthly or more often to the person having custody of the 
child. The county public welfare board shall base its decision in regard 
to such assistance upon the recommendations in the investigation report, 
if such recommendations are according to the rules and standards of the 
state department. 


The amount of assistance which shall be granted for any dependent 
child shall be determined by the county board with due regard to the 
resources and necessary expenditures of the family and the conditions 
existing in each ease and in accordance with the rules and regulations 
made by the state department, and shall be sufficient, when added to all 
other income and support available to the child, to provide such child with 
a reasonable subsistence compatible with decency and health. |En. See. 
NIP Pte PVCs 82-937 ji 


NOTE.—See annotations under section 325.1. 


325.70. County share of participation. Each county department shall 
reimburse the state department in the amount of one-half of the approved 
aid to dependent children grants after the share provided by the federal 
government is deducted to persons in the county each month. Such reim- 
bursements shall be credited to the aid to dependent children account of 
the state department. 


If and when the federal grant for aid to dependent children is increased 
from 33-1/3% of the total payments to 50% of the total payments, the 
reimbursement from each county department to the state department of 
public welfare shall be decreased to 16-2/3% of the total payments. If 
the federal grant is increased by some other percentage, the percentage 
added to the federal grant shall be deducted from the percentage of reim- 
bursement to be made by the counties. These reimbursements shall be 
credited to the aid to dependent children account of the state department 
as heretofore. [En. Sec. VII, Pt. IV, Ch. 82, L. 1987; Amd. See. 18, Ch. 129, 
1p gas Say 

NOTE.—See annotations under section 325.1. 


325.71. Periodic reconsideration and changes in amount of assistance. 
All assistance grants made under this part shall be reconsidered by the 
county department as frequently as may be required by the rules of the 
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state department. After such further investigation as the county depart- 
ment may deem necessary or the state department may require, the amount 
of assistance may be changed or assistance may be,entirely withdrawn if 
the state _or-county department find that the child’s circumstances have 
altered sufficiently to warrant such action. [En. See. VIII, Pt. IV, Ch. 
82, L. 1937. |] 


NOTE.—See annotations under section 325.1. 


325.72. Removal to another county. Any child qualified for and re- 
ceiving assistance pursuant to the provisions of this part in any county 
in this state who moves or is taken to another county in this state shall be 
entitled to receive assistance in the county to which he has moved or is 
taken and the county department of the county from which he has moved 
shall transfer all necessary records relating to the child to the county 
department of the county to which he has moved. The county from which 
the child moves shall pay the county share of the assistance for a period 
of six (6) months. |En. Sec. IX, Pt. IV, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


PART V. TO PROVIDE FOR AID TO NEEDY BLIND INDIVIDUALS 
IN CONFORMITY WITH TITLE X OF THE FEDERAL SOCIAL 
SECURITY ACT OF 1935, OR AS AMENDED. 


325.73. Definitions. As used in this title. 


(a) ‘‘Aid to blind’’, (or assistance) means money payments to blind 
persons in need. 

(b) ‘‘Supplementary services’? means services other than money pay- 
ments. 

(c) ‘‘Ophthalmologist’’ means a physician licensed to. practice medi- 
cine in the state of Montana and who is actively engaged in the treatment 
of diseases of the human eye. [En. See. I, Pt. V, Ch. 82, L. 1937. | 


NOTE.—See annotations under section 325.1. 


325.74. Administration. (a) The state department of public welfare 
is hereby authorized and is charged with the general administration and 
supervision of aid to blind under the powers, duties and functions as 
prescribed in part I of this act. 

(b) The county department of public welfare shall be charged with the 
local administration and supervision of aid to blind, subject to the powers, 
duties and functions preseribed for the county department in part I of 
this act. 

(c) It is hereby mandatory and required that the state plan and opera- 
tion of aid to the blind shall be in effect in each and every county of the 
state and the administration and supervision of aid to the blind shall be 


uniform throughout the several counties of the state. 


(d) The state department of public welfare shall have printed and 
distribute copies of this act to all county welfare departments and shall 


| prescribe the form of and print and supply to the county welfare depart- 


ments blanks of applications, reports and such other forms as may he nec- 
essary in relation to aid to the blind. 
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(e) All rules and regulations of the state department of public welfare 
made under this act shall be binding upon the county departments of. 
public welfare. The state board of public welfare shall make such rules 
and regulations and take such action as may be necessary or desirable 
for carrying out the provisions of this part. 

(f) The state department shall cooperate with the federal government 
in matters of mutual concern pertaining to assistance to the blind, inelud- 
ing the adoption of such methods of administration as are found by the 
federal government to be necessary for the efficient operation of the 
plan for such assistance. 

(2) The state department shall make such reports in such forms and 
containing such information as the federal government may from time 
to time require,.and comply with such provisions as the federal govern- 
ment may from time to time find necessary to-assure the correctness and 
verification of such reports. 

(h) The state department shall publish an annual report and such 
interim reports as may be necessary or required. 

(1) The county department of public welfare shall administer the 
provisions of this part in the respective counties subject to the rules and 
regulations prescribed by the state department pursuant to the provisions 
of this part. 

(j) The state department shall designate the procedure to be followed 
in securing a competent medical examination for the purpose of deter- 
mining blindness in the individual applicant for assistance. 

(k) The state department shall promulgate rules and regulations stat- 
ing, in terms of ophtalmic measurements, the amount of visual acuity 
which an applicant may have and still be eligible for assistance under 
this part. 

(1) The state department shall designate a _ suitable number of 
ophthalmologists, duly licensed to practice medicine in Montana and 
actively engaged in the treatment of diseases of the human eye, to examine 
applicants and recipients of assistance to the blind. 

(m) The state department shall fix and pay to ophthalmologists fees 
for examinations of applicants. 

(n) The state department shall develop or cooperate with other agen- 
cies in developing measures for the prevention of blindness, the restoration 
of eyesight, and the vocational adjustment of blind persons. [En. See. II, 
Bis Ve Gho62) 1a. 196. | , 


NOTE.—See annotations under section 325.1. 


325.75. Eligibility for aid to the needy blind. Aid shall be granted 
under this part to any person who: 

(a) Has no vision or whose vision, with correcting glasses is so defective 
as to prevent the performance of ordinary activities for which eyesight is 
essential and who has been examined and so certified by a fully licensed 
ophthalmologist. | 

(b) Has income which, when added to the contribution in money, sub- 
stance or service from legally responsible relatives or others, is inadequate 
to provide a reasonable subsistence compatible with decency and health. 


74 


Ch. 31-A PUBLIC WELFARE ACT B20 FO-G20CL4 


(ec) Is not receiving old age assistance or aid to dependent children for 
himself /or herself. ) . 

(d) Has resided in and been an inhabitant of the county in which appli- 
cation is made for at least one (1) year immediately preceding the date 
of the application. Any person otherwise qualified who has resided in 
the state for five (5) years or more within the nine (9) years immediately 
preceding the application, one year (1) of which state residence shall 
have been immediately prior to the date of the application, and who has 
no legal county residence, shall file his application in the county in which 
he is residing, and his assistance shall be paid entirely from state funds 
until he can qualify as having a legal residence in the said county. For 
the purpose of this act, every person who has resided one (1) year or more 
in any county in this state shall thereby acquire a legal residence in such 
county, which he shall retain until he has acquired a legal residence else- 
where, or until he has been absent voluntarily and continuously for one (1) 
year therefrom. 


(e) Is not at the time of receiving assistance an inmate of any public 
institution, except in the case of temporary medical or surgical care in a 
hospital. 

(f) Has not made an assignment or transfer of property for the pur- 
pose of rendering himself eligible for assistance under this act at any 
time within two years immediately prior to the filing of application for 


assistance pursuant to the provisions of this act. 


(2) Is not because of his physical or mental condition in need of con- 
tinued care in a public institution. [En. Sec. III, Pt. V, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.76. Amount of assistance. The amount of assistance granted any 
blind person shall, subject to the regulations and standards of the state 
department, be determined by the county department with due regard to 
the resources and necessary expenditures of the individual and the con- 
ditions existing in each case and shall be sufficient, when added to all other 
income and support of the recipient, to provide such person with a reason- 
able subsistence compatible with decency and health, except that the 
amount of such assistance shall not exceed the sum of thirty dollars ($30.00) 
for any one month, provided, however, that the state department may 
authorize grants or supplementary grants from state funds to be used in 
supplementary services such as the prevention or treatment of blindness. 
[HEn. Sec. IV, Pt. V, Ch. 82, L. 1937. ] 


NOTE.—See annotations under section 325.1. 


325.77. Application for assistance. Application for assistance under 
this Part shall be made by the person seeking such assistance to the county 
office of the county department in the county in which the person is a 
resident, or is establishing residence. The application shall be in writing | 
or reduced to writing in the manner and upon the form prescribed by the 
state department. Such application shall contain a statement of the 
amount of property, both personal and real, in which the applicant has an 
interest and of all income which he may have at the time of the filing of 
the application, and such other information as may be required by the 
state department. An inmate of a public institution of a correctional, 
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eustodial, or curative character may make an application while in such 
home or institution, but the assistance, if granted, shall not be paid until 
after he ceases to be such an inmate. The application form may be filled 
in and written by a person authorized by the county department. If the 
applicant is unable to sign his/her name on the application a duly wit- 
nessed mark may be used. [En. Sec. V, Pt. V, Ch. 82, L. 1937.) 


NOTE.—See annotations under section 325.1. 


325.78. Investigation of applications. Whenever a county public wel- 
fare department receives an application for assistance under this part, an 
investigation and record shall be promptly made of the circumstances of 
the applicant. The object of such investigation shall be to ascertain the 
facts supporting the application made under this part and such other 
information as may be required by the rules of the state public welfare 
department. The investigation of each application for aid to the blind 
shall be conducted by the staff workers (or investigators) of the county 
department. 


A certified report from the examining physician must be attached to the 
investigation report. No application shall be approved until the applicant 
has been examined by an ophthalmologist designated or approved by the 
state department to make such examinations. The examining ophtalmolo- 
gist shall certify in writing upon forms provided by the state department 
the findings of the examination. 


The investigation report should contain an opinion from the bureau of 
vocational rehabilitation officials relative to such supplementary services 
aS may be necessary and possible in respect to rehabilitation. Supple- 
‘ mentary services in respect to treatment of prevention of blindness may 

be included in the examining physician’ s report. [En. See. VI, Pt. V, Ch. 
82,. Li. 1987.] . . 


NOTE —See annotations under section 325.1. 


325.79. Granting of aid. Upon the completion of such investigation the 
county board shall decide whether the applicant is eligible for assistance 
under the provisions of this part, and determine the amount of such assist- 
ance and the date on which such assistance shall begin. The county de- 
partment shall notify the applicant of its decision. Such assistance shall 
be paid monthly to the applicant. [En. Sec. VII, Pt. V, Ch. 82, L. 1937.] 

NOTE.—See annotations under section 325.1. 


325.80. Periodic reconsideration and changes in amount of assistance. 
All assistance grants made under this part shall be reconsidered by the 
county department as frequently as may be required by the rules of the 
state department. After such further investigation as the county depart- 
ment may deem necessary or the state department may require, the amount 
of assistance may be changed or assistance may be entirely withdrawn if 
‘the state or county departments find that the person’s circumstances have 
altered sufficiently to warrant such action. 

A recipient shall submit to a re-examination as to his eyesight when 
required to do so by the state department. He shall also furnish any 
information required by the state department. [En. Sec. VIII, Pt. V, Ch. 
B21 1937:, 

NOTE.—See annotations under section 325.1. 
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325.81. Expenses for treatment. On the basis of the findings of the 
ophthalmologist’s examination, supplementary services may be authorized 
by the state department to any applicant or recipient who is in need of 
treatment-either to prevent blindness or to restore his eyesight whether or 
not he is blind, if he is otherwise qualified for assistance under this part. 
The supplementary services may include necessary traveling and other 
expenses to receive treatment from a hospital or clinic designated by the 
state department. [En. Sec. IX, Pt. V, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.82. County share of participation. Each county department shall 
reimburse the state department in the amount of sixteen and two-thirds 
(16-2/3) per centum of the approved aid to blind grants to persons in the 
county each month. Such reimbursements shall be credited to the aid 
blind account of the state department. [En. Sec. X, Pt. V, Ch. 82, L. 1937. ] 


NOTE.—See annotations under section 325.1. 


325.83. Change of residence of person receiving aid to blind. Any per- 
son qualified for and receiving assistance hereunder in any county in this 
state who removes to another county in the state and who shall give evi- 
dence beforehand to the county board relative to the necessity of such 
‘move, shall be entitled to receive assistance under the provisions of this 
part after a six (6) months residence in the county to which such person 
has removed, and the county of first residence of such person shall continue 
his assistance for six (6) months and until the aforesaid residence has been 
established by him in the second county. [En. Sec. XI, Pt. V, Ch. 82, 
T1987. 


NOTE.—See annotations under section 325.1. 


325.84. Recovery from a recipient. If at any time during the continu- 
ance of aid to blind assistance the recipient thereof becomes possessed of 
any property or income in excess of the amount stated in the application, 
it shall be the duty of the recipient immediately to notify the county depart- 
ment of the receipt or possession of sueh property or income and the county 
department may, after investigation, either cancel the assistance or alter 
the amount thereof in accordance with the circumstances. 


Any assistance paid after the recipient has come into possession of such 
property or income and in excess of his need shall be recoverable by the 
state as a debt due to the state. [En. Sec. XII, Pt. V, Ch. 82, L. 19387.] 


NOTE.—See annotations under section 325.1. 


325.85. Assistance may be paid to guardian. If the person receiving 
aid to blind is, in the opinion of the county public welfare department, 
found incapable of taking proper care of himself or his money, the county 
public welfare board may take the necessary legal arrangements for the 
appointment of a guardian, and shall then direct that the aid to blind 
payments be paid to the guardian for the benefit of such irresponsible 
recipient. ..[.En. Sec. XII, Pt, V,.Ch..82,:L., ;1937.| 


NOTE.—See annotations under section 325.1. 
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PART VI. TO PROVIDE FOR SERVICES FOR CRIPPLED CHILDREN 
AND CHILD WELFARE SERVICES, IN CONFORMITY WITH TITLE | 
V, PARTS 2 AND 3, OF THE FEDERAL SOCIAL SECURITY ACT 
OF 1935, OR AS AMENDED, AND TRANSFERRING THE POWERS 
AND DUTIES OF THE STATE BUREAU OF CHILD PROTECTION 
AND THE ORTHOPEDIC COMMISSION TO THE AUTHORITY AND 
SUPERVISION OF THE STATE DEPARTMENT OF PUBLIC WEL- 
FARE, AND REPEALING SECTIONS OF LAW IN CONFLICT HERE- 
WITH. 


325.86. Definitions as used in this part. (a) Services for crippled 
children means: To extend, and improve services (especially in rural areas 
and in areas suffering from severe economic distress) for locating erip- 
pled children, and for providing medical, surgical, corrective and other 
services and care, and facilities for diagnosis, hospitalization and after 
eare for children who are crippled or who are suffering from conditions 
which lead to crippling, and cooperation with medical, health and nursing 
agencies providing for vocational rehabilitation of physically handicapped 
children. 

(b) Child welfare services means: The establishing, extending and 
strengthening of child welfare services (especially in predominantly rural 
areas) for the protection and care of homeless, dependent and neglected 
children, and children in danger of becoming delinquent. 

(c) Child welfare worker means: Staff personnel who have had edu- 
eation and training in the field of child welfare and who are qualified and 
accepted as such in conformity with the standards established by the state 
department of public welfare. [En. Sec. II, Pt. VI, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.87. Organization and administration of activities. Services for 
erippled children, child welfare services and child protection functions shall 
be organized under and administered and supervised by the state depart- 
ment of public welfare, subject to the general administration and regula- 
tions of the state department and the powers and duties thereof as estab- 
lished in part I, and providing for cooperation and exchange of services 
with the child welfare division of the board of health and vocational re- 
habilitation bureau. [En. Sec. ITI, Pt. VI, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


325.88. Powers and duties of the state department. Subject to the 
authority and regulations of the state department and in cooperation with 
the federal children’s bureau, the state department shall: 

(a) Perform the duties and have all the powers formerly invested in 
and exercised by the state bureau of child protection and the Montana 
orthopedic commission and the state board of charities and reforms. 

(b) Select and appoint, from a qualified list, such personnel as are 
necessary to efficiently supervise and perform the purposes of this part. 

(ec) Subject to the approval of the state board, make such rules and 
regulations as are necessary to carry out the purposes of this part. 

(d) Administer or supervise all child welfare activities of the state 
except such child welfare activities as are administered by the state board 
of health. 
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(e) Make provision for establishing and strengthening child welfare 
services, including protective services and for care of children in family 
foster homes When funds are available for that purpose, the child wel- 
fare division shall have the right to make agreements for the payment 
of compensation for keeping children in family foster homes subject to 
the approval of the state department. 

(f) Make provisions for extending and improving services for locating 
erippled children and providing medical, surgical, corrective and other 
services and facilities for diagnosis, hospitalization and after care for chil- 
dren who are crippled or who are suffering from conditions which lead 
to erippling. 

(g) Enforce all laws pertaining to children and take the initiative in all 
matters involving the interest of illegitimate, dependent, neglected and 
delinquent children where adequate provision therefor has not been made 
by law; and to use funds available for cases where special medical or mate- 
rial assistance is necessary to rehabilitate subnormal or physically handi- 
capped children and where it is not otherwise provided for by law; and 
cooperate for the purposes hereof with all reputable child helping and 
child placing agencies. 

(h) license and inspect infants’ homes, maternity homes, and child 
placing agencies. 

(i) Supervise the importation and exportation of children. 

(j) Accept the guardianship or custody of children committed by the 
courts to the state department and arrange for their care in family foster 
homes or otherwise in cooperation with county departments of public 
welfare. 

(k) Nothing in this act shall be construed as,authorizing any state or 
county official, agent or representative, in carrying out any of the provi- 
sions of this act, to take charge of any child over the objection of either of 
the parents of such child, or the person standing in loco parentis to such 
child, except pursuant to a proper court order. 

(1) Assist other departments, agencies and public and private institu- 
tions of the state and federal government when so requested, by perform- 
ing services in conformity with the purposes of this part, and particularly 
such services and duties as may be assigned to it by any state board com- 
posed of state officers; provided such services and duties are legally 
within the duties of such state board. [En. Sec. IV, Pt. IV, Ch. 82, L. 
1937; Subsee. (e) Amd. by See. 19 and Subsec. (j) by See. 20, Ch. 129, 
£51939. ] 


NOTE.—See annotations under section 325.1. 


325.89. Duties of county board. The county board of public welfare 
shall supervise the local administration of child welfare services under 
the powers and duties set forth in part I, and subject to the rules and regu- 
lations of the state department. 

Regular staff workers of the county department will handle the work 
of child welfare services in the county. Where such personnel are not 
. qualified to hand'e the work of child welfare services, the state depart- 
ment will arrange for the services of such special child welfare workers as 
are necessary. |En. Sec. V, Pt. VI, Ch. 82, L. 1937.] 


NOTE.—See annotations under section 325.1. 


ies) 
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325.90. This act may be cited as the ‘‘Public Welfare Act.’’? [En. See. 
DP PeyvViil; hs 82313 1934 


NOTE.—See annotations under section B25e1- 


325.91. Receipt of funds. The treasurer of the state of Montana is 
hereby designated as the appropriate fiscal officer of the state to receive 
' federal funds. All money appropriated by the legislature for public wel- 
fare purposes, all money received from the United States government for 
public welfare purposes, and all money received from any other source for 
the purposes set forth in the public welfare act shall be paid into the state 
treasury and constitute a special fund to be designated as the public wel- 
fare fund: ..[ Hn-See..., Pt. VUE Ch. 82, b..19375) 


NOTE.—See annotations under section 325.1. 


325.92. Source of state appropriation. For carrying out the duties and 
obligations of the state department, for the performance of welfare serv- 
ices of the state, and for matching such federal funds as may be available 
for the aforesaid welfare services, the legislature shall make appropriation 
put out of the general fund of the state for the various and separate activi- 
ties of the state department and county departments of public welfare. 
[Bn. Sec. II, Pt. VIII, Ch. 82, L. 1937.] . 


NOTE.—See annotations under section 325.1. 


325.93. Method of disbursement. The state department of public wel- 
fare shall disburse all public assistance grants and costs of administration 
as provided for in each part of this act and all other expenditures auth- 
orized to be made by the department. The funds appropriated shall be 
made available for such disbursements in the following manner: 

From the appropriations made, the state department of public welfare 
shall as soon as it finds that it needs the money, be provided with an 
imprest fund for each quarter of each fiscal year ordinarily not exceeding 
one-fourth of the appropriation made for the fiscal year; provided, how- 
ever, that for good cause shown a larger portion than one-fourth of the 
appropriation for the fiscal year may be included in the imprest fund for 
any quarter. Any unexpended balance of the imprest fund made available 
for one quarter and remaining unexpended at the end of such quarter shall 
remain available for the use of the department for the succeeding quarter. 
The state department shall be responsible and liable to the state for all 
funds so received, and the department may divide the funds received 
among such specific accounts as it may deem necessary or desirable t 
establish. ) 

In order to obtain money for the imprest fund, the department shall 
present claims to the state board of examiners; upon being approved by 
the state board of examiners and presented to the state auditor, the state 
auditor shall issue his warrant or warrants, and upon the receipt of such 
warrant or warrants the state treasurer shall disburse the amounts allowed | 
to the state department of public welfare. 

The state department shall establish and maintain a bank account or 
accounts properly safeguarded by the deposit of such securities as may be | 
used by depositories as security for funds under the control of the state 
treasurer, and these securities shall be subject to the approval of the state 
examiner and the state board of public welfare. This account or accounts 
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shall be subject to checks or orders drawn by the state department for 
the payment of assistance grants, the cost of administration of the state 
and county departments and for all other expenditures authorized to be 
made by the department. 

The appropriations made for the period beginning with March 2, 1939, 
and terminating with June 30, 1989, shall be made available through the 
method above indicated as rapidly as the state department finds that the 
funds are needed. 

When any of the said funds are deposited in any bank or. banks pursuant 
to the foregoing provisions and securities have been deposited to safeguard 
these deposits as above required, and the securities have been approved 
by the state examiner and by the state board of public welfare, the state 
department of public welfare and all its officers and employees shall be 
released from any liability to the state for any loss that might occur 
through the failure of the bank to repay such funds so deposited or any 
part thereof up to the full amount of the securities deposited. [En. Sec. 
Di Pt. Vile Ch.; 82-7 0987s) Amd See s215. Ch 1295 L.1939. | 


NOTE.—See annotations under section 325.1. 


325.94. Transfer of funds from specific accounts. Any money appro-- 
priated or earmarked for any specific account or purpose not needed for 
such account or purpose may be transferred by the state board of public 


_ welfare to any other account or purpose under the authority of the state 


department of public welfare. This transfer shall be effective and be 
deemed completed when the state board of public welfare has entered an 
order for such transfer upon its minutes and the state auditor has been noti- 
fied of the action taken. [En. Sec. V, Pt. VIII, Ch. 82, L. 1987; Amd. and 
renumbered as Sec. IV by Sec. 22, Ch. 129, L. 1939. ] | 


CHAPTER 32, MONTANA RELIEF COMMISSION 
335.1-335.17. [Repealed Sec. II, Pt. VII, Ch. 82, L. 1987.] 


CHAPTER 33, OLD AGE PENSIONS 
335.18-335.45, [Repealed Sec. II, Pt. VIL, Ch. 82, L. 1937.] 


CHAPTER 34, STATE BUREAU OF CHILD AND ANIMAL PROTECTION 
336-347. [Repealed See. II, Pt. VII, Ch. 82, L. 1937. ] 


CHAPTER 35, STATE WATER CONSERVATION BOARD 


349.1. Water conservation a state purpose. 


Held, that chapter 35, laws extraordin- and to projects constructed with the aid 
ary session 1933-34, this section et seq., of the federal government. State ex rel. 
creating the state water conservation Normile v. Cooney, 100 M 391 et seq., 47 
board, authorizing the construction, opera- P 2d 637. 
tion and maintenance of works for the This act held constitutional. Normile v. 
conservation of water, ete., and chapter Qooney, 100 M 391 et seq., 47 P 2d 637 
95, laws of 1935, amendatory thereof, were 
not impliedly repealed by chapter 169, also References 
passed at the 1935 session and relating Farmers State Bank of Conrad v. City 
principally to the financing of projects of Conrad, 100 M 415, 420, 47 P 2d 853. 
constructed by the board and to be paid Kraus v. Riley, 107 M 116, 119, 80 P 2d 
for wholly by proceeds of revenue bonds, 864. 
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Ch. 35-38-A 


349.5. Power of board to construct works and to act beyond jurisdiction. 


Held, that the issuance of bonds does 
not create a debt of the state in excess of 
the limitation prescribed in section 2, art- 
icle XIII, constitution, in view of the ex- 
press provision of section 5, chapter 35, 
laws extraordinary session 1933-34 this sec- 
tion, that all bonds shall contain a state- 


349.6. Water conservation revenue 


As against the contention that the water 
conservation board is without power to 
issue revenue bonds to be retired by funds 
obtained from water users, held that such 


ment that they shall not constitute a state 
debt or liability and are made payable only 
from the revenues derived from the works. 
to be constructed. State ex rel. Normile et 
al. v. Cooney, 100 M 391, et seq., 47 P 2d 
637. 


bonds. 


power is expressly conferred by sections 
349.6 et seq., Revised Codes. Kraus vy. 
Riley, 107 M 116, 123, 80 P 2d 864. 


349.8. Trust indenture, resolution and covenants of board. 


References 


Kraus v. Riley, 107 M 116, 124, 80 P 2d 864. 


CHAPTER 38, 


CONSERVATION REVOLVING FUND 


349.63. Conservation revolving fund—moneys constituting. 


Held, that chapter 35, laws extraordi- 
nary session 1933-34, creating the state 
water conservation. board, authorizing the 
construction, operation and maintenance of 
works for the conservation of water, etce., 
and chapter 95, laws of 1935, amendatory 
thereof, were not impliedly repealed by 
chapter 169, this section, also passed at 
the 1935 session and relating principally 


to the financing of projects constructed 
by the board and to be paid for wholly by 
proceeds of revenue bonds, and to projects 
constructed with the aid of the federal 
government. State ex rel. Normile et al. 
v. Cooney, 100 M 391, et seq., 47 P 2d 637. 

References 

Farmers State Bank of Conrad v. City 
of Conrad, 100 M 415, 420, 47 P 2d 853. 


CHAPTER 38-A, WATER EU es ee 
WORKS—TAXES 


349.66. Construction of works across streams, highways, railways, etc.— 
rights of way. The state water conservation board of the state of Montana 
shall have the power to construct irrigation works across any stream of 
water, watercourse, streets, avenues, highways, railways, canals, ditches 
or flames which the route of said canal or canals may intersect or cross, 
in such manner as to afford security to life and property; but the board 
Shall restore the same, when so crossed or intersected, to its former state, 
as near as may be, so as not to destroy its usefulness; and every company 
whose railroads shall be intersected or crossed by said works shall unite 
with said board in forming said intersection and crossing; and if such rail- 
road company and said board, or the owners and controllers of said prop- 
erty, thing, or franchise so to be crossed cannot agree upon the amount 
to be paid therefor, or the points or the manner of said crossing or inter- 
sections, the same shall be ascertained and determined in all respects as 
herein provided in respect to taking of land for public use. 


But nothing herein contained shal] require the payment to the state or 
any subdivision thereof, of any sum for the right to cross any public high- 
way with any such works. The right-of-way is hereby given, dedicated, 
and set apart to locate, construct, and maintain said works over and through 
any of the lands which are now or hereafter may be the property of this 
state. |[Hn. Sec. 1, Ch. 69, L. 1937.] 


* 
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349.67. Land acquired by water conservation board exempt from taxa- 
tion—cancellation of unpaid taxes—exception. Al] lands acquired and held 
by the state water conservation board or the state of Montana for use in 
connection with water conservation projects, constructed or to be con- 
structed undér the laws of this state, shall be exempt from taxation and it 
shall be the duty of the county treasurer to cancel all taxes remaining un- 
paid against said land for the year in which same is so acquired and for 
all previous years, provided, that such taxes shall be cancelled only in such 
cases as no tax certificates shall have issued or a tax certificate has issued 
to the county and no assignment of such certificate of sale has been made 
by said county prior to the time when said land was acquired by said state 
water conservation board. [En. Sec. 1, Ch. 114, L. 1987.] 


CHAPTER 38-B, ADJUDICATION OF STREAMS BY ACTION OF STATE 
ENGINEER UNDER WATER CONSERVATION BOARD 


349.68. Declaration of policy. It is hereby declared to be the policy of 
this state and necessary for the welfare of the state and its citizens, that 
the waters of this state and especially interstate streams arising out of 
the state be investigated and adjudicated as soon as possible in order to 
protect the rights of water users in this state and negotiate interstate com- 
pacts in relation thereto, and that the state water conservation board and 
state engineer make investigations to secure necessary information and initi- 
ate and carry on actions therefor. [Hn. Sec. 1, Ch. 185, L. 1939.] 


349.69. State engineer to bring actions to adjudicate streams, when. At 
the direction of the state water conservation board the state engineer is 
hereby authorized to bring- action to adjudicate the waters of any stream 
or of any stream and its tributaries in any county traversed by said stream. 
[En. See. 2, Ch. 185, L. 1939.] 


349.70. Referees may be appointed. In said actions the state engineer, 
upon direction of the state water conservation board, or in any action pend- 
ing for the adjudication of a water right, any party thereto, may make 
application to the court for the appointment of some competent person or 
persons to act as a referee or referees in said cause and to take testimony 
therein, and the court may appoint a referee or referees who shall proceed 
as herein set forth. In said order of reference the court may submit to 
said referee or referees any or all issues of fact in said cause. [En. See. 3, 
AG) mgs | ns pall Wot bs Pa Ba 


349.71. Notice of application for appointment of referee. Prior to the 
appointment of such referee two weeks notice of said application and the 
name of the referee or referees as selected by said court shall be given 
or mailed to all parties who shall have appeared in said ease. Said referee 
or referees need not be residents of the county in which said action is pend- 
ing. Any party may object to the appointment of any person as referee 
on the same grounds as he may object to him as a trial juror as provided 
in sections 9844 of this code except that no objection shall have entertained 
because of non-residence of referee in the county of such adjudication. The 
provisions of sections 9377, 9378, 9379, 9380 and 9382, Revised Codes, shall 
eovern and apply to referees in the actions herein described. |En. See. 4, 
Ch. 185, L. 1939)] 
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349.72. Examination and survey of streams. The state engineer shall 
either before or after the bringing of such action upon direction of the 
state water conservation board or upon the direction of the court do all | 
things, make all surveys, and perform all services required by said board 
in the securing of all necessary information and making same available to 
said board or others who may be interested therein including the courts 
of this state. The state engineer or some qualified assistant may proceed 
to make an examination of any stream or streams as required by said board 
and the works diverting therefrom, said examination to include the meas- 
urement of the discharge of said stream and of the carrying capacity of the 
various ditches and canals, an examination of the irrigated lands and an 
approximate measurement of the lands irrigated from the various ditches 
and canals, and to take such other steps and gather such other data and 
information as may be essential to the proper understanding of the relative 
rights of the parties interested, which said observation and measurement 
shall be reduced to writing and made a matter of record at his office, and 
it shall be the duty of the state engineer to make or cause to be made such 
maps or plats thereof as he shall deem necessary or shall be required by said 
board, and to file with said board a detailed report and copies of such maps 
or plats covering such information so aequired by him. Any or all such 
surveys, reports, maps and plats may be furnished to the judge of said 
court or the referee or referees mentioned herein and may be introduced 
as evidence in such proceedings; provided that the costs and expenses in- 
curred in carrying out the provisions of this section shall be paid by the 
state water conservation board. [Em. Sec. 5, Ch. 185, L. 1939. ] 


349.73. Hearings by referee. Said referee or referees shall hold such 
hearings in said cause as may be necessary relating to the rights of the 
respective claimants to water upon any stream or streams, and shall take 
testimony upon questions submitted to him or them and shall continue such 
hearing until completed, but the said referee or referees shall have power 
to adjourn the taking of testimony from time to time and from place to 
place to further the convenience of those interested. Such testimony shall 
be taken in accordance with established rules of evidence. [En. See. 6, 
Ch. 185, Li. 1939. | 


349.74. Report of referee—decreed rights. The report of the said referee 
or referees shall contain findings of fact upon the issues submitted but shall 
not contain conclusions of law. All evidence before said referee shall be 
transcribed and submitted to the court with the findings of such referees. 
In proceedings described herein, all vested and decreed water rights shall 
be herein recognized. [En. Sec. 7, Ch. 185, L. 1939.1 


349.75. Procedure in district court. After the conclusion of the taking 
of such testimony the said referee or referees shall file their findings of 
fact with the clerk of the district court wherein said action is pending 
which findings of fact shall remain on file and subject to investigation by 
parties interested therein. The clerk of court shall notify the parties or 
their attorneys by mail upon the filing of such findings of faet by the 
referee or referees. The parties shall have thirty days from the mailing of 
such notices during which time any party to said action may file in said 
court objections or exceptions to any such findings of fact. As to any 
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findings to which no exceptions are filed, same may be adopted by the 
court as findings of said court. As to any findings to which objections are 
filed, the court shall consider such proposed findings together with the 
evidence pee in thereto and may adopt, reject, or modify such findings. 
The court‘may upon request or of its own motion make additional findings 
in said cause. All conclusions of law shall be determined by the court in 
. the same manner as conclusions of law are determined by the court in any 
action to be tried before the court. | En. Sec. 8, Ch. 185, L. 1939. | 


349.76. Judgment. The court shall thereafter render its judgment and 
same shall be in full force and of the same effect as if all testimony had 
been taken directly by the court. |En. Sec. 9, Ch. 185, L. 1939.] 


CHAPTER 42, THE MARSHAL OF THE SUPREME COURT 


366. Marshal of the supreme court. The supreme court must appoint 
a marshal of the supreme court, who holds the office at the pleasure of the 
court.: | Re-en. Sec. 1, Ch. 38, L. 1939.] 


367. Duties of marshal. It shall be the duty of the marshal to attend 
upon the supreme court and the justices thereof at each term of court. He 
shall be the executive officer of the court, and act as erier thereof. He 
must serve within the state all returns and processes issuing from the su- 
preme court and shall have all the powers and exercise all the duties per- 
taining to sheriffs as to the district courts so far as the same are applicable. 
He shall act as ‘a law clerk for the supreme court justices. [As amended 
“Sees? Ch: 38, 1939; 


368. Salary and expenses of marshal. The annual salary of the marshal 
of the supreme court for all services now required of him shall be fixed, 
at that figure the supreme court shall deem reasonable, provided that the 
salary per annum shall not exceed twenty-four hundred dollars ($2400.00), 
by the supreme court of the state of Montana. When serving process of 
court beyond the place where the court is held, in cases in which the state, 
a county, or any subdivision thereof, or any officer when prosecuting or 
defending an action on behalf of the state, county, or subdivision thereof, 
is not a party, the marshal is entitled to receive the same mileage as pro- 
vided by law for sheriffs in performing similar services, to be taxed as 
costs, as in other cases; in cases in which the state, a county, or any sub- 
division thereof, or any officer when prosecuting or defending an action 
on behalf of the state, a county, or any subdivision thereof, is the real party 
in interest, he shall be entitled to receive his actual expenses incurred in 
serving such process, to be paid from the fund appropriated for expenses 
of the supreme court not otherwise provided for. [As amended See. 3, Ch. 
te eal Bens bee ea 


CHAPTER 43, THE CLERK OF THE SUPREME COURT 


372. Fees. He must collect in advance the following fees: For filing 
the transcript on appeal, in each civil case appealed to the supreme court, 
ten dollars payable by the appellant, and five dollars payable by respondent, 
at the time of his appearance, in full for all services rendered in each ease. 
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up to the remittitur to the court below; for filing petition for any writ, 
ten dollars, in full for all services rendered in each cause; for certificate 
of admission as attorney and counselor, five dollars; for making transcripts, 
copies of papers or record, fifteen cents per folio; for comparing any docu- 
ment requiring a certificate, five cents per folio; for each certificate under 
seal, one dollar. 

All fees collected by him must be paid into the state treasury, fifty per 
cent thereof to the credit of the general fund, and fifty per cent thereof to 
the eredit of the state law library fund. [As amended Sec. 1, Ch. 156, L. 
1939, | 


377. Attendant—duties—salary. The supreme court must appoint a 
court attendant, who shall hold office at the pleasure of the court, and 
who shall act as law clerk to the supreme court justices, and perform any 
and other duties prescribed by the supreme court. Whenever the clerk 
of the supreme court is incapacitated or absent, the attendant of the supreme 
court is hereby authorized to perform all the functions.and duties of said 
clerk. Salary for all the duties now required of the court attendant shall 
be fixed at that figure the supreme court shall deem reasonable and just, 
provided that the salary per annum shall not exceed twenty-four hundred 
dollars ($2400.00). [As amended See. 4, Ch. 38, L. 1939.] 


CHAPTER 44, THE REPORTERS OF THE DECISIONS OF THE 
SUPREME COURT 


378. Justice of supreme court to report decisions. 


Section 378, Revised Codes, abolishing 
the office of reporter of the supreme court 
and transferring his duties to its mem- 
bers, and fixing the salaries of the jus- 
tices for performing such services at $1,500 
per annum, held constitutional, and not 
repealed by implication by a later act in- 
creasing the salaries of the justices. Tip- 
ton v. Sands, 103 M 1,6 et seq., 60 P 2d 
662. 

Held, that the contention that the stat- 
ute providing for the publication of the 
Montana supreme court reports (sees. 378- 
384, Revised Codes), by requiring an in- 
tending bidder for doing the work of pub- 
lication to agree to furnish copies of 
volumes already published, is unconstitu- 
tional as in effect granting a monopoly 


381. Contract with publisher. 


References 


Tipton v. Sands, 103 M 1, 6 et al., 60 P 2d 662. 


to the publishing house which then held 
and for a long time heretofore had held 


the contract, since only such publishing 


house was in a position to comply with 
such requirement, may not be sustained for 
reasons stated in the opinion. State v. 
Mitchell, 105 M 326 et seq., 74 P 2d 417. 

In considering bids and awarding a con- 
tract for the publication of the Montana 
reports, the members of the supreme court, 
whose duty it is under sections 378-384, 
Revised Codes, to let such contract, act not 
as a court, but as a board of awards and 
as such are subject to all the statutory 
provisions relating to public boards of like 
nature. State v. Mitchell, 105 M 326, et 
seq., 74 P 2d 417. 


State ex rel. Helena Allied Printing 


Couneil v. Mitchell, 105 M 326, et seq., 74 'P 2d 417. 


384. Distribution of reports. 


On the publication of each volume of said 


reports the secretary of state shall purchase of said publisher, for the use 
of the state, three hundred copies thereof, and shall distribute the same 
in the manner following: To the law libraries of each state and territory 
of the United States, one copy; to the Library of Congress, five copies; to 
each of the judges of the United States district courts of the states of 
Idaho, Nevada, California, Washington, Montana, Wyoming, and Oregon, 
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one copy; to each state officer, justice of the supreme court, district judge, 
county attorney and clerk of the district court in this state, one copy; to 
the law library of the state of Montana, three copies. He shall also 
distribute said reports to literary and scientific institutions, publishers and 
authors and legislative reference libraries of other states with whom the 
state law librarian has established or may hereafter establish a system of © 
exchange. He shall also distribute to the University of Montana not to 
exceed fifty copies to be used by the law librarian of the state university 
for the purpose of exchanges with universities and institutions of higher 
education in other states. All reports distributed to state, district, and 
other officers in the state shall be for the use of their office, and shall be, 
by the person receiving the same, turned over to his successor in office, and 
the secretary of state shall take proper receipts for such reports. [As 
amended Sec. 3, Ch. 46, L. 1937.| 


CHAPTER 50, APPOINTMENTS, NOMINATIONS AND OATH 
OF OFFICE 


429.1. Governor’s authority over state employees—persons affected— 
expense not to exceed appropriation. Every civil executive state officer, 
board, commission, bureau, department or authority of any kind appointed 
by the governor shall not appoint any assistants, deputy, agent, attorney, 
administrator, engineer, expert, clerk, accountant, stenographer, or execu- 
tive attache, nor shall any such civil executive state office, board, com- 
mission, bureau, department or authority fix or designate the number, com- 
pensation, term or tenure of office of any such assistant, deputy, agent, 
attorney, administrator, engineer, expert, clerk, accountant, stenographer, 
or executive attache, without first having the written approval of the 
governor, which approval shall be filed with the clerk of the state board of 
examiners; provided, however, that the provisions of this act shall not 
apply to nor affect the assistants, deputies, agents, attorneys, administra- 
tors, engineers, experts, clerks, accountants, stenographers, or other execu- 
tive attaches whose term and tenure of office, duties and compensation 
are now fixed by law; and provided further that the total expenses of any 
such office, board, commission, bureau, department or authority of any 
kind shall not exceed in the aggregate during any fiscal year the amount 
appropriated by the legislature for such fiscal year for such office, board, 
commission, bureau, department, or authority of any kind. [En. See. 1, 
Dive Le Lost | 


Held, that section 304, Revised Codes, 
declaring that all state moneys appropri- 
ated for any purpose shall revert into the 
several funds from which appropriated 
after the expiration of the time for which 
appropriated, but that any unexpended 
balance in any specific appropriation may 
be used for either of the two years for 
which appropriated, has not been implied- 
ly repealed by either chapter 5 (sections 
429.1 to 429.3) or chapter 40, laws of 1937 
(sections 304.1 to 304.4), designed to pre- 


vent deficiency appropriations, and neither 
of which makes mention of reversion of 
appropriations, and that therefore any un- 
expended balance of the appropriation 
made for the year ending March 1, 1938, 
for administrative or other purposes of 
chapter 82, laws of 1937 (sections 325.1 to 
325.94), creating the public welfare board, 
did not revert into the general fund but 
may be used for the succeeding year. State 
ex rel. Browning v. Brandjord, et al, 106 
M 395, 397, 81 P 2d 677. 


429.2. Removal of state employees by governor—discontinuance of of- 


fices. 


Whenever, in his judgment, the governor deems it for the best 
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interest of the service and of the state that any such assistant, deputy, 
agent, attorney, administrator, engineer, expert, clerk, accountant, stenog- 
rapher, or executive attache allowed by this act, be removed, or the office 
or position which he holds be discontinued, the governor may make such 
removal, or discontinue such office or position, and the filing of his procla- 
mation thereof with the secretary of the state board of examiners, shall 
effect such removal or discontinuance. [En. Sec. 2, Ch. 5, L. 1937.] 


429.3. Governor’s approval of employees required. Upon the passage 
and approval of this act every civil executive state officer, board, com- 
mission, bureau, department or authority of any kind, appointed by the 
gvovernor, shall report to him the names of and the duties assigned to every 
such assistant, deputy, agent, attorney, administrator, engineer, expert, 
clerk, accountant, stenographer, or executive attache, and if the governor 
does not approve of their employment and appointment within thirty days 
thereafter and file such approval in writing with the secretary of the state 
board of examiners, their employment and appointment shall be terminated 
and. discontinued. [En. See. 3, Ch. 5, L. 1937.] 


CHAPTER 51, COMPENSATION OF STATE OFFICERS AND 
EMPLOYEES : 


440. Salaries of other officers. 


NOTE.—For salaries of marshal and attendant of the supreme court see, respec- 
tively, sections 368 and 377 of this supplement. 


442.1. Advancement monthly to officers whose salary is payable quar- 
terly. In any case where a public officer of this state is paid his salary 
quarterly under and by virtue of a provision of the constitution of the state 
of Montana, upon demand of any such officer, the state auditor of the 
state of Montana, or other disbursing officer, is authorized and directed 
to advance out of salary account such sum of money to such official, and 
to deduct same from his salary, as is equivalent to the salary that he would 
be entitled to receive if he were paid his salary monthly; provided that 
such advancement on account of salary earned shall not be made more 
often than once each month. [En. See. 1, Ch. 9, L. 1939.] 


CHAPTER 52, PROHIBITIONS AND GENERAL PROVISIONS 
APPLICABLE TO PUBLIC OFFICERS 


452.1. Officers to resign on becoming candidate for other office, when. 
Whenever any person holding, occupying or discharging, de jure or de 
facto, the duties of any elective or appointive office of, or for, or under, 
or by virtue of the laws of the state of Montana, including the office of 
United States senator for Montana and the office of representative in 
. congress for any congressional district of Montana or of any county office 
or position, the term of which is longer than two (2) years, shall 
become a candidate for election to any elective office under the laws of /or 
in Montana aforesaid, such person shall forthwith, and in any event at 
or before the time required for such person to file as a candidate for such 
office at any primary or special or general election, except where such 
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person is a bona fide candidate for reelection to the identical office then 
held or occupied by him, resign said office, appointment, place, position, 
and said resignation shall become effective forthwith on delivery of the 
same to the proper officer or superior, as the case may be, and in the 
event of failure so to resign said office, appointment, place, position, as 
the case may be, the same shall, ipso facto, become wholly vacant and un- 
occupied, and said former holder or occupant shall have no further right, 
power or authority therein for any purposes, and no right to any emolu- 
ments thereof, notwithstanding the fact that a successor is not appointed 
or elected; and said vacancy shall become operative to deprive any person 
of the emoluments of any office, position, employment or place then held 
in order to carry out the policy of this act. [En. See. 1, Ch. 116, L. 1937.] 


452.2. Vacancies to be filled. In all cases the proper appointing or 
other power shall promptly fill all vacancies occurring because of the 
provisions of this act, by appointment of qualified persons where permitted 
by law, preference being given to qualified deputies or assistants then 
actually serving in their respective places, if otherwise competent, and by 
calling any elections requisite to fill such vacancies in cases where elections 
are now required by law. [En. Sec. 2, Ch. 116, L. 1937.] 


452.3. Application of act—exceptions. This act shall not apply to any 
office, position or place, appointive or elective, the incumbent of which is 
prohibited by law (a) from succeeding himself in said office, position or 
place, or (b), the incumbent of which is prohibited by law from enjoying 
more than two (2) successive terms in said office, position or place, or (ce) 
to any office, position or place for which there is no salary, per diem, fees 
or emoluments prescribed or accruing by law, or (d) to the office of state 
representative, or to the office of state senator, unless the candidacy of 
the incumbent for a different office may result in a vacancy in the office 
ot state senator in which case the provisions of this act shall apply, or 
(e) to the incumbent of any office whose term of office expires within (70) 
seventy days after the ensuing general election. |En. See. 3, Ch. 116, L. 
1937. | 


452.4. Construction of act. This act shall be construed as a condition 
subsequent to the tenure or holding: of any office, appointment, position 
or place under the state of Montana, as aforesaid; and it shall not be con- 
strued as imposing or providing any additional qualifications for office 
in any case where such qualifications are now prescribed by the constitu- 
tion of the United States or the constitution of Montana to the exclusion 
of the prescription of additional qualifications by the legislative assembly. 
[En. See. 4, Ch. 116, L. 1937.] 


455. Records open to public inspection—exceptions. 


Held, on application for writ of man- ‘‘public records and other matters in the 
date, that irrespective of whether or not office of any officer’’ are open to ‘the in- 
referendum petitions delivered to the coun- _spection of any person during office hours, 
ty clerk for certification to the secretary and that mandamus lies to compel such 
of state constitute public records and as clerk to permit inspection. State ex rel. 
such are open to inspection, they are JHolloran v. McGrath, 104 M 490, 498, 67 
‘‘other matters’? within the meaning of P 2d 838. 
section 455, Revised Codes, declaring that 


89 


464, 466 POLITICAL CODE Ch. 53 


CHAPTER 53, OFFICIAL BONDS 


464. Bonds of state officers. The following named state officers shall 
give official bonds, conditioned as provided by law, in the following 
amounts, to-wit: 


Adjutant general, one thousand dollars. 

Chief grain inspector, one thousand dollars. 

Attorney general, twenty-five thousand dollars. 

State auditor, ten thousand dollars. 

Deputy state auditor, two thousand dollars. 

Deputy insurance commissioner of state auditor, two thousand dollars. 

State fire marshal, one thousand dollars. 

Bank examiner, ten thousand dollars. 

Assistant superintendent of banks, one thousand dollars. 

Secretary of state board of health, one thousand dollars. 

Clerk of supreme court, three thousand dollars. 

State forester, two thousand dollars. 

Game warden, two thousand dollars. 

Chief engineer of highway commission, three thousand dollars. 

Principal assistant of highway commission, three thousand dollars. 

Chairman industrial accident board, five thousand dollars. 

Chief accountant industrial accident board, two thousand dollars. 

Registrar of state land office, twenty-five thousand dollars. 

Assistant registrar of state land office, five thousand dollars. 

Deputy registrar of state lands, five thousand dollars. 

Secretary and chief clerk livestock commission, ten thousand dollars. 

Six market inspectors each, of the livestock commission, two thousand 
dollars. 

Twelve inspectors each, of the livestock commission, one thousand dollars. 

Railroad commissioners each, five thousand dollars. 

Secretary of railroad commission, one thousand dollars. 

Superintendent public instruction, three thousand dollars. 

Secretary of state, ten thousand dollars. 

Deputy secretary of state, two thousand dollars. 

Chief clerk secretary of state, one thousand dollars. 

All other clerks each, of secretary of state, one thousand dollars. 

State veterinarian, one thousand dollars. 

State treasurer, two hundred thousand dollars. 

Deputy state treasurer, twenty-five thousand dollars. 

Chief clerk of the state treasurer, twenty-five thousand dollars. 

Assistant chief clerk of state treasurer, ten thousand dollars. 

Bond clerk of state treasurer, five thousand dollars. 

Income tax auditor, two thousand dollars. [As amended See. 1, Ch. 161, 
Mpls 


466. Bonds of county officers. The following named county officers 
Shall ‘give official bonds conditioned as provided by law in the following 
amounts, to-wit: 


Sheriffs in counties of the first and second class, fifteen thousand dollars 
($15,000.00) . 


Sheriffs in counties of the third class, ten thousand dollars ($10,000.00). 
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Sheriffs in counties of the fourth class, eight thousand dollars ($8,000.00). 

Sheriffs in counties of the fifth and sixth class, seven thousand dollars 
($7,000.00). 

Sheriffs int counties of the seventh class, six thousand dollars ($6,000.00). 

County clerks in counties of the first oui second class, ten thousand dol- 
lars ($10,000.00). 

County clerks in counties of the third and fourth class, eight thousand 
dollars ($8,000.00). 

County clerks in counties of the fifth class, seven thousand dollars 
($7,000.00). 

County clerks in counties of the sixth and seventh class, five thousand 
dollars ($5,000.00). 

County assessors in counties of the first and second class, ten thousand 
dollars ($10,000.00). 

County assessors in counties of the third class, seven thousand dollars 
($7,000.00). 

County assessors in counties of the fourth and fifth class, five thousand 
dollars ($5,000.00). 

County assessors In counties of the sixth class, four thousand dollars 
($4,000.00). 

County assessors in counties of the seventh class, four thousand dollars 
($4,000.00). 

Clerks of the district court in counties of the first, second and third class, 
ten thousand dollars ($10,000.00). 

Clerks of the district court in counties of the fourth class, Toa thousand 
dollars ($8,000.00). 

Clerks of the district court in counties of the fifth class, seven thousand 
dollars ($7,000.00). 

Clerks of the district court in counties of the sixth and seventh class, five 
thousand dollars ($5,000.00). 

County auditors in counties of the first and second class, ten thousand 
dollars ($10,000.00). 

County auditors in counties of the third and fourth class, eight thousand 
- dollars ($8,000.00). 

County treasurers in counties of the first, second and third class, one 
hundred thousand dollars ($100,000.00). 

County treasurers in counties of the fourth class, eighty thousand dol- 
lars ($80,000.00). 

County treasurers in counties of the fifth class, seventy-five thousand 
dollars ($75,000.00). 

County treasurers in counties of the sixth and seventh class, twenty-five 
thousand dollars ($25,000.00). 

County attorneys in counties of the first, second and third class, two 
thousand five hundred dollars ($2,500.00). 

County attorneys in counties of the fourth and fifth class, two thousand 
~ dollars ($2,000.00). | 

County attorneys in counties of the sixth and seventh class, one thousand 
dollars ($1,000.00). 

County surveyors in counties of the first, second, third, fourth, fifth, 
sixth, and seventh class, one thousand dollars ($1,000.00), providing, how- 
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ever, in counties having a total registered vote of fifteen thousand (15,000) 
or over, the bond of the county surveyor shall be in the sum of ten thousand 
dollars(#10, 000.00). 

County superintendents of schools in counties of the first, second, third, 
fourth, fifth, sixth and seventh class, one thousand dollars ($1, 000.00). 

Canney coroners in counties of the first, second, third and fourth class, 
five thousand dollars ($5,000.00). 

County coroners in counties of the fifth and sixth class, four thousand 
dollars ($4,000.00). 

County coroners in counties of the seventh class, two thousand dollars 
($2,000.00). 

Public administrators in counties of the first, second and third class, ten 
thousand dollars ($10,000.00). 

Public administrators in counties of the fourth and fifth class, eight 
thousand dollars ($8,000. 00). 

Public administrators in counties of the sixth deh seventh class, one 
thousand dollars ($1,000.00), and provided that when real estate is noes 
to be sold, or when the value of the personal property of the state in which 
letters of administration are issued to the public administrator exceeds 
the amount of his official bond, another bond equal to the probable amount 
to be realized on the sale of the real estate ordered to be sold, or equal to 
the probable value of said personal property, must be required by the court. 

County commissioners in counties of the. first, second, third and fourth 
elass, five thousand dollars ($5,000.00). 

County commissioners in counties of the fifth and sixth class, three thou- 
sand dollars ($3,000.00). 

County commissioners in counties of the seventh class, two thousand dol- 
lars ($2,000.00). 

Drain commissioners in counties of the first and second class, five thou- 
sand dollars ($5,000.00). 

Deputy drain commissioners in counties of the first and second class, 
one thousand dollars ($1,000.00). 

Special drain commissioners in counties of the first and second class, one 
thousand dollars ($1,000.00). 

Meat and milk inspectors in counties of the first and second class, one 
thousand dollars ($1,000.00). 

County librarians in counties of the first and second class, one thousand 
dollars ($1,000.00). [As amended See. 1, Ch. 66, L. 1939.] 


CHAPTER 55, THE FISCAL YEAR—GENERAL REPORTS OF 
~ OFFICERS 


520. Publication of reports—printing. The head of any state office, 
‘board, bureau, commission or department, who under the statutes of the 
state is required to make an annual or biennial report of his office, board, 
bureau, commission or department, may make application to the state 
board of examiners for permission to have such report printed and pub- 
lished, and the said board shall have full power to grant or deny such 
application: 

No report of any state office, board, bureau, commission or department 
subsequent to the reports for the two year period terminating June 30, 
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1936, shall be printed and published until the same has been submitted to 
the state board of examiners and the printing authorized. The said board 
shall authorize the printing and publication of such reports only when it 
deems the usefulness of the reports in the administration of the government 
of the stateto justify the expense. 


The state board of examiners may in its discretion demand that the 
annual or biennial report of the head of any office, board, bureau, com- 
mission or department shall be printed and published without receiving 
any request from the officer concerned. [As amended Sec. 1, Ch. 33, 
2.1937.] 


521. Distribution of public reports. The reports must be delivered by 
the secretary of state as follows: To the governor, twenty-five copies of 
each report; to the librarian of the historical and miscellaneous depart- 
ment of the state library, at least one hundred and fifty copies of each 
report; to the secretary of state, twenty-five copies of each report; to the 
library of congress, two copies of each report; to the superintendent of 
publie instruction, two hundred and fifty copies of his report for distri- 
bution to school trustees and teachers, and for exchange with other states; 
to the state board of land commissioners, two hundred copies of their — 
report for distribution to the county surveyors, assessors, county clerks 
for several counties, and for exchange with other states; to the state audi- 
tor, one hundred and fifty copies of his report; to the secretary of state, 
one hundred copies of his report; to the librarian of the historical and 
miscellaneous department of the state library, four hundred copies of his 
report; to the librarian of the law department of the state library, fifty 
copies of his report; to the officers of the state board of commissioners 
for the insane, deaf, dumb and blind asylum, fifty copies of their report; 
to the state board of education, one hundred copies of their report; and 
the remaining copies of such reports, one-third to the order of the sergeant- 
at-arms of the senate, and two-thirds to the order of the sergeant-at-arms 
of the house, to be by them distributed pro rata to the members of the 
senate and house next to convene. [As amended Sec. 4, Ch. 46, L. 1937. | 


CHAPTER 459, QUALIFICATIONS AND PRIVILEGES OF ELECTORS 
540. Qualifications of voter. 


References 
State v. Board of County Commissioners et al., 104 M 21, 27, 64 P 2d 1060. 


CHAPTER 61, REGISTRATION OF ELECTORS 


553. County clerk as county registrar. 
References 
State v. Board of County Commissioners et al., 104 M 21, 28, 64 P 2d 1060. 


555. Who may register—penalty for violations. Any elector residing 
within the county may register by appearing before the county clerk and ex- 
officio registrar and making correct answers to all questions propounded 
by the county clerk touching the items of information called for by such 
registry card, and by signing and verifying the affidavit or affidavits 
on the back of such card. 
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If any person shall falsely personate another and procure the person so 
personated to be registered, or if any person shall represent his name to 
the county clerk or to the registration clerk or to any other person qualified 
to register an elector, to be different from what it actually is, and cause 
such name to be registered, or if any person shall cause any name to be 
placed upon the registry lists otherwise than in the manner provided in 
this act, he shall be guilty of a felony, and upon conviction be imprisoned 
in the state penitentiary for not less than one (1) nor more than three 
(3) years. [As amended Sec. 4, Ch. 172, L. 1937.]| 


557. Notaries and justices of the peace as deputy registrars. All notaries 
public and justices of the peace are designated as deputy registrars in the 
county in which they reside, and may register electors residing more than 
ten miles from the county courthouse in any precinct within the county. 
The county commissioners shall appoint a deputy registrar, other than 
notaries public and justices of the peace, for each precinct in the county. 
Such deputy registrar shall be a qualified, tax-paying resident elector in 
the precinct for which he is appointed and shall register electors in that 
precinct, and shall receive as compensation for his services the sum of ten 
(10) cents for each elector registered by him. Each deputy registrar shall 
forward by mail, within two (2) days, all registration cards filled out by 
him to the county clerk and recorder. [As amended Sec. 5, Ch. 172, L. 1937. ] 


597.1. Penalty for violations. Any person who shall make false answers, 
either for himself or another, or shall violate or attempt to violate any of 
the provisions of this act, or knowingly encourage another to violate the 
same, or any public officer or officers, employees, deputies, or assist- 
ants, or other persons whomsoever, upon whom any duty is imposed by 
this aet, or any of its provisions, who shall neglect such duty, or mutiliate, 
destroy, secrete, alter or change any such registry books, cards or records 
required, or shall perform it in such way as to hinder the objects and pur- 
poses of this act, shall be deemed guilty of a felony, shall, upon convic- 
tion thereof, be punished by imprisonment in the state prison for a period 
of not less than one (1) year or more than ten (10) years, and if such 
person be a public officer, shall also forfeit his office, and never be quali- 
fied to hold public office, either elective or appointive, thereafter. [En. 
Sec. 6, Ch. 172, L. 1937.] 


561. Procedure upon change of residence to another county. That in the 
case of all future registrations, as required by the election laws of the 
state of Montana, it shall be the duty of the clerk to question each person 
registering, and ascertain whether or not he has previously registered in 
the state of Montana. If the person desiring to register has previously 
registered, the county clerk shall enter his name in a separate file for such 
purpose, which said file shall be indexed by counties. Cards for such 
purpose shall be substantially in the following form: 


NiA ME lee iron slits ein sien RESIDENG Besta ea a ee eee 
(City) (County ) 
BIRTHPLA CBi les. saitewesctw fa ath ett ede ago sks ata AG Hex adage 
PREVIOUS® RESIDENCE! 26.2102. DI RRL ae ee 
(City ) (County) 


Ch. 61 REGISTRATION OF ELECTORS 562, 562.1 
In complance with the election laws of the State of Montana, I am here- 
by submitting, for your information, the above named elector, who has, 


OUitnivigg. twinks ty adit. sb lin ale a , registered as a resident entitled to vote in 
Wiss. ON GL Rivtarhs:). county, in order that his registration may be cancelled 
from the records Tratnee asf! eet dd Mate, 2 county, as provided by the 


election laws of the State of Montana. 
Signature of elector: 


Immediately, and not later than three (3) days after the closing of the 
registration books, the clerk shall forward the above forms to the clerk 
in the county in which applicant previously voted, either by registered mail 
or express, and receipt of delivery demanded, said receipt to be kept on file 
with other election records. 


Upon receiving such notice, it will be the duty of the clerk to immedi- 
ately cancel the registration of the elector in his county, being the county © 
in which said elector previously voted. This must be done by drawing 
a red line through the elector’s name in the register, and also through his | 
name on the registration card. [As amended Sec. 3, Ch. 172, L. 1987.] 


562. Cancellation of registration for failure to vote or voting by absent 
voters’ ballot—re-registration. Immediately after every general election, 
the county clerk of each county shall compare the list of electors who have 
voted at such election in each precinct, as shown by the official poll-books, 
with the official register of said precinct, and he shall remove from the 
official register herein provided for the registry cards of all electors who 
have failed to vote, or who voted by absent voters ballot, at such election, 
and shall mark each of said cards with the word “‘cancelled’’, and for such 
electors who voted by absent voters ballot, such electors registry cards 
shall also be stamped with the words ‘‘voted by absent voters ballot’’, 
and shall place such cancelled cards for the entire county in alphabetical 
order in a separate drawer to be known as the ‘‘caneelled file’’; but any 
elector whose card is thus removed from the official register may re-register 
in the same manner as his original registration was made, provided, how- 
ever, that electors whose registry card bears the stamp ‘‘voted by absent 
voters ballot’? may re-register only by personally appearing at the office 
of the county clerk or any deputy registrar for the purpose of re-regis- 
tering, and the registration card of any elector who thus re-registers 
shall be filed by the county clerk in the official register in the same man- 
ner as original registration cards are filed. The county clerk shall, at the 
same time, cancel, by drawing a red line through the entry thereof, the 
name of all such electors who have failed to vote or who voted by absent 
voters ballot at such election. [As amended See. 1, Ch. 147, L. 1937.] 

References 
State v. Board of County Commissioners et al., 104 M 21, 28, 64 P 2d 1060. 

562.1. Effect on electors voting at 1936 election. It is the intent of 
the legislature that section 562 of the Revised Codes of Montana, 1935, 
as amended by this act shall apply to the list of registered voters who 
voted, failed to vote, or voted by absent voters ballot at the general elec- 
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tion held on the third day of November, 1986. The county clerk of each 
county shall compare the list of electors who voted at such election in 
each precinct, as shown by the official poll-book, with the official register 
of said precinct and he shall remove from the official register herein pro- 
vided for the registry cards of all electors who have failed to vote at such 
election or who voted by absent voters ballot at such election, and shall 
mark the cards of voters who voted by absent voters ballot with the 
words ‘‘voted by absent voters ballot’’ in addition to the word ‘‘cancelled”’, 
and shall place such ecards in the ‘‘cancelled file’’ provided to be kept by 
county clerks for such purpose, and the names of electors whose registry 
ecards bear the stamp ‘“‘voted by absent voters ballot’’ shall not be replaced 
on the official register of qualified voters until such electors shall have 
re-registered as herein provided. [En. Sec. 2, Ch. 147, L. 19387. | 


569.1. Cancellation of registrations and disposal of records—re-regis- 
tration. In all counties within the state of Montana, the county clerk 
and ex officio ‘‘registrar’’ shall, within five (5) days after the first day 
of June, 1937, cancel all registrations of electors in the county and shall 
burn all ‘‘card indexes’’, ‘‘registry cards’’ and ‘‘affidavits’’ theretofore 
executed and signed by any elector for the purpose of registration; also, 
all copies of the registration books used at any elections theretofore held 
and shall preserve the ‘‘register’’ theretofore used as a permanent file of 
the office of the county clerk. 


The county clerk must cause to be published in a newspaper of general 
circulation, published in the county, a notice which shall state that all 
registrations of electors will be cancelled as of the first day of June, 1937, 
and that duly qualified electors desiring to vote at any subsequent elec- 
tion in the state of Montana, are required to register in the manner and 
form provided for under the general registration laws, and laws amenda- 
tory thereto, of the State of Montana. Said notice shall be published once 
a week for a period of four consecutive weeks. Failure to publish said 
notice shall not affect a registration of electors, nor of any election there- 
after held. [En. Sec. 1, Ch. 172, L. 1987.] 


570. Cancellation of registration—notice—re-registration. The county 
clerk must cancel any registry card in the following cases: 


1. At the request of the party registered. 


2. When he has personal knowledge of the death or removal from the 
county of the person registered, or when duly authenticated certificate 
of the death of any elector is filed in the names of vital statistics in his 
office. 


3. When there is presented and filed with the county clerk the sep- 
arate affidavit of three qualified registered electors residing within the 
precinct, which affidavit shall give the name of such elector, his registry 
number and his residence, and which affidavit shall show that of the 
personal knowledge of the affiant, that any person registered does not 
reside or has removed from the place designated as the residence of such 
elector. 
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4. When the insanity of the elector is legally established. 


9. Upon the production of a certified copy of a final judgment of 
conviction of any elector of felony. 


6. Uporitve production of a certified copy of the judgment of any court 
directing the cancellation to be made. 


7. Upon the cancellation of the registration of any elector as herein 
provided, the county clerk shall immediately remove from the official 
register herein provided for the registry of voters and shall deface the 
name of such elector on the official register by drawing a line through 
said entry in red ink and the county clerk shall mark the registry card 
of such elector across the face thereof in red ink with the word ‘‘can- 
celled’’ and shall place such cancelled cards with the ‘‘cancelled file’’, 
as provided for in section 562. 


All persons whose names are so removed, except as provided in section 
569.1, and stricken from the said registration books, card indexes, and 
register of electors, shall within forty-eight hours thereafter, be notified 
by the county clerk in writing of such removal, by sending a notice to 
such person to his or her postoffice address, as appearing on such regis- 
tration books, card indexes, and register of electors. If any persons, whose 
names are so removed, can and do prove to the county clerk that they 
_are in fact citizens of the United States and otherwise qualified to vote, as 
provided by law of the state of Montana, then, and in that case, they shall 
be entitled to re-register as voters. [As amended See. 2, Ch. 172, L. 1937.] 


CHAPTER 62, JUDGES AND CLERKS OF ELECTION 


587. Judges of election—how appointed. The board of county com- 
missioners of the several counties at the regular session next preceeding 
a general election, must appoint five judges of election for each precinct 
in which the voters therein, by the last registration, were two hundred or 
more and three judges of election for each precinct in which such regis- 
tration was less than two hundred, provided.that in all election precincts 
in which there were cast three hundred and fifty or more ballots in the 
last general election or in which the board of county commissioners be- 
lieve that as many ballots as three hundred and fifty will be cast in the 
next general election, the board of county commissioners may appoint a 
second or additional board consisting of five judges for each such pre- 
cinet, who shall possess the same qualifications as the first board herein 
mentioned. The judges constituting the second board for each precinct, 
if such second board shall have been appointed, shall meet at their respec- 
tive polling places, as designated in the order appointing them, at the time 
the polls are closed and at said hour or as soon as the first board has 
completed their duties in regard to the voting, the second board shall take 
charge of the ballot boxes containing the ballots and shall proceed to 
count and tabulate the ballots cast as they shall find them deposited in 
the ballot boxes. In the event that the count is not completed by eight 
o’clock A. M. of the next following day, the first board shall reconvene 
and relieve the second board and continue said count until eight o’clock 
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P. M., when if the count is not yet completed, the second board shall recon- 
vene and again relieve the first board, and so, alternately until said boards 
shall have fully completed the count and certified the returns. The judges 
constituting the several boards shall number the ballots and count the 
tallies upon the tally sheets and so indicate upon the tally sheets as to 
distinctly show the work of each board separately. The board completing 
the count shall make such certification of returns as is required by law. 
[As amended, See. 1, Ch. 61, L. 1937.] 


CHAPTER 63, ELECTION SUPPLIES 


603. Clerk to deliver ballots and stamps to judges of election—stamp, 
what to contain. 


References . 
State ex rel. Riley v. District Court, 103 M 576, 588, 64 P 2d 115. 


CHAPTER 65, PARTY NOMINATIONS BY DIRECT VOTE—THE 
DIRECT PRIMARY 


651. Ballots, how arranged; printed and voted. 
NOTE:—See also sec. 687.1 of this supplement. 


654. Canvass of returns. On the third day after the close of any 
primary nominating election, or sooner if all the returns be received, the 
county clerk, taking to his assistance two justices of the peace of the 
county of different political parties, if practicable, or two members of 
the board of county commissioners of the county of different political 
parties, if possible, or one justice of the peace and one member of the board 
of county commissioners of the county of different political parties, if 
practicable, shall proceed to open said returns and make abstracts of the 
votes. Such abstracts of votes for nominations for governor and for sen- 
ator in congress shall be on one separate sheet for each political party, 
and shall be immediately transmitted to the secretary of state in lke 
manner as other election returns are transmitted to him. Such abstract 
of votes for nomination of each party for heutenant governor, secretary of 
state, attorney general, state auditor, superintendent of public instruction, 
railroad commissioners, clerk of the supreme court, state treasurer, justices 
of the supreme court, members of congress, judges of the district court, 
and members of the legislative assembly, who are to be nominated from a 
district composed of more than one county, shall be on one sheet, separately 
for each political party, and shall be forthwith transmitted to the secre- 
tary of state, as required by the following section. The abstract of votes 
for county and precinet offices shall be on another sheet separately for 
each political party; and it shall be the duty of said clerk immediately 
to certify the nomination for each party and enter upon his register of 
nominations the name of each of the persons having the highest number 
of votes for nomination as candidates for members of the legislative assem- 
bly, county, and precinct offices, respectively, and to notify by mail each 
person who is so nominated; provided, that when a tie shall exist between 
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two or more persons for the same nomination by reason of said two or 
more persons having an equal and the highest number of votes for nomi- 
nation by one party to one and the same office, the county clerk shall give 
notice to the several persons so having the highest and equal number of 
votes to attend at his office at a time to be appointed by said clerk, who 
shall then and there proceed publicly to decide by lot which of the per- 
sons so having an equal number of votes shall be declared nominated by 
his party; and said clerk shall forthwith enter upon his register of nomi- 
nations the name of the persons thus duly nominated, in like manner as 
though he had received the highest number of the votes of his party for 
that nomination; and it shall be the duty of the county clerk of every 
county, on receipt of the returns of any general primary nominating elec- 
tion, to make out his certificate stating therein the compensation to which 
the judges and clerks of election may be entitled for their services, and lay 
the same before the county board of county commissioners at its next 
term, and the said board shall order the compensation aforesaid to be paid 
out of the county treasury. In all primary nominating elections in this 
state, under the provisions of this law, the person having the highest 
number of votes for nomination to any office shall be deemed to have been 
nominated by his political party for that office. [As amended See. 1, | 
Ch. 181, L. 1937. ] 


659. Notice of contest. 


Held, on application for writ of super- 
visory control, that where an unsuccessful 
candidate for the office of sheriff applied 
to the district court for a recount of the 
votes under the provisions of sections 828.1 
et seq., Revised Codes, the district court 
committed error in dismissing the applica- 
tion on the ground that the applicant, hav- 


ing been convicted of a felony in the 
federal court, lost his citizenship and was 
therefore ineligible; such an issue being 
properly triable in an election contest un- 
der the provisions of sections 659 et seq., or 
secs. 10805 et seq., Revised Codes. State 
ex rel. Stone v. District Court et al., 103 
M 515, 518 et seq., 63 P 2d 147. 


660. Service of note—contest—how heard. 


References 
State ex rel. Stone v. District Court et al., 103 M 515, 63 P 2d 147. 


661. Contest—how tried and decided. 


References 
State ex rel. Stone v. District Court et al., 103 M 515, 63 P 2d 147. 


662. County and city central committeemen, how elected. There shall 
be elected by each political party, subject to the provisions of this law, at 
said primary nominating election, two committeemen, one of which shall 
be a man and one of which shall be a woman, for each election precinct, 
who shall be residents of such precincts. Any elector may be placed in 
nomination for committeeman of any precinct by a writing so stating, 
signed by such elector, and filed in the office of the county clerk within 
the time required in this act for the filing of petitions naming individuals 
as candidates for nomination at the regular biennial primary election. 
The names of the various candidates for precinct committeemen of each 
political party shall be printed on the ticket of the same in the same 
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manner as other candidates and the voter shall express his choice among 
them in like manner as for such other candidates. The committeemen thus 
elected shall be the representatives of their political party in and for such 
precinct in all ward or subdivision committees that may be formed. The 
committeemen elected in each precinct in each county shall constitute 
the county central committee of each of said respective political parties. 
Those committeemen who reside within the limits of any incorporated city 
or town shall constitute ex-officio the city central committee of each of said 
respective political parties and shall have the same power and jurisdiction 
as to the business of their several parties in such city matters that the 
county committees have in county matters, save only the power to fill 
vacancies in said committee, which power is vested in the county central 
committee. Hach committeeman shall hold such position for the term of 
two years from the date of the first meeting of said committee immediately 
following their election. In case of a vacancy happening; on account of 
death, resignation, removal from the precinct, or otherwise, the remaining 
members of said county committee may select a committeeman to fill 
the vacancy and he shall be a resident of the precinct in which the vacancy 
occurred. Said county and city central committees shall have the power 
to make rules and regulations for the government of their respective po- 
litical parties in each county and city, not inconsistent with any of the 
provisions of this law, and to elect two county members of the state cen- 
tral committee, one of which shall be a man and one of which shall be a 
woman, and the members of the congressional committee, and said com- 
mittee shall have the same power to fill all vacancies and make rules 
in their jurisdiction that the county committees have to fill county vacan- 
cies and to make rules. Said county and eity central committee shall 
have the power to make nomination to fill vacancies occurring among 
the candidates of their respective parties nominated for city or county 
offices by the primary nominating election where such vacancy is caused 
by death, resignation or removal from the electoral district, but not 
otherwise. Said committee shall meet and organize by electing a chair- 
man and secretary within thirty days after the candidates of their respec- 
tive political parties shall have been nominated. They may select man- 
aging or executive committees and authorize such sub-committees to exer- 
cise any and all powers conferred upon the county, city, state and con- 
gressional central committees respectively by this law. The chairman of 
the county central committee shall call said central committee meeting 
and not less than fifteen days before the date of said central committee 
meeting shall publish said call in a newspaper published at the county 
seat and shall mail a copy of the call, enclosing a blank proxy, to each 
precinct committeeman. No proxy shall be recognized unless held by 
an elector of the precinct of the committeeman executing the same. [As 
amended See. 1, Ch. 84, L. 1939.] 


CHAPTER 67, BALLOTS—PREPARATION AND FORM 


678. County clerk to print ballots, how—elector may vote for any 
person. Except as in this chapter otherwise provided, it shall be the 
duty of the county clerk of each county to provide printed ballots for every 
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election for public officers in which electors or any of the electors within 
the county participate, and to cause to be printed on the ballot the names 
of all candidates, including candidates for chief justice and associate jus- 
tices of the ‘supreme court and judges of the district courts, whose names 
have been certified to, or filed with the county clerk, in the manner pro- 
vided in this chapter. Ballots other than those printed by the respective 
county clerks, according to the provisions of this chapter, must not be cast 
or counted in any election. Any elector may write or paste on his ballot 
the name of any person for whom he desires to vote for any office, but 
must mark the same as provided in section 696, and when a ballot is so 
marked it must be counted the same as though the name is printed upon 
the ballot and marked by the voter. Any voter may take with him into > 
the polling-place any printed or written memorandum or paper to assist 
him in marking or preparing his ballot except as otherwise provided in 
the chapter. [As amended See. 1, Ch. 203, L. 1987; Amd. See. 1, Ch. 81, 
Ti; 1939, |: 


681. Form, color and size of ballot—arrangement of names and propo- 
sitions. Ballots for all general elections prepared under the provisions 
of this chapter must be white in color and of a good quality of paper and 
the names must be printed thereon in black ink. The ballots used in any 
one county must be uniform in size and every ballot must contain the name 


of every candidate whose nomination for any special office specified in 


the ballot has been certified or filed according to the provisions of law 
and no other names, except that the names of candidates for president 
and vice-president of the United States shall appear on the ballot as 
provided for by section 813 of the revised codes of Montana, 1935. 


(A) The name of each candidate nominated shall be printed upon the 
ballot in but one place and there shall be added after and directly opposite 
to the name of each candidate nominated, the party or political designation 
contained in the certificate or nomination of such candidate in not more 
than three (3) words, except that the political designation of electors for 
president and vice-president of the United States shall be opposite the 
whole list thereof, and the names of candidates for chief justice, associate 
justices, and district court judges shall each be followed by the following 
words directly underneath the name of the candidate: ‘‘Nominated with- 
out party designation.’’ It is provided, however, that whenever any 
person is nominated for the same office by more than one party the desig- 
nation of the party which first nominated him shall be placed opposite his 
name unless he declines in writing, one or more of such nomination, or by 
written election indicates the party designation which he desires printed 
opposite his name; or if he is nominated by more than one party at the 
same time he shall within the time fixed by law for filing certificates 
of nomination, file with the officer with whom his certificate of nomina- 
tion is required to be filed, a written election indicating the party desig- 


nation which he desires printed opposite his name, and it shall be so printed. 


If he shall fail or neglect to file such an election no party designation shall 
be placed opposite his name. 


(B) The names of all candidates shall be arranged alphabetically ac- 
cording to surnames under the appropriate title of the respective offices. 


EOL 
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It is provided, however, that, while all of the candidates for the particular 
office shall remain together in the same box, yet the candidates of the two 
major parties shall appear on the ballot before and above the candidates 
of the minor parties and independent candidates. For the purpose of des- 
ignating the candidates of the two major parties, they shall be those can- 
didates of the two parties whose candidates for governor, excluding inde- 
pendent candidates, have been either first or second, (by receiving the 
highest or next highest number of votes cast for the office of governor at 
the particular election) the greatest number of times at the next preceding 
four (4) general elections. In case of a tie in the number of first or second 
places, the determination shall be made by going back enough preceding 
elections to break the tie and no farther. All other candidates shall be 
designated as either independent candidates or as belonging to minor 
parties. When two or more persons are candidates for election or the same 
office, including presidential and vice-presidential candidates, it shall be 
the duty of the county clerk in each of the counties of the state to divide 
the ballot forms provided by the law for the county, into sets so as to 
provide a substantial rotation of the names of the respective candidates as 
follows: 


He shall divide the whole number of ballot forms for the county into 
sets equal in number to the greatest number of candidates for any office, 
and he shall so arrange said sets that the names of the candidates shall, 
beginning with a form arranged in alphabetical order, (for the purposes 
of rotation of presidential and vice-presidential candidates, the office of 
president and vice-president, together with presidential electors shall be 
considered as a group and alphabetized under the name of the candidate 
for president), be rotated by removing one name from the top of the list 
for each office and placing said name or number at the bottom of that list 
for each successive set of ballot forms; provided, however, that no more 
than one of said sets shall be used in printing the ballot for use in any one 
precinct, and that all ballots furnished for use in any precinct shall be of 
one form and identical in every respect. It is further provided that candi- 
dates of the two major parties as hereinabove defined shall be rotated as 
one group and the candidates of the minor parties and independent candi- 
dates shall be rotated as another group so that the candidates of the two 
major parties for a particular office shall appear on the ballot before 
and above any candidates of the minor parties or independent candidates. 


(C) Hach ballot shall contain at the top the stub as provided by section 
684 of the Revised Codes and directly underneath the perforated line shall 
be the following words in bold face type, ‘‘VOTE IN ALL COLUMNS.” 
Hach ballot shall contain two (2), and not more than two (2) columns 
for the election of state, national, county and township officers. The first 
two columns and no others shall be used for the election of officers. Pro- 
vided, however, that a third column and as many additional columns as 
may be necessary shall be used for constitutional amendments, and initiative 
and referendum measures. In the first column and the left, which shall 
be designated at the head with the words, ‘‘state and national’’, in large 
bold face type, shall be listed all candidates for state and national offices, 
including supreme court justices, and district court judges, and in the 
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second column, which shall be designated at the head with the words, 
‘‘eounty and township’’, in large bold face ‘type, shall be listed all candi- 
dates for the legislative assembly, county and township offices. The third 
column and ae additional column shall be designated at the head with 
the words, “initiatives, referendums, and constitutional amendments”’, 
in large bold face type, and listed thereunder shall be all proposed consti- 
tutional amendments and measures to be voted on by the people at such 
election. In case there are no such measures, this column shall be elim- 
inated. The columns shall be separated by two straight lines at least one- 
half an inch apart. 


(D) At the bottom of the first column, or the column to the left, there 
shall be placed the following words, ‘‘vote for county and township offices 
in the next column’’. At the bottom of the second column, if there be 
any initiatives, referendums or constitutional amendments, and every col- 
umn except the last column, there shall be the following words, ‘‘vote on 
initiatives, referendums and constitutional amendments in the next col- 
umn.”’ 


(E) The order of the placement of the offices on the ballot in the first 
column, or to the left, designated “‘state and national’’, shall be as fol- 
lows: ‘‘president and vice-president, together with the presidential elec- 
tors; United States senator; United States representative in congress; gov- 
ernor; lieutenant governor; secretary of state; attorney general; state 
treasurer; state auditor; railroad and public service commissioners; state 
superintendent of public instruction; clerk of the supreme court; chief 
justice of the supreme court; associate justice or justices of the supreme 
court; district court judges’’; provided, however, that in the years in which 
any of such offices are not to be elected, such offices shall not be designated, 
but the order of those offices to be filled shall maintain their relative posi- 
tions as herein provided. 


In the second column, designated, ‘‘county and township’’, the follow- 
ing order of placement shall be observed: “‘state senator; member or mem- 
bers of the house of representatives; clerk of district court; county commis- 
sioner; county clerk and recorder; sheriff; county attorney; county audi- 
tor’’. Such other offices to be elected shall be placed following the foregoing 
in the order deemed most appropriate by the county clerk. In the third 
column constitutional amendments shall come first with referendum and 
initiative measures following. 


(F) In ease of a short term and a long term election for the same office, 
the long term office shall precede the short term. The ballot shall be so 
printed as to give each voter a clear opportunity to designate his choice 
of candidates by a cross mark, (X) in a square at the left of the name of 
each candidate. Above each group of candidates for each office shall be 
printed the words designating the particular office in bold face capital 
letters and directly underneath the words, ‘‘vote for’’ followed by the 
number to be elected to such office. As nearly as possible the ballot shall 
be in the following form: (Stub hereinafter provided for by section 684). 
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and continuing in like manner as to all candidates, constitutional amend- 
ments, initiatives, and referendums voted on at such election. |As amend- 
ed See. 2,-Ch. $4, L, 1939.] 


682. Ballot to indicate party or principle—selection, how made in case 
of double nomination. [Repealed See. 3, Ch. 81, L. 1939.| 


687.1. Order of names of legislative candidates on ballot. At any state 
“or county election in which a member of the state senate or house of repre- 
sentatives is to be elected or nominated, and subject to the provisions of 
sections 651 and 681 of the Revised Codes of Montana, 1935, the list of can- 
didates for such offices shall be arranged on the ballot immediately fol- 
lowing the other state offices and shall precede any county office on such 
ballot. [Hn. See. 1, Ch. 170, L. 1939. ] 


CHAPTER 68, CONDUCTING ELECTIONS—THE POLLS—VOTING 
AND CHALLENGES 


695. Delivery of official ballots to elector. 


References 
State ex rel. Riley v. District Court, 103 M 576, 588, 64 P 2d 115. 


696. Method of voting. 


References 
State ex rel. Riley v. District Court, 103 M 576, 588, 64 P 2d 115. 


700. Manner of voting—penalties for violations. No person whomso- 
ever, except a judge or judges of election, shall put into the ballot box any 
ballot, or any paper resembling a ballot, or anyother thing whatsoever. 
Any person or persons violating the foregoing provision shall be guilty of 
a misdemeanor. Any judge or judges of election who shall knowingly 
permit a violation of any of the provisions in this section set forth shall be 
ouilty of a felony and be punishable as in this section hereinbefore speci- 
fied. The person offering to vote must hand his ballot to the judge, and 
announce his name, and in incorporated cities and towns any such per- 
son must also give the name of the street, avenue, or location of his resi- 
dence, and the number thereof, if it be numbered, or such clear and defi- 
nite description of the place of such residence as shall definitely fix the 
ssame. [As amended Sec. 1, Ch. 111, L. 1987.] 


CHAPTER 71, ELECTION RETURNS 


776. Where ballots are in excess of names on check-list. aa 
References 
State ex rel. Riley v. District Court, 103 M 576, 588, 64 P 2d 115. 


177. What ballots must be counted. 


References 
State ex rel. Riley v.: Distriet Court, 103 M 576, 588, 34 P 2d 115. 


782. Election returns by judges—how made. The judges must, before 
they adjourn, inclose in a strong envelope, securely sealed up and directed 
to-the county clerk, the check-lists, all certificates of registration received 
by them, one of the lists of the persons challenged, one of the poll-books, 
one of the tally-sheets, and the official oaths taken by the judges and clerks 
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of election; and must inclose in a separate package or envelope, securely 
sealed up and directed to the county clerk, all detached stubs from ballots 
voted and all unused ballots with the numbered stubs attached; and must 
also inclose in a separate package or envelope, securely sealed up and di- 
rected to the county clerk, all ballots voted, including all voted ballots 
which, for any reason, were not counted or allowed, and indorse on the 
outside thereof “Ballots Voted”. Each of the judges must write his name 
across the seal of each of said envelopes or packages. The judges must 
select one of their number, who must forthwith deliver over to the clerk 
of the district court the other list of persons challenged, the other tally- 
sheet, and the other poll-book, and all of these must be open to the inspec- 


tion of all electors for six (6) months thereafter. 


The ballot box must be 


returned to the county clerk. |As amended See. 1, Ch. 112, L. 1937.] 


References 


State ex rel. Lynch vy. Batani et al., 103 M 353, 361, 62 P 2d 565. 


783. One of the judges to keep certain papers and the ballot-box. 


pealed Sec. 2, Ch. 112, L. 1937.] 


CHAPTER. 72, 


[ Re- 


CANVASS OF ELECTION RETURNS—RESULTS 


AND CERTIFICATES 


801. State returns, how made. 


Chapter 27, sections 828.1 et seq., author- 
izing a recount of the votes cast at any 
election, and those sections of the Revised 
Codes relating to the duties of boards of 
county canvassers to make a certified ab- 
stract of the result of the votes relating 
to the office of district judge to the secre- 
tary of state (secs. 801 et seq., Revised 


802. How transmitted. 
References 


Codes), are in pari materia and must be 
construed together, both the county and 
state board of canvassers being governed 
by the latter provisions in case the result 
of the election is changed upon a recount. 
State ex rel. Riley v. District Court, 103 
M 576, 581 et seq., 64 P 2d 115. 


State ex rel. Riley v. District Court, 103 M 576, 581 et seq., 64 P 2d 115. 


803. State canvassers, composition and meeting of board. 


References 


State ex rel. Riley v. District Court, 103 M 576, 581 et seq., 64 P 2d 115. 


CHAPTER 74, NON-PARTISAN NOMINATION AND ELECTION OF 
JUDGES OF SUPREME COURT AND DISTRICT COURT 


812.12. Judicial ballot for general election. [Repealed Sec. 3, Ch. 81, 


L. 1939.] 


CHAPTER 77, CONTESTING ELECTIONS 


828.1. 


Recount of votes, order for—application, contents and time for 


making——hearing—determination by court. 


Sections $28.1 to 828.7, providing for a 
recount of votes in one or more precincts 
where it is alleged that the votes therein 
were not properly counted, does not afford 
a legal remedy for an alleged wrongful 
canvass of election returns by a county 
canvassing board, and therefore does not 


‘of mandate. 


defeat the vight of a citizen to compel 
proper performance of their duty by writ 
State ex rel. Lynch v. Bat- 
ani et al., 103 M 353, 358 et seq., 62 P 2d 
565. aM 

The sole purpose of the act providing 
for a recount of votes on the application 
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of an unsuccessful candidate for any pub- 
lie office at any general or special elec- 
tion (sec. 828.1 et seq., Revised Codes) is 
to determine, in a doubtful case, whether 
the official canvass of the votes was cor- 
rect. State ex rel. Stone v. District Court 
et al., 103 M 515, 517, 63 P 2d 147. 


Id. Held, on application for writ of 
supervisory control, that where an unsuc- 
cessful candidate for the office of sheriff 
applied to the district court for a recount 
of the votes under the provisions of sec- 
tion 828.1 et sea., Revised Codes, the dis- 
trict court committed error in dismissing 
the application on the ground that the 
applicant, having been convicted of a 
felony in the federal court, lost his citizen- 
ship and was therefore ineligible, such an 
issue being properly triable in an election 
contest under the provisions of sections 
659 et seq., or sections 10805 et seq., Re- 
vised Codes. 

Under chapter 27, laws of 1935 (sees. 
828.1 et seq., Revised Codes 1935), pro- 
viding for the recount of the votes cast at 
any general or special election by the 
board of county canvassers, any unsuccess- 
ful candidate, including a candidate for 
the office of district judge, may apply to 
the district court for a recount. State ex 
rel, Riley v. District Court, 103 M 576, 
581, et seq., 64 P 2d 115. 

Td. Chapter 27, (secs. 828.1 et seq., Re- 
vised Codes 1935), authorizing a recount 
of the votes cast at any election, and those 
sections of the Revised Codes relating to 
the duties of boards of county canvassers 
to make a certified abstract of the result 
of the votes relating to the office of dis- 
trict judge to the secretary of state (sees. 
801 et seq., Revised Codes), are in pari 
materia and must be construed together, 
both the county and state board of can- 
vassers being governed by the latter pro- 
visions in case the result of the election is 
changed upon a recount. 


Id. This act, secs. 828.1 to 828.7, author- 
izing a recount of ballots cast at any elec- 
tion by boards of county canvassers, held 
not so deficient as to condemn the act 
under section 23, article V, of the consti- 
tution if its scope be held to extend to 
others than county officers. (See State v. 
Driscoll, 101 M 348, 54 P 2d 571). 


Id. While the five-day period within 
which an unsuccessful candidate seeking a 
recount of the votes cast at an election 
commences to run, under this act, secs. 
828.1 to 828.7, from and after the comple- 
tion of the canvass by the county board of 
canvassers, where that board was com- 
pelled by writ of mandate to reconvene by 
the supreme court and correct its findings 
with relation to two candidates for district 
judge, the application filed within five 
days after the corrected canvass was 
timely. 


POLITICAL CODE 


Ch. 77 


Id. In view of the provsions of section 
3 (see. 828.3 Revised Codes), that the dis- 
trict court before which an application 
for a recount of the votes is filed shall re- 
tain jurisdetion until the board of county 
canvassers shall have finally determined 
the result of the recount, contention that 
after the court had ordered the board to 
reconvene and recanvass’ the votes its 
jurisdiction ceased, is without merit. 


Id. In the absence of specifie direction 
as to how proceedings shall be conducted 
under, this act, sees. 828.1 to 828.7, the 
court could proceed in any suitable man- 
ner or mode most conformable ‘‘to the 
spirit’? of the Cede (sec. 8882, Revised 
Codes), and, therefore, acted within juris- 
diction when it advised the board of 
county canvassers, acting in a ministerial 
capacity, when it made a partial report 
and stated it was in doubt as to whether 
certain ballots were to be counted or not, 
by directing the attention of the members 
to the sections of the codes covering the 
points in dispute. 


Id. As against the contention that the 
district court, which authorized a recount 
of votes under this act, secs. 828.1 to 
828.7, acted without jurisdiction when it 
received the final report of the county 
board of canvassers on the recount, held 
that, in view of the provision of section 
3 of the act, sec. 828.3, it retained juris- 
diction of the proceeding until completion 
of the canvass, i. e., until the court was 
advised thereof. 


Held, on application for writ of mandate, 
that the election recount statute (chapter 
27, laws of 1935, sections 828.1 to 828.9 
Revised Codes) authorizing any unsuccess- 
ful candidate for public office to apply to 
the district court of the county in which 
the election was held for a recount of the 
votes cast thereat in any or all of the elec- 
tion precincts therein, applies to can- 
didates for the state senate and house of 
representatives. State v. District Court, 
107 M 370, 371 et seq., 86 P 2d 5. 


Id. The sole purpose of the recount 
statute above is to determine, in a doubt- 
ful case, whether the official canvass of 
the vote was correct; it does not recognize 
the existence of an election contest, and 
where the recount is made by the duly 
consituted board of canvassers it cannot 
infringe upon the right of a house of the 
legislative assembly to judge of the elec- 
tions, returns and qualifications of its 
members in contravention of section 9, art- 
icle V of the constitution. 


Id. A board of county canvassers in re- 
counting ballots under the above statute 
acts only in a ministerial capacity; the 
final result ascertained upon a recount has 
no more effect upon the ultimate right to 
an office than has the computation ori- 
ginally made; and where the office of 
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state senator or representative is con- 
cerned, the election certificate given to a 
candidate does not insure his acceptance 
as a member of either house; it merely 
furnishes prima facie evidence of the fact 
that a majority of the voters voted for 
hin. 

Though chapter inlays of 1935, relating 
to the right of an unsuccessful candidate 
for office to a recount of the ballots, ap- 
pears in the Revised Codes (secs. 828.1 et 
seq.,) under the caption ‘‘contesting elec- 
tions,’’ the chapter is in no sense of the 
term an election contest statute; it is in- 
dependent of the law relating to contests 
and available to such a candidate as an 
additional remedy. State ex rel. Peterson 
v. District Court, 107 M 482, 483 et seq., 
86 P 2d 408. 

Id. The recount statute above provides 
that an unsuccessful candidate may within 
five days after canvass of the ballots peti- 
tion for a recount. The unsuccessful can- 
didate for the office of sheriff obtained 
a recount and was declared elected. His 


ELECTIONS—EDUCATION 


828.2-830 


opponent, the former successful but then 
unsuccessful candidate, also asked for and 
was granted a recount. Held, on applica- 
tion for writ of supervisory control, as 
against the objection that the five day 
period within which a recount could be 
asked for, having expired, the court was 
without jurisdiction to grant the second 
recount, that under the circumstances, the 
five day limitation commenced to run from 
the time the board of canvassers an- 
nounced the result of the first recount, and 
that application having been made within 
the time thus limited, the court had juris- 
diction to act. 

Id. A recount of ballots under the 
above act made by a county board of 
canvassers, an administrative board, is 
not made in the presence of the district 
judge ordering it; in acting the board is 
not required to ask the advice of the judge 
as to whether ballots are or are not 
properly marked, and he may not give such 
advice. 


828.2. Failure to comply with provisions for counting votes, presump- 


tion of incorrectness from. 


NOTE.—See annotations to section 828.1. 


828.3. Calling in other judge—court not divested of jurisdiction by 
failure to hear application within prescribed time. 
NOTE.—See annotations to section 828.1. 


828.4. Precincts in which recount ordered—deposit of cost of recount— 
procedure when more than one application for recount made—manner of 
recounting votes—certificates of election. 

NOTE.—See annotations to section 828.1. 


828.5. . Recount limited to precincts and offices specified in order of court. 
NOTE.—See annotations to section 828.1. 


828.6. Certificates of election, effect of recount on. 
NOTE.—See annotations to section 828.1. 


828.7. Election officers not to be paid until after recount—not paid on 


finding incorrect count. 


NOTE.—-See annotations to section 828.1. 


CHAPTER 79, THE STATE BOARD OF EDUCATION—ITS 
COMPOSITION—POWERS AND DUTIES 


830. Membership. 


The state board of education, the super- 
intendent of public instruction and the 
local school boards are quasi-judicial bodies 
or officials exercising discretionary 
: powers, and when such powers are exer- 
eised according to Jaw, and not arbitrarily 
or eapriciously, no right of review exists in 
/ the courts. State v. Cooney et al., 102 M 
521, 59 P 2d 48. 


Held, that the state board of education, 
proceeding under chapter 24, laws extra- 
ordinary session 1933-34 (an emergency 
measure), continued in force until July 
1, 1937, by chapter 135, laws 1935, and un- 
der chapters 79-83, Revised Codes, has im- 
plied authority to authorize the construc- 
tion of a chemistry-pharmacy building at 
the state university with funds granted by 
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v. State Board of Education et al., 103 M 
336, 339, 62 P 2a 330. 


the federal government in addition to 
those to be secured by a bond issue. State 


835.1. Regulating awards of literary honors or degrees. No person, 
corporation, association or institution shall issue or award any degree or 
similar literary honors as are usually granted by universities or colleges, 
without first having secured the approval of the state board of education 
of the state of Montana of the adequacy of the course of work or study 
for which such degree or other literary honor is offered; provided, how- 
ever, that this shall not apply to any educational institution accredited by 
an educational accrediting association whose accrediting is found by said 
state board to be generally recognized by state and other universities in 


the United States. 


[En. Sec. 1, Ch. 14, L. 1939. ] 
835.2. Violation of act a misdemaenor. 


Any person, corporation, asso- 


ciation or institution violating any of the provisions of this act shall be 


ouilty of a misdemeanor. 


836. Powers and duties. 


Under section 11, article XI, constitu- 
tion, the state board of education has 
general control over and supervision of 
all state educational matters, including dis- 
trict and high school, and, inter alia, un- 
der section 836, subdivision 4, Revised 
Codes, may prescribe*high school standards 
and accredit such schools as maintain the 
standards prescribed. State v. Cooney, et 
al., 102 M 521, 59 P 2d 48. : 

The state board of education, the super- 
intendent of public instruction and the 
local school boards are quasi-judicial bodies 
or officials exercising discretionary 
powers, and when such powers are exer- 
cised according to law, and not arbitrarily 
or capriciously, no right of review exists 
in the courts. State v. Cooney et al., 102 
M. 521, 59 P 2d 48. 

Held, that the state board of education 
had the power to pledge the income and 
interest derived from the land grant fund 
of the university which under section 14 of 
the enabling act must be used exclusively 
for ‘‘university purposes,’’ as security for 


[En. Sec. 2, Ch. 14, L. 1939.] 


repayment of any loan made to it for the 
erection of a journalism building at the 
state university, the term ‘‘ university pur- 
poses’’ including necessary buildings, and 
that its action was not in violation of sec- 
tion 12, article XI of the constitution, pro- 
viding that the funds of the university, 
from whatever source accruing, shall be 
devoted to the maintenance and perpetua- 
tion of the institution. State ex rel. Wil- 
son v. State Board of Education, 102 M 
165, 56 P 2d 1079. 

Held, that the state board of education, 
proceeding under chapter 24, laws extra- 
ordinary session 1933-34 (an emergency 
measure), continued in force until July 1, 
1937, by chapter 135, laws 1935, and under 
chapters 79-83, Revised Codes, has implied 
authority to authorize the construction of 
a chemistry-pharmacy building at the state 
university with funds granted by the fed- 
eral government in addition to those to 
be secured by a bond issue. State v. State 
Board of Education et al., 103 M 336, 62 
P 2d 330. 


CHAPTER 80, RESIDENCE HALLS AT STATE EDUCATIONAL 
INSTITUTIONS 


836.1. 
of education. 


References 
State ex rel. Wilson v. State Board of 
Edueation, 102 M 165, 56 P 2d 1079. State 


Erection of residence halls at institutions controlled by state board 


v. Cooney et al., 102 M 521, 59 P 2d 48. 
State v. State Beara of Hididatina étnals, 
103 M 336, 62 P 2d 330. 


CHAPTER 83, MONTANA STATE UNIVERSITY—LAW AND 
FORESTRY SCHOOLS 


877. Powers of state board of education with reference to. 


References 


State v. State Board of Education et al., 103 M 336, 62 P 2d 330. 
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CHAPTER 83-A, MONTANA FOREST AND CONSERVATION 
EXPERIMENT STATION 


877.1. Montana forest and conservation experiment station established. 
There is hereby established in the Montana state university, forestry school, 
a station to be known as the Montana forest and conservation experiment 
station, which shalt be under the direction of the state board of education. 
[En. See. 1, Ch. 141, L. 1987. ] 


877.2. Director of station—assistants and employees. The dean of the 
forestry school, whoever shall hold that office from time to time, shall be 
the director of said Montana forest and conservation experiment station. 
The state board of education shall have the power and it shall be its duty 
to appoint or designate such assistants and employees as may be necessary, 
and to fix the compensation of all persons connected with said station. [En. 
pete, Un. 140) Ir 1987.1 


877.3. Purposes of station. It shall be the purpose of this station: 


Ist. To study the forest and forest land resources of the state to the 
end that the state and its citizens may attain the highest economic and 
social benefits from the forest soils within the state and the influences 
and products flowing therefrom. 

2nd. To study the growth and the utilization of timber with special 
reference to their improvement and the widening of the markets available 
to the state. 

3rd. To determine the relationship between the forest and water con- 
servation and waterflow regulaion; the forest and pasturage for domestic 
livestock and wild life; the forest and recreation and those other direct 
and indirect benefits that may be secured by the maintenance of or the 
establishment of forests or woodlands. 

4th. To study and develop the establishment of windbreaks, shelter 
belts and woodlots on the farms of the state that moisture may be con- 
served thereby for the best production of agricultural crops and forage; 
for the prevention of soil wastage and erosion; to make the farm home 
more comfortable and to produce forest material for the use of the 
farmer and the stockman. 

th. To study the findings of other agencies that the information thus 
obtained may be used to improve the growth, management. and utilization 
of the timber within the state and to protect it against damage by fire, 
insects, disease and other harmful agencies. 

6th. To collect, to compile and to publish statistics relative to Montana 
forests and forestry and the influences flowing therefrom; to prepare and 
publish bulletins and reports, with the necessary illustrations and maps 
that the information collected by said station in forestry and in conserva- 
tion may be made available for use and to distribute said information or 
material in such other ways as the state board of education may direct. 

7th. To collect a library and bibliography of literature pertaining to 
or useful for the purpose of this act. | 

8th. To study logging, lumbering and milling operations and other oper- 
ations dealing with the products of forest soils with special reference to 
their improvement; to investigate, and make tests of forest products pro- 
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duced or that may be produced within the state that markets may be 
improved thereby. 

9th. To consider such other scientific and economic problems as, in the 
judgment of the state board of education, are of value to the people of the 
state. | 

10th. To cooperate with the other departments of the University of 
Montana, the state forester and the state board of land commissioners, 
the state fish and game commission, the state livestock commission and 
with other departments and branches of the state government when mu- 
tually beneficial, with private individuals and agencies; and to cooperate 
with the United States government and its branches as a land grant in- 
stitution, or otherwise, in accordance with their regulations. 


llth. To establish such field experiment stations as in the judgment 
of the state board of education may be necessary. The state board of 
education is hereby authorized to accept, for and in behalf of the state 
of Montana, such gifts of land or other donations as may be made to the 
state for the purposes of this act. [En. Sec. 3, Ch. 141, L. 1937.] 


877.4. Reports—publication. The state board of education may require 
such regular and special reports to be prepared as it deems necessary. Such 
regular reports and the special reports and bulletins, with proper illustra- 
tions and maps, shall be printed and distributed as the state board of 
education may direct, and as the interests of the state and of science and 
industry may demand. [En. Sec. 4, Ch. 141, L. 1937.] 


877.5. Oath of office. The dean of the forestry school, the officers and 
employees of said station, appointed or assigned, and their assistants shall 
take an oath to perform all the services required of them under this act 
and to guard carefully all confidential information accumulated in the 
progress of their work; and to turn into the station as state property all 
correspondence, notes, illustrations, and data of any kind accumulated by 
them in performing the work of the station. [En. Sec. 5, Ch. 141, L. 1937.] 


CHAPTER 84, MONTANA SCHOOL OF MINES—STATE BUREAU 
OF MINES AND GEOLOGY 


884. Objects and duties of bureaus. The bureau shall have for its object 
and duties the following: . 

1. To collect, to compile, and to publish statistics relative to Montana 
gceology, mining, milling and metallurgy. 

2. To collect typical geological and mineral specimens and samples of 
products; to collect photographs, models, and drawings of appliances used 
in the mines, mills and smelters of Montana. 

3. To collect a library and a bibliography of literature pertaining to 
or useful for the progress of geology, mining, milling, and smelting in 
Montana. 

4. To study the geological formations of the state, with special reference 
to their economic mineral resources, both metallic and non-metallic. 

Do. To examine the topography and physical features of the state with 
reference to their practical bearing upon the occupation of the people. 
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6. To study the mining, milling, and smelting operations carried on in 
the state, with special reference to their improvement. 


7. To prepare and to publish bulletins and reports, with necessary illus- 
trations and maps, which shall embrace both a general and a detailed 
description of the natural resources and geology, mines, mills and reduction 
plants of the state. 


8. To make qualitative examinations of rocks and mineral samples. 


9. To consider such other scientific and economic problems as in the 
judgment of the state board of education are of value to the people of the 
state. 

10. To communicate special information on Montana geology, mining 
and metallurgy. 

11. To cooperate with the other vapor ihats of the University of Mon- 
tana, with the state mine inspector, and with other departments of the 
state government as may be mutually beneficial; and to cooperate with 
the United States geological survey and with the United States bureau of 
mines, in accordance with the regulations of those institutions. 

12. It shall also be the duty of the bureau of mines and geology, upon 
the request of the department of state lands and investments, to make 
examinations of state lands with regard to their geological formation and 
structure and as to all features relating to the character, extent and prob- 
able value of mineral deposits therein, including oil and gas; provided, 
however, that these services by the bureau shall be limited to the time that 
its personnel has available for such work in addition to its duties as defined 
in the preceding sections. Written reports shall be prepared of the exam- 
inations made. 

Subject to the same limitations and conditions as above enumerated, the 
bureau of mines and geology shall carry on field examinations for other 
branches and agencies of the government of the state. 

Traveling expenses incurred by the examiner, including meals, lodging 
and incidental expenses, shall be paid by the department requesting the 
examination from available appropriations upon the presentation of claims 
in the ordinary form. [As amended See. 1, Ch. 58, L. 1937.] 


CHAPTER 91, THE PUBLIC SCHOOLS—SUPERINTENDENT 
OF PUBLIC INSTRUCTION 


933. Official staff—salaries—qualifications. The superintendent of 
puble instruction shall have the power to appoint one deputy, who shall 
receive an annual salary of twenty-five hundred dollars, one high sehool 
supervisor at an annual salary of twenty-five hundred dollars, one rural 
school supervisor at an annual salary of twenty-five hundred dollars each, 
one music supervisor at an annual salary of twenty-five hundred dollars, 
one clerk at an annual salary of fifteen hundred dollars, and two stenog- 
raphers at an annual salary of twelve hundred dollars each. Such deputy, 
high school supervisor, rural school supervisor, clerk, and stenographers 
shall perform such duties pertaining to the office as the superintendent 
may direct. Such music supervisor shall be qualified to perform the fol- 
lowing duties: Supervise the teaching of music in the graded, rural and 
high schools of this state, and assist the teachers and faculty in said schools 
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in establishing and carrying out a progressive music program for the bene- 
fit of all children in the publie schools of the state, supervise and direct the 
examinations, issuance of certificates, keeping of records in connection with 
the foregoing duties, and perform all other duties required in carrying on 
the work in applied music as prescribed in sub-section 10 of section 1092 
Revised Codes of Montana, 1935, and the laws of Montana relating to music 
education in the public schools. The music supervisor must possess the 
following qualifications: A graduate in public school musie from an ac- 
credited college or university, and said supervisor shall have had five (5) 
years teaching experience in public school music. The music supervisor 
shall perform only such duties as apply to music supervision. [As amended 
Sec. 1, Ch. 149, L. 1937. ] 


939. Report. 
References 
State v. Cooney et al., 102 M 521, 526, 59 P 2d 48. 


941. Course of study. 


References 
State v. Cooney et. al., 102 M 521, 526, 59 P 2d 48. 


943. County superintendents. 


References 
State v. Cooney et al., 102 M 521, 526, 59 P 2d 48. 


CHAPTER 92, COUNTY SUPERINTENDENT OF SCHOOLS 


975. Clerk and deputy. The county superintendent of counties having 
fifty or more teachers in third-class districts is authorized to appoint one 
clerk, and the county superintendent of counties having fewer than fifty 
teachers in third-class districts may, with the permission of the county 
commissioners, appoint a clerk at a salary to be fixed by the board of county 
commissioners. 


The county commissioners of counties having not fewer than seventy-five 
public school teachers in districts of the third-class shall appoint one deputy, 
other than the clerk, for every seventy-five teachers in such districts from 
a list furnished by the county superintendent. Such deputy shall hold a 
Montana certificate not less in value than a professional grade certificate, 
and shall be paid a salary to be fixed by the county commissioners in an 
amount not to exceed eighty per cent (80%) of the salary of the county 
superintendent. [As amended See. 1, Ch. 20, L. 1939. ] 


CHAPTER 93, SCHOOL TRUSTEES 


1002. Qualifications of electors. Every citizen of the United States, 
twenty-one years old, who has resided in the state of Montana for one year, 
and thirty days in the school district next preceding the election, and whose 
name appears on the tax rolls of the county of which that school district 
is situate, or whose wife or husband’s name appears on the tax rolls of that 
county, or who is a parent, guardian or person having custody and control 
of any child then attending school in such district, or who will be eligible 
to attend such school during the term that the school officers then to be 
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elected shall hold office, may vote thereat. [As amended See. 1, Ch. 83, L. 
1939. | 


NOTE.—This section, as amended, violates section 2 of Article IX of the state con- 
stitution. Attorney general’s opinions, No. 32, volume 18. 


1003. Challenges and oath of voters. Any person offering to vote may 
be challenged by any elector of the district, and the judges must thereupon 
administer to the person challenged an oath and affirmation in substance as 
follows: “You do solemnly swear, (or affirm) that you are a citizen of 
the United States; that you are twenty-one years of age; that you have 
resided in the state for one year, and in this school district thirty days next 
preceding this election, that your name or your wife or husband’s name, 
appears upon the tax rolls of this county for the current year, or that you 
are the parent, guardian, or person having custody and control of a child 
now attending this school, or who will be eligible to attend this school 
- during the term that the school officers then to be elected shall hold office, 
that you have not voted this day, so help you, God.” 


If he takes this oath or affirmation, his vote must be received, otherwise 
rejected. Any person who shall swear falsely before any judge of election 
shall be guilty of perjury, and punished accordingly. [As amended See. 2, 
Ch.-83)- 0. 1939, | 

NOTE.—See note to sec. 1002, above. 


1008. Power over property. The board of trustees of each school district 
- shall have custody of all school property belonging to the district, and shall 
have power in the name of the district, or in their own names as trustees 
of the district, to convey by deed all the interest of their district in or 
to any school house or lot directed to be sold as hereinafter provided, and 
all conveyances of real estate made to the district or to the trustees thereof 
shall be made to the board of trustees of the district and to their successors 
in office; said board, in the name of the district, shall have power to trans- 
act all business necessary for maintaining schools and protecting the rights 
of the district; the trustees of the district shall have the power to lease any 
property belonging to the district which is not being used for school pur- 
poses. 


Whenever, after the passage and approval of this act, a conditional deed 
has been issued to a schoo] district for land or whenever land has been 
used at will or sufferance for a school site and there has been built upon 
such land a school house and other improvements, and said building and 
improvements cease to be used for the maintenance of a school in acecord- 
ance with the provisions of section 1014 and 1015, Revised Codes of Mon- 
tana, 1935, said board of trustees must be notified in writing by the owner 
or claimant of the land which has been so deeded or used by will or suf-, 
france for a school site that he intends to repossess the land and the school 
trustees shall, within a period of not exceedng one (1) year, remove the 
building and improvements placed thereon or they shall be deemed there- 
after to have forfeited any further right to such property. Provided further 
that before the landowner or claimant to said land shall have the right 
to give the notice of removal aforesaid, the intent to abandon said land 
by: the school district must have been expressed by the duly qualified 

electors in the school district in accordance with the provisions of sub- 
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division eight (8) of section 1015, Revised Codes of Montana, 1935. [As 
amended See. 1, Ch. 186, L. 1937: Amd. See. 1, Ch. 206, L. 1939. | 


1010. Transportation of pupils. 


Where a board of school trustees closes 
a school in its district, as authorized un- 
der section 1010, Revised Codes, it in its 
discretion may either send the children 
in the district to another district provid- 
ing for and paying their transportation to 
such district, or for their rent, board and 
tuition while attending school in the dis- 
trict to which they are sent. State v. 
School Dist. No. 73 et al., 106 M 223, 228 
et seq., 76 P 2d 330. 

Id. Courts have no power to compel a 
board of school trustees to exercise its 
discretion lodged in it under section 1010, 
in any particular way, but may by writ of 
mandate compel action in one of the al- 
ternative ways indicated by the section 
when closing the school in any district. 

Id. Where the schedule of rates for 
transportation of school children provided 
for by section 1010, Revised Codes, proves 
inadequate to furnish transportation for 
pupils to another district because of the 
closing of their own school, or board and 
rent in another district, the school board 
must provide such facilities at whatever 
cost, with the approval of the county su- 
perintendent. . 

Id. A board of school trustees closed a 
school where only two children were at- 
tending and directed that they be sent to 


a school seven or eight miles distant from 
their home, making an offer to the par- 
ents to pay $15 monthly: for their trans- 
portation or for their rent and board 
while there attending school, which amount 
was later increased to $19. The offer was 
rejected as inadequate and a proceeding 
in mandamus instituted to compel the 
board to provide either transportation, or 
rent and board and tuition in accordance 
with the provisions of section 1010, Re- 
vised Codes. Held, on appeal from a judg- 
ment of dismissal, that the court erred in 
dismissing the proceeding, the board hav- 
ing failed in its duty in the premises as 
declared in said section. 

By enacting section 1075, supra, declar- 
ing when a teacher shall be deemed to have 
been reelected the legislature may not be 
said to have contemplated either to amend 
or repeal sections 1010 and 1044, Revised 
Codes, authorizing boards of school trus- 
tees to close schools when they deem it for 
the best interest of the pupils in a district 
to do so, or when its enrollment falls be- 
low five. Moses v. School District No. 53, 
107 M 300, 305, 86 P 2d 407. 

References 

McBride v. Reardon et al., 105 M 96, 99, 
69 P 2d 975. 


1010.3. Attendance of elementary school pupil at school outside of state. 
When the board of trustees of any school district shall deem it for the best 
interests of any pupil or pupils residing in such school district to attend an 
elementary school in some school district in a county situated in another 
state, and which school district adjoins the school district in which such 
pupil or pupils reside, and written consent thereto has been given by the 
county superintendent of schools of the county in which such pupil or pupils 
reside in accordance with the provisions of section 10138, such board may 
expend any moneys belonging to their district for the purpose of either pay- 
ing for the transportation of such pupil or pupils from their homes to the 
school in the district in the other state which is to be attended, or for board, 
rent or tuition for such pupil or pupils while actually attending such school, 
in the same manner and to the same extent as such money might be expended 
for transportation, board, rent or tuition of such pupil or pupils if permis- 
sion were given for attending an elementary school in another school district 
in the county in which such pupil or pupils reside in accordance with the 
provisions of section 1010. [Hn. See. 1, Ch. 217, L. 1939.] 


1013. Transfer of apportionments. Children may attend elementary 
schools in districts in the county outside of the district in. which they reside, 
or in a district in an adjoining county, or in a district in a county in another 
state when the district in such other state adjoins the district in which they 
reside, when written permission is secured from the board of trustees of 
the district in which they are to attend school and when written permission 


116 


Ch. 93 SCHOOL TRUSTEES 1015 


has been given by the county superintendent of schools of the county in 
which the children reside. All such permits shall expire at the end of the 
school year. When any child is given such written permission as herein pro- 
vided to attend school in any school district the county superintendent shall 
immediately after giving such written permission, give the county treasurer 
written notice AI8 in which shall be stated the name of the child to 
whom such permission is given, the district in which the child resides and 
the district in which such child is to attend school under such permission, 
and the county treasurer shall, whenever any apportionments of school 
moneys are made in such county during the school year, transfer to the dis- 
trict in which such children are attending school under such permission 
all moneys due by apportionment to them. [As amended Sec. 2, Ch. 217, 
L.+1939. | | 


1015. Duties of trustees. Every school board unless otherwise specially 
provided by law shall have power and it shall be its duty: 


1. To preseribe and enforee rules not inconsistent with law, or those 
prescribed by the superintendent of public instruction for their own gov- 
ernment of schools under their supervision. 


2. To employ or discharge teachers, mechanics, or laborers, and to fix _ 
and order paid their wages; provided, that no teacher shall be employed 
except under resolution agreed to by a majority of the board of trustees 
at a special or regular meeting; nor unless such teacher be the holder of 


a legal teacher’s certificate in full force and effect. All contracts of em- 


ployment of teachers, authorized by proper resolution of a board of trustees, 
shall be in writing and executed in duplicate by the chairman and clerk 
of the board, for the district and by the teacher. 

3. To determine the rate of tuition of non-resident pupils. 

4. To fix the compensation of the clerk. 

5. To enforce the rules and regulations of the superintendent of public 
instruction for the government of schools, pupils, and teachers and to 
enforce the course of study. 

6. To provide for school furniture and for everything needed in the 
schoolhouse or for the use of the school board. 

7. To repair and insure schoolhouses and to rent, lease and let to such 
persons or entities as the board may deem proper, the grade school halls, 
eymnasium and buildings and part thereof for such time and rental as 


- the board may designate. All rentals shall be paid to the county treasurer 


for the credit of the school district. 

8. To purchase, acquire, sell and dispose of plots or parcels of land 
to be used as sites for schoolhouses, school dormitories and other school 
buildings, and for other purposes in connection with the schools in the dis- 
trict; to build, purchase or otherwise acquire schoolhouses, school dormi- 
tories and other buildings necessary in the operation of schools of the 
district, and to sell and dispose of the same; provided, that they shall not 
build. or remove schoolhouses or dormitories, nor purchase; sell or locate 
school sites unless directed so to do by a majority of the electors of the 
district voting at an election held in the district for that purpose, and such 
election shall be conducted and votes canvassed in the same manner as at 
the annual election of school officers, and notice thereof shall be given by 
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the clerk by posting three notices in three public places in the district at 
least ten days prior to such election, which notices shall specify the time, 
place, and purpose of such election. Provided, further, that this subdivision 
shall not be so construed as to prevent the board of trustees from pur- 
chasing one or more options for a school site. 

9. To hold in trust for their district all real or personal property for 
the benefit of the school thereof. 

10. To suspend or expel pupils from school who refuse to obey the 
rules thereof, and to exclude from school, children under six years of age 
where the interest of the school requires such exclusion. 

11. To provide clothing and medical aid for indigent children when it 
shall be made to appear that such aid is needed; and when deemed ad- 
visable to employ a physician or registered nurse to make inspections into 
the sanitary conditions of the school and the general health conditions of 
each pupil, and to make a full, detailed report to the board of trustees. 
The clerk of the district shall furnish immediately to each parent or guard- 
ian a copy of such portion of the above-mentioned report as pertains to 
his child or ward. 

12. To require pupils to be furnished with suitable books as a condition 
of membership in school. | | 

13. To exclude from school and school lbraries all books, tracts, papers 
and other publications of immoral and pernicious nature. 

14. To require teachers to conform to the law. 

15. To make an annual report, as required by law, to the county super- 
intendent on or before the’ first day of August in each year, in the manner 
and form and on the blanks prescribed and furnished by the superintendent 
of public instruction. 

16. To make a report directly to the superintendent of public instruction 
whenever instructed by him to do so. 

17. To determine what branches, if any, in addition to those required 
by law, shall be taught in any school in the district, subject to the approval 
of the county superintendent, in districts of the third class. 

18. To visit every school in their district at least once in each term, 
and to examine carefully into its management, conditions, and needs. This 
clause applies to each of the trustees. 

19. To provide separate privies or Suiionees for the use of the sexes 
at all schoolhouses, where the same do not exist, and to see that the same 
are kept in good repair, and in a clean wondifion! Such privies or out- 
houses must be located and built in such manner as to secure privacy. 
In all cases where there is no fence dividing the play yards of the sexes. 
the privies or outhouses herein named shall be separate and distinct build- 
ines, and situated at least twenty feet apart, and to require that all 
teachers and janitors use due care in keeping all toilets in good repair and 
in clean condition and free from obscenity; provided, that any trustee or 
trustees, teachef, janitor, or janitors, failing to comply with the provisions 
of this act, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not exceeding one hundred dollars, or im- 
prisoned in the county jail-not exceeding ninety days, or both such fine 
and imprisonment in the discretion of the court. 
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20. To allow pupils residing in other districts to attend school in the 
district of which they have charge, if in their judgment there is sufficient 
room. 


21. ‘To procure, by purchase or donation, and to cause to be displayed 
daily in suitable weather, an American flag, with accompanying necessary 
fixtures, for each and every schoolhouse in their respective districts. Said 
flags shall be off dimensions not less than four by six feet, and shall be 
made from durable material. The school trustees are hereby authorized 
and empowered to use such portion of the school funds as remain in their 
hands, and which is not otherwise appropriated, for the purchase and erec- 
tion of fixtures. 

22. To.close school at their discretion during the annual session of the 
state teachers’ association, and to allow teachers to attend the same without 
loss of salary. [As amended See. 1, Ch. 165, L. 1987.] 


1015.3. Use of schools for adult education. The board of trustees of any 
school district or of any county high school is authorized to permit the 
use of school rooms for adult education schools or classes for all adults 
sixteen years of age or over. [En. Sec. 1, Ch. 140, L. 1987.] 


1015.4. Trustees may dispose of property not required for school pur- 
poses—procedure. The board of trustees of any school district, county 
high school, school districts maintaining a district high school or junior 
high school, and joint school districts, shall have the power to sell and 
dispose of or to exchange any lands, building, fixtures or other property 
of the district which has become or is about to become abandoned, obsolete, 
undesirable or unsuitable for school purposes of said district; provided, 
however, that before making any such sale or exchange the board shall 
duly pass a resolution declaring such lands, buildings, fixtures or other 
property to be or about to become abandoned, obsolete, undesirable or 
unsuitable for school purposes of said district, and providing for the sale 
and disposition or exchange thereof; provided further that notice of the 
meeting at which said resolution is to be considered for final adoption and 
of the proposed passage of said resolution shall be given as provided by 
law for notices of election of trustees, at which meeting the electors of 
said district shall have the right to be present and to protest the passage 
of said resolution. If at the hearing on such resolution protests against 
the adoption of the same shall be made and the board of trustees shall 
adopt the same over such protests, the resolution shall not become effective 
for five (5) days after the date of its adoption, during which time any 
taxpayer or taxpayers may appeal to the district court by filing with the 
clerk of such court a verified petition, a copy of which shall theretofore 
have been served upon the clerk or secretary of the board of trustees. 
Said petition shall set forth in detail the objections of the petitioners to 
the adoption of such resolution or to the disposal of the property as pro- 
vided for in said resolution. The service and filing of said petition shall 
operate to stay such resolution until final determination of the matter by 
the court. Upon the filing of such petition the court shall immediately fix 
a time for hearing the same which shall be at the éarliest convenient time. 
At such hearing the court shall hear the matter de novo and may take 
such testimony as it deems necessary. Its proceedings shall be summary 
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and informal and its determination shall be final. The powers and authority 
granted by this act shall be in addition to the powers and authority granted 
in sections 1014, 1173, subdivision 2 of section 1262.83 and subdivision 8 


of section 1015, as amended, of the Revised Codes of Montana, 1935. [En. 
See. 1, Ch. 106, L. 1939.] 


1016. Letting contracts and furnishing supplies, trustees not to be 


interested in—advertising for bids required, when. 


The provisions of section 1016, Revised 
Codes, declaring that it shall be unlawful 
for any school trustee to have any pecuni- 
ary interest in the erection of school- 
houses, the repairing of the same, the 
furnishing of supplies, ete., held not vio- 
lated by an agreement between the board 
of trustees and one of its members under 


which the children of the latter, upon clos- 
ing of their school, were to be furnished 
with transportation to, or board, rent and ~ 
tuition at, the location of the school to 
which they were transferred. State. v. 
School District No. 73 et al., 106 M 223, 
229, 76 P 2d 330. 


CHAPTER 94, BUDGET SYSTEM 


1019.25. State superintendent to enforce and supervise provisions of act. 


References 


State v. Cooney et al., 102 M 521, 526, 59 P 2d 48. 


CHAPTER 95, SCHOOL DISTRICTS 


1034. Consolidated districts—procedure in event of consolidation—bond- 


ed debts. 

Section 1034, requiring a county super- 
intendent of schools upon receipt of a 
petition for a consolidation of school dis- 
tricts, within ten days ‘‘to cause a ten 
days’ posted notice’’ to be given of the 
election, held to mean that the superin- 


tendent has ten days within which to act 
voluntarily, and not to be a limitation on 
the time within which the election notices 
may be posted. Swain v. Redeen, 101 M 
521, 528, 55 P 2d 1. 


CHAPTER 96, RURAL SCHOOL DISTRICTS 
1044. Powers and duties of trustees—budget—taxes. 


Section 1044, Revised Codes, having to 
do with the power of rural school districts 
to close schools with an enrollment of 
fewer than five when the pupils can be 
more economically and satisfactorily cared 
for in another school, and 1075, declaring 
when teachers shall be deemed to have 
been reelected automatically, must be read 
and construed together. Moses v. School 


Id. By enacting section 1075, supra, 
declaring when a teacher shall be deemed 
to have been reelected the legislature may 
not be said to have contemplated either 
to amend or repeal sections 1010 and 1044, 
Revised Codes, authorizing boards of 
school trustees to close schools when they 
deem it for the best interest of the pupils 
in a district to do so, or when its enroll- 


District No. 53, 197 M 300, 305 et seq., 86 


ment falls below five. 
P 2d 407. 


CHAPTER 98, GRADES AND COURSES OF STUDY IN THE 
PUBLIC SCHOOLS 


1054. Course of study in public schools. All public schools shall be 
taught in the English language, and instruction shall be given in the fol- 
lowing branches, viz.: Reading, penmanship, written arithmetic, mental 
arithmetic, orthography, geography, English grammar, physiology and 
hygiene, with special reference to the effect of alcoholic stimulants and 
nareotics on the human system, civics (state and federal), United States 
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history, the history of Montana, music, art, elementary agriculture includ- 


ing cooperative economics. [As amended Sec. 1, Ch. 158, L. 1937.] 


CHAPTER 99, SCHOOL DAY, MONTH AND YEAR—HOLIDAYS— 
PIONEER AND ARBOR DAY 


1070.1. Constitution day. That the 17th day of September of each year 
shall be designated and known as ‘‘Constitution day’’ in the state of Mon- 
tana. [Hn. Sec. 1, Ch. 194, L. 1937.] 


1070.2. Observation of constitution day. That all public schools and 
high schools within the state shall observe ‘‘Constitution day’’ by conduct- 
ing appropriate exercises in commemoration thereof under the direction 
of the superintendent of public instruction. [En. Sec. 2, Ch. 194, L. 1937.] 


CHAPTER 101, TEACHERS—POWERS AND DUTIES 


1075. Re-election of teachers—when automatic—acceptance. 


Section 1044, Revised Codes, having to 
do with the power of rural school districts 
to close schools with an enrollment of 
fewer than five when the pupils can be 
more economically and satisfactorily cared 
for in another school, and 1075, declaring 
when teachers shall be deemed to have 
been reelected automatically, must be read 
and construed together. Moses v. School 
District No. 53, 107 M 300, 303 et seq., 86 
P 2d 407. 


Id. The provision of section 1075 that: 


when a teacher has served three consecu- 
tive years in any district in the state she 
shall be deemed reelected from year to 
year unless the board of trustees shall on 
or before the first day of May give her 
notice that her services will not be re- 
quired for the ensuing year, means re- 
employment under the same terms and con- 
ditions as the preceding year’s employ- 
ment, 

Id. By enacting section 1075, supra, de- 
claring when a teacher shall be deemed to 
have been reelected the legislature may 

not be said to have contemplated either to 


amend or repeal sections 1010 and 1044, 
Revised Codes, authorizing boards of 
school trustees to close schools when they 
deem it for the best interest of the pupils 
in a district to do so, or when its enroll- 
ment falls below five. 

Id. Held, in an action by a teacher in 
a rural district who after teaching for 
three consecutive years had not been noti- 
fied that her services would not be re- 
quired for the next succeeding year, to 
recover the amount she would have re- 
ceived if reemploved, under the provisions 
of section 1075, Revised Codes, declaring 
that in such circumstances she should be 
deemed automatically reemployed, that the 
enrollment having fallen to two, the board, 
under section 1044, had the power to close 
the school and void the contract, as well 
as under the proviso in the contract, ac- 
quiesced in by plaintiff, that the school 
could be closed for lack of attendance 
whereupon the contract should be con- 
sidered at an end, and that the court in 
entering judgment on the pleadings in 
favor of plaintiff committed error. 


CHAPTER 104, TEACHERS’ RETIREMENT SALARY FUND 


1113-1132, (By implication) 


[Repealed Sec. 20, Ch. 87, L. 1937.| 


CHAPTER 104-A, THACHERS’ RETIREMENT SYSTEM 


1132.1. Definitions. The following words and phrases used in this act 
shall have the following meanings unless a different meaning is plainly 


required by the content: 


(1) “Retirement system” shall mean the teacher’s retirement system of 
the state of Montana provided for in section 1132.2. 


(2) “Retirement board” shall mean the retirement board provided by 
sections 1132.3 to, 1132.17 to administer the retirement system. 
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(3) “Employer” shall mean the state of Montana or the board of trustees 
of any school district employing teachers subject to the provisions of this 
act; or other agency of and within the state by which the teacher is paid. 

(4) “Teacher” shall mean any teacher in the public elementary and 
' high schools of the state, and the university of Montana, as constituted in 
accordance with section 852, Revised Codes of Montana, 1935, ineluding 
all kindergarten teachers in the public schools, and shall include any school 
librarian or physical training teacher, principal, vice principal, supervisor, 
superintendent, county superintendent of schools, and any other member 
of the teaching or professional staff of any public elementary or high school 
of this state, and any administrative officer or member of the instruc- 
tional or scientific staff of the university of Montana; provided that no 
person shall be deemed a teacher within the meaning of this act who is not 
so employed for full time outside vacation periods. The word “teacher” 
shall also include any person employed in the office of or by the super- 
intendent of public instruction in the performance of duties pertaining to 
instructional services. In all cases of doubt, the retirement board shall 
determine whether any person is a teacher as defined in this act. 

(5) “Member” shall mean any person included in the membership of 
the system as provided in 1182.18. 

(6) “Service” shall mean service as a teacher as described in subsection 
(4) of this section and paid for by an employer as described in subsection 
(3) of this section. 

(7) “Prior service” shall mean service as a “teacher”, or in a similar 
capacity outside the state, rendered prior to the date of establishment of 
the system, and in the case of teachers in the University of Montana ren- 
dered prior to September 1, 1939, for which credit is allowable as provided 
in 1182.19 to 1182.25, provided further, that any teacher, mustered 
into or serving in the military forces of the United States government, 
during the period of war, shall receive ‘prior service credit” for such 
period of service. 

(8) ‘Membership service” shall mean service as a teacher rendered 
while a member of the isd ods at System. 

(9) “Creditable service” shall mean prior service plus membership as 
provided in 1132.19 to 1182.25. 

(10) “Beneficiary” shall mean any person in receipt of a pension, an- 
nuity, a retirement allowance, or other benefit as provided by this act. 

(11) “Regular interest” shall mean interest at four per centum per 
annum compounded annually, or at such other rate as may be set by the 
retirement board in accordance with 1132.38. 

(12) “Accumulated contributions” shall mean the sum of all the amounts 
deducted from the compensation of a member or paid by a member as 
provided for in 1132.20, and eredited to his individual account in the 
annuity savings fund, together with interest. Regular interest shall be 
computed and allow ed on such total or part thereof when used to provide 
a benefit at the time of retirement. Interest at the rate of three-fourths 
the regular rate shall be computed and paid on such total amounts or part 
thereof when withdrawn for any other purpose. 

(13) “Earnable compensation” shall mean the full rate of the com- 
pensation, pay or salary that would be payable to a teacher if he worked 
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the full normal working time except that any compensation in excess of 
two thousand dollars ($2,000) per annum shall be used as two thousand 
dollars ($2,000) for the purpose of this system. In cases where compen- 
sation includes maintenance, the retirement board shall fix the value of 
that part of the compensation not paid in money. 

(14) “Average final compensation” shall mean the average annual com- 
pensation, pay or salary earnable by a member during his last ten years 
of service as a teacher. 


(15) “Medical board” shall mean the board of physicians provided for 
in 1182.14. 
(16) “Annuity” shall mean payments for life derived from the accumu- 


lated contributions of a member as provided in this act. All annuities shall 
be paid in equal monthly installments. 

(17) “Pensions” shall mean payments for life derived from money pro- 
vided by the employer as defined in this act. All pensions shall be paid 
in equal monthly installments. 

(18) “Retirement allowance” shall mean the annuity plus the pension. 

(19) “Annuity reserve” shall mean the present value of all payments 
to be made on account of a member’s annuity granted under the provisions. 
of this act, computed upon the basis of such mortality tables as shall be 
adopted by the retirement board and regular interest. 

(20) “Pension reserve” shall mean the present value of all payments 
to be made on account of a pension granted under the provisions of this 
act, computed on the basis of such mortality tables as shall be adopted 
by the retirement board with regular interest. 

(21) “Actuarial equivalent” shall mean a benefit of equal value when 
computed upon the basis of such mortality tables as shall be adopted by 
the retirement board and regular interest. 

(22) “Former retirement system” shall mean the retirement system 
established under sections 1113 to 1132 inclusive, of the Revised Codes of 
Montana, 200,094) Hine mec, lo Ch, 87, ly 1987 3 Amd (See, 1, Che 202. i: 
1939: Amd Sec..1°Ch, 215, L.°1939, | 


Held, that under chapter 87, laws of 
1937, (sections 1132.1 to 1182.52) being 
a revision of all prior laws relating to 


NOTE.—Paragraph seven (7) of this 
section was amended by section 1 of chap- 
ter 202 of the laws of 1939. Section 1 of 


the teachers retirement fund, the retire- 
ment board has supervision over the in- 
vestment of the funds mentioned therein, 
and that it may in its discretion invest 
such funds in emergency relief warrants 
issued under chapter 85 of the same laws. 
Kraus v. Riley et al., 107 M 116, 119, 80 P 
2d 864. 


chapter 215 of the laws of 1939 also 
amended this section including paragraph 
seven (7). As given above, paragraph 
seven (7) includes the substance of both 
amendments as the acts were both ap- 
proved by the governor on the same day 
and it is not possible to determine whether 
one amends the other. 


1132.2. Name and date of establishment. A state teachers’ retirement 
system is hereby established for the teachers of the state of Montana, and 
placed under the management of a “retirement board” for the payment 
of retirement allowances and other benefits under the provisions of this 
act. The retirement system herein created shall have such powers and 
privileges of a corporation as may be necessary to carry into effect the 
provisions of this act. The retirement system so created shall begin opera- 
tion as of the first day of September, 1937, except that the state’s con- 
tribution to the pension accumulation fund shall begin with the fiscal year, 
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July 1, 19387; and such system shall be known as “The Teachers’ Retirement 
System of the State of Montana”, and by such name all of its business shall 
be transacted, all of its funds invested, and all of its cash and securities 
and other property held in trust for thé purpose for which received. [En. 
Sec. 2; Ch. 87, L, 1937.] 


1132.3. Administration. The general administration re the responsi- 
bility for the proper operation of the retirement system and for making 
effective the provisions of this act are hereby vested in a retirement board. 
Subject to the limitations of this act the retirement board shall from time 
to time establish rules and regulations for the administration and trans- 
action of the business of the retirement system and shall perform such 
other functions as are required for the execution of this act. The mem- 
bership of the retirement board shall consist of five persons as follows: 

(a) The superintendent of public instruction 

(b) The state treasurer 

(c) The attorney general 

(d) Two other members known as teacher members who shall be mem- 
bers of the retirement system and who shall be appointed by the state 
board of education as hereinafter provided. [En. Subd. (1), See. 3, Ch. 
ot Os Oe RY At 


1132.4. Appointment of members—terms. At the first regular meet- 
ing of the state board of education following September 1, 1937, the state 
board of education shall appoint and designate two qualified teacher mem- 
bers of the retirement board, one of whom shall be designated to serve for 
one year, and the other for two years from the date of such appointment. 
Annually thereafter the said state board of education shall appoint one 
teacher member of said retirement board to succeed the teacher member 
whose term expires on such date, and each person so appointed shall hold 
said office for the period of two years from date of his appointment or 
until his suecessor shall be appointed and qualified. Until the first ap- 
pointment of such teacher members shall have been made and the teacher 
members appointed duly installed, the ex-officio members of the retire- 
ment board shall constitute an acting retirement board. [En. Subd. (2), 
Sec. 3, Ch. 87, L. 1937.] 


1132.5. Filling of vacancies in board. If a vacancy occurs in the office 
of a teacher member of said board, the vacancy may be filled until the 
next regular meeting of the state board of education by the remaining 
members of the retirement board, and at said next regular meeting of the 
state board of education said vacancy shall be filled by the said state 
board of education for the unexpired term. [En. Subd. (3), Sec. 3, Ch. 87, 
619387; ] 


1132.6. Vacancies among ex-officio members. If a vacancy occurs in 
the office of an ex-officio member of the board the vacancy shall be filled 
for the unexpired term in the same manner as the office was PrevaQusly 
filled. [En. Sub. (4), See. 3, Ch. 87, L. 1937.] 


1132.7. Oath of board members. Each member of the retirement board 
ereated by this act shall take and subscribe the oath prescribed by article 
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XTX, section 1 of the constitution of the state of Montana, and such oath 
shall be filed in the office of the secretary of state. [En. Subd. (5), See. 3, 
Ch. 87, L. 1937.] 


1132.8. Quorum. A majority of the members of the retirement board 
shall constitute a quorum for the transaction of any business. [En. Subd. 
(6), See. 3, Ch. 37] Ty 1937.1 


1132.9. Compensation of board members. The members of the retire- 
ment board shall serve without compensation except that the teacher mem- 
bers thereof shall receive a per diem fee of ten dollars each for each day 
in actual attendance at the meetings of said board or in the execution of 
their duties as members of said board; provided, however, that in no instance 
Shall any such member of said board receive as said per diem fee, a sum 
in excess of one hundred dollars in any one year; and the members of said 
board shall be allowed their actual and necessary traveling expenses while 
performing their duties as members of said board, which shall be paid 
quarterly upon proper vouchers from the expense fund hereinafter named. 
[En. Subd. (7), See. 3, Ch. 87, L. 1937.] 


1132.10. Chairman and secretary. The retirement board shall elect from 
its membership a chairman, and shall appoint a secretary who may be, but 
need not be one of its members. The secretary shall give bond in such 
amount and with such sureties as the board may require. [En. Subd. (8), 
eee 3, Ulead, Lt, 1936 | 


1132.11. Employees of board. The retirement board shall have power 
to employ and to secure the services of such technical and administrative 
employees as may be necessary for the transaction of the business of the 
retirement system. The compensation of all persons engaged by the re- 
tirement board shall be fixed by the board and all other expenses of the 
board necessary for the proper operation of the retirement system shall 
be paid at such rates and in such amounts as the retirement board shall 
approve. !|En. Subd. (9), See. 3, Ch. 87, L. 1937. ] 


1132.12. Records—reports. The retirement board shall keep in con- 
venient form such data as shall be necessary for actuarial valuation of the 
various funds of the retirement system and for checking the experience of 
the system. It shall keep a record of all of its proceedings which shall be 
open to public inspection. It shall publish biennially on or before the 
first day of January wherein the legislative assembly shall meet a report 
showing in detail the fiscal transactions of the retirement board for the 
. two years ending on the preceding thirtieth day of June, the amount of 
the accumulated cash and securities of the system and the last balance 
sheet showing the financial condition of the system by means of an actu- 
arial valuation of the assets and liabilities of the retirement system. The 
board shall submit said report to the governor and shall furnish copies 
thereof to the heads of the various departments and to the legislative 
assembly. [En. Subd. (10), See. 3, Ch. 87, L. 1937.) 


1132.13. Legal adviser. The attorney general of the state of Montana 
shall be the legal adviser of the retirement board. [En. Subd. (11), See. 
35) Ch: 87 plas 1937,] 
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1132.14. Medical board—duties. The retirement board may designate 
a medical board to be composed of three physicians not eligible to par- 
ticipate in the retirement system. If required, other physicians may be 
employed to report on special cases. The medical board shall arrange for 
and pass upon all medical examinations required under the provisions of 
this act, shall investigate all essential statements and certificates by or 
on behalf of a member in connection with an application for disability 
retirement, and shall report in writing to the retirement board its con- 
clusions and recommendations upon all the matters referred to it. [En. 
Subd. (12). pee.3, Cheo8i. cli I9oc4 


1132.15. Actuary. The retirement board shall designate an actuary 
who shall be the technical adviser of the retirement board on matters re- 
garding the operation of the funds created by the provisions of this act 
and shall perform such other duties as are required in connection there- 
with.” [En Subd. (13), Sec. 3, Ch. 87, U.-1937.]° 


1132.16. Mortality and service tables—rates. As soon after the estab- 
lishment of the system as the board may deem it necessary, the board 
with the assistance of its actuary shall make such investigation of the 
mortality, service and compensation experience of the members of the 
system as he shall recommend and the retirement board shall authorize, for 
the purpose of determining upon the proper mortality and service tables 
to be prepared and submitted to the retirement board for adoption. On 
the basis of such investigation the said retirement board shall adopt such 
tables and such rates as are required by sections 1132.40 to 1132.44. [En. 
Subd. (14), Sec. 3, Ch. 87, L. 1987.] 


1132.17. Adoption of tables—periodic actuarial investigations. It shall 
be the duty of the retirement board to adopt for the retirement system 
such mortality, service or other tables as shall be deemed necessary and 
to certify such rates of contribution as are payable by the state as herein- 
after provided. As an aid to the board in certifying the annual rates of 
payment to be made by the state under the provisions of this act the board 
shall have prepared by an actuary an annual valuation of the assets and 
abilities of the funds of the system. In the year 1940 and at least once 
in- each five year period thereafter, the actuary shall make an actuarial 
investigation into the mortality, service and compensation experience of the 
members and beneficiaries of the retirement system, and shall’ make a 
valuation of the assets and liabilities of the funds of the system, and taking 
into account the result of such investigation and valuation the board shali 
modify such mortality, service and other tables and shall fix and determine 
rates of contribution payable on account of members by the state under 
the provisions of this act, and said board shall have the power and au- 
thority at any time the same may be found necessary to readjust and 
redetermine such rates of contribution to the end that the retirement system 
shall be kept at all times upon a sound financial and actuarial basis, and 
that the contributions shall be the actuarial equivalent of the benefits pro- 
vided and paid. [En. Subd. (15), Sec. 3, Ch. 87, L. 1937.] 


1132.18. Membership. (1) The membership of the retirement system 
shall consist of the following: 
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(a) All persons who were teachers in the public elementary and high 
schools of the state during the school year nineteen hundred and thirty-six 
to nineteen hundred and thirty-seven, and who continue to be teachers 
shall become members as of the date of establishment except that any such 
teacher may notify the board on or before the thirtieth day of November, 
nineteen hundred and thirty-seven, in such form as the board may prescribe, 
that he does not Riggs to become a member, and in such case the board 
Shall exclude him from the membership. 


(b) All persons who were teachers in the University of Montana during 
the school year nineteen hundred and thirty-eight to nineteen hundred and 
thirty-nine, and who continue to be teachers shall become members as of the 
first day of September nineteen hundred and thirty-nine, except that any 
such teacher may notify the board on or before the thirtieth day of No- 
vember, nineteen hundred and thirty-nine in such form as the board may 
prescribe, that he does not desire to become a member, and in such ease the 
board shall exclude him from the membership. 

(ce) All persons who become teachers or re-enter the teaching service 
in the public elementary or high schools on or after the first day of Sep- 
tember, nineteen hundred and thirty-seven, and all persons who become 
teachers or re-enter the teaching service in the University of Montana on 
or after the first day of September, nineteen hundred and thirty-nine, shall 
become members of the retirement system by virtue of their appointment. 
-as teachers. ; 

(d) A teacher in the public elementary or high schools who shall elect 
not to become a member as provided in subdivision (a) of this subsection, 
may thereafter apply for and be admitted to membership, but no such 
teacher shall receive prior service credit unless he becomes a member before 
the first day of September, nineteen hundred and thirty-eight. 

(e) A teacher in the university of Montana who shall elect not to be- 
come a member as provided in subdivision (b) of this subsection may 
thereafter apply for and be admitted to membership, but no such teacher 
shall receive prior service credit unless he becomes a member before the 
first day of September, nineteen hundred and forty. 

(2) The retirement board may in its discretion deny the right to become 
members to any class of teachers whose compensation is only partly paid 
by the employer, or who are serving on a temporary or any other than a 
per annum basis, and it may also in its discretion make optional with 
members in any such class their individual entrance into membership. 

(3) The membership of any person in the retirement system shall cease 
if he shall be continuously absent without pay for a period of more than 
three years or if in any period of ten consecutive years after he last became 
a member he shall render less than five years of service as a teacher or 
if he withdraws his accumulated contributions or retires on a pension or 
dies, but not otherwise, except that the membership of a teacher who has 
not withdrawn his contributions and who has not had sufficient service 
to be eligible for disability retirement shall not be cancelled, provided the 
member shall prove to the satisfaction of the retirement board that absence 
from service was caused by personal illness constituting disability. 

(4) It shall be the duty of each board of school trustees and of the 
chief executive of each institution, station or division of the university 
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of Montana employing teachers subject to the provisions of this act to 
submit to the retirement board a statement showing the name, title, com- 
pensation, duties, date of birth, and length of service of each teacher 
employed in such schools and such other information regarding such teach- 
ers as the retirement board may require. [En. Sec. 4, Ch. 87, L. 1937; 
Amd. See. 2, Ch. 215, L. 1989. ] 


1132.19. Membership application and creditable service. Under such 
rules and regulations as the retirement board shall adopt, each teacher upon 
becoming a member shall file with the retirement board an application 
showing his date of birth, and such other necessary information as the 
retirement board may require for the proper operation of the retirement 
system. If a member was a teacher in the public elementary or the high 
schools during the school year immediately preceding the establishment 
of the retirement system, and becomes a member before the first day of 
September, ninteen hundred and thirty-eight, and if a member was a 
teacher in the University of Montana during the school year nineteen hun- 
dred and thirty-eight to nineteen hundred and thirty-nine, and becomes a 
member before the first day of September, nineteen hundred and forty, 
he shall itemize on such application all services as a teacher rendered prior 
to the date of establishment, including service in a similar capacity in 
other states rendered by him prior to the first day of September, nineteen 
hundred and thirty-seven, for which he claims credit. [En. Subd. (1), See. 
5, Ch: 87, 19387. Amd Subd? (1), Secra, Ch, edoe in tos 


1132.20. Prior service credit for university teachers. Any member who 
was a teacher in the university of Montana during the school year nineteen 
hundred and thirty-eight to nineteen hundred thirty-nine and becomes a 
member before the first day of September, nineteen hundred and forty, 
shall be allowed upon application to the retirement board, credit for prior 
service for either the school year nineteen hundred and thirty-seven to 
nineteen hundred thirty-eight, or the school year nineteen hundred and 
thirty-eight to nineteen hundred and thirty-nine, or for both of these years, 
provided (a) that he make application to the retirement board prior to 
the first day of September, nineteen hundred and forty; and (b) that he 
was a teacher in the university of Montana during the school year or years 
for which he makes application for such credit; and (c) that he contributes 
to the retirement fund an amount equal to the contribution that would 
have been necessary if he had been a member during the school year or 
years for which he makes application for such credit; and (d) that he 
completes the payment of such contribution before the first day of Sep- 
tember, nineteen hundred and forty-one. The amount contributed by a 
member in accordance with this section shall be credited to his individual 
accounts in the annuity savings fund. [En. Subd. (2), Sec. 3, Ch. 215, L. 
LgS9e) 


1132.21. Computing service or compensation. The retirement board 
Shall fix and determine by appropriate rules and regulations how much 
service in any year is the equivalent of a year of service, but in computing 
such service or in computing average compensation, it shall credit no period: 
of more than a month’s duration, during which a member was absent with- 
out pay, nor shall more than one year of service be credited for all service 
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in any school year. [En. Subd. (2), Sec. 5, Ch. 87, L. 1937; Re-en. Subd. 
(3), See. 3, Ch. 215, L. 1939.] 


1132.22. Verification of statement of service. Subject to the above 
restrictions and to such other rules and regulations as the retirement board 
shall adopt, said board shall verify as soon as practicable the statement 
of service submitted [En. Subd. (3), See. 5, Ch. 87, L. 19387; Re-en. Subd. 
(4). Ch. 215, L..1939.| 


1132.23. Prior service certificate. Upon verification of the statement 
of service submitted, the retirement board shall issue to each member who 
was a teacher in the public elementary or the high schools during the 
school year immediately preceding the date of establishment of the retire- 
ment system and becomes a member before the first day of September, 
nineteen hundred and thirty-eight, and to each member who was a teacher 
in the university of Montana during the school year nineteen hundred and 
thirty-eight to nineteen hundred and thirty-nine, and becomes a member 
before the first day of September, nineteen hundred and forty, a prior 
service certificate certifying to the aggregate length of prior service as a 
teacher and to the aggregate length of such service in a similar capacity 
outside of the state for which the member is entitled to credit. In such 
prior service certificate, the member shall be credited up to the nearest 
number of years and months with all service as a teacher prior to Septem- 
ber 1, 1937, and with all service not exceeding ten years in a similar capacity 
in other states, and with all service for which credit is allowable as pro- 
vided in 1132.20. [En. Subd. (4), Sec. 5, Ch. 87, L. 1937; Amd. Subd. (5), 
Bee. ao auAbot.) 1939, | 


1132.24. Certificate—modification—void when membership ceases. So 
long as membership continues, a prior service certificate shall be final and 
eonclusive for retirement purposes as to such service unless thereafter 
modified by the retirement board upon application made by the member 
within one year after the date of issuance or modification of a prior service 
certificate or upon the discovery by the retirement board of an error or 
fraud. When membership ceases such certificate shall be void. Should 
membership be resumed by the teacher, such teacher shall enter the system > 
as a teacher not entitled to prior service credit, except as provided by 
1182.32. [En. Subd. (5), Sec. 5, Ch. 87, L. 1937; Re-en. Subd. (6), See. 3, 
Ch, 215, Li. 1939] 


1132.25. Creditable service. At retirement the creditable service of a 
'member on which his retirement allowance shall be based, shall consist of 
_the membership service rendered by him since he last became a member 
and also if he has a prior service certificate, which is in full force and 
effect, the service certified on his prior service certificate. [En. Subd. 
(6), See. 5, Ch. 87, L. 19387; Re-en. Subd. (7), See. 3, Ch. 215, L. 1939.] 


1132.26. Superannuation retirement benefit. (a) Any member in serv- 
ice who has completed fifteen years of creditable service, the last ten years 
of which shall have been in this state, and who has attained the age of 
sixty may retire from service, if he files with the retirement board his 
written application setting forth at what date, not less than thirty nor more 
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than ninety days subsequent to the filing thereof, he desires such retirement 
and notwithstanding that during such period of notification, he may have 
separated from service. 

(b) After the first day of September, nineteen hundred and forty-two, 
any member in service who has attained the age of seventy years shall be 
retired forthwith or on the first day of the calendar month next succeeding 
that in which the said member shall have attained the age of seventy years. 
Hin; Subd. (1); See. 6, Chi S7y bi-19373] 


1132.27. Allowance on superannuation retirement. Upon superannua- 
tion retirement a member shall receive a superannuation retirement allow- 
ance which shall consist of: . 

(a) An annuity which shall be the actuarial equivalent of his aceumu- 
lated contributions at the time of his retirement, and 

(b) A pension of one-quarter of his average final compensation pro- 
vided his creditable service is at least thirtv-five years, otherwise, a pension 
of one one-hundred and fortieth (1/140) of his average final compensation 
multiplied by the number of years of his creditable service, and 

(c) If he has a prior service certificate in full force and effect, an 
additional pension which shal! be equal to one one-hundred and fortieth 
(1/140) of his average final compensation multiphed by the number of 
years of service certified to him on his prior service certificate. [HEn. Subd. 
(2i\e8ee.¢6; Chai8T pli, ch937J 


1132.28. Disability retirement benefit. Upon the application of a mem- 
ber in service or of his employer, any member who has had ten or more 
years of creditable service in the state of Montana may be retired by the 
retirement board not less than thirty and not more than ninety days next 
following the date of filing such application on a disability retirement 
allowance, provided that the medical board after a medical examination 
of such member shall certify that such member is. mentally or physically 
incapacitated for the further performance of duty, that such ineapacity is 
likely to be permanent and that such member should be retired. |En. Subd. 
(3), nec. 6, Ch, 87, LL, 1937) 


1132.29. Allowance on disability retirement. Upon retirement for dis- 
ability a member shall receive a superannuation allowance if he is eligible 
for a superannuation allowance; otherwise he shall receive a disability re- 
tirement allowance which shall consist of: 

(a) An annuity which shall be the actuarial equivalent of his ac- 
cumulated contributions at the time of retirement, and 

(b) A pension which, together with his annuity, shall provide a total 
retirement allowance equal to ninety per centum of one-seventieth of his 
average final compensation multiplied by the number of years of his 
creditable service, if such retirement allowance exceeds one-quarter of 
his average final compensation; otherwise; a pension which, together with 
his annuity, shall provide.a total retirement allowance equal to one-quarter 
of his average final compensation, provided, however, that no such allow- 
ance Shall exceed ninety percentum of one-seventieth of his average final 
compensation multiplied by the number of years which would be creditable 
to him were his service to continue until the attainment of the minimum 
age for superannuation retirement. [En. Subd. (4), See. 6, Ch. 87, L. 1937.] 
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1132.30. Re-examination of beneficiaries retired on account of disability. 
Once each year during the first five years following the retirement of a 
member on disability retirement allowance, and once in every three year 
period thereafter the retirement board may, and upon his application shall, 
require a disability beneficiary who has not yet attained the age of sixty 
to undergo a medical examination by the medical board or a physician or 
physicians designated by the medical board, such examination to be made 
at the place of residence of said beneficiary or other place mutually agreed 
upon. Should any disability beneficiary who has not yet attained the age 
of sixty refuse to submit to at least one medical examination in any year 
by the medical board or a physician or physicians designated by the medi- 
eal board, his allowance may be discontinued until his withdrawal of such 
refusal, and should his refusal continue for one year, all his rights in and 
to his pension may be revoked by the retirement board. |[En. Subd. (5), 
Sec. 6, Ch. 87, L. 1937, | 


1132.31. Reduction of pension on increase of earning capacity—restora- 
tion to service. Should the medical board report and certify to the re- 
tirement board that any disability beneficiary is engaged in or is able 
to engage in a gainful occupation paying more than the difference between 
his retirement allowance and his average final compensation and should 
the retirement board concur in such report, then the amount of his pension 
shall be reduced to an amount which, together with his annuity and the 
amount earnable by him, shall equal the amount of his average final com- 
pensation. Should his earning capacity be later changed the amount of 
his pension may be further modified; provided that the new pension shall 
not exceed the amount of the pension originally granted, nor an amount 
which when added to the amount earnable by the beneficiary, together 
with his annuity equals the amount of his average final compensation. <A 
beneficiary restored to active service at a salary less than the average final 
compensation upon the basis of which he was retired shall not become a 
member of the retirement system while receiving a reduced benefit. [Hn. 
Subd. (6), See. 6, Ch. 87, L. 1937. | 


1132.32. Restoration to service—subsequent retirement. Should a dis- 
ability beneficiary under age sixty be restored to active service at a com- 
pensation not less than his average final compensation his retirement allow- 
ance shall cease; he shall again become a member of the retirement system 
and contribute thereto. Any prior service certificate on the basis of which 
his service was computed at the time of his retirement shall be restored to 
full force and effect and in addition upon his subsequent retirement he shall 
be credited with all his service as a member, and should he be restored to 
active service on or after the attainment of the age of fifty-five years, his 
pension upon subsequent retirement shall not exceed the pension that he 
would have received had he remained in service during the period of his 
previous retirement nor the sum of the pension which he was receiving 

immediately prior to his last restoration to service and the pension that he 
would have received on account of his service since his last restoration had 
he entered service at that time as a new entrant. [En. Subd. (7), See. 6, 
Ch. 87, L. 1937. |] 
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1132.33. Return of contributions. (a) A member who withdraws from 
service or ceases to be a teacher for any cause other than death or retire- 
ment shall be paid such part of the accumulated contributions standing 
to the credit of his individual account in the annuity savings fund as he 
shall demand. 

(b) Should a member die before retirement the amount of the accumu- 
lated contributions standing to the credit of his individual account in the 
annuity savings fund shall be paid to his estate or to such person as he 
shall have nominated by written designation duly executed and filed with 
the retirement board. [Hn. Subd. (8), Sec. 6, Ch. 87, L. 1937. ] 


1132.34. Optional benefits. With the provision that no optional selec- 
tion shall be effective in case a beneficiary dies within thirty days after 
retirement, and that such a beneficiary shall be considered as an active 
member at the time of his death; until the first payment on account of any 
benefit becomes normally due, any member may elect to receive his benefit 
in a retirement allowance payable throughout life as hereinabove provided, 
or he may on retirement elect to receive the actuarial equivalent at that 
time of his retirements allowance in a lesser retirement allowance payable 
throughout life with the provision that: 

Option 1. If he dies before he has received in payments of his annuity 
the amount of his accumulated contributions as they were at the time of 
his retirement, the balance shall be paid to his legal representative or to 
such person as he shall nominate by written designation duly acknowledged 
and filed with the retirement board; or 

Option 2. Upon his death, his reduced retirement allowance shall be 
continued throughout the life of and paid to such person as he shall 
nominate by written designation duly acknowledged and filed with the 
retirement board at the time of his retirement; or 

Option 3. Upon his death, one half of his reduced retirement allowance 
shall be continued throughout the life of and paid to such person as he 
shall nominate by written designation duly acknowledged and filed with 
the retirement board at the time of his retirement; or 

Option 4. Some other benefit or benefits shall be paid either to the 
member or to such person or persons as he shall nominate by written desig- 
nation duly acknowledged and filed with the retirement board at the time 
of his retirement, provided such other benefit or benefits, together with 
the lesser retirement allowance shall be certified by the actuary to be of 
equivalent actuarial value to his retirement allowance and shall be approved 
by the retirement board. [En. Subd. (9), Sec. 6, Ch. 87, L. 1937.] 


1132.35. Management of funds. The retirement board shall be the 
trustees of the several funds created by this act and shall have cause to 
be invested and reinvested all of the funds subject to investment as part of 
the Montana trust and legacy fund. [En. Subd. (1), See. 7, Ch. 87, L. 
1937, | 


1132.36. Interest on funds. The retirement board annually shall allow 
regular interest on the average amount for the preceding year in each of 
the funds with the exception of the expense fund. The amounts so allowed 
shall be due and payable to said funds and shall be annually credited there- 
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to by the retirement board from interest and other earnings on the 
moneys of the retirement system. Any additional amount required to 
meet the interest on the funds of the retirement system shall be paid by 
the state during the ensuing year and any excess of earning over such 
amount required shall be deductible from the amounts to be contributed 
by the state during the ensuing year. Regular interest shall mean such 
per centum rate to/be compounded annually as shall be determined by the 
retirement board on the basis of the interest earnings of the system for the 
preceding year and of the probable earnings to be made, in the judgment 
of the board, during the immediate future. [En. Subd. (2), See. 7, Ch. 87, 
19./193%54 | 


1132.37. State treasurer custodian of funds—payments. The state treas- 
urer shall be the custodian of the several trust funds and of the securities 
in which said funds are invested. All payments from said funds shall be 
made by him only upon vouchers signed by two persons designated by the 
retirement board. A duly attested copy of a resolution of the retirement 
board designating such persons and bearing on its face specimen signatures 
of such persons shall be filed with the treasurer as his authority for making 
payments upon such vouchers. No voucher shall be drawn unless it has 
previously been authorized by resolution of the retirement board. [En. 
Subd. (3), See. 7, Ch. 87, L. 1937.] 


1132.38. Personal interest in investments forbidden. Except as herein 
-provided no member of the retirement board and no employee of the board 
shall have an interest, direct or indirect, in the gains or profits of any 
investment made by the retirement board, nor as a member of the board 
directly or indirectly, receive any pay or emolument for his services. No 
member of the said board or employee thereof shall directly or indirectly 
for himself or as an agent in any manner use the funds or deposits of the 
retirement system except to make such current and necessary payments 
as are authorized by the retirement board; nor shall any member or em- 
ployee of the board become an endorser or surety or in any manner an 
obligor for moneys loaned by or borrowed from the retirement board. [En. 
Subd. (4), See. 7, Ch. 87, L. 1937. | 


1132.39. Method of financing. There are hereby created and estab- 
lished an “annuity savings fund”, an “annuity reserve fund”, a “pension 
accumulation fund”, a “pension reserve fund”, and an “expense fund”, 
into which funds all of the assets of the retirement system shall be credited 
according to the purpose for which they are held as hereinafter prescribed. 
[En. See. 8, Ch. 87, L. 1937.1 


1132.40. Annuity savings fund. The annuity savings fund shall be a 
fund in which shall be accumulated the contributions from the compensa- 
tion of members to provide for their annuities. Contributions to and pay- 
ments from the annuity savings fund shall be made in the following man- 
ner: 

(a) Hach employer shall deduct from the compensation of each member 
on each and every payroll of such member for each and every payroll 
period subsequént to the date on which such member became a member 
an amount equal to five per centum of such member’s earnable compensa- 
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tion but no employer shall make any deductions for annuity purposes from 
the compensation of a member who has attained the age of sixty and 
rendered thirty-five vears of creditable service if such a member elects not 
to contribute. 

(b) In determining the amount earnable by a member in a payroll 
period, the retirement board may consider the rate of compensation payable 
to such member on the first day of the payroll period as continuing 
throughout such payroll period, and it may omit deductions from compen- 
sation for any period less than a full payroll period if a teacher was not 
a member on the first day of the payroll period, and to facilitate the making 
of deductions, it may modify the deduction required of any member by 
such an amount as shall not exceed one-tenth of one percentum of the 
annual compensation upon the basis of which said deduction is to be 
made. 7 

(c) The deductions provided for herein shall be made notwithstanding 
that the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent and 
agree to the deductions made and provided for herein and shall receipt in 
full for his salary or compensation; and payment of salary or compensa- 
tion less said deductions shall be a full and complete discharge and acquit- 
tance of all claims and demands whatsoever for the services rendered by 
such person during the period covered by such payment except as to the 
benefits provided by this act. : 


(d) Notwithstanding the preceding provision, no deduction shall be 
made from any member’s salary on account of which the state’s contribu- 
tions on his account are in default. 

(e) In addition to the contributions deducted from compensation as 
hereinbefore provided, subject to the approval of the retirement board, 
any member may redeposit in the annuity savings fund by a single payment 
or by an increased rate of contribution an amount equal to the total amount 
which he previously withdrew therefrom as provided in this act, or any 
part thereof; or any member may deposit therein by a single payment 
or by an increased rate of contribution amounts for the purchase of an 
additional annuity, but such additional payments shall not exceed the 
amounts computed to provide with his prospective retirement allowance 
a total retirement allowance of one-half of his average final compensa- 
tion at the minimum age at which the member will become eligible for 
Superannuation retirement. Such additional amounts so deposited shall 
become a part of his accumulated contributions, except in the case of dis- 
ability retirement, when they shall be treated as excess contributions re- 
turnable to the member in cash or as an annuity of equivalent actuarial 
value and shall not be considered in computing his pension. The aceumu- 
lated contributions of a member withdrawn by him, or paid to his estate - 
or to his designated beneficiary in event of his death as provided in this 
act, shall be paid from the annuity savings fund, and an amount equivalent 
to the difference between the accumulated contributions calculated at 
regular interest and the amount paid shall be transferred to the expense 
fund. Upon the retirement of a member his accumulated contributions 
Shall be transferred from the annuity savings fund to thé annuity reserve 
fund. [En. Subd. (1), See. 8, Ch. 87, L. 1937.] 


134 


-Ch. 104-A TEACHERS’ RETIREMENT SYSTEM 1132.41, 1132.42 


1132.41. Annuity reserve fund. The annuity reserve fund shall be the 
fund in which shall be held the reserves on all annuities in force and from 
which shall be paid all annuities and all benefits in lieu of annuities, pay- 
able as provided in this act. Should a beneficiary retired on account of 
disability be restored to active service with a compensation not less than 
his average final compensation at the time of his last retirement his annuity - 
reserve shall be transferred from the annuity reserve fund to the annuity 
savings fund and credited to his individual account therein. [En. Subd. 
(2), See. 8, Ch. 87, L. 1937. | 


1132.42. Pension accumulation fund. The pension accumulation fund 
shall be the fund in which shall be accumulated all reserves for the pay- 
ment of all pensions and from which pensions and benefits in lieu thereof 
shall be paid to or on account of beneficiaries credited with prior service. 
Contributions to and payments from the pension accumulation fund shall 
be made as follows: 


(a) On account of each member there shall be paid annually beginning 
with the first day of July, nineteen hundred and thirty-seven, into the 
pension accumulation fund by the state of Montana, a certain percentage 
of the earnable compensation of each member of the retirement system for 
the preceding school year to be known as the “normal contribution” and 
a further percentage known as the “deficiency contribution”. The rates 
per centum of such contributions shall be fixed on the basis of the liabilities 
of the retirement system as shown by actuarial valuation. Provided that 
until such time as the legislative assembly shall provide adequate funds 
for the esatblishment of such reserves as are set up in this act, such parts 
of this act as deal with the reserves to be built up by contributions from 
the state shall be inoperative. Until such time as stated above the state 
shall pay to the teachers retired under this act the amounts specified 
therein, provided, however, that for each of the years beginning July 1, 
1939, and ending June 30, 1940, and beginning July 1, 1940, and ending 
June 30, 1941, the state’s contribution shall be one hundred thousand 
dollars ($100,000.00) for each fiscal year; and which sum is hereby ap- 
propriated from the general fund of the state of Montana for such purpose ; 
provided, further, that the retirement board shall pay to the teachers 
qualifying under this act their proportionate share of the amounts specified 
herein. 


(b) On the basis of regular interest and of such mortality and other 
tables as shall be adopted by the retirement board, the actuary engaged 
by the retirement board, to make each valuation required by this act during 
the period over which the deficiency contribution is payable, immediately 
after making such valuation, shall determine the uniform and constant per- 
centage of the earnable compensation of the average new entrant, which 
if contributed on the basis of the compensation of such member throughout 
his entire period of active service, would be sufficient to provide for the 
payment of any pension payable by the state on his account. The rate per 
centum so determined shall be known as the “normal contribution” rate. 
After the deficiency contribution has ceased to be payable, the normal con- 
tribution rate shall be the rate per centum of the earnable salary of all 
members obtained by deducting from the total liabilities of the pension 
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accumulation fund the amount of the funds in hand to the eredit of that 
fund and dividing the remainder by one per centum of the present value 
of the prospective future salaries of all members as computed on the basis 
of the mortality and service tables adopted by the retirement board and 
on the basis of regular interest. The normal rate of contribution shall be 
determined by the actuary after each valuation. 

(ec) Immediately succeeding the first valuation the actuary engaged by 
the retirement board shall compute the rate per centum of the total annual 
compensation of all members which is equivalent to four per centum of 
the amount of the total pension lability on account of all members and 
beneficiaries not dischargeable by the present assets of the pension aceumu- 
lation fund and the aforesaid normal contribution if made on account of 
such members during the remainder of their active service. The rate per 
centum, originally so determined, shall be known as the “deficieney con- 
tribution”. Provided such rates shall not go into effect until the year 
1939-1940. | 

(d) The total amount payable annually by the state of Montana into 
the pension accumulation fund shall be not less than the sum of the rates 
per centum known as the normal contribution rate and the deficiency 
contribution rate of the total compensation earnable by all members during — 
the preceding school year, provided, however, that the amount of each 
annual deficiency contribution shall be at least three per centum greater 
than the preceding annual deficiency payment, and that the aggregate 
payment into the pension accumulation fund shall be sufficient, when com- 
bined with the amount in the pension accumulation fund, to provide the 
pensions payable out of the fund during the current year. 

(e) The deficiency contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal the pres- 
ent value, as actuarially computed and approved by the retirement board, 
of the total hability of such fund less the present value, computed on the 
basis of the normal contribution rate then in force, of the normal contri- 
butions to be received on account of teachers who are at that time mem- 
bers. 

(f) All interest and dividends earned on the funds of the retirement 
system shall be credited to the pension accumulation fund and the amounts 
required to allow regular interest on the annuity savings fund, the annuity 
reserve fund and the pension reserve fund shall be transferred to the 
respective funds from the pension accumulation fund. 

(g) All pensions and benefits in lieu thereof, including pensions payable 
under 1132.48, with the exception of those payable to members not 
entitled to prior service credit shall be paid from the pension accumulation 
fund. 

(h) All moneys and securities to the credit of the public school teachers’ 
retirement salary fund and the public school teachers’ permanent fund on 
the first day of September, nineteen hundred and thirty-seven, shall be 
paid by the state treasurer into the pension accumulation fund. 

(1) The retirement board may in its discretion transfer to and from the 
pension accumulation fund the amount of any surplus or deficit which 
may develop in the reserve creditable to the annuity reserve fund or the 
pension reserve fund, as shown by actuarial valuation. 
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(j) Upon the retirement of a new entrant, an amount equal to his 
pension reserve shall be transferred from the pension accumulation fund 
to the pension reserve fund. [En. Subd... (3), See. 8, Ch. 87, L. 1937; 
Par. (a), Amd. Sec. 2, Ch. 202, L. 1939.] 


1132.43. Pension reserve fund. The pension reserve fund shall be the 
fund in which shall be held the reserves on all pensions granted to mem- 
bers not entitled to His service credit and from which shall be paid such 
pensions and benefits in lieu thereof. Should a member not entitled to 
prior service credit who has been retired on account of disability be restored 
to active service with a compensation not less than his average final com- 
pensation at the time of his last retirement, the pension feserve held on 
account of his pension shall be transferred from the pension reserve fund 
to the pension accumulation fund. Should the pension of such a disability 
beneficiary be reduced as a result of an increase in his earning capacity 
the amount of the annual reduction in his pension shall be paid annually 
into the pension accumulation fund during the period of such reduction. 
[En. Subd. (4), See. 8, Ch. 87, L. 1937.] 


1132.44. Expense fund. ‘The expense fund shall be the fund to which 
shall be credited all moneys contributed for the administrative expenses of 
the retirement system and from which the expense of the administration 
of the retirement system shal] be paid exclusive of amounts payable as 
retirement allowances and as other benefits provided herein. Contribu- 
tions shall be made to the expense fund as follows: 

(a) The retirement board shall determine annually the amount required 
to defray such expense in the ensuing fiscal year. There shall be deducted 
from the compensation of each member by the several employers the sum 
of one dollar for each year, in addition to all other deductions herein pro- 
vided, which sum shall be transmitted to the retirement board in the same 
manner as herein provided for the transmission of other member contri- 
butions, and such sums so deducted shall become a part of, and be charged 
to, said expense fund, and shall not become a part of the members’ ac- 
cumulated contributions. 

(b) The amount equivalent to the difference between the accumulated 
contributions calculated at regular interest and the amount paid at with- 
drawal or death shall be transferred to the expense fund. 

(c) The expense not payable by the contribution of members and 
amounts transferred from the annuity savings fund as provided under 
paragraph (b) of this subsection shall be contributed and paid by the state 
of Montana, provided that for the year beginning July 1, 1939, and ending 
June 30, 1940, there is hereby appropriated out of the general fund for 
administration four thousand dollars ($4,000.00) ; and for the year begin- 
ning July 1, 1940, and ending June 30, 1941, there is hereby appropriated 
out of the general fund for administration four thousand dollars ($4,000.09). 
oar eat sec. 6. Oh. 87, U,. lool iar. (c). Amd. Sec. 3, Ch. 202, 
Le. 1939, ] : 


1132.45. Duties of employer. (1) Hach employer shall keep such rec- 
ords and from time to time shall furnish such information as the retirement 
board in the discharge of its duties may require. 
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(2) Upon the employment of any teacher to whom this act may apply, 
he shall be informed by his employer of his duties and obligations in 
connection with the retirement system as a condition of his employment. 
Every teacher accepting employment shall be deemed to consent and agree 
to any deductions from his compensation required herein and to all other 
provisions of this act. 

(3) During September of each year, or at such time as the retirement 
board shall approve, each employer shall certify to the retirement board 
the names of all teachers to whom this act apples. 

(4) Each employer shall on the first day of each calendar month or at 
such less frequent intervals as the retirement board may approve, notify 
the retirement board of the employment of new teachers, removals, with- 
drawals and changes in salary of members that shall have occurred during 
the month preceding or the period covered since the last notification. | Kn. 
See. 9, Ch. 87, L. 1937. | 


1132.46. Collection of contributions by members. The collection of 
members’ contributions shall be as follows: 


(a) Each employer shall cause to be deducted on each and every payroll 
of a member for each and every payroll period subsequent to the first day 
of September, nineteen hundred and thirty-seven, the contribution payable 
by such member as provided in this act. 

(b) Each employer shall transmit monthly a warrant for the total 
amount of such deduction to the secretary of the retirement board. The 
secretary of the retirement board after making records of all such warrants 
shall transmit them to the state treasurer who shall collect the same; any 
employer who fails to transmit such warrants shall be guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished by a fine of not 
less. than ten dollars ($10.00), nor more than one hundred dollars ($100.00) 
for each violation. 

(c) Notwithstanding the foregoing, nothing in this section shall pre- 
vent the retirement board from modifying the method of collecting the 
contributions of members so that employers may retain the amount so 
deducted and have a corresponding amount deducted from state funds 
otherwise payable to them. [En. See. 10, Ch. 87, L. 1937; Par. (b), Amd. 
Sec. 4, Ch. 202, L. 1989. ] : 


1132.47. Contribution by the state. From and after the first day of 
July, 1957, there shall be and is hereby appropriated from all moneys 
derived from the sales of liquor at all of the state liquor stores within the 
state, five per centum (57% ) of all of the net receipts of such sales for the 
purpose of creating and maintaining the pension accumulation fund created 
by and in 1132.42. Beginning on the first day of August, 1987, 
the Montana liquor control board shall on the first day of each month 
or as soon thereafter as the said Montana liquor control board has deter- 
mined the net receipts from all sales of lquor at the state liquor stores. 
for the month next preceding, disburse to the state treasurer a sum equal 
to five per centum (5%) of such net receipts, such sum to be taken from 
moneys derived from the sale of liquor at the state liquor stores. If at any 
time when such disbursement is required hereby to be made, there are not 
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sufficient moneys on hand to make the same, the deficit shall be made up 
from the first receipts from the sales of liquor at the state liquor stores 
received by the said Montana liquor control board thereafter. The state 
treasurer shall immediately upon receipt of any and all sums hereby re- 
quired to be made to him, place them in the pension accumulation fund 
created by and in 1182.42. Provided that if the receipts shall 
exceed the amount required under the provisions of subdivision (a) of said 
section, said surplus shall revert to the general fund of the state. { En. 
See. 11, Ch. 87, L. 1937.] 


1132.48. Provision for discontinuing former retirement system. (1) On 
and after the first day of September, nineteen hundred and thirty-seven no 
further retirements shall be made under the provisions of the law govern- 
ing the former retirement system and no benefits shall be paid either from 
the public school teachers’ retirement salary fund, or from the public school 
teachers’ permanent fund as established under such law, except as here- 
inafter described. ( 

(2) All assets held in the funds maintained under said law on the first 
day of September, nineteen hundred and thirty-seven shall be transferred 
to the pension accumulation fund of the retirement system to be held in 
trust and invested as a trust fund and disbursed only in payment of 
benefits to those teachers on whose account they were contributed. 


(3) Upon the transfer of such trust funds, the retirement salaries of 
all persons entitled to retirement salaries from the former retirement sys- 
tem on September first, nineteen hundred and thirty-seven shall be paid 
beginning as of September 1, 1937, from such trust fund. 


(4) Any such person who having retired upon a retirement allowance 
under said former retirement system, shall have retired after having served 
as a teacher for at least thirty-five school years, fifteen of which, including 
the last ten years, shall have been in the schools of this state, and who 
shall elect under the next preceding subdivision of this section to receive 
his interest in said public school teachers’ retirement salary fund and said 
public school teachers’ permanent fund in the form of an annuity, shall 
be entitled, while he shall remain retired, to receive and be paid from the 
said pension accumulation fund an annual allowance which, together with 
his said annuity, shall equal the sum of $600.00. Any other person retired 
upon such allowance who shall elect to receive his interest in said funds 
in the form of an annuity shall, upon ‘reaching the age of sixty years, be 
entitled, while he shall remain retired, to receive and be paid from the 
said pension accumulation fund an annual allowance, which together with 
his said annuity, shall equal a sum which shall be that proportion of $600.09 
which the number of schoo! years which he shall have served as a teacher, 
and credited under the former retirement system bears to thirty-five. 


(5) The retirement board of the teachers’ retirement system of the state 
of Montana shall employ an actuary to value the liabilities to be assumed 
by the pensicn accumulation fund of the retirement system as of the first. 
day of September, nineteen hundred and thirty-seven on account of the 
payment of the retirement salaries of all persons entitled thereto under the » 
former retirement system as provided under subsection (2) of this section. 
The actuary so-employed shall be an actuary also approved by the retire- 
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ment salary fund board of the former retirement system. If such valuation 
shows that the amount held in trust in the pension accumulation fund for 
the payment of these retirement salaries is less than the amount required 
to continue such payments to the persons so retired the deficiency con- 
tribution rate payable by the state as provided under 1132.42 shall 
be increased in order to provide future contributions which shall be suf- 
ficient with the funds.held in trust to provide such payments. If the 
valuation shows that the amount held in trust is in excess of the amount 
required to continue such payments to the persons so retired, then the 
amount of the excess shall be paid pro rata to the active teachers who 
were contributors under the provisions of the former retirement act in ratio 
to the amounts contributed under the provisions of the former retirement 
act in ratio to the amounts contributed under the provisions of the former 
retirement act. [Hn. See. 12, Ch. 87, Li. 1937.] 


1132.49. Exemption from taxation, execution and assignment. The pen- 
sions, annuities, or any other benefits accrued or accruing to any person 
under the provisions of this act and the accumulated contributions and cash 
and securities in the various funds created under this act are hereby ex- 
empted from any state, county or municipal tax of the state of Montana, 
and shall not be subject to execution, garnishment, attachment by trustee 
process or otherwise, in law or equity, or any other process whatsoever and 
shall be unassignable except as in this act specifically provided. [En. See. 
13, Cha: Sia als, 103i) 


1132.50. Protection against fraud. Any person who shall knowingly 
make any false statement, or shall falsify or permit to be falsified any 
record or records of this retirement system in any attempt to defraud such 
system as a result of such act, shall be guilty of a misdemeanor and shall 
be punishable therefor under the laws of the state of Montana. Should any 
change or error in records result in any member or beneficiary receiving 
from the retirement more or less than he would have been entitled to receive 
had the records been corréct, then on discovery of any such error, the 
retirement board shall correet such error, and as far as practicable, shall 
adjust the payments in such a manner that the actuarial equivalent of the 
benefit to which such member or beneficiary was correctly entitled shall 
be paid. [En. See. 14, Ch. 87, L. 1937. ] 


1132.51. Limitation on membership. No other provision of law in any 
other statute which provides wholly or partly at the expense of the state 
of Montana or of any employer for retirement benefits for teachers of the 
said state, their widows, or other dependents, shall apply to members or 
beneficiaries of the retirement system established by this act, their widows 
or other dependents. [En..Sec. 15, Ch. 87, L. 1937.] 


1132.52. Guarantee by state. Regular interest charges payable, the 
creation and maintenance of reserves in the pension accumulation fund and 
the maintenance of annuity reserves in the annuity reserve fund and of 
pension reserves in the pension reserve fund as provided for in this act 
and the payment of all annuities, pensions, refunds, and other benefits 
granted under this act are hereby made obligations of the state of Montana, 
provided, however, that this section shall not be so construed as to make 
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it mandatory upon the state to contribute a larger sum of money than 
oe wee provided in 1132.40 to 1132.44, ory 1132.42, and 1132.46. 
[En. Sec. 16; Ch. 87, L. 1937. ] 


1132.53. Benefits for university teachers. Members who are teachers in 
the university of Montana shall not be entitled to the benefits as provided 
for im 1132.26 to 1132.34 prior to July 1, 1941; but shall be entitled 
to such benefits ices [En. Sec. 4, Ch. 215, L. 1939. ] 


CHAPTER 110, VEHICLES USED IN TRANSPORTATION 


OF PUPILS—BUSSES 


1186.3. Qualifications of school bus driver. No person shall drive or 
operate, or be employed or permitted to drive or operate any school bus 
who has not received a certificate from the board of trustees of the school 
district in which the school bus is to be driven or operated certifying that 
such person is at least twenty-one years of age, is of good moral character 
and is qualified and competent for such position. [As amended See. 1, 
Oba, ln T8AT3) 

CHAPTER 112, UNIFORM SYSTEM OF FREE, PUBLIC SCHOOLS— 

STATE SUPPORT 


1200.1. Uniform system of free, public schools—state support—schedule 
_of state contributions. 


Construing chapter 135, laws of 1935 mum rates only, and that the state shall 


(sees. 1200.1 to 1200.9, Revised Codes), de- 
claring that the state shall contribute one- 
half the cost of transportation for all 
pupils residing three or more miles from 
a public school, and that the state board of 
education shall fix a uniform schedule of 
rates for such transportation which sched- 
ule shall form the basis for computing the 
contribution of the state, held, that it was 
the legislative intent that the schedule of 
rates shall be uniform throughout the state 
and not that it shall set forth the maxi- 


make the contribution according to that 
schedule without reference to the actual 
cost of transportation, even though the 
counties and school districts did not as- 
sume the obligation of transporting the 
children, but the transporting is done by 
parents or others. McBride v. Reardon et 
al., 105 M 96, 97 et seq., 69 P 2d 975. 


References 


. State ex rel. Haynes v. District Court, 
106 M 470, 480, 78 P 2d 937. 


1200.4. State public school general fund created—disposal of school 
moneys. There is hereby created and established a fund to be known and 
designated as the state public school general fund, which the treasurer of 
the state of Montana shall ever keep separate and apart from all other 
funds and moneys in his custody, and into which there shall be paid all 
moneys coming to the state for distribution in support of the public schools 
of the state, save only such school funds as by section 5, article XI of the 
constitution of the state of Montana, or otherwise by constitutional pro- 
visions are to be kept and distributed in a manner other than is provided 
in this act. Providing one hundred fifty thousand dollars ($150,000.00) 
for the period ending March 15, 1940, and a like amount for the period 
ending March 15, 1941, shall remain in the common school equalization fund 
to be distributed as provided in the act creating said fund, until March 
15th, 1941. Provided further that the total amount received from the 
common school equalization fund and the state public school general fund 
does not exceed for any school year the amount needed to operate such 
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school as determined under the plan set up by the state board of education 


as provided in the common school equalization fund law. 
Sec. 1,,Ch. 38, L. 1937; Amd.' See. 1, Ch. 169, L, 1939.| 


[As amended 


1200.7. Computation of state’s contribution for transportation. 


So long as the schedule of rates for 
transportation of school children prepared 
by the state board of education under the 
above statute bears reasonable relation- 
ship to the actual cost of transportation, 
it fixes and determines the rate, and the 
proper computation to be made by the 
state superintendent of public instruction 
under section 1200.7, Revised Codes, must 


schedule fixed by the state board, it being 
improper to make distribution of the 
money solely on the number of children 
transported in any district; the distance 
they are transported must be considered, 
as well as the fact that elementary and 
high school transportation must be com- 
puted separately. McBride v. Reardon et 
al., 105 M 96, 97 et seq., 69 P 2d 975. 


be based upon all the elements of the 


1200.9. Payment to counties of amounts due. 


References 
McBride v. Reardon et al., 105 M 96, 97 et seq., 69 P 2d 975. 


CHAPTER 113, FINANCE 


1218.1. Preamble—acknowledgment of state’s obligation concerning per- 
manent school fund. 


References 
Toole County Irrigation District v. State et al., 104 M 420, 437, 67 P 2d 989. 


1218.6. Payment of taxes and costs of foreclosure authorized—interest to 
be transferred quarterly to public school interest and income fund—trans- 
fers from farm loan sinking fund. 


References . 
Toole County Irrigation District v. State et al., 104 M 420, 438, 67 P 2d 989. 


CHAPTER 114, EXTRA TAXATION FOR SCHOOL PURPOSES 


1222. Form and marking of ballot—conduct of election. 


NOTE.—The operation of this section is affected by section 5199.3 of this supple- 
ment. 


CHAPTER 115, BONDS 


1224.1. Boards of trustees of school districts may issue coupon bonds for 
certain purposes. 


References 
State v. Gallatin Co., H. 8. District, et al., 102 M 356, 359, 58 P 2d 264. 


1224.3. What forms of bonds may be issued. All bonds hereafter issued 
by any school district in this state shall be amortization bonds, if bonds 
in this form can be sold and disposed of at a reasonable rate of interest. 
If amortization bonds cannot be sold and disposed of at a reasonable rate 
of interest advantageous to the people for whose benefit the same are 
issued, then in such case serial bonds may be issued in place of amortization 
bonds. 

The term “amortization bonds’, as used in this act, is hereby defined - 
as meaning that form of bonds on which a part of the principal is required 
to be paid each time interest becomes due and payable, which part payment 
on the principal increases at each succeeding installment in the same amount 
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that the interest payment decreases, so that the combined amount due on 
principal and interest on each succeeding due date remains the same until 
the bonds are fully paid; provided, however, that the final payment may 
vary in amount from the other payments to the extent resulting from dis- 
regarding fractional cents in the other payments. 


The term “serial bonds”, as used in this act, is hereby defined as being 
a bond issue payable in annual installments, one installment, consisting of 
one or more bonds; becoming due and payable each year, the amount to be 
paid and redeemed each year being determined by dividing the total amount 
of the bonds to be issued by the total number of years the issue is to run; 
provided, however, that the installment becoming due and payable the first 
year may vary in amount from the others to the extent resulting from fixing 
the amount of each bond of the other installments at the nearest practical 
multiples of one hundred dollars ($100.00). [As amended Sec. 1, Ch. 178, 
41939) 


1224.4. Limitation of term of bonds—interest—redemption. No school 
district bonds shall be issued for a term longer than twenty (20) vears, 
provided, however, that bonds issued to refund or redeem outstanding 
bonds shall not be issued for a longer term than ten (10) years, except when 
the unexpired term of the bonds to be refunded is in excess of ten (10) 
vears, in which ease the refunding bonds may be issued for such unexpired 
term. All bonds shall be redeemable when one-half of the term for which 
they were issued has expired and on any interest due date thereafter prior 
to their maturity, and such redemption right must be stated on the face 
of each bond. The interest shall not exeeed six per centum (6%) and shall 
be payable semi-annually. [As amended See. 2, Ch. 178, Li. 1939. | 


1224.6. Certain bonds may be issued without holding an election. Bonds 
issued for the purpose of providing the necessary funds to pay indebtedness 
to other district or districts, and bonds issued for the purpose of providing 
necessary funds to pay and redeem outstanding bonds may be issued with- 
out submitting the question of doing so at an election. In order to issue 
bonds for such purposes it shall only be necessary for the board of school 
trustees, at a regular or duly called special meeting of the board, to pass 
and adopt a resolution setting forth the facts in regard to the indebtedness 
to be paid or the bonds to be refunded, showing the reasons for issuing 
new bonds and fixing and determining the term and details of such new 
bonds, and then to give notice of the sale of such new bonds in the same 
manner that notice is required to be given of the sale of bonds authorized 
at a school election; provided that bonds issued to refund bonds issued prior 
to March 1, 1929, shall not be issued for a longer term than ten (10) years, 
and that bonds issued to refund bonds issued on or after March 1, 1929, 
shall not be issued for a longer term than the unexpired term of the bonds 
to be refunded ; except when the unexpired term of the bonds to be refunded 
is in excess of ten (10) years, in which case the refunding bonds may be 
issued for such unexpired term and provided further that bonds issued on 
or after March 1, 1929, shall not be refunded by the issuance of such new 
bonds unless the rate of interest provided in such new bonds shall be at 
least one-half (14) of one per cent (1%) lower than the rate of interest 
in the bonds to be refunded; and provided further that all refunding bonds 
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so issued shall be sold in open competitive bidding, written bids and sealed 
bids for the purchase of such bonds to be considered the same as open 
bids. [As amended See. 1, Ch. 57, L. 1987; Amd. Sec. 3, Ch. 178, L. 1939.] 


1224.10. Meeting of board of trustees to consider petition and calling 
of election—notice of election—form. Upon such petition being received 
by the clerk of the school district, a meeting of the board of trustees shall 
be called to consider the same. The board of trustees shall be the judges 
of the sufficiency of the petition and the findings of such board shall be 
conclusive against the school district in favor of the innocent holder of 
bonds issued pursuant to the election called and held by reason of the 
presentation of such petition. If it is found that the petition is in proper 
form and bears the requisite number of signatures, the board shall pass 
and adopt a resolution which shall recite the essential facts in regard to 
the petition and its presentation, fix the exact amount of bonds proposed 
to be issued, which may be more or less than the amount estimated in the 
petition, determine the number of years through which the bonds are to 
be paid, fix the date of election, which shall not be less than twenty (20) 
days, nor more than thirty (80) days after the date of the pas8age and 
adoption of such resolution, appoint three electors of the district who are 
qualified to vote at such election to act as judges of election, at each voting 
place and direct the clerk to give notice of such election. The notice of 
election shall designate one or more school houses in said school district 
as voting places and be in substantially the following form: 


“NOTICE OF SCHOOL DISTRICT BOND ELECTION. 


Notice is hereby given by the undersigned clerk of School District No......... 
ih Relea ae OU County, State of Montana, that pursuant to a certain resolution 
duly adopted at a meeting of the board of trustees of said school district 
held on the........ SEW Gio) mesrtinace = Sip Ga OG LE aro , an election of the registered 
qualified electors of School District No......... eh OM eaten County, State of 
Montana, who are taxpayers therein and whose names appear on the last 
completed assessment roll for state, county and schoo] district taxes prior 
to the holding of such election, will be held OR En Bsees day of... So eee 5 Ales 


or not the board of school trustees shall be Nina seda to issue and sell bonds 
OP said school’ district in the amount ol)... dollars: (Seam hi 
bearing interest at a rate not exceeding six per centum (6%) per annum, 
payable semi-annually, for the purpose of............... (here state purpose) 
SDTER a The bonds to be issued will be either amortization or serial bonds, 
and amortization bonds will be the first choice of the board of trustees. 
The bond to be issued, whether amortization or serial bonds, will be payable 


in installments over a period of................ (state number) years. 

The polls will be open from........ o’cloek ....m. and until -....... o'clock ...m 
of the said day. 

Dated and posted this........ day GEO Rs A Dae a 
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If the bonds proposed to be issued are for more than one purpose, then 
each purpose shall be separately stated in the notice together with the 
proposed amount of bonds therefor. 

The school. district clerk shall, not less than fifteen (15) days before the 
day specified for such election, post notice of such election in not less 
than three (3) public places within the district, and in incorporated cities 
and towns at least one (1) notice must be posted at each voting place 
designated for such election. 

In school districts of the first class the board of trustees must also cause 
the notice to be published once a week for two (2) successive weeks in 
some newspaper of general circulation in the district, if one be published 
therein, in addition to. such posting. [As amended See. 4, Ch. 178, L. 1939. | 


1224.11. Preparation of ballots—form. The school district clerk shall 
cause ballots to be prepared for all such bond elections, and whenever bonds 
for more than one purpose are to be voted upon at the same election, 
separate ballots shall be prepared for each purpose. All such ballots shall 
be substantially in the following form: 


OFFICIAL BALLOT 
SCHOOL DISTRICT BOND ELECTION 


INSTRUCTIONS TO VOTERS: Make an X or similar mark in the vacant 
square before the words “BONDS—YES” if you wish to vote for the bond 
issue; if you are opposed to the bond issue make an X or similar mark in 
the square before the words “BONDS—NO”. 
Shall the board of trustees be authorized to issue and sell bonds of this 


school district in the amount of................ Qollars: (ei oice bce ) bearing interest 
at a rate not exceeding six per centum (6%) per annum, payable, semi- 
annually, during a period not exceeding................ years, for the purpose of 


= Smartt (here state the purpose the same way as in the notice of election). 


oP BONDS—YES. 
| | BONDS—NO”, 


[As amended See. 5, Ch. 178, L. 1939.] 


1224.13. Conduct of election. 


NOTE.—The operation of this section is affected by section 5199.3 of this supple- 
ment. 


1224.14. Percentage of electors required to authorize bond issue. When- 
ever the question of issuing bonds for any purpose is submitted to the 
qualified electors of a school district at either a general or special school 
election not less than forty (40) per centum of the qualified electors entitled 
to vote on such question at such election must vote thereon, otherwise such 
question shall be deemed to have been rejected; provided, however, that if 
forty (40) per centum or more of such qualified electors do vote on such 
question at such election and a majority of such votes shall be cast in favor 
of such proposition, then such proposition shall be deemed to have been 
| approved and adopted. {As amended See. 1, Ch. 7, L. 1937.| 


145 


1224.15, 1224.16 


POLITICAL CODE 


Ch. 115 


1224.15. Meeting of board of trustees to canvass election returns—reso- 


lution for bond issue. 


Delay in the issuance of school district 
bonds after authorized at a special elec- 
tion, for the erection of a high school 
building, occasioned by litigation and 
negotiations with the federal government 
which had agreed to assist in the financ- 
ing of the project under the provisions 
of the national recovery act, held not to 


authority voted by the district, the pro- 
vision of section 1224.15 (chapter 147, sec- 
tion 15, laws of 1927), under which the 
board of trustees is required to proceed 
with their issuance within sixty days, 
being directory, not mandatory. State ex 
rel. Sullivan v. School District No. 1, 100 
M 468, 475, 50 P 2d 252. 


have affected the legality of the original 


1224.16. Form of notice of sale of bonds. The notice of sale shall state 
the purpose or purposes for which the bonds are to be issued and the 
amount proposed to be issued for each purpose, and shall be substantially 
in the following form: 


“NOTICE OF SALE OF SCHOOL DISTRICT BONDS. 


Notice is hereby given by the board of trustees of School District No......... : 
Gi ast ene County, State of Montana, that the said board of trustees will 
aie the Ons Gloria, o'clock ....m. at 
Unt id eae in the said school district, sell to the highest and best bidder for 
cash, either amortization or serial bonds of the said school district in the 
total amount )ofs.o54 UE dollars: eens ), for the purpose of... 


Amortization bonds will be the first choice and serial bonds will be the 
second choice of the said school board. : 


If amortization bonds are sold and issued, the entire issue may be put 
into one single bond or divided into several bonds, as the said board of 
trustees may determine upon at the time of sale, both principal and interest 
to be payable in semi-annual installments during a period of................ years 
from the date of issue. 


Tf serial bonds are issued and sold they will be in the amount of.............. 
oars. "(hoses ) each, except the first bond which will be in the amount 
Dice ves enae! cdollars}°¢$. 2229. yethensuimhore She 75 ddlarst (5 ae yrOL 
the said serial bonds will become payable on the........ dayiiiteiesc ca i es Pec ; 
and? tie Sum “Olean ie dollars? (Si. fae ) will become payable on the 
same day each year thereafter until all of such bonds are paid. 


The said bonds, whether amortization or serial bonds, will bear date of 


Oh ee. 2! , 19........, and will bear interest at a rate not exceeding six per 
centum (6%) per annum, payable semi-annually, on the........ day..ofs) keene 
Grou ir piers eras BG sein Ate. (month)uics eagh in each year, and will be 


redeemable in full. (Here insert optional provisions, if any, to be recited 


on the bonds.) 

The said bonds will be sold for not less than their par value with accrued 
interest, and all bidders must state the lowest rate of interest at which they 
will purchase the bonds at par. The board of trustees reserves the right 
to reject any and all bids and to sell the said bonds at private sale. 


All bids other than by or on behalf of the state board of land commis- 
sioners must be accompanied by a certified ‘check in the sum of... 
doblate;2( Smee ae ) payable to the order of the clerk, which will be for- 
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feited by the successful bidder in the event that he shall refuse to purchase 
the said bonds. 


All bids should be addressed to the undersigned clerk. 


ORNATE Bl tis PI eB ee) iy County 
Mddraéssdtteiiohdesatei dae Aa ise coll 
‘ATTEST: 
Clerk, School Disttiet IN ORI: Aue: & 
HH inte a dn Binet bho MB lad Sah Me dae Rael County 
one) Veneto Fs, oo Ee SRE tea) A eC a 


| As amended See. 6, Ch. 178, L. 1939.] 


1224.17. Publication of notice of sale. The school district clerk shall 
cause such notice to be published once a week for four successive weeks in 
some newspaper printed and published in the county in which the school 
district. is situated, and when the amount ‘of such bonds to be sold is ten 
thousand dollars ($10, 000.00) or more a regular notice thereof shall be 
published in some daily newspaper of the state printed and published once 
in a city of the first class and having a general circulation throughout the | 
state, the first publication to be not less than thirty (30) days prior to the 
date of sale. When the amount of bonds to be sold is ten thousand dollars 
($10,000.00) or more, if so directed by the board of trustees, the clerk shall 
also cause a brief notice of the bond sale to be published in some newspaper 
in the City of New York. The clerk shall immediately after the first publi- 
cation of such notice mail a copy thereof to the state board of land com- 
missioners. [As amended See. 7, Ch. 178, L. 1939. ] 


CHAPTER 117, HIGH SCHOOL CODE—COUNTY HIGH SCHOOLS— 
JUNIOR, HIGH SCHOOLS—-DISTRICT HIGH SCHOOLS— 
JOINT SCHOOL SYSTEMS 


1262.1. High school defined. 
References 
McBride v. Reardon, et al, 105 M- 96, $9, 69 P 2d 975. 

1262.14. Bond limit—term—rate of interest—form. In any county of 
the first, second, third, fourth or fifth class the amount of all bonds re- 
quested or authorized under the provisions of this chapter shall not exceed, 
in any one county, in the aggregate as outstanding obligations of the county 
the sum of four hundred thousand dollars ($400,000.00), and in all other 
counties, in any one county, the sum of three hundred thousand dollars 
($300,000.00). Such bonds shall mature in twenty (20) years, or less, and 
shall bear interest and the genera! form of the bonds shall be fixed by 
the board of county commissioners. [As amended Sec. 1, Ch. 75, L. 1939.] 


1262.37. Conditions under which school district may establish a high 
school. Whenever the interests of any school district require it, the board 
of trustees of the district, with the approval of the superintendent of 
public instruction, may establish a high school and make the necessary 
provisions for its quarters, equipment, and teaching force in the manner 
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provided for in section 1262.38, provided, that the transportation and pay- 
ment of tuition, or the payment of board, room and tuition for the high 
school students of the district for the purpose of attending a high school 
in another district, shall be in lieu and the equivalent of establishing a 
high school and making the necessary provisions for its quarters, equip- 
ment, and teaching force, provided further that the total amount of trans- 
portation paid to any high school student from all sources shall not exceed 
the maximum amount as stipulated in section 1010 of the Revised Codes of 
Montana, 1935. [As amended See. 1, Ch. 159, L. 1939.] 


1262.38. Approval of superintendent of public instruction—how secured. 


References 
State v. Cooney et al., 102 M 521, 526, 59 P 2d 48. 


1262.44-A. Expenses of pupil attending high school in another state. 
Whenever any eligible high school pupil has been authorized to attend a 
high school situated in a county in another state and which county adjoins 
the county in which such high school pupil resides, as provided in section 
1262.81, the board of trustees of the county high school, if there be a county 
high school for the county in which the pupil resides, or if there be no 
such county high school then the board of trustees of the school district 
in which such pupil resides, may expend any moneys belonging to the 
county high school, or school district, as the case may be, for the purpose 
of either paying for transportation of such pupil from the home of such 
pupil to the high school in the other state which is to be attended, or for 
board, rent or tuition for such pupil while actually attending such school, 
in the same manner and to the same extent as such money might be expended 
for transportation, board, rent or tuition of such pupil if permission were 
given for attending a high school in another district in the county in which 
the pupil resides in accordance with the provisions of section 1262.44. [En. 
See. 3, Ch. 217, L. 1939. ] 


1262.81. Attendance outside of county of pupil’s residence—transfer of 
apportionments. The attendance of any eligible high school pupil at an 
accredited high school outside of the county of his residence, either within 
or without the state, must be authorized by the county superintendent of 
schools of the county of his residence, when proper application has been 
made by the parent or guardian on or before September 1. No payment 
shall be made for attendance in another state except where such attendance 
is in a public elementary or secondary school in a county adjacent to the 
county of the student’s residence. 

After the budget for high school pupils authorized to attend high school 
outside of the counties in which they reside has been adopted by the county 
superintendent of schools, as provided in section 1263.8, the county super- 
intendent of schools in which any such high school pupils resides, shall 
immediately give to the county treasurer written notice setting forth the 
names of the high school pupils authorized to attend high school outside 
of the county, with the name of the high school and the county in which 
situated which each such pupil has been authorized to attend, with the 
amount appropriated in such budget for each such pupil. The county treas- 
urer shall, in the months of December and June in each school year, and 
immediately after the apportionment of the high school tax levy fund has 
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been made, transmit to the county treasurer of each county in which any 
such high school pupil has been authorized to attend high school the amount 


‘apportioned for such high school pupil out of such fund together with 


the name of such high school pupil for whom the apportionment has been 
made and the county treasurer of the county receiving the same shall credit 
such amount to the proper fund of the high school which such pupil has been 
authorized to attend. [As amended See. 4, Ch. 217, L. 1939. | 


1262.83. General powers and duties of boards of trustees. The board of 
trustees of every county high school and of every sehool district main- 
taining a district high school shall have the power, and it shall be its duty: 


1. To keep a full and permanent record of all the acts of the board 
and of all warrants issued against funds disbursed by it; and to pay out 
money only upon warrants drawn against the funds of the high school, 
each warrant specifying upon its face the specific purpose for which it 
is drawn as disbursement represented thereby, and to keep a separate 
set of books for all receints and disbursements for high school purposes, 
which said books must be kept in accordance with the rules and regulations 
to be prescribed by the state superintendent of public instruction. 


2. At its discretion as restricted bv law to purchase, or otherwise acquire, 
real estate to be used as’a site or sites for a high school, high school dormi- 
tories, high school gymnasiums, and other high school buildings, or for 
any proper high school purposes, and to sell and dispose of the same; at 


its discretion as restricted by law to build, purchase, or otherwise acquire, 


a high school building, high school dormitories, high school gymnasiums, 
and other buildings necessary for the high sehool, and to sell, move and 
dispose of the same; at its discretion as restricted by law to lease or contract 
with the board of trustees of any school district, or with any person, for 
suitable buildings or quarters to be used for any high school purposes or 
as a high school dormitory or gymnasium, and for such term not exceeding 
three (3) years as the board may deem for the best interests of the high 
school; at its discretion as restricted by law to purchase, or otherwise 
acquire, all necessary and appropriate equipment and supplies for the 
conduct, operation and administration of the high school, including high 
school dormitories and gymnasiums; at its discretion as restricted by law 
to make all contracts and to do all things necessary to carry out or execute 
all or any of the powers herein specified and conferred upon the board; 
provided, all boards of trustees of county high schools, or districts main- 
taining high schools, shall be prohibited from letting any contracts for 
building, furnishing, repairing or other work for the benefit of the school, 
or purchasing supplies for said school, where the amount involved is seven 
hundred fifty dollars ($750.00), or more, without first advertising in a 
newspaper published in the county for at least two (2) weeks, calling for 
bids to perform such work, and the board shall award the contract to the 
lowest responsible bidder ; provided further that the board of trustees shall 
have the right to reject any or all bids; provided that these prov isions shall 
not apply in case of extreme emergencies. 


But the board shall exercise no power whatsoever conferred upon it by 
this subdivision whereby obligations are assumed or an indebtedness created 
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in excess of the funds on hand, belonging to the high school, and not other- 
wise appropriated, or available to the board from the collection of taxes 
actually levied for the current year, or from the sale of bonds already 
authorized; and the power of the board to purchase, or otherwise acquire, 
or to sell, or dispose of, a site or sites for a high school, high school dormai- 
tories, ie school gymnasiums, or other high school Cpa fac: or for any 
proper high school purpose, or to build, purchase, or otherwise acquire, a 
high school building, high school Nore! high school gymnasiums, or 
other buildings necessary for the high school or to sell, move or dispose 

of the same, shall be exercised only at the direction of a majority of the — 
qualified electors of the county in the case of a county high school, or of 
the district in the case of a district high school, voting at an election to be 
called by the board, and otherwise noticed, conducted, canvassed and re- 
turned in the same manner as the annual election of school trustees in 
school districts of the first class; provided, however, that where a site or 
sites for a high school, high school dormitories, high school gymnasiums or 
other high school buildings or for any other proper high school purposes 
is contiguous to a site upon which there exists a high school building erected 
and in use for high school purposes, the board may purchase or otherwise 
acquire such contiguous site or sites without calling for a vote of the 
qualified electors of the county, in the case of a county high school, or 
the district, in the case of a district high school, and upon the making of 
such a purchase of, or otherwise acquiring, such site or sites, the board 
may enter into a contract or obligation providing for the purchase of said 
site or sites by deferred payments and may incur indebtedness for the 
whole or any part of said purchase price and shall not be restricted in the 
terms of said contract or the amount of said purchase price except that the 
amount of the indebtedness incurred shall not exceed ten thousand dollars 
($10,000.00) as to principal and interest; provided further, however, that 
before making any such purchase the board shall duly pass a resolution 
declaring such lands, to be purchased necessary for school purposes of said 
district, and provide for the purchase thereof; provided, further, that notice 
of the meeting at which said resolution is to be considered for final adoption 
and of the proposed passage of said resolution shall be given as provided 
by law for notices of election of trustees, at which meeting the electors 
of said district shall have the right to be present and to protest the passage 
of said resolution. If at the hearing on such resolution protests against 
the adoption of the same shall be made and the board of trustees shall 
adopt the same over such protests, the resolution shall not become effective 
for fifteen (15) days after the date of its adoption, during which tiine any 
taxpayer or taxpayers may appeal to the district court by filing with the 
clerk of such court a verified petition, a copy cf which shall theretofore 
have been served upon the clerk or secretary of the board of trustees. Said 
petition shall set forth in detail the objections of the petitioners to the 
adoption of such resolution or to the purchase of the property as provided 
for in said resolution. The service and filing of said petition shall operate 
to stay such resolution until final determination of the matter by the court. 
Upon the filing of such petition the court shall immediately fix a time for 
hearing the same which shall be atthe earliest convenient time. At such 
hearing the court shall hear the matter de novo and may take such testi- 
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mony as it deems necessary. Its proceedings shall be summary and in- 
formal and its determination shall be final. 

3. In the case of a county high school, to employ for a period of not 
exceeding two (2) years some person as principal of-the county high school 
who shall possess the qualifications required of a district superintendent 
of schools and who shall have charge of the county high school and whose 
tenure shall be the same as that of a district superintendent, except that 
the term shall be two (2) years instead of three (3). 

4. In the ease of a district high school, to employ for a period of not 
exceeding three (3) years some person as district superintendent and /or 
principal of schools who shall possess the qualifications required by law 
and who shall have charge of the district high schools. 

5. To employ such assistants and teachers upon the recommendation 
of the county high school principal or district superintendent or principal 
as the board may deem necessary for the proper conduct of the school, 
provided, however, that the assistants and teachers employed shall be 
possessed. of the qualifications prescribed by the state board of education. 

6. To fix the salaries and compensation to be paid to the principal or 
district superintendent and assistants and teachers employed. 

7. To adopt on the recommendation of the county high school principal 
or district superintendent or principal such courses of study as will ade- 
quately and properly fit the graduates of the high school for admission 
to any of the state institutions of higher education or any other course of 

study approved by the state board of education, provided, however, that 
_ such courses of study shall in any event conform to the standards prescribed 
by the state superintendent of public instruction under section 1262.71. 

8. To admit to the high school without payment of tuition any pupil 
residing within the county and eligible for admission to high school under 
the rules and regulations of the state board of education. 

9. To admit to the high school without payment of tuition any pupil 
residing in another county whose attendance is authorized under section 
1262.81; but nothing herein contained shall be construed as denying the 
right of the board in a proper case to demand and enforce the payment of | 
the sums specified in section 1262.82. 

10. In its discretion to admit to the high school any pupil residing in 
another county whose transfer is not authorized by section 1262.81 upon 
the payment of such tuition as the board may fix, subject to any restric- 
tions otherwise imposed by law, and provided that such pupil is eligible 
for admission to high school under the rules and regulations of the state 
board of education. But no such pupil shall be admitted to the high school 
or permitted to continue in attendance thereat to the exclusion of pupils 
residing in the county wherein the high school is located. 

11. To provide by contract, purchase, or otherwise, for free text books 
and all necessary and requisite school supplies, furniture, furnishines and 
equipment, for the repair of high school buildings and property, and for 
other needs of the high school, including dormitories and gymnasiums, 
grounds, faculty or school board, but subject at all times to the restrictions 
imposed by subdivision 2 of this section, or otherwise by law. 

12. To rent, lease and let to such persons and entities as the board may 
deem proper the high school halls, gymnasiums, buildings, and parts thereof, 


151 


1263.5 POLITICAL CODE Ch. 118 
® 


for such time and rental as the board may designate, and to pay over to 
the county treasurer all sums collected on account of such letting for the 
eredit of the high school. 

13. To close the high school at its discretion during the annual session 
of the state teachers’ association and to allow the principal or district super- 
intendent and teachers to attend such annual session without loss of salary. 


14. To make such reports from time to time as the county superintend- 
ent of schools, the state superintendent of public instruction or the state 
board of education may require. 


15. To equip, operate and maintain a high school dormitory or dormi- 
tories, for the use of the teachers and/or pupils of the school; to employ 
a suitable matron to take charge of, direct and supervise any such dormitory 
and such other employees as may be necessary; and to set aside out of 
the general funds of the high school a sum not exceeding one hundred 
dollars ($100.00), to be designated as the dormitory petty cash fund, which 
shall be placed at the disposal of the matron for the purpose of paying 
incidental petty expenses necessarily incurred from time to time in the 
operation of the dormitory, and to replenish such fund as the same may 
become exhausted, provided, however, that the matron shall keep an ac- 
curate and detailed account of her administration of the dormitory petty 
cash fund in such form as the state examiner may prescribe, and shall take 
proper receipts covering every disbursement made by her from such fund, 
and provided further that no single account or item paid by her out of 
the said fund shall exceed in amount ten dollars ($10.00). 


16. To transact all business, to make and execute all contracts, to 
acquire, hold and dispose of all property, whether real or personal, in the 
name of the county or school district, as the case may be; and generally 
to have, possess, exercise and enjoy all powers and authority necessary to 
execute the specific powers, and to discharge the particular duties here- 
inbefore conferred and imposed upon the board; but nothing contained 
in this section shall be deemed or construed to confer any power or authority 
upon any board contrary to the provisions of sections 1016 and 4447, in 
any case where the provisions of these sections, or either of them, would 
otherwise be applicable. [As amended See. 1, Ch. 207, L. 1939.] 


CHAPTER 118, HIGH SCHOOL BUDGET SYSTEM 


1263.5. Budget meeting—restriction on appropriations—maximum allow- 
ance per pupil—extra levy—computation of attendance. The board of 
trustees of every district maintaining a high school and of every county 
high school, shall meet at the regular place of meeting of the board on 
the second Monday in June and consider, prepare and adopt a preliminary 
budget for the next ensuing school year for all high school purposes, and 
any taxpayer may appear at such meeting and be heard in regard to the 
preliminary budget. Such meeting may be continued from day to day, 
but not exceeding three (3) days in all for third class high school districts, 
or five (5) days in all for first and second class high school districts and 
county high schools. The total amount appropriated in part I of the pre- 
liminary budget for any high school shall not exceed the total amount of 
estimated receipts for the general fund of such high school, as set out in 
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the county superintendent’s estimate of high school revenues, contained 
in the budget form, and the total amount appropriated in part I of the 
preliminary budget for any high school shall not, in any event, exceed per 
eligible pupil enrolled and in regular attendance for forty (40) days or 
more, during the then current high school year in which the preliminary 
budget is adopted, the following maximums: (a) For a school enrolling 
sixty (60) or fewer pupils the budget shall not exceed one hundred seventy- 
five dollars ($175.00) for each such pupil. For a school enrolling more 
than sixty (60) pupils the maximum of one hundred seventy-five dollars 
($175.00) shall be decreased at the rate of twenty-five cents ($0.25) for 
each such additional pupil until the number enrolled shall have reached a 
total of one hundred sixty (160) such pupils. For a school enrolling more 
than one hundred sixty (160) pupils the maximum of one hundred fifty 
dollars ($150.00) shall be decreased at the rate of fifteen cents ($0.15) 
for each such additional pupil until the number enrolled shall have reached 
two hundred sixty (260) such pupils. For a school enrolling more than 
two nana sixty (260) pupils the maximum of one hundred thirty-five 
dollars ($135.00) shall be decreased at the rate of ten cents ($0.10) for 
each such additional pupil until the total number enrolled shall have reached 
three hundred sixty (860) such pupils. For a school enrolling more than. 
three hundred sixty (860) pupils the maximum of one hundred twenty-five 
dollars ($125.00) shall be decreased at the rate of five cents ($0.05) for 
each such additional pupil until the total enrollment shall have reached five © 
hundred sixty (560) such pupils. For a school enrolling more than five 
hundred sixty (560) pupils the maximum shall not exceed one hundred 
fifteen dollars ($115.00) for each such pupil provided that the maximum 
per pupil for all pupils enrolled shall be figured on the basis of the amount 
allowed herein on account of the last enrolled eligible pupil; provided fur- 
ther that nothing herein shall be construed to limit the expenditure of 
any and all amounts received as tuition and from other states and counties 
for non-resident pupils in addition to all other expendible income budgeted 
for. (b) In districts: where an application to establish a high school or 
high schools has been approved by the state superintendent of public in- 
struction, the maximum for the first year shall be the same as that provided 
for under subdivision (a) of this section; provided further, that nothing 
herein containéd shall be construed as preventing any school district from 
voting upon itself an additional levy for high school purposes, in accordance 
- with the general school laws pertaining to the voting of additional levies 
by school districts. For the purpose of ascertaining and determining the 
number of pupils enrolled and in regular attendance for forty (40) days 
or more, for all the purposes of this act, there shall be excluded all pupils 
over the age of twenty-one (21) years, all pupils who have been graduated 
from a four (4) year accredited high school, and all pupils enrolled in the 
school who are not resident of the county in which the high school is 
located. [As amended See. 1, Ch. 166, L. 1939. | 


1263.8. Budgeting for students attending high school outside of county 
or placed in state institutions. In counties where students attend a high 
school outside of the county of their residence, as provided in section 
1262.81, or have been placed in a state institution, it shall be the duty of 
the county superintendent of schools, on or before the third Monday in 
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July, to prepare a budget for an amount equal to the average amount 
budgeted per eligible high school pupil for maintenance and operating pur- 
poses, for all high schools with the county in which the pupil resides, in 
their annual final budgets for the school year immediately preceding, for 
each student whose attendance outside of his county has been authorized, 
or who is an inmate of a state institution. Such average amount per pupil 
shall be ascertained and determined by the county superintendent who shall 
divide the total amount budgeted for all eligible high school pupils within 
the county for maintenance and operating purposes during the preceding 
school year by the total number of high school pupils eligible for budgeting 
purposes for such year, as provided in section 1263.5 and as such amounts 
and number of eligible pupils are shown by such high school budgets for 
such year; provided that the payment of tuition for pupils attending school 
in another state shall be in an amount per pupil which is the same as paid 
by such state for pupils attending like schools in Montana; provided further 
that the number of transfer pupils used for budgeting purposes shall be 
the number whose attendance was duly authorized by law for the year 
next preceding. Immediately after such budget has been prepared the 
county superintendent of schools preparing the same shall give written 
notice to the county superintendent of schools of each county in which any 
high school student has been authorized to attend high school under the 
provisions of said section 1262.81, which notice shall contain the name of 
each such student, the high school the student has been authorized to attend, 
and the amount budgeted for each such student under the provisions of 
this section. Each county superintendent receiving any such notice shall, 
at the time of laying the preliminary high school budgets before the board 
of school budget supervisors of the county, also lay before the board all 
such notices received by such county superintendent. The board of school 
budget supervisors, when adopting and approving the final budget of a 
high school which any such student from outside of the county has been 
authorized to attend, as shown by such notice, or notices, shall add to 
section II part I of such budget an appropriation. for such pupils from 
outside the county in such amounts as said notice or notices shows will be 
paid over to and received by such high school during the then current school 
year, and shall also add to section XI part IT of such budget an additional 
item of estimated receipts showing the amount which it is estimated such 
high school will receive during the year for the students named in such 
notice or notices. The amount received, or to be received during any year 
by any high school in payment for students from outside of the county 
attending such high school shall not be taken into account nor included 
nor considered in any manner whatever for the purpose of determining the 
maximum budget which the high school may adopt under section 1263.5. 
[As amended See. 5, Ch. 217, L. 1939. | 


CHAPTER 119, HIGH SCHOOL DISTRICTS—PUBLIC WORKS 


1301.1. High school trustees may undertake public works program— 
petition not necessary. In any county having a high school the board of 
trustees of the county high school, if there be one, and the boards of trustees 
of any school districts maintaining high schools, are hereby designated as 
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the boards of trustees of the respective high school districts established 
under this act. 

To effectuate the purpose of this act, the board of trustees of any high 
school district, as herein provided for, is hereby authorized to undertake 
a program of public works in the construction, improvement, repair of 
buildings, and equipment for the same for the use of any or all high schools 
in such high school district. Such proceedings may be commenced by reso- 
lution upon the part of such board of trustees of such high school district 
of its own motion and without any petition being filed therefor. | As amend- 
ed See. 1, Ch. 16, L. 1987. | , 

This act held constitutional. State v. Gallatin Co., H. S. District et al., 102 M 356, 
58 P 264. 

1301.2. Commission may divide county into high school districts—crea- 
tion of commission. In all counties having a high school, or high schools, 
a commission consisting of the county commissioners and the county super- 
intendent of schools shall at the request of any high school board of trustees 
in the anne divide the county into high school districts for the purpose 
of this act, provided that the boundaries established by said commission 
Shall be subject to the approval of the superintendent of public instruction. 

In creating such districts the commission shall give first consideration. 
to the factor of convenience of the patrons of the several schools. Common 
school districts may be grouped for the purpose of this act and when prac- 
ticable high school districts shall be made up of contiguous and adjacent 
common school districts but the commission must take into consideration 
the existence or non-existence of obstacles to travel, such as mountains and 
rivers and existence or non-existence of highways and distances to high 
school. No common school districts shall be divided for the purposes of 
this act but must be made a part of a high school district in its entirety. 
[As amended See. 2, Ch. 16, L. 19387. |] 


CHAPTER 120-A, STATE CORRESPONDENCE SCHOOL 


1322.1. Creation of state correspondence school—service—fees. There 
is hereby created a state correspondence school which shall serve the needs 
of (1) eighth grade graduates who because of remoteness or inability are 
~ unable to attend a regular high school, (2) students who need subjects not 
offered in a regular high school, and (3) home-bound incapacitated chil- 
dren who are unable to attend a regular school; providing that the service 
of this school upon the payment of a registration fee not to exceed one 
dollar ($1.00) per semester course, shall be available to all high school 
students residing five (5) or more miles from a high school and three (3) 
or more miles from a regularly established bus line, and further providing 
that the service of this school shall be available to students of a regular 
high school for a course or courses not offered in the high school they are 
attending and which course or courses are necessary for high school grad- 
uation upon payment of a registration fee not to exceed four dollars ($4.00) 
per semester course; providing that eighth grade graduates who because of 
remoteness or inability are unable to attend a regular high school shall 
attend a rural school subject to the rules and regulations thereof. Students 
may for good cause be excused from such attendance upon the approval of 
the county superintendent. |En. See. 1, Ch. 70, L. 1939.] 
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1322.2. Director—conduct of school. The director of the Montana su- 
pervised correspondence study school shall be appointed by the state super- 
intendent of public instruction, and the rules and regulations necessary for 
the proper conduct of this school shall be made by the state superintendent 
of public instruction subject to the approval of the state board of education. 
[En. See. 2, Ch. 70, L. 1939. ] 


1322.3. Funds for purposes of act. The state shall set aside annually 
not to exceed seventeen thousand five hundred dollars ($17,500.00) from 
the state public school general fund. Such sum shall be allotted to the 
state department of public instruction for the purpose of carrying out the 
provisions of this act. In addition thereto, all fees collected under the 
provisions of section 1822.1 are hereby appropriated. [En. Sec. 3, Ch. 70, 
Iay1939.] | 


CHAPTER 120-B, JUNIOR COLLEGES 


1322.4. Definition of terms. The word “superintendent” as used in this 
act shall mean the superintendent of a district high school and the word 
“orincipal” as used in this act, means the principal of a county high school 
organized under the laws of the state of Montana. A “junior college” is 
hereby defined to be a-public school: established as provided in this act, in 
connection with accredited high schools for the purpose of providing one 
or more two year courses beyond those of the four year high school. [En. 
Sec. 1, Ch. 158, L. 1939.1 


1322.5. Method of establishment. County high school boards or district 
high school boards operating accredited schools shall have authority to 
establish and maintain in such schools in the manner provided in this act, 
a department of junior college work, to consist of not more than two years 
work beyond the four year high school course. Whenever a county high 
schoo! board or a district high school board operating an accredited high 
school shall receive a petition in writing signed by not less than twenty- — 
five per cent of the registered voters of the county, in case the petition be 
filed with the county high school board, or by not less than twenty-five 
per cent of the registered voters of the school district in case such petition 
is filed with a district school board, requesting the establishment in such 
school of a department of junior college work, the board shall spread said 
petition upon its minutes. If said petition is found by the board to be signed 
by the requisite number of qualified voters, as disclosed by the registration 
lists for the last preceding election, the board shall not later than its next 
regular meeting, communicate to the state superintendent of public in- 
struction the fact of the filing of such petition together with such pertinent 
facts and information as the board may have regarding the desirability of 
establishing such junior college department, together with the reeommenda- 
tions of the board relative to said matter. The board may also on its own 
initiative, and without the filing of any petition, adopt and spread upon 
its minutes a resolution requesting the establishment of such junior college 
and shall submit the same to the state superintendent of public instruction 
for his approval. [Hn. Sec. 2, Ch. 158, L. 1939. | 


1322.6. Approval of superintendent of public instruction—election. The 
state superintendent of public instruction shall consider all such petitions 
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submitted by county or district high school boards and may, if he deem it 
advisable, conduct an independent investigation with a view to determin- 
ing the desirability of granting such petition. If the superintendent of 
public instruction shall approve of the granting of such petition, he shall 
notify the county or district. high school boards of his approval of the 
petition. The county or district high school board shall thereupon submit 
to the registered voters of the county or district the question whether or 
not a junior college shall be established in their said county or district high 
school. [En. See. 3, Ch. 158, L. 1939.] 


1322.7. Election. In any election held under the terms of this act, all 
qualified voters of the county or district shall be entitled to vote. All such 
elections shall be called, noticed, held, canvassed and returned in the man- 
ner provided by law for the submission in such county or school district of 
the question of a bond issue for the purpose of building, enlarging, alter- 
ing or acquiring by purchase a school house and the purchase of necessary 
lands therefor. [Hn. Sec. 4, Ch. 158, L. 1939. ] 


1322.8. Establishment of junior college upon approval of electors. If 
a majority of the votes cast at any election provided for in this act be in 
favor of the establishment of a junior college, the county or district high 
school board shall proceed to establish such junior college in the following 
manner: Not later than September first of the first year in which such 
junior college is proposed to be established, the county or district high 
school board shall apply to the superintendent of public instruction for 
permission to open such junior college, and shall accompany such appli- 
cation with a full statement of the curricula to be maintained and an appli- 
eation on behalf of the high school to be classified as a junior college. If 
the state superintendent of public instruction approves the application, he 
shall so notify the state board of education, which shall finally approve or 
disapprove of the establishment of such proposed junior college, and shall 
promptly notify the county or district high school board of its action. Upon 
receiving the final approval of the state board of education, the county or 
district high school boards shall have authority to proceed with the estab- 
lishment and operation of such junior college. [En. Sec. 5, Ch. 158, L. 
19893} 


1322.9. Location and faculty. Every junior college shall be located in 
either a county maintaining a county high school or in a school district 
which maintains an accredited high school. There shall be employed for 
each such junior college a dean and at least the equivalent in point of teach- 
ing time of two or more junior college teachers who, together with the 
superintendent of the district high school or the principal of the county 
high school, shall constitute the faculty of the junior college. [En. See. 6, 
Ch. 158, L. 1939. ] 


1322.10. Powers of state superintendent of public instruction. The state 
superintendent of public instruction shall have and exercise the same super- 
vision, control and power over all junior colleges established hereunder, as 
he now has over other departments of the public school system. [En. See. 
A; Ch. 158,L.,1939.] : 
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1322.11. General administration. Subject to the control of the state 
superintendent of public instruction, the superintendent of the district high 
school or the principal of the county high school, shall administer and exer- 
cise general supervision over the junior college, and shall make such reports 
as the state superintendent of public instruction may require. Al] teachers 
in junior colleges shall be employed in the same manner as now provided 
by law for the employment of high school teachers. Such superintendent 
or principal shall examine the certification of all persons under considera- 
tion as teachers in a junior college, and shall recommend for employment 
only such persons as are found to be fully qualified in accordance with 
the standards established by the state board of education and those stand- 
ards hereinafter specified. He shall also keep a record of such certification 
and on or before October first of each year, shall transmit a copy of this 
record to the state superintendent of public instruction. [En. Sec. 8, Ch. 
158,.1.-19397| 


1322.12. Tuition and budgeting. The county high school board or dis- 
trict high school board shall be authorized to include in their budget a 
sufficient sum to operate and maintain the junior college departments as 
herein provided, the amount of such budget to be left to their determination. 
Such boards.are also empowered in their discretion, when they shall deem 
it necessary, to charge tuition at a maximum rate of not exceeding one 
hundred twenty-five and no/100 ($125.00) dollars per year for attendance 
at junior colleges established under the terms of this act. [Hn. Sec. 9, Ch. 
18 dhe L9SSa 


1322.13. Requirements governing operation of junior colleges. The fol- 
lowing requirements shall govern the operation of all junior colleges: 

a. <A junior college shall be established in any county or school district 
only when the assessed taxable valuation of such county or school district 
exceeds $3,000,000. 

b. The building space available for the use of a junior college must be 
modern, adequate and well adapted to the needs of the work to be under- 
taken. 

ce. There shall be provided a general and reference library, well chosen 
and adequate for the courses offered and for the size of the enrollment in 
the junior college. 

d. Suitable laboratory space and equipment must be provided for such 
advanced work in the natural sciences as is included in the courses offered. 

e. Not counting the superintendent or principal of the county high 
school, there must be provided a faculty of not fewer than two members. 

f. The superintendent or principal of the county high school shall pre- 
seribe the duties of the dean and such duties may be made to inelude 
instruction, organization, classification, discipline and management of the 
junior college. 

e. The junior college year shall pone of at least nine months, or 
thirty-six weeks. 

h. The minimum length of a recitation period shall be fifty minutes. 
[En. See. 10, Ch. 158, L. 1939. ] 


1322.14, Classes of students. Two classes of students may be admitted to 
a junior college. 
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a. Regular students limited to those who have completed, in a satisfac- 
tory manner, a full high school course or its equivalent. 

b. Special students who wish to pursue special courses of college rank 
and who are deemed by the local authority fully qualified to do so. 

No school board or high school board shall under any condition, issue 
to any person a certificate or diploma showing the completion of a junior 
college course except upon the recommendation of the superintendent of 
the district high school or principal of the county high school, and a two- 
year certificate or diploma shall be recommended only upon the completion 
in a creditable manner of at least sixty semester hours, or its equivalent, 
in a course approved by the state board of education. [Hn. See. 11, Ch. 
158, L. 1939,] 


1322.15. Qualifications of dean and instructors. The dean and all in- 
structors in a junior college must have the following qualifications: 

a. Scholastic training of at least a master’s degree or its equivalent, 
from a college recognized as fully entitled to confer such degree. 


b. Professional training, at least fifteen semester hours in education. 
[En. Sec. 12, Ch. 158, L. 1939. ] 


CHAPTER 120-C, VOCATIONAL TRAINING CENTERS 


1322.16. Designation of vocational training centers. The state board 
for vocational education may, upon the application of the board of trustees 
of any district high school, county high school, or high school district, 
maintaining a vocational training department with facilities for addi- 
tional enrollment in such department, designate such high school as a vo- 
cational training center. [En. Sec. 1, Ch. 160, L. 1939.] 


1322.17. Branches of training included in vocational education. Voca- 
tional education shall include those branches of training for which the 
federal government by any act of congress is, or may be authorized to 
compensate the states for promoting vocational education in agriculture, 
home economics, the trades and industries, distributive occupations, aero- 
nauties, and the commercial branches. [En. Sec. 2, Ch. 160, L. 1939.] 


1322.18. Admission to vocational centers. Vocational training centers 
designated by the state board for vocational education shall admit for 
- training, on a non-tuition basis, any resident of the state of Montana, be- 
tween the ages of 16 and 21 years, provided that any such resident of the 
state, residing out of the county wherein a vocational center is located, 
shall make application for admission to training on or before the first day 
of June of the school year preceding the opening of the next school year. 
Notice of the acceptance or rejection of such applicant shall be given by 
the local authority of the training center on or before the first of July, 
following receipt of the application. Notice of the acceptance of the appli- 
cant shall be presented to the county superintendent of schools and the 
board of county commissioners of the applicant’s residence on or before 
the 15th day of July. [En. Sec. 3, Ch. 160, L. 1939. | 


1322.19. Attendance of persons residing in other counties—applicants 
listed. When attendance of any eligible person between the ages of 16 
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_and 21 years at a designated vocational training center, outside of the 
county of his residence, is authorized, as provided in section 1322.18, the 
board of county commissioners of the county of such residence must forth- 
with direct the county treasurer to pay from the high school transfer fund 
to the board of trustees of the school district, high school district or 
county high school designated as a vocational training center at which 
attendance has been authorized the sum of fifty cents (50c) per day for 
each and every day of attendance at the time of the June apportionment, 
provided that attendance for less than thirty-five days shall not be counted, 
and further provided that the total amount apportioned for each attend- 
ant for each school year shall not exceed the sum of $90.00. The names 
of all applicants entitled to admission to the training center who are resi- 
dents of the county wherein such center is located, shall be added to the 
list of those eligible to be counted for high school attendance. [En. Sec. 4, 
Creci60,; 19597 


1322.20. Rules and regulations. Rules and regulations governing ad- 
mission of all applicants to vocational training centers shall be promul- 
gated by the state board for vocational education, and shall be applied 
uniformly to all applicants. [En. Sec. 5, Ch. 160, L. 1989.] 


1322.21. Admission of adults. Applicants who have passed their 21st 
birthday may be admitted to designated vocational training centers upon 
the payment of a tuition, the amount of such tuition shall be fixed by the 
state board for vocational education. [En. Sec. 6, Ch. 160, L. 1939.] 


1322.22. Fees. Fees for the use of equipment and material used in 
training may be charged by the board of trustees of the vocational training 
center. |En. Sec. 7, Ch. 160, L. 1939.] 


CHAPTER 122,. MILITIA—COMPOSITION—ENROLLMENT— 
OFFICERS—GENERAL PROVISIONS 


1368.1. Leave of absence for state employees attending national guard 
camp. That any person who is a member of the organized national guard 
of the state of Montana and who is an appointee of or employee of the 
state of Montana, or any of its departments, or any county or city within 
the state, shall be given leave of absence with pay for attending regular 
encampments authorized by the secretary of war of the United States for 
the Montana national guard while in attendance at such annual encamp- 
ment, or without the time being charged against him on his annual vacation. 
[En. See. 1, Ch. 160, L. 1937. ] 


CHAPTER 125-A, MONTANA ARMORY BOARD 


1412.1. Montana armory board created. For the purposes herein pro- 
vided there is created the Montana armory board, to consist of five mem- 
bers appointed by the governor, one of whom shall be designated by the 
governor as chairman of said board. Any vacancy in said board shall be 
filled by appointment in the same manner. [En. Sec. 1, Ch. 161, L. 1939.] 


1412.2. Status and name of board. This board is hereby made a body 
politic and corporate, and shall have the name of “Montana armory board.” 
[Bn. See? 2, Ch. 161, L. 1939.) 
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1412.3. Organization and meetings. The board shall organize by select- 
ing from its membership a seertary and treasurer, and said board may 
change such officers from time to time. Three members shall constitute a 
quorum at all meetings, provided all members have been notified of such 
meetings. The board shall hold its first meeting on the first Tuesday in 
Apri, 1939, and thereafter all meetings shall be held as provided by the 
by-laws of the board. [En. Sec. 3, Ch. 161, L. 1939.] 


1412.4. Powers of board. The Montana armory board shall possess all 
the powers as a body corporate necessary and convenient to accomplish 
the objects and purposes prescribed by this act, including the following, 
which, however, shall not be construed as a limitation upon the general 
powers hereby conferred: 

(a) To enter into contracts and be contracted with in any matter con- 
nected with any corporate purpose, herein defined. 

(b) To borrow money and issue bonds, and to pledge any and all prop- 
erty and income of such board acquired or received as herein provided, 
to secure the payment of such bonds, and to redeem such bonds. 

(c) To sue and be sued. 

(d) To acquire, hold and convey real or personal property, by gift or 
purchase for armory purposes. 

(e) To donate such property to the state of Montana if and when all 
debts which have been secured by such property or by the income thereof, 
have been paid. } 

(f) To purchase sites and buildings or to purchase sites and construct 
buildings for armory purposes, provided that the board of county commis- 
sioners of the county wherein said site or building is to be purchased or a 
building constructed, shall give their written approval of said purchase 
or construction. , 

(¢) To execute leases of buildings and sites to the state of Montana 
for armory purposes, and in the event of nonpayment of any rents reserved 
in such leases, to execute leases thereof, to others for any suitable purpose, 
on such terms as the board may fix. ._Such leases to the state of Montana 
shall be subject to appropriations to be made by the legislative assembly, 
for the payment of rent under such leases. The rent charged the state 
of Montana shall not be in excess of the amount necessary for the retire- 
ment of bonds secured by the property leased to the state, and other 
expenses incident thereto, including cost of operation. 

(h) - To employ agents and employees necessary to carry out the objects 
and purposes of the board as herein expressed. 

(1) To have and use a common seal and to alter the same at pleasure. 

(j) To adopt all needful by-laws, rules and regulations for the conduct 
of the business and affairs of such board and for the management and use 
of such sites and buildings acquired for armory purposes, consistent with 
the objects and purposes of such board. 

(k) To have and exercise all powers and be subject to all duties usually 
incident to boards of directors of corporations. [En. See. 4, Ch. 161, L. 


1939. ] 


1412.5. Compensation and expenses of members. No members of such 
board shall receive any compensation for services rendered under. this act, 
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except for necessary expenses incurred in performing duties prescribed by 
this act, provided that any and all expense claims shall be verified and be 
accompanied by vouchers and shall be approved by the chairman of said — 
board of directors before payment. |En. See. 5, Ch. 161, L. 1939.] 


1412.6. Object of board. The objects of said board shall be to foster and 
build state armories in the state of Montana. | En. See. 6, Ch. 161, L. 1939.] 


CHAPTER 126, INSANE ASYLUM 


1431. Apprehension and examination of alleged insane person. When- 
ever it appears by affidavit to the satisfaction of a magistrate of a city or 
county, that any person therein is so far disordered in his mind as to 
endanger health, person, or property, he must issue and deliver to some 
peace officer, for service, a warrant directing that such person be appre- — 
hended and taken before a judge of the district court of the county, for a 
hearing and examination on such charge. Such officer must thereupon 
apprehend and detain such person until a hearing and examination can be 
had, as hereinafter provided. Pending the examination and hearing, such 
order may be made relative to the care, custody or confinement of the 
alleged insane person as the judge shall see fit. At the time of the appre- 
hension a copy of said affidavit and warrant of apprehension must be per- 
sonally delivered to said person. 


Such affidavit and warrant shall be in substantially the following form: 


wD Ss A a ck 2 Ae Oana op (Poh) SOARS iy COURT 
OM Pri0GG). 2 2u ert el. Joe aities § 
GOUNDTYRON SHY laws hohe STATH OF MONTANA 


AFFIDAVIT OF INSANITY 


lipsthe. matter Or. “base eens -., , an alleged insane person. 
STATE OF MONTANA ] 
L ss. 

GOT NU Ye OURS seco artes oe J 
BP padans awe tu fede Wa peed a , being duly sworn, deposes and says that 
there is now in said county, in the city or town Of.......22.22.22020cecee a person 
manned 3.5). Re Awied AODA IE eS , who is insane, and is so far dis- 
ordered in mind as to endanger the health, person, or the property of 
Hawn selfvor-of othersmandsthatiheat eae ake in said county, on the....:....... 
CARO, Silk Sas Teh Ae Br US eer , threatened and attempted (state actions, etc.) 


Soe ea Semen em ween as Bae alee e oes a wee an oA a Ke ew = lem aca ow eles ne ee = tne awe Sen Sa oa emelee win Seen oe & lee en oe eee dean be chine ods ap ee cee eos oe eee eee 


That by reason of such insanity, said person is dangerous to be at large: 

Wherefore, affiant prays that such action may be had as the law requires 
in the cases of persons who are so far disordered in mind as to endanger 
health, person and property. 


ee aw ew a a a a en ee ee ee eee 
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WARRANT OF APPREHENSION 


STATE OF MONTANA 


VST RAGS 0TH TEE 4/0) 2 Oe, as ARR eS Ra , an alleged insane person. 

The state of Montana, to any sheriff, constable, marshal, policeman, or 
peace officer, in this state: 

Whe -ariidavitio ts. Bios 20h Os , having been presented this day to me, 
rh eel We Jee OS (here state office or title of magistrate, eg. police judge, 
justice of the peace, district judge, ete.,) in the county a a ek eam Aas 5.5 UE fi 
state of Montana, from which it appears that there is now in this county, 
i Poe Rk Rd a a-person by the name of..c2: enya) ey 3: , who is insane, 
and who is so disordered in mind as to endanger h........ own health, person 
and property (or the person, lives and property of others), and that it is 
dangerous for said person to be at large; 

And it satisfactorily appearing to me that said..........0...220.2..2--- is insane, 
and so far disordered in h.......... mind as to endanger health, person, and 
property ; | 

Now, therefore, you are commanded forthwith to apprehend the above 
named person, and take h........ before a judge of the district court of the 
AE rd eal er oan Midictale district mn and for the county. 6f 0 20. fora 
hearing and examination on the said charge of insanity. 

And I hereby direct that a copy of this warrant, together with a copy 
-of-said affidavit, be delivered to said..........00.0.2. 2... at the time of h........ 
apprehension; and I further direct that this warrant may be served at 
any hour of the day or night. 

Witness my hand this.............. day of. 22 Fee Sif). 258) 


RETURN SHOWING SERVICE OF WARRANT 


I hereby certify that I received the above warrant of apprehension on 
Ha Oa Coe Ba OG) es eek eee Pe ema , and served the said warrant by appre- 
Mending atmo. cOlUuntw wor, 6800... Ontieerc Ss CLAVE OL frre eee oe bee 
Piet SA lee Nas es ee , alleged to be insane, and bringing h........ before 
ra Me SS eee ee GOOD ate BUC SGLOL. Ge CIStIiCh COUTL OL Sdid.5. 2 4s... COUNLY. 
OPEN Ga ik ot CRT ieee ica se Je UD F dese ; and I further certify that I de- 
livered a copy of said warrant of apprehension, together with a copy of 
the affidavit of insanity, as directed in said warrant, personally to said 
, at the time of the apprehension. 


He must be taken before a judge of the district court, to whom said affi- 
davit and warrant of apprehension must be delivered +6 be filed with the 
clerk. The judge must then inform him that he is charged with being 
insane, and inform him of his rights to make a defense to such charge 
and produce any witnesses in relation thereto. The judge must by order fix 
such time and place for the hearing and examination in open court as will 
give reasonable opportunity for the production and examination of wit- 
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nesses; provided, however, that if the patient is too ill to appear in court, 
or if it would be detrimental to the mental or physical health of the patient, 
the judge may hold the necessary hearing at the bedside of the patient. 
Said order must be entered at length in the minute book of the court or 
must be signed by the judge and filed and a certified copy of the same 
served on such person. The judge must also order that notice of apprehen- 
sion of such person and the hearing on such charge of insanity be served 
on such relatives of said person known to be residing in the county as the 
court may deem necessary or proper. [As amended See. 1, Ch 117, L. 
1939. | 

The courts are practically in accord in lish a conelusive presumption of insanity. 
holding that under statutes similar to our . State v. Bucy, 104 M 416, 418, 66 P 2d 


sections 1431 to 1438, inclusive, and sec- 1049. 
tion 5685, the adjudication does not estab- 


1482. Evidence, number of witnesses. When the person is taken be- 
fore the judge, the judge must issue subpoenas to two or more witnesses 
best acquainted with said insane person, to appear before him and testify at 
such examination. |As amended See. 2, Ch. 117, L. 1989.| 


References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1433. Examining physicians. The judge must also issue subpoenas for 
at least two graduates of medicine to appear and attend such examination. 
[As amended See. 3, Ch. 117, L. 1939.} 

References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


— 


1434, Witnesses, duty of. 
References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1435. Physicans, duty of. 
References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1436. Certificate of physicians. 
References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1437. Forms of certificates. 
References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1438. Commitment. The judge, after such examination and certificate 
made, if he believes the person so far disordered in his mind as to endanger 
health, person, or property, must make an order that the party be confined 
in the insane asylum, and a copy of such order must be filed with and re- 
corded by the clerk of the district court of the county. The clerk must also 
keep in convenient form an index book, showing the name, age, and sex of 
each person so ordered to be confined in the insane asylum, with the date 
of the order and the name of the insane asylum in which the person is 
ordered to be confined. No fees must be charged by the clerk for perform- 
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ing any of the duties provided for by this section or in this chapter. [As 
amended See. 4, Ch. 117, L. 1989.] 


References 
State v. Bucy, 104 M 416, 418 et seq., 66 P 2d 1049. 


1439. Delivery of insane person at asylum. The insane person, together 
with the order of the judge, and the certificate of the physicians must be 
delivered to the sheriff of the county, and by him must be delivered to the 
officer in charge of the insane asylum. The superintendent or person in 
charge of the state hospital for the insane may refuse to receive any person 
upon any order, if the papers presented do not comply with the provisions 
of this chapter. [As amended See. 5, Ch. 117, L. 1939.] 


1440. Money of insane person. Any moneys found on the person of an 
insane person at the time of arrest must be certified to by the judge, and 
- sent with such person to the asylum, there to be delivered to the person in 
charge of the asylum, whose receipt therefor shal! be taken by the sheriff, 
or other officer delivering said insane person to said asylum. If the sum 
exceed one hundred dollars, the excess must be appled to the payment of 
the expenses of said person while in the asylum. If the sum is one hundred 
dollars or less, it must be kept and delivered to the person when discharged, 
or applied to the payment of funeral expenses if the person dies at the 
asylum. Any balance of said one hundred dollars or less remaining in the 
hands of the officers of the asylum, after the death of the insane person, 
_ shall be returned to the county treasurer of the county from which said: in- 
sane person was sent, and if any sum remains after paying costs of trying 
and transporting said insane person to the asylum, this balance shall be 
paid into the state treasury to the credit of the general fund. [As amended 
Sec. 6, Ch. 117, L. 1939.] 


1441. Fees of physicians. The physicians attending each examination 
of an insane person are allowed five dollars and in addition his actual 
traveling expenses, not to exceed the sum of ten cents for each and every 
mile actually and necessarily traveled by said physician in attending said 
examination, and in returning to his home therefrom, to be paid by the 
county treasurer of the county, where the examination was had, on the 
order of the judge. ; 

The clerk of the district court must give to such physician a certificate, 
under seal, of travel and attendance, which shall entitle him to receive the 
amount therein stated from the county treasurer. [As amended Sec. 7, Ch. 
Dts! Liege 


1443. Question of insanity, when tried by jury—procedure—cost of pro- 
ceedings. If a person ordered to be committed, or any friend in his behalf, 
is dissatisfied with the order of the judge committing him, he may, within 
five days after the making of such order, demand that the question of his 
sanity be tried by a jury before the district court of the county in which he 
was committed. Thereupon that court must cause a jury to be summoned 
and to be in attendance at a date stated, not less than five nor more than ten 
days from the date of the demand for a jury trial. 

At such trial the cause against the alleged insane must be represented 
by the county attorney of the county, and the trial must be had as provided 
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by law for the trial of civil causes before a jury, and the alleged insane per- 
son must be discharged unless a verdict that he is insane is found by at least 
three-fourths of the jury. 


If the verdict of the jury is that he is insane, the judge must adjudge that 
fact and make an order of commitment as upon the original hearing. Such 
order must be presented, at the time of commitment of such insane person, 
to the superintendent or person in charge of the hospital to which the in- 
sane person is committed, and a copy thereof be forwarded by such super- 
intendent to the board of the commissioners for the insane and filed in its 
office. 

Proceedings under the order must not be stayed, pending the proceedings 
for determining the question of sanity by a jury, except upon the order of a 
district judge, with provision made therein for such temporary care and 
custody of the alleged insane person as may be deemed necessary. If the 
district judge, by the order granting the stay, commits the accused insane 
to the custody of any person other than a peace officer, he may, by such 
order, require a bond for his appearance at the trial. If a judge refuses to 
grant an application for an order of commitment of an insane person alleged 
to be dangerous to himself and others, if at large, he must state his reasons 
for such refusal, and any person aggrieved thereby may demand a trial of 
the question of the insanity of such accused insane, in the manner herein- 
before provided for a jury trial when demanded by or on behalf of the 
accused insane. 


If the person sought to be committed is not a poor or indigent person, 
the costs of the proceedings are a charge upon his estate, or must be paid by 
persons legally lable for his maintenance, unless otherwise ordered by the 
judge. If the alleged insane person is adjudged not to be insane, the judge 
may, in his discretion, charge the costs of the proceedings to the person 
making the application for an order of commitment, and judgment may be 
entered against him for the amount thereof and enforced by execution. 
[As amended See. 8, Ch. 117, L. 1939.] 


1444, Maintenance of insane person. Whenever a hearing for examina- 
tion or committal is had before the judge, and the person is adjudged to be 
insane and ordered confined in the insane asylum, it shall be the duty of 
the judge before whom the hearing is had to take evidence as to the financ- 
ial worth of said insane person, which evidence shall be reduced to writing 
and filed in the office of the clerk of the district court of the proper county, 
together with all orders, subpoenas, affidavits, complaints, warrants and 
papers used on said hearing or made by said judge, and said clerk shall 
enter upon the journal of the minutes of probate proceedings a record of 
all proceedings had, in the same manner as proceedings in probate, and if it 
appear from said evidence that said insane person has any means, money or 
property, out of which the expenses of his maintenance in the insane asylum, 
or any part thereof could be paid, it shall be the duty of the judge before 
whom hearing is had, to issue a citation to the parties in possession of his 
property, and to the relatives of said insane person, if any there be in the 
county where said insane person resided, citing them to appear and show 
cause why a guardian should not be appointed for said insane person, and 
why said guardian should not be ordered to pay the costs of the mainten- 
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ance of said insane person, or so much thereof as his means will permit, 
which citation shall be served and all proceedings thereunder conducted as 
provided by sections 10355 to 10376 of these codes, and if it appear to the 
court that said insane person has property that can be applied towards his 
maintenance, it shall be the duty of the court to make an order to that 
effect, stating how much of the said insane person’s property shall be 
applied, the amount to be fixed with due regard to the proper preservation 
of the estate of said msane person. [As amended Sec. 9, Ch. 117, L. 1939.] 


CHAPTER 129-4, MONTANA STATE SCHOOL FOR THE 
DEAF AND BLIND 


1473.1. Transfer of school for deaf and blind. That the state board of 
education is hereby instructed on or before the second Wednesday in Sep- 
tember, 1937, to transfer the school for the deaf and blind, now being con- 
structed at Boulder, Montana, to the new building erected for that purpose 
at Great Falls, Montana, and to provide the necessary staff for its opera- 
tion and the required furnishings and equipment. _ 


The equipment in the printing shop and such other equipment in the 
institution at Boulder, used exclusively for instructional purposes for the > 
deaf and blind shall be transferred to Great Falls. Montana, and installed 
in the new school for the deaf and blind hereby created. [En. Sec. 1, Ch. 48, 


Pt 1937.) 


1473.2. Name of school—executive board. The new school for the deaf 
and blind at Great Falls, Montana, shall be known as the ‘‘ Montana State 
School for the Deaf and Blind’’, and shall be conducted as a separate unit, 
‘under the direction of the state board of education, with a local executive 
board to be appointed by the governor. |En. See. 2, Ch. 43, L. 1937.] 


1473.3. State board of education to control. The state board of educa- 
tion shall prescribe rules, regulations and methods, governing the school, 
and the qualifications for admittance of students in conformity with present 
laws relating to the same and the qualifications of the superintendent and 
teaching staff. [En. Sec. 3, Ch. 48, L. 1937.] 


1473.4. Name of Boulder institution—executive board. The present in- 
stitution at Boulder shall be known henceforth as ‘‘ Montana State Training 
School’’, and shall be conducted and operated under the direction of the 
state board of education, with a local executive board in conformity with 
the present laws relative to the same, and the buildings at this institution 
vacated by the school for the deaf and blind shall be used for additional 
housing and educational facilities of Montana state training school. [En. 
Sec. 4, Ch. 48, L. 1987. | 


CHAPTER 134, STATE LIBRARY—LAW LIBRARY—HISTORICAL 
SOCIETY OF MONTANA 


1556. Library funds. The fund of the law library department of the 
state library consists of fifty per cent. of all fees collected and paid into the 
state treasury by the clerk of the supreme court, and any appropriations 
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Ch. 140, 142 
especially made for this department by the legislative assembly; if any part 
of said fund be not expended in any year, said balance shall not be covered 
back in the general fund at the end of the fiscal year, but the same shall be 
reserved and set apart as a surplus fund for the purchase of books for the 
law library, and the board of trustees of the law library department of the 
state library is hereby empowered and authorized to draw from the state 
treasury, at any time when needed for the purchase of additional books, any 
moneys belonging to said surplus fund. The fund of the historical and mis- 
cellaneous department of the state brary consists of the receipts from the 
sale of any of its publications authorized to be sold, and of any appropria- 
tions especially made in its behalf by the legislative assembly. |As amended 
sec, 2, Ch.156,-L. 1939. | 


1569. Assistant—employment, duties and salary. ‘To carry out the pro- 
visions of this act, the librarian of the law department of the state library 
is hereby authorized and empowered to employ an assistant who shall, in 
addition to the duties imposed by the provisions of this chapter, act as a law 
clerk for the justices of the supreme court and shall perform any and other 
duties prescribed by the supreme court. The salary shall be fixed at that 
figure the board of trustees of the state law library shall deem reasonable, 
provided, however, that the salary per annum shall not exceed twenty-four 
hundred dollars ($2400.00). [As amended Sec. 5, Ch. 38, L. 1939.] 


CHAPTER 140, HIGHWAYS—DEFINITIONS AND 
CLASSIFICATIONS 


1612. Public highways defined. 


Under section 1612, Revised Codes, pub- 
lic highways are such as have been estab- 
lished by the public authorities or were 
recognized by them and used generally by 
the public, or which had become such by 
prescription ov adverse use at the time of 
the enactement of the statute. Peasley v. 
Trosper et al., 103 M 401, 405, 63 P 2d 131. 


In order to establish a public highway 
by prescription by proof of travel over it 


for the statutory period, the testimony 
must definitely show a use of the identical 
strip of lands over which the right is 
claimed, coupled with an assumption of 
control, and not merely by the owner’s 
permission. Peasley v. Trosper et al., 103 
M 401, 405, 63 P 2d 131. 


References 
State v. District Court et al., 105 M 44, 
Da wOdee 2d: bbe 


CHAPTER 142, SUPERVISION OF PUBLIC HIGHWAYS 


1622.1. County surveyor’s duties in counties having total registered vote 
of fifteen thousand or over at last general election—salary. , 


Construing section 1622.1, Revised Codes, 
providing that the county surveyor of any 
county having a total registered vote of 
15,000 or over at the last general election 
shall have exclusive control over all high- 
ways in his county and be entitled to re- 
ceive a stated salary, held, that the words 
‘“registered vote’? mean voters who are 
registered and entitled to vote, and not 
voters who actually voted at the last 
general election. State v. Board of County 
Commissioners, et al., 104 M 21, et seq. 64 


P 2d 1060. 

Id. Under the above construction of see- 
tion 1622.1 and on application for writ of 
mandate to compel defendant board of 
county commissioners to make its pro- 
visions effective in their county, held that 
the board wrongfully refused to comply 
with the written demand of the county 
surveyor on a showing that ‘there were 
16,887 registered voters in the county, al- 
though but 14,390 votes were cast at the 
last general election. 
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CHAPTER 143, ESTABLISHING, ALTERING AND VACATING 
OF PUBLIC HIGHWAYS 
1635, Petition by freeholders to establish, change or discontinue. 


Where in an action to enjoin the ob- authorities over Indian lands, and the court 


struction of an alleged public road over in holding that it was a public road and 


lands embraced in an Indian reservation directing removal of fences and gates com- 
it was agreed that no attempt had ever mitted error. Peasley v. Trosper et al., 103 
been made by legal authorities to open or M 401, 410, 63 P 2d 131. 

lay out the road in question pursuant to 

sections 1635-1651, Revised Codes (the References 

statutes applicable) it was not such a State v. District Court et al., 105, M 44, 
public road as is recognized by federal 49, 69 P 2d 112. 


1651. Defects in proceedings not to invalidate. 


References 
Peasley v. Trosper et al., 103 M 410, 411, 63 P 2d 131. 


CHAPTER 144, SPECIAL ROAD DISTRICTS 
1652-1675. Danced Sec. 2, Ch. 35, L. 1939.] 


CHAPTER 150, MONTANA HIGHWAY PATROL 


1741.4. Supervisor—term—salary—supervisory power—residence  re- 
quirement. The highway patrol supervisor shall hold his office until his 
appointment has terminated for cause, as hereinafter set forth, and shall 
receive a salary of not less than three thousand dollars ($3000.00) nor more 


than thirty-four hundred dollars ($3400.00) per annum, and necessary 


: 


traveling expenses. The supervisor shall have direct control and super- 
vision of all patrolmen, subject to the approval of the Montana highway 
patrol board. The person named as supervisor shall have been a continuous 
resident of Montana for at least five (5) years. [As amended Sec. 1, Ch. 
Se AIST 


1741.5. Selection of patrolmen—qualifications—appointment and term 
—compensation. The board shall designate and name assistant super- 
visors, not to exceed four (4) in number, and patrolmen in such numbers 
as may be justified from the fund hereinafter to be provided. Said patrol- 
men Shall be chosen in equal numbers in the twelve (12) highway districts. 
Replacements and additions to the force shall be selected in the same man- 
ner, but in no event shall the salaries and expenses of patrolmen ever ex- 
ceed the amount hereinafter provided in the state highway patrol revolving 
fund. Assistant supervisors shall be selected from the patrolmen by the 
supervisor subject to the approval of the highway patrol board. The assist- 
ant supervisors’ duties and jurisdiction shall be outlined, defined and under 
the control of the supervisor, subject to the approval of the Montana high- 
way patrol board. Patrolmen shall possess the following qualifications: 

1. Sound and active physical condition. 

2. Good moral character. 

3. Between the ages of twenty-four (24) and fifty-five (55) at the time 
of entering the service. 

4. Resident of Montana for at least five (5) years past. 

5. Pass a satisfactory test in the operation of both automobiles and 


motorcycles. 
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6. Not over fifty-five (55) per cent of the patrol shall belong to one 
political party. 

The initial salary of patrolmen shall be one hundred twenty-five dollars 
($125.00) per month, but the same may be increased at the discretion of 
the board not to exceed one hundred sixty dollars ($160.00), together with 
actual traveling expenses, for merited service in the patrol. The initial 
salary of the assistant supervisors shall be one thousand nine hundred and 
twenty dollars ($1920.00) per annum, but the same may be increased, at 
the diseretion of the board not to exceed twenty-eight hundred dollars 
($2800.00) per annum for merited service in the patrol and actual traveling 
expenses. All patrolmen shall be placed under probationary training and 
service for a period of six (6) months to one (1) year, during which time 
the highway patrol supervisor must recommend to the highway patrol board 
for permanent appointments or the patrolmen will automatically be dis- 
missed ; otherwise, they shall hold their permanent appointments while there 
are sufficient funds in the department. [As amended See. 2, Ch. 182, L. 
1987. | 


1741.5a Tenure of office—suspension—hearing—appeal. Every per- 
son employed or appointed and designated as a supervisor, assistant super- 
visor or patrolman under and pursuant to the provisions of this law, and acts 
amending it, shall continue in service and hold his position without demo- 
tion until suspended, demoted, or discharged in the manner hereinafter pro- 
vided, for one or more of the causes specified in the following paragraph. 
Causes for suspension, demotion, or discharge shall be: 

1. Conviction of any crime involving moral turpitude in any court of 
competent jurisdiction subsequent to the commencement of such employ- 
ment. 


2. Gross neglect of duty or wilful violation or disobedience of orders or 
regulations. 

3. Gross inefficiency in performing duties. 

4. Conduct unbecoming an officer. 

0. Incapacity, or partial incapacity, materially affecting his ability to 
perform his official duties. 

6. Active participation in any political campaign by supporting or op- 
posing, directly or indirectly, any political candidate, or contributing 
financially or otherwise, directly or indirectly, to the success or defeat of 
any political party or candidate. 

The charge or charges against any such employees shall be made in writ- 
ing and shall be signed and sworn to. by the person making the same, which 
written charge or charges shall be filed with the supervisor of the Mon: 
tana highway patrol. Any charges involving suspension or dismissal of the 
supervisor or an assistant supervisor shall be filed directly with the high- 
way patrol board. 

Upon the filing of the same, if the supervisor, in his opinion, believes 
that such charges constitute grounds for suspension, demotion, or discharge, 
he shall order a hearing to be had thereon before the highway patrol board 
and fix a time for such hearing, otherwise he shall dismiss such charges. 

At least ten (10) days before the time appointed for said hearing, written 
notice specifying the charge or charges filed and stating the name of the 
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person or persons making the charge or charges shall be served on the said 
employee personally, if his whereabouts is known, in the state of Montana. 
If at the time, the whereabouts of the said employee is unknown, or if he 
be outside of the state of Montana, service may be made upon him by mail- 
ing the said written notice to him at his last known place of residence in 
Montana. 


If the said supervisor orders a hearing he may suspend such employee 
pending the rendition of the decision made in such ease. 


The highway patrol board shall be the authority to hear such charge or 
charges and render a decision and appropriate order. 


The highway patrol board shall have the power to compel the attendance 
of witnesses at any such hearing and to examine them under oath and to re- 
quire the production of books, papers, and other evidence at such hearing 
and for that purpose issue subpoenas and cause the same to be served and 
executed in ial part of the state. 


The employees accused shall be entitled to be confronted with the wit- 
nesses against him and have an opportunity to cross examine the same and 
to introduce at such hearing testimony in his own behalf, and shall be en- 
titled to be represented by counsel at such hearing. The highway patrol 
board shall within fifteen (15) days after such hearing render its decision 
in writing and file same in its office with the supervisor and with the em- 
ployee accused also. 

If, after such hearing, the highway patrol board finds that any such 
charge or charges made against the employee is true, it may punish the 
offending party by reprimand, suspension without pay, demotion, or dis- 
missal. 

Any employee who is so suspended, demoted or dismissed may have a 
right of appeal to the district court of Lewis and Clark County, within ten 
(10) days after such decision or determination of the highway patrol board, 
and said court shall review such decision or determination in a summary 
manner and shall render its decision upon such appeal within ninety (90) 
days from the filing of such appeal in said court. If such decision or de- 
termination of the highway patrol board shall be finally reversed or modi- 
fied by said court, the said employee shall be reinstated in his position and 
the highway patrol board shall compensate the said employee so suspended 
out of the highway patrol revolving fund any salary or wages withheld from 
him pending the determination of the charge or charges or as may be 
directed by the court. 

If, after a patrol board hearing, the employee is found not guilty of the 
charge or charges filed against him, he shall be immediately reinstated in 
his postion and shall be reimbursed for such salary or wages witheld from 
him during the period of determination of the decision upon such charges. 

The highway patrol board shall have the authority to order the super- 
visor to file charges with the board if the supervisor in his judgment does 
not believe the charge or charges warrant a hearing. — | En. Sec. 3, Ch. 182, 
Lees vad 


1741.6. Automobiles and motorcycles—uniforms. The highway patrol 
board shall equip patrolmen with either automobiles or motorcycles, and 
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all said equipment shall be fitted with a distinctive siren and a particularly 
designated light at night. The patrol board shall furnish all permanent 
patrolmen with one cap, one blouse, and one pair of trousers per man per 
year or three-fourths of their respective values in cash, with the approval 
of the assistant supervisor of their respective districts. |As amended Sec. 
4, Ch. 182, L. 1937. ] 


1741.7. Acts constituting crimes enumerated. For the purpose of this 
act, the following acts committed relative to the use of the highways and 
the operation of motor vehicles in the state of Montana outside of incor- 
porated towns and cities shall constitute a crime punishable by law as here: 
inafter provided: | 

(1). Driving a motor vehicle without all proper licenses or permits as 
now required or hereafter provided. 

(2). Passing a motor or other vehicle without giving proper warning. 

(3). Passing a motor or other vehicle on blind curves, hills, or any other 
place where view is obstructed or obscured. 

(4). In driving a vehicle, other than automotive, at night without suit- 
able Jights or approved reflectors for the protection of oncoming traffic. 

(5). Driving a motor or other vehicle while under the get? of a 
drug or intoxicating liquor. 

(6). Driving an automotive vehicle in a reckless manner, or in excess 
of speeds designated by the highway patrol supervisor at dangerous’ points. 
Driving an automotive vehicle in a reckless manner is. the violation of two 
(2) or more of the highway patrol board regulations or of the Montana 
motor vehicle code or any one or more violations of this act that has caused 
an accident. 

(7). Operating a motor vehicle in an unsafe mechanical condition. This 
pertains specifically to brakes, light, visibility of glass enclosures and wind- 
shields, steering devices and mechanical features enabling the operator to 
handle his car in a safe manner under all normal conditions. 

(8). Driving an automotive vehicle in excess of forty (40) miles per 
hour on all sharp curves marked with standard highway markers. 

(9). Failing to observe ‘‘school zone’’ signs and other signs or signals 
legally placed along or on the highways. 

(10). Towing a trailer which is not equipped with safety chains or hitch 
approved by the supervisor or an assistant supervisor, tail hght or approved 
reflector, and which is not constructed so as to operate without wobbling. 

(11). Propelling a bicycle on the public highway one (1) hour after 
sundown or one (1) hour before sunup which is not equipped with a white 
light visible under, normal conditions at least two hundred (200) feet to 
the front and a rear light or reflex mirror exhibiting a red light to the rear. 

(12). Operating motor vehicle with headlight globes with eteates than 
thirty-two (32) candle power intensity. 

(13). Operating a motor vehicle without windshield wiper or rear-view 
mirror. 

(14). Permitting ‘‘wrecker cars’’ or other towing agencies’ equipment 
to block the highways without first placing proper signs or flares at night 
and red flags during the day a sufficient distance, depending upon condi- 
tions, front and rear to protect oncoming traffie. 
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(15). Allowing parked, disabled, or stalled truck or trailer on the 
highway without having flares or lanterns during the nighttime, and red 
flags in the daytime, placed at a sufficient distance, depending on condi- 
tions, front and rear, to allow oncoming traffic an opportunity to stop; 
and not removing such truck or trailer from the highway as quickly as 
possible. 

(16). Vehicles entering the main highways from a side road or drive 
must completely stop before entering said highway and right of way must 
be given to a vehicle traveling on the main highways. 


(17). Stopping or parking on the main traveled portion of the highways. 
(18). Walking on other than the left hand side of the road. 
(19). Failing to drive to the right of the center line at all times except 


when overtaking or passing a motor or other vehicle. Passing is only allow- 
ed where the driver overtaking another vehicle can see sufficient. clear road 
to pass and return to his side of the road before endangering an approaching 
vehicle coming|in the opposite direction. 

(20). . Failing to observe the word, signal, or whistle of a highway patrol- 
man. Patrolmen shall have the authority to stop, examine, and test any 
vehicle that he sees fit. 


(21). Operating a motor vehicle with more than three (3) persons in the 
driver’s seat. 
(22). Operating a motor vehicle unless such vehicle is equipped with 


muffler in good working order and in constant operation to prevent exces- 
sive and unusual noise, and it shall be unlawful to use muffler ‘‘cut-outs.’’ 
{As amended See. 5, Ch. 182, L. 1937.]. 


Held, that section 1746.1, Revised Codes, 


declaring it unlawful for a person to drive - 


a motor vehicle over any highway or street 
in the state, whether within or without 
a municipality, while in an intoxicated 
condition or under the influence of intoxi- 
cating liquor or any drug or narcotic, was 
not impliedly repealed by section 1741.7, 
applying to those who drive such vehicles 
on the highways outside of incorporated 
cities and towns while intoxicated, there 
being no irreconcilable conflict between 
the two acts, in view of the fact that 
courts recognize a distinction between one 
who is intoxicated and one who is under 


the influence of intoxicating liquor, and 
the rule that repeals by implication are not 
favored by the courts. State v. Schnell, 107 
M 579, 583, 88 P 2d 19. 

Id. A prosecution for driving a motor 
vehicle outside of incorporated cities and 
towns while intoxicated must be brought 
under section 1741.7, Revised Codes, and 
one for driving such a vehicle over any 
highway or street within or without a 
municipality while under the influence of 
intoxicating liquor or any drug or narcotic, 
must be based upon section 1746.1, penalty 
for which is prescribed in section 1746.2. 


1741.8. Penalties for violations—revocation of right to drive—appeals— 
civil remedies unchanged. The violation of any of the provisions of the 
above mentioned sections, or other provisions of the state motor vehicle 
laws, other than driving in a reckless manner or while intoxicated, shall be 
punishable as follows: 

For the first offense the offender, in the discretion of the patrolmen, 
may be issued a ‘‘warning’’ card or be punished, on conviction, by a fine of 
not less than two dollars ($2.00) or more than five dollars ($5.00). 

For the secend offense of the above mentioned provisions, the penalty 
shall not be less than five dollars ($5.00) or more than ten dollars ($10.00). 

For the third or subsequent offenses, the penalty shall be not less than 
twenty-five dollars ($25.00) or more than one hundred dollars ($100.00). 
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On failure of payment of fines, the offender, in cases of misdemeanor, 
shall be imprisoned in the county anh in the county in which the offense has 
been committed, and said imprisonment shall be computed upon the basis 
of a two dollar ($2.00) fine for each day’s incarceration. 


For the offense of driving in a reckless manner, the fine for the first of- 
fense shall not be less than ten dollars ($10.00) or more than three hundred 
dollars ($300.00) and/or imprisonment in the county jail for a term of 
not less than five (5) days or more than thirty (30) days. 


For the second offense, the fine shall be not less than three hundred dol- 
lars ($300.00) or more than five hundred dollars ($500.00) and/or imprison- 
ment in the county jail for a term of not less than thirty (30) days or more 
than six (6) months. 


For the third offense, the fine shall not be less than five hundred dollars 
($500.00) or more than one thousand dollars ($1000.00) and/or imprison- 
ment in the state prison for a term of not less than six (6) months or more 
than three (3) years. 


For the offense of driving while intoxicated, the penalty for the first 
offense shall be a fine of not less than twenty-five dollars ($25.00) or more 
than three hundred dollars ($300.00) and/or imprisonment in the county 
jail for a term of not less than ten (10) days or more than six (6) months. 


For the second offense, the fine shall not be less than three hundred dol- 
lars ($300.00) or more Absa one thousand dollars ($1000. 00) and/or im- 
prisonment in the state prison for a term of not less than six (6) months 
or more than three (8) years. 


For the third offense, the fine shall be not less than one thousand dol- 
lars ($1000.00) or more than five thousand dollars ($5000.00) and/or im- 
prisonment in the state prison for a term of not less than three (3) years 
or more than ten (10) years. 


In addition to the above mentioned penalties, upon conviction of a motor 
vehicle driver of any of the above mentioned offenses, it shall be at the 
discretion of the highway patrol board, justice of the peace or district court 
judge to order the offender to refrain from operating a motor vehicle for 
a Stated period of time. The penalty upon conviction for driving a motor 
vehicle after such restraining order has been issued shall be from twenty- 
five dollars ($25.00) to one hundred dollars ($100.00) and/or imprisonment 
of ten (10) to sixty (60) days in jail. . 

In the event of such order to refrain from driving, an appeal may be 
had to any court of competent jurisdiction for a review of the order. For 
the purpose of determining second or subsequent offense under the high- 
way patrol law, the forfeiture of bail is equivalent to conviction. 

Upon conviction, the court costs, or any part thereof, may also be assess- 
ed against the defendant in the discretion of the court. 


It is not the intent of this act to in any manner provide immunity from 
civil prosecution or action for damages. [As amended Sec. 6, Ch. 182, L. 
1937. ] 


References 
State v. Schnell, 107 M 579, 583, 88 P 2d 19. 
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1741.9. When arrest by patrolmen allowed—forbidden to act in labor 
disputes or congregate to preserve peace in one county—empowered to stop 
vehicles transporting livestock and livestock products. In addition to the 
above mentioned duties the highway patrol supervisor and all patrolmen 
are authorized under this act to make arrests for the following offenses 
committed; if committed in the presence of said supervisor or any of said 
patrolmen, or if committed in a rural distret, upon the request of a peace 
officer, or if committed in a city or town of less than twenty-five hundred 
(2500) inhabitants, upon the request of any peace officer, or the mayor, or 
an alderman of said city or town: 

The crimes of murder, assault with a deadly weapon, arson, burglary, 
larceny, kidnaping, illegal transportation of narcotics or violation of the 
Dyer act regarding the transportation of stolen automobiles, and shall be 
deemed police officers in making arrest in all offenses occuring on the 
highways of the state; provided that such highway patrolmen shall have no 
authority and are expressly forbidden to make arrests in labor disputes or 
in preventing violence in connection with strikes, and shall not be permitted 
to perform any duties whatsoever in connection with labor disputes, strikes, 
or boycotts, and shall not be permitted to congregate or act aS a unit in 
one county to suppress riots or preserve the peace. 

The patrolmen are also hereby empowered to stop any truck or motor 
vehicle in which livestock or livestock products are being transported and 
aseertain whether the driver of such truck or vehicle is rightfully in pos- 
session of such livestock or livestock products; and whenever the patrol- 
men have good reason to believe that such livestock or livestock products 
have been stolen, they are empowered to take possession of the same until 
such livestock or livestock products can be delivered into the custody of the 
sheriff or until such time as the facts, as to the actual ownership can be 
ascertained. [As amended Sec. 1, Ch. 62, L. 1987; Amd. See. 7, Ch. 182, 
L. 1937; Amd. See. 1, Ch. 211, L. 1939.] 


1741.10. Arrests, how made—fees of justice of the peace. Patrolmen, 
upon making an arrest, shall either deliver the offender to the nearest jus- 
tice of the peace during office hours, or to the county jail, or in lieu thereof, 
deliver to the offender a form of summons deseribing the nature of the of- 
fense with instructions thereon for the offender to report to the nearest 
justice of the peace, or in lieu of reporting to the nearest justice of the 
peace, the patrolman has the right to set and accept a deposit for appear- 
ance justifiable for the offense charged. 

For the purpose of this act only, the fees of justice of the peace in all 
offenses in which the fine is five dollars ($5.00) or less, shall be one dollar 
($1.00), but if the fine is in excess of five dollars ($5.00), the justice of 
the peace shall be permitted the fee now prescribed by law; provided that 
no additional fees shall be paid justices of the peace where salaries are 
fixed by law. [As amended Sec. 8, Ch. 182, L. 1937. 


1741.11. Driver's license required—fees—age limit. Within sixty (60) 
days from and after the passage and the approval of this act, every owner 
and driver of a motor vehicle, including motorcycles, shall procure a driver’s 
license from the county treasurer of the county in which applicant resides. 
The fee, beginning January 1, 1938, for a driver’s license for a taxi driver, 
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truck driver, or any driver of a motor vehicle shall be seventy-five cents 
(75c), purchased annually on or before January first, and said license shall 
expire on December thirty-first of the same year. 

It shall be unlawful and is hereby prohibited for any person under the 
age of fifteen (15) to purchase a driver’s license or drive a motor vehicle 
in the state of Montana without first securing permission from the high- 
way patrol supervisor or assistant supervisors. [As amended Sec. 9, Ch. 
182519387] 


1741.12. Highway patrol revolving fund—composition of—payments 

from. 
References 
State ex rel., Matson v. O’Hern, 104 M 126, 142, 65 P 2d 619. 

1741.18. Use of words. For the purposes of this act the use of the words 
Montana highway patrol board, highway patrol board, patrol board, or 
board, refers to, means, and is, the Montana highway commission. [En. See. 
11 Ch. 182; Ta; 193 7A 


CHAPTER 151, SPEED AND TRAFFIC REGULATIONS 
1742. Speed regulations. 


The only restriction or limit placed on 
the rate of speed at which automobiles 
shall travel on state highways is that pre- 
scribed by section 1742, Revised Codes 


1935, the import of which is, as applied to © 


an accident resulting in an action for dam- 
ages, that the speed, whatever it may have 
been, was not so excessive as to have af- 
fected the driver’s control over his car 
under the conditions which existed at the 
particular time and place, or as_ they 
reasonably appeared to him to have exist- 
ed. Cowden et al. v. Crippen, 101 M 187, 
203, 53 P 2d 98. 

Where the rate of speed at which an 
automobile was being driven at the time 


1742.1. Motor vehicle speed limit. 


of the accident complained of is alleged 
as an element of negligence, the pertinent 
question is whether the rate of speed, 
whatever it may have been, was so exces- 
sive as to affect defendant’s control over 
the car under the conditions which actually 
existed at the time and place or as they 
reasonably appeared to him to exist, this 
being the import of section 1742, Revised 
Codes, relating to the matter of speed 
regulations on public highways. Baatz v. 
Noble, 105 M 59, 67, 69 P 2d 579. 


References 


Boepple v. Mohalt, 101 M 417, 434, 54 
P 24 857. 


No person shall drive a motor vehicle 


on a public highway of this state at a speed greater than is reasonable and 


prudent under conditions then existing. 


{En. Sec. 1, Ch. 198, L. 1939.1] 


1742.2. Speed limit for heavy trucks. Maximum speed limits for trucks 


of more than two (2) ton capacity shall be forty-five 


{En. See. 2, Ch. 198, L. 1939. | 
1742.3. Limited speed zones. 


(45) miles per hour. 


The supervisor of the highway patrol is 


authorized and empowered to determine and establish on any public high- 
way of the state of Montana, or any portion thereof, limited speed zones, 
which speed limits shall constitute the maximum speed at which any per- . 
son may drive or operate any vehicle upon such zoned highway, or portion 
thereof so zoned, and on which the maximum speed permissible in said zone 
has been conspicuously posted. Any speed in excess of the maximum speed 
posted shall be prima facie evidence that the speed is not reasonable or 
prudent and that it is reckless driving by the driver of the vehicle. | En. 
See. 3; .Ch..198,, Ly. 1939.) 
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1742.4. Classes of speed zones. Such Zones are limited and classified as 
follows: 


A. Zone 1. The maximum permissible speed shall not exceed twenty 
(20) miles per hour. 


B. Zone 2. The maximum permissible speed shall not exceed thirty 
(30) miles per hour. 


C. Zone 3. The maximum permissible speed shall not exceed forty- 
five (45) miles per hour. 

D. Zone 4. The maximum permissible speed shall not exceed that per- 
mitted in the three preceding zones, and shall be a reasonable rate of speed; 
provided that during the hours when lights on vehicles are required, the 
maximum rate of speed shall be fifty-five (55) miles per hour. [En. See. 4, 
Ch. 198, L. 1939. | 


1742.5. Night speed—when prima facie reckless. Regardless of any of 
the other provisions of this act, it shall be prima facie evidence of reckless 
driving for any person to operate any vehicle anywhere in Montana during 
the night-timé at a speed in excess of fifty-five (55) miles per hour. [En. 
See. 5, Ch. 198, L. 1939.] 


1742.6. Penalties. Every person convicted of reckless driving shall be. 
punished upon a first conviction by imprisonment for a period of not less 
than ten (10) days nor more than ninety (90) days, or by a fine of not more 
than one hundred dollars ($100.00), and on a second or subsequent con- 
viction may, in the discretion of the court, be punished by imprisonment for 
not less than thirty (30) days nor more than ninety (90) days, or by a fine 
of not less than tweny-five dollars ($25.00) nor more than one hundred 
dollars ($100.00). [En. Sec. 6, Ch. 198, L. 1939.] 


1742.7. Limitation when not otherwise specified. Where no special 
hazard exists on any section of highway outside of a municipality, which 
section is not zoned and posted as hereinbefore provided, the speed limits 
specified in zone 4 shall apply and any speed in excess of such limits shall 
be prima facie evidence that such speed is unreasonable and imprudent, and 
of reckless driving by the driver of the vehicle. : [En. Sec. 7, Ch. 198, L. 
1939.) 


1743. Traffic regulation. 


The driver of an automobile, while pro- section 1743, Revised Codes, Cowden v. 
ceeding in a lawful manner on the proper Crippen, 101 M 187, 203 et seq., 53 P 2d 98. 
side of the highway, has a right to assume 
that one attempting to pass him from the References ‘ y 
rear will proceed in a lawful manner and Boepple v. Mohalt, 101 M 417, 4384, 54 
on his own side of the road, as required by P 2d 857. 


1744.1. Accident or injury—duty of operators of vehicles—penalty. | Re- 
pealed See. 20, Ch. 210, L. 1939. ] 


1744.2. Definitions. The following words and phrases used in this act 
shall, for the purpose of this act, have the meanings respectively ascribed to 
them in the following section. [En. Sec. 1, Ch. 210, L. 19389. | 

1744.3. Definitions. (a) Registrar. The registrar of motor vehicles 
of this state. | 
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(b) Supervisor. The Montana highway patrol board, its duly appointed 
supervisor and patrolmen. [En. See. 2, Ch. 210, L. 1989.| 


1744.4. Accidents involving death or personal injuries. (a) The driver 
of any vehicle involved in an accident resulting in injury to or death of 
any person: shall immediately stop such vehicle at the scene of such accident 
or as close thereto as possible, but shall then forthwith return to and in 
every event shall remain at the scene of the accident until he has fulfilled 
the requirements of section 1744.6. Every such stop shall be made without . 
obstructing traffic more than is necessary. 

(b) Any person failing to stop or to comply with said requirements 
under such circumstances shall upon conviction be punished by imprison- 
ment for not less than thirty (30) days nor more than one (1) year, or by 
fine of not less than one hundred dollars ($100.00) nor more than five 
thousand dollars ($5,000.00), or by both such fine and imprisonment. 


(c) The registrar shall revoke the operator’s or chauffeur’s license of 
the person so convicted. [En. See. 3, Ch. 210, L. 1939. ] 


1744.5. Accident involving damage to vehicle. The driver of any vehicle 
involved in an accident resulting only in damage to a vehicle which is driven 
or attended by any person shall immediately stop such vehicle at the scene 
of such accident or as close thereto as possible and shall forthwith return 
to and in every event shall remain at the scene of such accident until he has 
fulfilled the requirements of section 1744.6. Every such stop shall be made 
without obstructing traffic more than is necessary. Any person failing to 
stop, or comply with said requirements under such circumstances shall be 
guilty of a misdemeanor, [En. Sec. 4, Ch. 210, L. 1939.] 


1744.6. Duty to give information and render aid. The driver of any 
vehicle involved in an accident resulting in injury to or death of any per- 
son or damage to any vehicle which is driven or attended by any person 
shall give his name, address, and the registration number of the vehicle he 
is driving and shall upon request and if available exhibit his operator’s or 
chauffeur’s license to the person struck or the driver or occupant of or 
person attending any vehicle collided with and shall render to any person 
injured in such accident reasonable assistance, including the carrying, or 
the making of arrangements for the carrying, of such person to a physician, 
surgeon, or hospital for medical or surgical treatment if it is apparent that 
such treatment is necessary or if such carrying is requested by the injured 

person. [En. Sec. 5, Ch. 210, L. 1939. ] 


1744.7. - Duty upon striking unattended vehicle. The driver of any 
vehicle which collides with any vehicle which is unattended shall immediate- 
ly stop and shall then and there either locate and notify the operator or 
owner of such vehicle of the name and address of the driver and owner of 
the vehicle striking the unattended vehicle or shall leave in a conspicuous 
place in the vehicle struck, a written notice giving the name and address 
of the driver and of the owner of the vehicle doing the striking and a state- 
ment of the circumstances thereof. [En. Sec. 6, Ch. 210, L. 1939. ] 


1744.8. Duty upon striking fixtures upon a highway. The driver of any 
vehicle involved in an accident resulting only in damage to fixtures legally 
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upon or adjacent to a highway shall take reasonable steps to locate and 
notify the owner or person in charge of such property of such fact and of 
his name and address and of the registration number of the vehicle he is 
driving and shall upon request and if available exhibit his operator’s or 
chauffeur’s license and shall make report of such accident when and as re- 
quired in section 1744.10. |En. See. 7, Ch. 210, L. 1939. ] 


1744.9. Immediate reports of accidents. (a) The driver of a vehicle in. 
volved in an accident resulting in injury to or death of any person shall im- 
mediately by the quickest means of communication give notice of such 
accident to the local police department if such accident occurs within a 
municipality, otherwise to the office of the county sheriff or the nearest of- 
fice of the supervisor. 

(b) Every coroner or other official performing like functions upon 
learning of the death of a person in his jurisdiction as the result of a traf- 
fie accident shall immediately notify the nearest office of the supervisor. 
[En. See. 8, a 210;/°Ts,-1939.) 


1744.10. Written reports of accidents. (a) The driver of a vehicle in- 
volved in an accident resulting in injury to or death of any person or total 
property damage to an apparent extent of twenty-five dollars ($25.00) or 
more shall, within twenty-four (24) hours after such accident, forward a 
written report of such accident to the supervisor. 

(b) The supervisor may require any driver of a vehicle involved in an 
accident, of which report must be made as provided in this section, to file 
supplemental reports whenever the original report is insufficient, and may 
require witnesses of accidents to render reports. 

(c) Every law enforcement officer who in the regular course of duty, 
investigates a motor vehicle accident, of which report must be made as re- 
quired in this section, either at the time of and at the scene of the accident 
or thereafter by interviewing participants or witnesses shall, within twenty- 
four (24) hours after completing such investigation, forward a written re- 
port of such accident to the supervisor. [En. Sec. 9, Ch. 210, L. 1939. | 


1744.11. When driver unable to report. Whenever the driver of a 
vehicle is physically incapable of making an immediate or a written report 
of an accident as required in sections 1744.9 and 1744.10, and there was an- 
other occupant in the vehicle at the time of the accident capable of making 
such report, such occupant shall make or cause to be made the report not 
made by the driver. [En. Sec. 10, Ch. 210, L. 1939.! ‘ 


1744.12. Accident report forms. (a) The supervisor shall prepare and 
upon request supply to police departments, coroners, sheriffs, garages and 
other suitable agencies or individuals, forms for accident reports required 
hereunder, appropriate with respect to the persons required to make such 
reports and the purposes to be served. The written reports to be made by 
persons involved in accidents and by investigating officers shall call for 
sufficiently detailed information to disclose with reference to a traffic 
accident the causes, conditions then existing, and the persons and vehicles 
involved. 

(b) Every accident report required to be made in writing shall be made 
on the appropriate form approved by the supervisor and shall contain all of 
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the information required therein unless not available. [Hn. See. 11, Ch. 
210. olis 1939. | 


1744.13. Coroners to report. Every coroner, or other official perform- 
ing like functions, shall on or before the 10th day of each month report in 
writing to the supervisor the death of any person within his jurisdiction 
during the preceding calendar month as the result of an accident involving 
a motor vehicle and the circumstances of such accident. [KEn. Sec. 12, Ch. 
21.0; LyAt93o7 


1744.14. Garages to report. The person in charge of any garage or re- 
pair shop to which is brought any motor vehicle which shows evidence of 
having been involved in an accident of which report must be made as pro- 
vided in section 1744.10, or struck by any bullet, shall report to the super- 
visor within twenty-four hours after such motor vehicle is received, giving 
the engine number, registration number and the name and address of the 
owner or operator of such vehicle. [En. Sec. 13, Ch. 210, L. 1939. ] 


1744.15. Accident reports confidential. All required accident reports 
and supplemental reports shall be without prejudice to the individual so re- 
porting and shall be for the confidential use of the supervisor or other state 
agencies having use for the records for accident prevention purposes, ex- 
cept that the supervisor may disclose the identity of a person involved in 
an accident when such identity is not otherwise known or when such person 
denies his presence at such accident. No such report shall be used as 
evidence in any trial, civil or criminal, arising out of an accident, except 
that the supervisor shall furnish upon demand of any person who has, or 
claims to have, made such a report or, upon demand of any court, a certi- 
ficate showing that a specified accident report has or has not been made 
to the supervisor solely to prove a compliance or a failure to comply with 
the requirement that such a report be made to the supervisor. [En. See. 14, 
Ch.. 210, Li, 1939. 


1744.16. Supervisor to tabulate and analyze accident reports. The 
supervisor shall tabulate and may analyze all accident reports and shall 
publish annually or at more frequent intervals statistical information based 
Ui lee as to the number and circumstanees of traffic Revie ts [En. See. 

pGb7210, 14); 1939H 


1744.17. Any incorporated city may require accident reports. Any in- 
corporated city, town, village, or other municipality may by ordinance re- 
quire that the driver of a vehicle involved in an accident shall also file 
with a designated city department a report of such accident or a copy of 
any report herein required to be filed with the supervisor. All such re- 
ports shall be for the confidential use of the city department and sub- 
ject to the provisions of section 1744.15. [En. See. 16, Ch. 210, L. 1939.] 


1744.18. Uniformity of interpretation. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. [Hn. See. 17, Ch. 210, L. 1939. ] 


1744.19. Short title. This act will be cited as the uniform accident re- 
porting act. [En. Sec. 18, Ch. 210, L. 1939.] 
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If any part or parts of this act shall be held 


to be unconstitutional such unconstitutionality shall not affect the validity 


of the remaining parts of this act. 


The legislature hereby declares that it 


would have passed the remaining parts of this act if it had known that such 


part or parts thereof would be declared unconstitutional. 


210, L. 1939. ] 


1746.1. 


Held, that section 1746.1, Revised Codes, 
declaring it anlawful for a person to drive 
a motor vehicle over any highway or street 
in the state, whether within or without a 
municipality, while in an intoxicated con- 
dition or uncer the influence of intoxicat- 
ing liquor or any drug or narcotic, was not 
impliedly repealed by section 1741.7, apply- 
ing to those who drive such vehicles on the 
highways outside of incorporated cities 
and towns while intoxicated there being 
no irreconcilable/conflict between the two 
acts, in view of the fact that courts recog- 
nize a distinction between one who is in- 
toxicated and one who is under the in- 
fluence of intoxicating liquor, and the rule 
that repeals by implication are not favored 
by the courts. State v. Schnell, 107 M 579, 
363, et seq:, co 2d 19: 

Id. A prosecution for driving a motor 
vehicle outside of incorporated cities and 
towns while intoxicated must be brought 


[En. See. 19, Ch. 


Driving on public highway while intoxicated prohibited. 


under section 1741.7, Revised Codes, and 
one for driving such a vehicle over any 
highway or street within or without a 
municipality, while under the influence of 
intoxicating liquor or any drug or nar- 
cotic, must be based upon section 1746.1, 
penalty for which is prescribed in see- 
tion 1746.2. 

Id. Held, that where a complaint was 
filed in a justice court charging the com- 
mission of a misdemeanor in driving an 
automoble upon the public highways and 
thoroughfares of a certain county while 
intoxicated but thereafter alleging specifi- 
cally how, when and where the offense was 
committed and then stating that defendant 
drove the vehicle while ‘‘under the in- 
fluence of intoxicating liquor,’’ the latter 
allegation was the controlling one and suf- 
ficient to charge the offense under see- 
tion 1746.1, Revised Codes. 


1746.2. Penalty for operating motor vehicle while in an intoxicated con- 


dition. 

A prosecution for driving a motor 
vehicle outside of incorporated cities and 
towns while intoxicated must be brought 
under section 1741.7, Revised Codes, and 
one for driving such a vehicle over any 
highway or street within or without a 


1747.1. 


Supplemental to existing motor vehicle laws. 


municipality while under the influence 
of intoxicating liquor or any drug or nar- 
cotic, must be based upon section 1746.1, 
penalty for which is prescribed in section 
1746.2... State v. Schnell, 107 M 579, 583, 
et seq., 88 P 2d 19. 


This act shall 


in no respect be considered as a repeal of any of the provisions of the state 
motor vehicle code or laws, but shall be construed as supplemental thereto. 


[| En.; Sec... ,.Ch..129,,.L. 1937-1 


NOTE.—Uniform state law: Sections 
1747.1 through 1747.16 are similar in na- 
ture and effect to the ‘‘uniform automo- 
bile liability security act,’’? approved by 
the national conference of commissioners 


on uniform state laws in 1932 and adopted 
in Hawaii and Pennsylvania. 

References 

State v. Schnell, 107 M 579, 585, 88 P 
2d 19. 


1747.2. Suspension of driver’s, chauffeur’s license and registration certi- 
ficates for certain offenses—renewal on showing ability to respond in dam- 
ages—non-residents—evidence—operators. The motor vehicle operator’s 
and/or chauffeur’s license and all of the registration certificates of any 
person who shall by a final order, or judgment have been convicted of or 
shall have pleaded guilty to or shall have forfeited any bond or collateral 
deposited to secure the appearance for trial of the defendant (where such 
forfeiture shall not have been vacated) for any of the following offenses 
hereafter committed, to-wit: 
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Operating a motor vehicle while under the influence of intoxicating liquor 
or nareotic drugs in violation of section 1746.1 of the Revised Codes of the 
state of Montana of 1935; 


Homicide arising out of the operation of a motor vehicle; reckless driving, 
‘resulting in personal injury or damage to property; 


An offense in any other state or in any province of the Dominion of 
Canada which, if committed in this state, would be in violation, as afore- 
said, of any of the above specified provisions of law of this state; 
shall be suspended forthwith without notice or hearing by the registrar of 
motor vehicles or other officer in charge of the issuance of motor vehicle 
operators’ and/or chauffeurs’ heenses and registration certificates, herein- 
after called the registrar, and shall remain so suspended and shall not at any 
time thereafter be renewed, nor shall any such license be thereafter issued to 
him or any motor vehicle be thereafter registered in his name until he shall 
have given proot of his ability to respond in damages for any liability there- 
after incurred, resulting from the ownership, maintenance, use or operation 
thereafter of a motor vehicle for personal injury to or death of any one per- 
son in the amount of at least five hundred dollars ($500.00), and subject. to 
the aforesaid limit for any one person injured or killed, of at least one thous- 
and dollars ($1,000.00) for personal injury to or the death of two or more 
persons in any one accident, and for damage to property in the amount of at 
least two hundred and fifty dollars ($250.00) resulting from any one acci- 
dent. Such proof in said amounts shall be furnished for each motor vehicle 
registered by such person. If such person shall not be a resident of this 
state, the privilege of operating any motor vehicle in this state and the 
privilege of operation within the state of any motor vehicle owned by him 
shall be withdrawn, and shall remain so withdrawn, and no operator’s or 
chauffeur’s license shall be issued to him and no motor vehicle shall be 
registered in his name until he shall have given proof as aforesaid. It 
shall be the duty of the clerk of the court, or of the court where it has no 
clerk, in which any such judgment or order is rendered or other such action 
taken to forward immediately to the registrar a certified copy or transcript 
thereof. A certified copy or transcript of the judgment order or record of 
other action of the court shall be prima facie evidence of the conviction, 
plea or forfeiture therein stated. In the event that the person so shown 
to have been convicted, pleaded guilty or forfeited bond or collateral ap- 
pears to be a nonresident of this state, the registrar shall transmit a copy 
of such certified copy or transcript, certified to by him, to the officer in 
charge of the issuance of motor vehicle operators’ and/or. chauffeurs’ 
licenses and registration certificates of the state or province of which such 
person appears to be a resident. 


Provided, however, that if it shall be duly established to the satisfaction 
of the registrar and the registrar shall so find (a) that any person, whether 
a resident or non-resident of this state, who shall have been convicted, 
pleaded guilty or forfeited bail or collateral, as aforesaid, was upon the 
occasion of the offense upon which such conviction, plea or forfeiture was 
based, a chauffeur or motor vehicle operator, however designated, in the 
employ of the owner of the motor vehicle involved in such offense or a 
member of the immediate family or household of the owner of such motor 
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vehicle, and (b) that there was not, at the time of such offense or subsequent 
thereto, up to the date of such finding, any motor vehicle registered in this 
state, (or if a nonresident, in the state of his residence) in the name of the 
person who has so been convicted, pleaded guilty or forfeited bail or col- 
lateral, then and in that event, if the person in whose name such motor 
vehicle is registered shall give proof of ability to respond in damages ac- 
cording to the provisions of this act, which proof the registrar shall accept, 
such chauffeur or other person; as aforesaid, shall be relieved of the neces- 
sity of giving such proof in his own behalf. [En. See. 2, Ch. 129, L. 1937.] 
NOTE.—This section follows the enrolled bill exactly. 


1747.3. Suspension for failure to satisfy judgment—renewal and restora- 
tion of licenses—non-residents. The operator’s and/or chauffeur’s leense 
and all of the registration certificates of any person, in the event of his 
failure within thirty .(30) days thereafter, to satisfy any Judgment which 
shall have become final, by expiration without appeal of the time within 
which appeal ee have been perfected or by final affirmance on appeal, 
rendered against him by a court of competent jurisdiction in this state or in 
any other state or the District of Columbia, or in any district court of the 
United States, or by a court of competent jurisdiction in any province of the 
Dominion of-Canada, for damages on account of personal injury, inelud- 
ing death, or damage to property in excess of one hundred dollars ($100.00), 
resulting from the ownership, maintenance, use or operation hereafter of 
a motor vehicle shall be forthwith suspended by the registrar upon receiv- 
ing a certified copy or transcript of such final judgment from the court 
in which the same was rendered showing such Judgment or judgments to 
have been still unsatisfied more than thirty (30) days after the same became 
final, as aforesaid, and shall remain so suspended and shall not be renewed, 
nor shall any license be issued to such person, nor shall any motor vehicle 
be thereafter registered in his name while any such judgment remains un- 
stayed, unsatisfied and subsisting and until every such judgment is satisfied 
or discharged except by a discharge in bankruptey and until the said per- 
son gives proof of his ability to respond in damages as required in section 
1747.2, for future accidents. It shall be the duty of the clerk of the court, 
or of the court where it has no clerk, in which any such judgment is ren- 
dered, to forward immediately after the expiration of said thirty (30) days, 
as aforesaid, to the registrar a certified copy of such judgment or a trans- 
eript thereof, as aforesaid. In the event the defendant is a non-resident, 
it shall be the duty of the registrar to transmit to the registrar or commis- 
‘sioner of motor vehicles or officer in charge of the issuance of operators’ 
permits and registration certificates of the state or province of which the 
defendant is a resident, a certified copy of the said judgment. If after such 
proof has been given, any other such judgment shall be recovered against 
such person for an accident occurring before such proof was given but after 
this act shall take effect, such license or licenses and certificate or certifi- 
cates shall again be and remain suspended, and no other such license or 
certificate shall be issued to such person while any such judgment remains 
unsatisfied and subsisting, as aforesaid. 


Provided, however, anything in this act to the contrary notwithstand‘ng, 
that, 
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(1) When one hundred dollars ($100.00) has been credited upon any 
judgment or judgments rendered in excess of that amount for personal in- 
jury to or the death of one person as the result of any one.aceident; or 

(2) When, subject to the limit of five hundred dollars ($500.00) for 
any one person so injured or killed, the sum of one thousand dollars 
($1,000.00) has been credited upon any judgment or judgments rendered in 
excess of that amount for personal injury to or the death of more than one 
person as the result of any one accident; or 

(3) When two hundred and fifty dollars ($250.00) has been credited 
upon any judgment or judgments rendered in excess of that amount for 
damage to property as the result of any one accident, resulting from the 
ownership, maintenance, use cr operation of a motor vehicle, then and in 
such event, such payment or payments shall be deemed a satisfaction of such 
judgment or judgments for the purposes of this section only. 

And provided further, that a judgment.debtor to whom this section apples 
may, for the sole purpose of giving authority to the registrar to authorize 
_ the judgment debtor to operate a motor vehicle thereafter, on due notice 
to the judgment creditor, apply to the court in which the trial judgment 
was obtained for the privilege of paying such judgment in installments, and 
the court, in its discretion and without prejudice to any other legal remedies 
which the judgment creditor may have, may so order, fixing the amounts 
and times of payment of the installments. While the judgment debtor is 
not in default in payment of such installments, the registrar, upon his giv- 
ing proof of ability to respond in damages for future accidents, as herein- 
before provided, may, in his discretion, restore or refrain from suspending 
his license and/or registration certificate or certificates; but such license 
and/or certificate or certificates shall be suspended as hereinbefore provid- 
ed if and when the registrar is satisfied that the judgment debtor has failed 
to comply with the terms of the court order. 

If any such motor vehicle owner or cperator shall not be a resident of this 
state, the privilege of operating any motor vehicle in this state and the 
privilege of operation within the state of any motor vehicle owned by him 
shall be withdrawn while any final judgment against him as aforesaid, shall 
be unstayed, unsatisfied and subsisting for more than thirty (30) days, as 
aforesaid, and shall not be renewed, nor shall any operator’s or chauffeur’s 
license be issued to him or any motor vehicle registered in his name until 
every such judgment shall be stayed, satisfied or discharged as herein pro- 
vided, and until such person shall have given proof of his ability to re- 
spond in damages for future accidents, as required in section 1747.2. { En. 
Seee3s- Chy129,da.193 7%) 


1747.4. Preof of ability to respond in damages—requirements of non- 
residents—bonds and security. Proof of ability to respond in damages, 
when required by this act, may be evidenced by the written certificate or 
certificates of any insurance earrier duly authorized to do business within 
the state, that it has issued to or for the benefit of the person named there- 
in a motor vehicle liability policy or policies in the form hereinafter pre- 
scribed, which, at the date of the certificate or certificates, is or are in full 
force and effect, and designating therein by explicit description or by other 
adequate reference, all motor vehicles to which the policy or policies apply. 
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The registrar shall not accept any certificate or certificates unless the same 
shall cover all motor vehicles then registered in this state in the name of the 
person furnishing such proof. Additional certificates, as aforesaid, shall be 
required as a condition precedent to the registration of any additional motor 
vehicle or motor vehicles in the name of such person required to furnish 
proof as aforesaid. Said certificate or certificates shall certify that the 
motor vehicle lability policies therein cited shall not be canceled or expire 
except as hereinafter provided. If such person be a non-resident, a certifi- 
eate, as aforesaid, of an insurance carrier authorized to transact business 
in the state or province in which the motor vehicle or motor vehicles de- 
scribed in such certificate is registered, or if none be described, then in 
the state or province in which the insured resides, shall be accepted if such 
carrier shall (a) execute a power of attorney authorizing the registrar to 
accept service of notice or process in any action arising out of a motor 
vehicle accident in this state, and (b) its governing executive authority shall 
duly adopt a regain providing that its policies shall be deemed to be 
varied to comply with the law of this state relating to the terms of motor 
vehicle liability policies issued therein, and (¢c) agree to accept as final 
and binding any final judgment duly rendered in any action arising out of 
a motor vehicle accident in any court of competent jurisdiction in this state; 
provided, however, that the provisions of this section shall be operative as 
to such insurance carriers (organized and existing under the laws of such 
state or province and not licensed to transact business in this state) only 
to the extent and under the same terms and conditions that under the laws 
of such state or province where such motor vehicle is registered or in which 
the insured resides, like recognition, if a law of like effect is in force and 
effect, is granted to certificates of insurance carriers organized and existing 
under and by virtue of the laws of this state. If, under the laws of such 
state or province, in which a law of like. effect is in force and effect, certi- 
ficates of insurance carriers organized and existing under or by virtue of 
the laws of this state are not accepted, the certificates of insurance carriers 
of such state or province shall not be accepted under the provisions of this 
act. 


The registrar shall be notified by the insurance carrier of the cancellation 
or expiration of any motor vehicle liability policy certified under the pro- 
visions of the act at least ten (10) days before the effective date of such 
cancellation or expiration and until such notice is duly given, such policy 
shall continue in full force and effect. 

Such proof may be the bond of a surety company, duly authorized to 
transact business within the state, or a bond, with at least two (2) individ- 
ual sureties, each owning real estate within this state, which real estate 
shall be scheduled in the bond approved by a judge of a court of record 
which said bond shall be conditioned for the payment of the amounts speci- 
fied in section 1747.2; and such bond shall be filed with the registrar and 
shall not be cancellable except after ten (10) days’ written notice to the 
registrar. Such bond shall constitute a lien in favor of the state upon the 
real estate so scheduled of any surety, which lien shall exist in favor of any 
holder of a final judgment against the person who has filed such proof on 
account of damage to property in excess of one hundred dollars ($100.00) 
or injury to, including death of a person or persons resulting from the 
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ownership, maintenance, use or operation hereafter of a motor vehicle, 
upon the filing of notice to that effect by the registrar in the office of the 
elerk of the district court of the county where such real estate shall be lo- 
cated, and the clerk of any such district court receiving such notice shall 
keep proper books for indexing such liens and all such liens shall be filed 
and entered therein, showing the judgment creditors, the names of the judg- 
ment debtors and bondsmen in alphabetical order, the date and amount of 
the judgment, and upon the satisfaction of said judgment, the date thereof. 


Such proof of ability to respond in damages may also be evidence pre- 
sented to the registrar of a deposit by such person with the state treasurer 
vr other proper fiscal officer of a sum of money or collateral in form satis- 
factory to the registrar amounting to one thousand two hundred fifty dol- 
lars ($1250.00). Subject to the approval of the registrar, the said,state 
treasurer or other proper fiscal officer shall accept any such deposit and 
Shall issue a receipt therefor. The registrar shall approve such deposit by 
or on behalf of any person except where a judgment theretofore recovered 
against such person shall not have been paid in full. 


Additional evidence of ability to respond in damages, as required by this 
act, shall be furnished the registrar at any time upon his demand. [En. 
Sec. 4, Ch. 129, L. 1987]. 


1747.5. Satisfaction of judgment from bond or other security. A bond, 
money or collateral filed cr deposited by or on behalf of any person under 
the provisions of the preceding section, shall be held by the registrar or 
said treasurer to satisfy, in accordance with the provisions of this act, any 
execution issued against such person on a Judgment for damages, as afore- 
sald, arising out of the ownership, maintenance, use or operation of a motor 
vehicle as aforesaid. Money or collateral so deposited shali not be subject 
to attachment or execution unless such attachment or execution shall arise 
out of a suit for damage as aforesaid. If such judgment rendered against 
the principal on the surety company or real estate individual bond given un- 
der the provisions of this act shall not be satisfied within thirty (80) days 
after it has become final as hereinbefore provided, the judgment creditor 
may, for his own use and benefit and at his sole expense, bring an action or 
actions in the name of the state against the company or persons executing 
such bond, including an action or proceeding to foreclose any lien that may 
exist upon the real estate of a person who has executed such bond; and any 
judgment debtor enforcing such lien may sell the real estate subject thereto, 
or so much as may be necessary to satisfy the same, under execution, in the 


manner provided for sale of real estate under execution. |En. Sec. 5, Ch. 
120 LS 1937?) 


1747.6. Registrar to furnish record of vehicle operators—fee. The regis- 
trar shall upon request furnish any insurance earrier. person, or surety a 
certified abstract of the operating record of any person subject to the pro- 
visions of this act, wnich abstract shall fully designate the motor vehicles, 
(if any) registered in the name of such person, and if there shall be no 
record of any conviction of such person of a violation of any provision of 
any statute relating to the operating of a motor vehicle or of any injury or 
damage caused by such person as herein provided, the registrar shall so 
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certify. The registrar shall collect for each such certificate the sum of one 
dollar. [n. Sec. 6, Ch. 129, L. 1937.] 


1747.7. Registrar to furnish information concerning responsibility of 
owner or operator. The registrar shall furnish any person who may have 
been injured in person or property by any motor vehicle, upon written re- 
quest, with all information of record in his office pertaining to the evidence 
of the ability of any operator or owner of any motor vehicle to respond in 
damages. [En. Sec. 7, Ch. 129, L. 1937.] 


1747.8. Return of suspended licenses, certificates and plates required— 
penalty for failure. Any operator or any owner, whose operator’s license 
or certificate of registration shall have been suspended as herein provided, 
or whose policy of insurance or surety. bond shall have been canceled or 
terminated, or who shall neglect to furnish additional evidence of ability 
to respond in damages upon the request of the registrar shall immediately 
return to the elie ar his operator’s license, certificate of registration and 
the number plates issued thereunder. . If any person shall wilfully fail to 
return to the registrar the operator’s or chauffeur’s license, certificate or 
certificates of registration and the number plates issued thereunder as pro- 
vided herein, the registrar shall forthwith direct any state policeman or | 
other police officer to secure possession thereof and to return the same to 
the office of the registrar. Any person wilfully failing to return such 
operator’s or chauffeur’s license or such certificate or certificates and num- 
ber plates shall be guilty of a misdemeanor and shall be fined not less than 
one hundred dollars ($100.00) nor more than two hundred fifty dollars 
($250.00), and such penalty shall be in addition to any penalty imposed 
for any violation of any of the provisions of section 1747.2. The amount of 
such fine shall be paid in the manner provided for the payment of fines for 
violations of the motor vehicle laws. [En. See. 8, Ch. 129, L. 1937.] 


1747.9. Return of bond and security—when authorized. The registrar 
shall cancel such bond or return such proof of insurance, or the said treas- 
urer shall with the consent of the registrar, return such money or collateral 
to the person furnishing the same at any time after three years shall have 
elapsed since the filing of such bond or proof or the making of such de- 
posit, provided that during the three years’ period immediately preceding 
such person shail not have been convicted of, pleaded guilty to or forfeited 

bond or collateral given for any of the offenses specified in section 1747.2, 
and provided further that no suit or Judgment against him or damages as 
aforesaid arising from the ownership, maintenance, use or operation here- 
after of a motor vehicle shall then be pending or outstanding and unstayed 
or unsatisfied, as aforesaid; and the affidavit of such person, showing ful- 
fillment of these requirements shall be sufficient proof thereof in the ab- 
sence of evidence to the contrary before the registrar. The registrar shall 
direct the return of any money or collateral to the person entitled thereto, 
at any time upon the acceptance and:‘substitution by or on behalf of the per- 
son required to furnish the same, of other evidence of such person’s ability 
to respond in damages, or, at any time after three years from the expiration 
of the latest registration or license issued to such person, or at any time in 
the event of the death or permanent incapacity of such person to own 
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and/or operate a motor vehicle, or upon other good cause shown therefor, 
provided no written notice chal have been filed with the registrar stating 
that a suit for damages, as aforesaid arising out of the ownership, mainten- 
ance, use or operation of a motor vehicle, as aforesaid, has been brought 
against such person, and upon the filing by such person with the registrar 
of an affidavit that he has abandoned his residence in this state or that he 
has made a bona fide sale of all motor vehicles owned by him and does not 
intend to own or operate any motor vehicle in this state for a period of one 
or more years. «[Hn. Sec. 9, Ch. 129, L. 1937.] 


1747.10. ‘When transfer of suspended certificate permitted. If an 
owner’s certificate of registration has been suspended under the provisions 
of this act, such certificate shall not be transferred nor the motor vehicle 
in respect of which such certificate was issued, registered in another name, 
where the registrar has reasonable grounds to believe that such transfer or 
registration is proposed for the purpose or will have the effect of defeating 
the purpose of this act. Provided, however, that such transfer of registra- 
tion shall be permitted upon the furnishing of proof of financial responsibil- 
ity to the registrar by such transferee whenever the registrar shall deem it 
necessary in furtherance of the purposes of this section. [En. See. 10, Ch. 
129) 2193874 


1747.11. Effect of act on liability insurance policies. Nothing in this 
act contained shall be held to apply to or affect policies of automobile in- 
surance against liability which may now or hereafter be required by special 
act, and such policies, if endorsed to conform to the requirements of this 
act shall be accepted as proof of financial responsibility when required un- 
der this act; nor shall anything in this act contained be held to apply to or 
affect policies insuring solely the insured named in the policy against 
hability resulting from the maintenance, operation or use by other persons 
in the insured’s employ or in his behalf of motor vehicles not owned by the 
insured. [En. See. 11, Ch. 129, L. 1937.] 


1747.12. Penalty for falsification and violation. Any person who shall 
forge, or without authority, sign any evidence of ability to respond in dam- 
ages as required by the registrar in the administration of this act and any 
nonresident who shall operate a motor vehicle in this state from whom the 
privilege of operating any motor vehicle has been withdrawn as provided 
in section 1747.3, shall be fined not less than one hundred dollars ($100.00) 
nor more than two hundred fifty dollars ($250.00) or imprisoned not more 
than thirty days or both. [En. Sec. 12, Ch. 129, L. 1937.] 


1747.13. Motor vehicle liability policies. ‘‘Motor vehicle lability pol- 
icy’’, as used in this act, shall be taken to mean a policy of liability in- 
surance issued by an insurance carrier authorized to transact business in 
this state or issued by an insurance ecarrier authorized to transact business 
in the state or province in which the motor vehicle or motor vehicles therein 
described is registered, or if none be described, then in the state in which 
the insured resides to the person therein named as insured, which policy shall 
either (1) designate, by explicit description or other adequate reference, all 
motor vehicles with respect to which coverage is intended to be granted by 
said policy, and shall insure the insured named therein and any other person 
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using or responsible for the use of any such motor vehicle with the consent, 
express or implied, of such insured, against loss from the liability imposed by 
law upon such insured or upon such other person for injury to or death of 
any person, other than such insured and such person or persons as may be 
covered, as respects such injury or death by any workmen’s compensation 
law, and/or for damage to property, except property of others in charge 
of the insured or of his employees or other agents growing out of the own- 
ership, maintenance, use or operation of any such motor vehicle within the 
continental limits of the United States of America or the Dominion of 
Canada; or which policy shall, in the alternative, (2) insure the person 
therein named as insured against loss from the liability imposed by law 
upon such insured for injury to or death of any person, other than such 
insured and such person or persons as may be covered as respects such 
injury or death by any workmen’s compensation law, and/or for damage 
to property, except property of others in charge of the insured or of his 
employees or other agents growing out of the maintenance, operation or 
use by such insured of any motor vehicle, except a motor vehicle registered 
- In the name of such insured, and ccecurring while such insured is personally 
in control, as driver or occupant, of such motor vehicle within the con- 
tinental limits of the United States of America or the Dominion of Canada, 
in either case to the amount or limit of $500.00, exclusive of interest and 
costs, on account of injury to or death of any one person, and subject 
to the same limit as respects injury to or death of any one person, of 
$1,000.00, exclusive of interest and costs, on account of any one accident 
resulting in injury to or death of more than one person; and of $250.00, 
for damage to property of others, as herein provided, resulting from any 
one accident; or a binder pending the issuance of any such policy, or 
an endorsement to an existing policy both as hereinafter provided; pro- 
vided, however, that this section shall not be construed as preventing an 
insurance carrier from granting in a ‘‘motor vehicle liability policy’’ any 
lawful coverage in excess of or in addition to the coverage herein provided 
for or from embodying in such policy any agreements, provisions or stipula- 
tions not contrary to the provisions of this act and not otherwise contrary 
to law. And provided further, that separate concurrent policies, whether 
issued by one or several carriers, covering, respectively, (a) personal in- 
jury or death, as aforesaid, and (b) property damage, as aforesaid, shall 
be termed ‘‘a motor vehicle liability policy’’, within the meaning of this 
act. 


Except as in section 1747.12 provided, no motor vehicle liability policy 
shall be issued or delivered in this state until a copy of the form of policy 
shall have been on file with the commissioner of insurance for at least 
thirty (30) days, unless sooner approved in writing by such commissioner, 
nor if within said period of thirty (30) days such commissioner shall have 
notified the carrier in writing that in his opiion, specifying the reasons 
therefor, the form of policy does not comply with the provisions of this 
act. The commissioner of insurance shall approve any form of policy which 
specifies the name, address and business if any of the insured, the coverage 
afforded by the policy, the premium charged therefor, the policy period, 
and the limits of liability, and contains an agreement that the insurance 
thereunder is provided in accordance with the coverage defined in this 
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section, as respects personal injury and death or property damage or both, 
and is subject to all the provisions of this act. 


Every such motor vehicle liability policy shall be subject to the ieee eae 
provisions, whether or not contained therein: 


(a) The liability of the insurance carrier under a motor vehicle liability 
policy shall become absolute whenever loss or damage covered by such 
policy occurs, and the satisfaction by the insured of a final judgment for 
such loss or damage shall not be a condition precedent to the right or ob- 
ligation of the carrier to make payment on account of such loss or damage; 
provided always, that the insurance carrier shall have the right to settle any 
claim covered by the policy, and if such settlement is made in good faith, 
the amount thereof shall be deductible from the limits of lability specified 
in the policy. No such policy shall be cancelled or annulled as respects any 
loss or damage, by any agreement between the carrier and the insured after 
the said insured has become responsible for such loss or damage, and any 
such cancellation or annulment shall be void. 


The policy may provide that the insured, or any other person covered by 
the policy shall reimburse the insuranee carrier for payments made on 
account of any loss or damage claim or suit involving a breach of the terms, 
provisions or conditions of the policy; and further, if the policy shall pro- 
vide for limits in excess of the limits specified in this section, the insurance 
carrier may plead against any plaintiff, with respect to the amount of such 
excess limits of lability, any defenses which it may be entitled to plead 
against the insured, and any such policy may further provide for the pro- 
rating of the insurance thereunder with other applicable valid ant collect- 
ible insurance. | 

(b) The policy, the written application therefor, if any, and any rider 
or endorsement which shall not conflict with the provisions of this act 
shall constitute the entire contract between the parties. 


(ec) The insurance carrier shall, upon the request of the insured, de- 
liver to the insured for filing, or at the request of the insured shall file 
direct, with the registrar of motor vehicles an appropriate certificate in con- 
formity with the provisions of section 1747.5. 


(d) Any carrier authorized to issue motor vehicle liability policies may, 
pending the issue of such a policy, execute an agreement, to be known as a 
‘“pinder’’; or may, in lieu of such a policy, issue an endorsement to an ex- 
isting policy. Every such binder or endorsement shall be subject to the 
provisions of this section and shall be construed to provide indemnity or in- 
surance in like manner and to the same extent as a motor vehicle liability 
policy. [En. Sec. 13, Ch. 129, L. 1937.] / 


1747.14. Definitions. The following words, as. used in this act, shall 
have the following meanings: 

(a) The singular shall include the plural; the masculine shall include the 
feminine and neuter, as requisite. 

(b) ‘‘Person’’ shall include individuals, partnerships,’ corporations, re- 
ceivers, referees, trustees, executors and administrators; and shall also in- 
clude the owner of any motor vehicle as requisite; but shall not inelude the 
state or any political subdivision thereof. 
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(ec) ‘‘Motor vehicle’’ 
(d) ‘‘Provinece’ 
[En. See. 14, Ch. 129, L. 1987.) 


, 
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shall include trailers, motorcycles and tractors. 
shall mean any province of the Dominion of Canada. 


1747.15. Rules and regulations. The registrar shall make rules and regu- 


lations necessary for the adminstration of this act. 


1937. ] 


[En. See. 15, Ch. 129, L. 


1747.16. Other legal process not prevented. Nothing herein shall be con- 
strued as preventing the plaintiff in any action at law from relying for 


security upon the other processes provided by law. 


Li. 1937.] 


1748.1. 
injuries of guest, when. 

Under the aero guest act (section 
1748.1 Revised Codes) before a guest of a 
motorist is entitled to recover for injuries 
sustained while riding in his host’s car he 
must prove that they were caused directly 
and proximately by defendant’s grossly 
negligent and reckless operation of the 
ear, either standing along or in concur- 


rence with wrongful acts of another. Cow- 
den v. Crippen, 101 M 187, 194 et seq. 


Id. Evidence in an automobile accident 
case in which the driver was sought to be 
held for the death of one of the driver’s 
guests while traveling on an oil-surfaced 
highway, held insufficient to show gross 
negligence in driving at an excessive rate 
of speed, it on the contrary showing un- 
eontradictedly that throughout an extend- 
-ed trip a uniform rate of speed was main- 
taned, that the driver appeared to have 
adequate control of the car, that there was 
no slipping or weaving, that the other 
guests considered the defendant a safe and 
good driver apparently driving at a safe 
rate of speed and that neither the driver 
uor his guests had noticed an alleged icy 
condition of the part of the road where 
the accident, which was due to the act of 
a motorist coming from the rear to pass 
_ defendant’s car in negligently striking the 
front wheel of defendant’s car and caus- 
ing it to swerve off the road, occurred. 


Facts constituting negligence may be 
established by circumstantial evidence, if 
such evidence tends more strongly to estab- 
lish plaintiff’s theory than an inconsistent 
one; and under that rule, held, in an action 
brought under the automobile guest law to 
recover damages for the death of two auto- 
mobile passengers in which there was no 
direct, evidence as to the manner in which 
the accident occurred, other than that the 
driver apparantly without reason turned 
from the right side of the highway toward 
the left at an angle of 45 degrees and ran 
into a tree on the left, the court did not 
err in submitting the issues as to alleged 


[En. Sec. 16, Ch. 129, 


Owner or operator of vehicle released from responsibility for 


gross negligence and reckless operation of 
the car to the jury. Doheny v. Coverdale, 
104 M 534, 547 et seq., 68 P 2d 142. 


As against the attack of defendant on 
the judgment in favor of plaintiff in an 
action brought under the automobile guest _ 
law (sections 1748.1-1748.3, Revised Codes) 
on the ground of the insufficiency of the 
evidence to justify the submission of the 
case to the jury on the issue of defendant’s 
gross negligence, if the record contains 
substantial evidence tending to prove that 
the injuries complained of were caused 
directly and proximately by the gross 
negligence and reckless operation of the 
car by the defendant, submission is justi- 
fied. Baatz v. Noble, 105 M 59, 65, 69 P 
2d 579. 

Id. ‘‘*Gross Negligence’’ within the 
meaning of the automobile guest statute, 
supra, under which the owner or operator 
of a car in which a guest was riding at the 
time of the accident is liable for injuries 
sustained by the guest is held liable if 
sustained by the driver’s grossly negli- 
gent and reckless operation of the ear, 
does not mean willful or wanton miscon- 
duct. 


Id. A gratuitous passenger in an auto- 
mobile should not be held guilty of contrib- 
utory negligence in his action under the 
automobile guest law, unless he in some 
way actively participated im the neglig- 
ence of the driver, or was aware of the 
latter’s incompetence or carelessness, or, 
knowing that the driver was not taking 
proper precautions while approaching a 
place of danger, failed to warn or admon- 
ish him. 


Id. Where the plaintiff guest was fami- 
liar with the operation of cars and be- 
lieves defendant from prior observation of 
his driving to be a careful driver, but be- 
cause of the rate of speed at whch the car 
in which plaintiff was injured was being 
driven on a dangerous piece of road, there 
was but a very brief space of time after 
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he observed the danger available to him References 

to register his protest, the question of his Cited as chapter 195, laws 1931 in Huff- 
contributory negligence in failing to pro- man v. Buckingham Transport Co., of Colo- 
test was for the jury’s determination. rado, 98 F 2d 916. 


1751.2. Size of vehicles and loads. (a) Width. No vehicle shall ex- 
ceed a total outside width, including any load thereon, of eight (8) feet, 
except certain vehicles now in operation which, by reason of the substitu- 
tion of pneumatic tires for other types of tires, exceed the above limit; 
provided, further in no case shall such width exceed one hundred two (102) 
inches and that after January 1, 1945, no equipment exceeding eight (8) 
feet in width, shall be operated; and further excepting implements of hus- 
bandry, temporarily propelled or moved upon the public highway, and road 
machinery engaged in the construction and maintenance of highways. 

(b) Height. No vehicle, unladen or with load, shall exceed a height of 
thirteen (13) feet six (6) inches, except that the public body having juris- 
diction may at its discretion rede this height consistent with conditions 
of individual sections of highway. 

(c) Length. No vehicle shall exceed a length of thirty-five (35) feet 
extreme over all dimension, inclusive of front and rear bumpers. Further, 
combinations of vehicles shall consist of not more than two units, and, when 
so combined, shall not exceed a total length of sixty (60) feet except that 
the public body having jurisdiction may, at its discretion, reduce this length 
consistent with the conditions of individual highways. For occasional move- 
ments of materials or objects of dimensions which exceed the limits herein 
provided, a special permit shall be required. 

(d) No vehicle shall carry any load extending more than three (3) feet 
beyond the front thereof. 

(e) No passenger vehicle shall carry any load extending beyond the line 
of the fenders on either side of such vehicle more than twelve (12) inches. 
[As amended See. 1, Ch. 184, L. 1939.1] 


1751.3 Trailers and towed vehicles. (b) The draw bar or other connec- 
tion between any two (2) vehicles, one (1) of which is towing or drawing the 
other on a highway, shall not exceed fifteen (15) feet in length from one 
(1) vehicle to the other. Whenever such connection consists of a chain, 
rope or cable, there shall be displayed upon such connection a red flag or 
other signal or cloth not_less than twelve (12) inches both in length and 
width. [As affected by Sec. 2, Ch. 184, L. 1939.] 

NOTE.—Paragraphs (a) and (c) of this Sih ae were repealed by section 2, chap- 
ter 184, laws 1939, leaving only paragraph (b). 

1751.4. Weight of vehicles and loads. (A) No wheel equipped with 
pneumatic tires shall carry a load in excess of nine thousand (9,000) pounds, 
nor shall the total load carried by any axle having wheels equipped with 
pneumatic tires exceed eighteen thousand (18,000) pounds. 

(B) No wheel equipped with solid rubber, or cushion tires shall carry 
a load in excess of eight thousand (8,000) pounds, nor shall the total load 
carried by an axle having wheels equipped with such tires exceed sixteen 
thousand (16,000) pounds. 
~ (C) An axle load shall be defined as the total load on all wheels whose 
centers may be included between two parallel transvers se planes forty (40) 
inches apart. 
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(D) The wheels of all vehicles, including trailers, except those operated 
at a speed of ten (10) miles per hour, or less, shall be equipped with pneu- 
matic tires. 

(E) Gross Weights. 

(a) Subject to the limitation imposed by the statutory axle loads, no 
vehicle or combination of vehicles shall be operated whose gross weight 
with load, exceeds that given ‘by the formula: 

W=—700 (UL plus 40) where | 

W=total gross weight, with load, in pounds 

L=—the distance between the first and last axle of a vehicle or combina- 
tion of vehicles in feet. 

(b) The total gross weight, with load, on any group of axles of a vehicle 
or combination of vehicles where the distance between the first and last 
axles of the group is twenty (20) feet or less, shall not exceed that given 
by the formula: 

W650 (L plus lo) where 

W=total gross weight, with load, in pounds on the group of axles under 
consideration 

L—the distance between the first and last axles of the group under con- 
sideration. 

(F) Load per inch of tire width. 

(a) No wheel equipped with pneumatic, solid rubber, or cushion tires 
shall carry a load in excess of six hundred (600) pounds for each inch of 
tire width. 

(b) The width of pneumatic tires shall be taken as the manufacturer’s 
rating. The width of solid rubber and cushion tires shall be measured at 
the flange of the rim. [As amended Sece.. 3, Ch. 184, L. 1939. ] 


1751.5. Officers may weigh vehicles and require removal of excessive 
loads. Any peace officer, officer of the Montana highway patrol, or em- 
ployees of the maintenance department of the Montana highway commis- 
sion having reason to believe that the weight of a vehicle and load is un- 
lawful are authorized and empowered to weigh the same, either by means 
of portable or stationary scales, and may require that such vehicles be driv- 
en to the nearest scales in the event such scales are within two (2) miles. 
The peace officer, officer of the Montana highway patrol, employees of the 
maintenance department of the Montana highway commission may then 
require the driver to unload immediately such portion of the load as may 
be necessary to decrease the weight of such vehicle to conform to the maxi- 
mum allowable weights specified in this act. [As amended Sec. 4, Ch. 184, L. 
1939. | 


1751.6. Permits for excess size and weight. The state Wighway com- 


mission, and local authorities in their respective jurisdiction, may, in their 


discretion, upon application in writing and good cause being shown therefor, 
issue a special permit in writing, authorizing the applicant to operate or 
move a vehicle of a size or weight exceeding the maximum specified in this 
act upon any highway under the jurisdiction of and for the maintenance of 
which the body granting the permit is responsible; provided, however, that 
no permits are to be issued for the moving of loads for any considerable 
distances over such highways when the loads in question are of such excess 
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width that all traffic lanes upon the highway concerned would be blocked 
to the serious inconvenience of normal traffic; and further provided that no 
permits are to be granted for the moving of loads of such excess width that 
a hazard to traffic would be involved for any considerable distances over 
the highways concerned except to those applicants who carry public hability 
and property damage insurance for the protection of the traveling public 
as a whole. No permit shall be issued for a period of more than nine (9) 
months and every such permit shall designate the routes to be traversed and 
may contain any other restrictions or conditions deemed necessary by the 
body granting such permit, and may be cancelled at any time by such body 
for cause. Every such permit or a true copy thereof shall be carried in 
the vehicle to which it refers and shall be open to inspection by any peace 
officer, officer of the Montana highway patrol, or employees of the main- 
tenance department of the Montana highway commission and it shall be a 
misdemeanor for any person, firm or corporation to violate any of the terms 
or conditions of such permit. [As amended See. 5, Ch 184, L. 1939.] 


1751.7. When state or local road authorities may restrict right to use 
highways. State or local road authorties may by ordinance or resolution 
prohibit the operation of vehicles upon any public highway under their re- 
spective jurisdictions or impose restrictions as to the weight of vehicle when 
operated upon any public highway under the jurisdiction of and for the 
maintenance of which such authorities are responsible, whenever any said 
highway by reason of deterioration, rain, snow or other climatie conditions 
will be seriously damaged or destroyed unless the use of vehicles thereon 
are prohibited or the permissible weights thereof reduced. Such authori- 
ties enacting any such ordinance or resolution shall erect or cause to be 
erected signs designating the provisions of the ordinance or resolution at 
each end of that portion of any highway affected thereby, and the ordin- 
ance or resolution shall not be effective until or unless such signs are 
erected. Such authorities may also, by ordinance or resolution, prohibit 
the operation of trucks or other commercial vehicles, or impose limitations 
as to the weight thereof on designated highways, which prohibitions and 
limitations shall be designated by appropriate signs placed on such high- 
ways. [As amended Sec. 6, Ch. 184, L. 1939.| 


1751.9. Penalties for misdemeanor. (a) It shall be unlawful and con- 
stitute a misdemeanor for any person, firm or corporation to violate any 
of the provisions of this act unless such violation is by this act or other 
law of this state declared to be a felony. 

(b) Any person, firm or corporation first convicted of a misdemeanor 
for a violation of any of the provisions of this act for which another penalty 
is not provided shall for a conviction thereof be punished by a fine of not 
less than ten dollars ($10.00) nor more than fifty dollars ($50.00), or by im- 
prisonment in the county or municipal jail for not less than five (5) days 
nor more than twenty-five (25) days; for a second such conviction within 
one (1) year thereafter such person, firm or corporation shall be punished 
by a fine of not less than fifty dollars ($50.00), nor more than two hundred 
dollars ($200.00) or by imprisonment in the county or municipal jail for not 
less than twenty-five (25) days nor more than one hundred (100) days, or 
by both such fine and imprisonment; upon a third or subsequent convic- 
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tion within one (1) year after the first conviction such person, firm or 
corporation shall be punished by a fine of not less than two hundred dol- 
lars ($200.00), nor more than five hundred dollars ($500.00), or by im- 
prisonment in the county or municipal jail for not less than one hundred 
(100) days nor more than six (6) months, or by both such fine and imprison- 
ment. |As amended See. 7, Ch. 184, L. 1939.] 


1753. Accessories required upon motor vehicles. 


A violation of section 1753, Revised of a motor vehicle standing thereon at 
Codes, requiring the lighting of automo- night would obey the law. Ashley v. Safe- 
biles between the hours therein specified way Stores, Inc., et al., i100 M 312, 326, 47 
constitutes negligence, and a traveler on FP 2d 53. 
the highway could assume that the driver 


1754.6. Duty to stop and render assistance after accident—addresses 
to be given. [Repealed Sec. 20, Ch. 210, L. 1939.] 


CHAPTER 152, REGISTRATION OF MOTOR VEHICLES—DEALERS— 
NON-RESIDENTS—PROTECTION OF TITLES 
OF MOTOR VEHICLES 


1755.4. County treasurer to furnish certificate showing taxes on motor 
vehicle paid or as lien on real property. | Repealed Sec. 10, Ch. 72, L. 1937.] 


1755.5. Certificate of county treasurer to accompany application for 
registration. [Repealed Sec. 10, Ch. 72, L. 1937. ] 


1758. Certificates of registration and ownership. Upon receiving the 
duplicate of an application for registration, duly executed in proper form, 
the registrar of motor vehicles shall cause to be entered the information 
contained in said application upon the corresponding records in his office 
and shall furnish the applicant a certificate of registration. At the same 
time he shall issue to any conditional sales vendor or other person holding 
title to the vehicle or to the mortgagee thereof, a certificate of ownership. 
Both a certificate of registration and a certificate of ownership shall be 
issued to any applicant who is both the owner (registrant) and legal owner 
as defined by this act. Said certificates shall meet the following require- 
ments as to form: 

(a). The certificate of registration and the certificate of ownership shall 
each contain upon the face thereof, (1) the date issued, (2) the registration 
number assigned to the owner and to the vehicle, (3) the name and com- 
plete address of the registrant and the legal owner, if not the same, (4) 
a description of the registered vehicle, including the year built, (5) any 
lien of the legal owner in the amount due at date of registration, and such 
other statement of facts as may be determined by the registrar. 

(b) The reverse side of the certificate of ownership only shall contain 
forms of notice to the registrar of a transfer of the title or interest of the 
owner or legal owner and application for registration by the transferee, and 
such other statement on forms as may be determined by the registrar. 
[As amended Sec. 5, Ch. 72, L. 1937.] 


1758.2. Transfer of title or interest. (a) Upon a transfer of the title 
or interest of a legal owner or owners in or to a vehicle registered under 
the provisions of this act as hereinbefore required, the person or persons 
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whose title or interest is to be transferred and the transferee shall write 
their signatures with pen and ink upon the certificate of ownership issued 
for such vehicle, together with the address of the transferee, in the ap- 
propriate spaces provided upon the reverse of such certificate, and their 
signature must be acknowledged before a notary puble. 


(b) Within ten (10) days thereafter, the transferee shall forward 
both the certificate of ownership so endorsed and the certificate of reg- 
istration to the registrar, who shall file the same upon receipt thereof, and 
no certificate of title and certificate of registration shall be issued by 
the registrar of motor vehicles until the outstanding certificates are sur- 
rendered to that officer or their loss established to his reasonable satis- 
faction. ka 

(c) The provisions of subdivision (b) of this section, requiring a trans- 
feree to forward the certificate of ownership after endorsement and the 
certificate of registration to the registrar, shall not apply in the event of 
the transfer of a vehicle to a dealer intending to resell such vehicle and 
who operates the same only for demonstration purposes, but every such 
transferee, shall upon transferring his interest or title to another, give 
notice of such transfer to the registrar and endorse the certificate of 
ownership as herein provided and deliver the certificate of ownership 
to the new legal owner and the certificate of registration to the new 
owner. 

(d) The registrar upon receipt of the certificate of ownership properly 
endorsed as required herein and the certificate of registration of such 
vehicle, shall register such vehicle as hereinbefore provided with reference 
to an original registration, and shall issue to the owner and legal owner 
entitled thereto, by reason of such transfer, a new certificate of registra- 
tion and certificate of ownership respectively in the manner and form here- 
inbefore provided for original registration. 

(e) Until said registrar shall have issued said new certificate of regis- 
tration and certificate of ownership as hereinbefore in subdivision (d) 
provided, delivery of such vehicle shall be deemed not to have been made 
and title thereto shall be deemed not to have passed and said intended 
transfer shall be deemed to be incomplete and not to be valid or effective 
for any purpose. ; 

(f) In the event of the transfer by operation of law of the title or 
interest of a legal owner or owner in and to a vehicle registered under 
the provisions of this act, as upon inheritance, devise or bequest, order in 
bankruptcy or insolvency, execution sale, repossession upon default in per- 
formance of the terms of a lease or executory sales contract, or otherwise 
than by the voluntary act of the person whose title or interest is so trans- 
ferred, the executor, administrator, receiver, trustee, sheriff or other repre- 
sentatives or successor in interest, of the person whose title or interest as 
so transferred shall forward to the registrar of motor vehicles an applica- 
tion for registration in the form required for an original application for 
registration, together with a verified or certified statement of the trans- 
fer of such title or interest which statement shall set forth the reason for 
such involuntary transfer, the title or interest so transferred, the name 
or names of the person or persons whose title or interest is sought to be 
transferred, the name or names and addresses of. the person or persons 
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to who such title or interest is to be transferred, the process of procedure 
effecting such transfer and such other information as may be requested 
by the registrar and with such statement shall be furnished such evidence 
and instruments as may be otherwise required by law to effect a transfer 
of legal title to or an interest in chattels as may be required in such cases, 
and in the event the registrar shall be satisfied that such transfer is regu- 
lar and that all formalities as required by law have been complied with, he 
shall cause to be sent to the owner and legal owner notice of such intended 
transfer and thereafter, but not less than five (5) days thereafter, shall 
register such vehicle or effect the transfer of the registration thereof and 
shall issue a new certificate of registration and a new certificate of owner- 
ship to the person or persons entitled thereto. The notice herein required 
shall be deemed complied with by deposit in the post office in Deer Lodge, 
such notice, postage prepaid, addressed to such person or persons at their 
last known addresses. 

In the event bf the death of an owner or legal owner of not more than 
one (1) motor vehicle, trailer or semi-trailer registered hereunder, and not 
exceeding the value of one thousand dollars ($1,000.00), without leaving 
other property necessitating the procuring of letters of administration or 
letters testamentary, then the surviving husband or wife or other heir, 
unless such property is by will otherwise bequeathed, may secure transfer 
of the registration of the title or interest of the deceased in and to such 
vehicle to the name of the surviving husband or wife or other heir, as 
above mentioned, upon filing with the registrar an affidavit of such person 
setting forth the fact of such survivorship and the names and addresses 
of any other heirs and such other facts as are hereby made necessary to 
entitle the affiant to a transfer, and thereupon the registrar is authorized 
to make such transfer of the registration of such vehicle. 

Nothing in the foregoing subdivision of this section shall prevent a legal 
owner from assigning his title or interest in or to a vehicle registered 
under the provisions of this act to another legal owner without the con- 
‘sent of and without affecting the interest of the holder of the certificate 
of registration thereof. 

Upon filing with the registrar of a certificate of ownership endorsed 
by the legal owner and a transferee of legal ownership, the registrar shall 
enter the name of the new legal owner upon the records of the department 
and shall issue a new certificate of ownership to the new legal owner and 
a new certificate of registration to the registered owner in the form here- 
inbefore provided for original registration. 

(2) Every dealer, upon transferring any motor vehicle to any person 
other than a dealer shall immediately give written notice of such transfer 
to the registrar upon the official form provided by the registrar. Every 
such notice shall contain the date of transfer, the names and addresses of 
the transferor and transferee and such description of the vehicle as may be 
called for in such official form. {As amended See. 6, Ch. 72, L. 1937. | 


1758.3. Chattel mortgages and conditional sales contracts on motor ve- 
hicles. (a) No chattel mortgage or conditional sales contract on a motor 
vehicle shall be valid as against creditors or subsequent purchasers or encum- 
brancers until the mortgage or conditional sales vendor therein named is 
registered as the legal owner thereof as herein provided. 
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(b) <A chattel mortgage on a motor vehicle is hereby excepted from the 
provisions of sections 8278 and 8280 inclusive, and a conditional sales con- 
tract on a motor vehicle is hereby excepted from the provisions of sections 
7594 and 7596 inclusive, insofar as they relate to the filing of chattel mort- 
gages and conditional sales contracts except the duration of said liens 
shall be and remain as specified in section 8279. 


(c) Whenever a mortgagee in a chattel mortgage deposits with the 
registrar of motor vehicles the original, or a copy of said mortgage accom- 
panied by a certificate of a notary certifying to the same as a true and 
correct copy of the original, the said mortgagee shall be registered as the 
legal owner under the provisions of this act, or whenever a conditional 
sales vendor deposits with the registrar a conditional sales contract or 
a copy thereof accompanied by a certificate of a notary public certify- 
ing to the same as a true and correct copy of the original, the said 
conditional sales vendor shall be registered as the legal owner under 
the provisions of this act. Such registration and the depositing of said 
mortgage or conditional sales contract or a copy thereof shall be construc- 
tive notice of the said mortgage or contract and its contents to subsequent 
purchasers or encumbrancers. The conditional sales vendor and/or mort- 
gagee shall have ten (10) days from and after execution of said conditional - 
sales contract or mortgage within which to file said original or certified 
copies of said documents with the registrar of motor vehicles during which 
period the rights secured thereby shall be prior and superior to the lien 
or claim of any subsequent purchaser or enecumbrancer, and thereafter 
rights shall accrue as of the time of filing with the registrar as aforesaid. 


(d) Upon default under a chattel mortgage covering a motor vehicle 
the mortgagee may foreclose his mortgage as in the ease of other personal 
property, and upon default under a conditional sales contract covering a 
motor vehicle the vendor shall have the remedies prescribed by section 
7997 upon delivery to the sheriff of the original instrument or a copy certi- 
fied by the registrar of motor vehicles, and in case of attachment of motor 
vehicles, all the provisions of section 8283 shall be applicable except that 
deposits must be made with the registrar of motor vehicles instead of the 
county treasurer. 


(e) In the event any conditional sales vendor or assignee or chattel 
mortgagee or assignee fails to surrender certificate of ownership to the 
owner of motor vehicle within twenty (20) days after receiving final pay- 
ment on conditional sales contract, assignment or mortgage, he shall be 
liable to pay said owner the sum of ten dollars ($10.00) and the further 
sum of one dollar ($1.00) for each and every day thereafter that he fails 
to surrender said certificate of ownership, recoverable in a civil action. 


(f) In the event any conditional sales vendor or assignee, or chattel 
mortgagee or assignee fails to file a satisfaction of a chattel mortgage, as- 
signment or conditional sales contract within 15 days after receiving final 
payment on such mortgage, assignment or conditional sales contract, he 
shall be required to pay to the registrar of motor vehicles the sum of one 
dollar for each and every day thereafter that he fails to file such satis- 
faction. All moneys paid to the registrar of motor vehicles under this 
section shall revert to the automobile theft fund. 
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(g) Upon receipt of any liens, notice of liens, attachments, etc., against 
the record of any motor vehicle registered in this state, the registrar shall, 
within twenty-four (24) hours, mail to the legal owner, conditional vendor, 
mortgagee, or assignee of any thereof, and also to the registrant and as- 
signee, a notice showing the name and address of the lien claimant, amount 
of the lien, date of execution of lien and in the case of attachment the full 
title of the court and the action and the name of the attorneys for the 
plaintiff and/or attaching creditor. 


(h) It shall not be necessary to refile with the registrar of motor 
vehicles any instruments on file in the offices of the county clerks and 
recorders at the time this law takes effect. 


(i) A fee of twenty-five cents (25c) shall be paid to the registrar of 
motor vehicles for filing satisfaction of chattel mortgages or conditional 
sales contracts. \A fee of fifty cents (50c) shall be paid the registrar of 
motor vehicles for filing chattel mortgages, conditional sales contracts or 
assignments thereof, and also for issuing certificate to copy of chattel mort- 


gage or conditional sales contract. 


An automobile finance company which 
by assignment had acquired a conditional 
sale contract covering an automobile and 
permitted the car o remain in the hands 
of an established dealer with apparent 
authority to sell it, the buyer, even though 
cognizant of the fact that the contract 
and assignment had been duly filed with 
the registrar of motor vehicles, could 
nevertheless be an innocent purchaser and 


[As amended See. 7, Ch. 72, L. 1937.] 


and was looking to the dealer for payment. 
Rasmussen v. Lee & Co., 104 M 278, 283, - 
66.P.2d 119, 

A finance corporation to which a dealer 
in automobiles had assigned a conditional 
sale contract covering a truck which, in 
colliding with a car parked on the high- 
way, caused injuries to plaintiff, held not 
liable in damages on the theory advanced 
that it being the registered owner of the 


as such protected since he could rightfully offending truck, lhability followed. 
assume that, waiving its interest in the Coombes v. Letcher, 104 M 371, 379, 66 P 
ear, the company had consented to the sale 2d 769. 


1758.4. Fee for original certificate of ownership and transfer of title. 
A charge of one ($1.00) dollar shall be made for issuance of an original 
certificate of ownership of title which shall be collected by the county © 
treasurer for the registrar of motor vehicles the first time any vehicle is 
registered by any owner. Said charge of one dollar ($1.00) shall be remit- 
ted to the registrar of motor vehicles by the county treasurer with each 
application for registration. Upon a transfer of registration by the owner, 
there shall be forwarded to the registrar of motor vehicles, the certificate 
of ownership or title and registration card, properly filled out and executed, 
together with a transfer fee of one dollar ($1.00). [As amended Sec. 8, 
i fo, ce ol. 


1759. Application for registration of motor vehicles and payment of 
license fees thereon. Every owner of a motor vehicle operated or driven 
upon the public highways of this state shall, for each motor vehicle owned, 
except as herein otherwise expressly. provided, file, or cause to be filed, 
in the office of the county treasurer of the county wherein such motor 
vehicle is owned or taxable, an application for registration, or re-registra- 
tion, upon blank form to be prepared and furnished by the registrar of 
motor vehicles, executed in duplicate, which application shall contain: 

(1) Name and address of owner, giving county, school district, and 
town or city within whose corporate limits the motor vehicle is taxable. 
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(2) Name and address of conditional sales vendor, mortgagee or holder of 
other lien against said motor vehicle, with statement of amount owing 
- under such contract or lien. 
(3) Deseription of motor ‘vehicle, including make, year model, engine 
and serial number, manufacturer’s model or letter, weight, type of body 
and, if truck, the number of tons. 


(4) In ease of re-registration, the license number for the preceding year. 

(5) Such other information as the registrar of motor vehicles may 
require. 

Before filing such application with the county treasurer, the applicant 
shall submit the same to the county assessor of said county and said county 
assessor shall enter on said application in a space to be provided for that 
purpose, the full and true and the assessed valuation of said automobile 
for the year for which said application for registration is made. 


The applicant shall, upon the filing of said application, (1) pay to the 
county treasurer the registration fee, as provided in section 1760 Revised 
Codes of Montana, 1935, and ‘shall also at such time (2) pay the taxes 
assessed against said motor vehicle for the current year of registration 
(unless the same shall have been theretofore paid for said year) before 
the application for registration or re-registration may be accepted by the 
county treasurer. The county treasurer is hereby empowered to make full 
and complete investigation of the tax status of said vehicle and any appli- 
cant for registration or re-registration must submit proof with respect 
thereto from the tax records of the proper county at the request of the 
county treasurer; provided, that nothing herein shall be deemed to con- 
flict with the provisions of section 1756.6 Revised Codes of Montana, 1935, 
and the provisions hereof shall be construed in connection therewith. 


The amount of taxes on said motor vehicle shall be computed and deter- 
mined by the county treasurer on the basis of the levy of the year preceding 
the current year of application for registration or re-registration and such 
determination shall be entered on the application form in a space provided 
therefor. 


Motor vehicles are hereby declared to be assessable for taxation as of 
and on the first day of January in each year irrespective of the time fixed 
by law for the assessment of other classes of personal property, and irre- 
spective of whether or not the levy and tax may be a lien upon real prop- 
erty within the state of Montana, provided that in no event shall any 
motor vehicle be the subject of assessment, levy and taxation more than 
once in each year, viz., the first day in January in each year, which shall 
be the time of assessment for tax purposes of motor vehicles in stock, in 
dealers’ possession or in dead storage, as well as in use, subsequent regis- 
trations, if any, of the same vehicle in the same year not being subject to 
payment of taxes. 


The applicant for original registration of any wholly new and unused 
motor vehicle acquired by original contract after the first day in January of 
any year, and such vehicle shall not be subject to assessment and taxation 
for said vehicle until the first day in January of the year next succeeding, 
but nothing herein contained shall exempt such vehicle from taxation in the 
possession of any person on said assessment date. 
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Upon accepting application for registration or re-registration of any 
motor vehicle which is subject to taxation in this state on January 1st in 
any year, and upon payment of taxes, thé county treasurer shall stamp on 
said application: “Taxes on this vehicle due January 1st of current year 
paid by applicant, prior applicant or owner and this vehicle is eligible for 
registration.” 


Upon accepting application for registration of any motor vehicle which 
was not subject to taxation in this state on January Ist in any year, the 
county treasurer shall indicate such fact by proper entry on said applica- 
tion. 

The registrar of motor vehicles shall have authority to make proper 
entry on any certificate of title to any motor vehicle respecting payment of 
taxes in accord with the fact. [As amended See. 1, Ch. 72, L. 1937.] 


1759.2. ve a of receipt and assignment of number plates. Upon 
receipt of application for registration and payment of license fee and taxes 
as herein provided, the county treasurer shall file one copy of said applica- 
tion in his office and issue to the applicant a receipt executed in triplicate, 
delivering one copy of said receipt to the applicant, one copy to the county 
elerk and recorder and retaining one copy for his office; and he shall daily _ 
forward to the registrar of motor vehicles a duplicate copy of all applica- 
tions for registration. The county treasurer shall also, and at the same time, 
assign such motor vehicle a distinctive number, viz., the license plate num- 

ber, and deliver to the applicant two (2) license plates, as received from 
the registrar of motor vehicles which shall bear such distinctive numbers. 
The registrar shall ship said license plates to the various county treasurers 
by freight, so that they will be received by the county treasurer on or before 
January first of each year. It shall not be necessary for the county treas- 
urer, in said receipt, to segregate the amount of said taxes for state, county, 
school district and municipal purposes. [As amended Sec. 3, Ch. 72, L. 
1937. | 


1759.3. Disposition of taxes and license fees collected. The county 
treasurer shall credit all taxes on motor vehicles so collected to a motor 
vehicle suspense fund and, at some time between March 1st and March 10th 
of each year, and every sixty days thereafter, the county treasurer shall 
distribute the same in relative proportions required by the levies for state, 

county, school district and municipal purposes in the same manner as other 
_ personal property taxes are distributed. All motor vehicle license fees 
collected by the county treasurer shall be credited to the motor vehicle 
license fund hereby established. The cost of making and delivering license 
plates and identification marks, certificates and all other expenses of oper- 
ating the motor vehicle department of the state of Montana shall be pro- 
rated by the registrar of motor vehicles among the several counties of 
the state in proportion to the number of cars registered in each county, and 
the registrar shall bill each county therefor by verified claim, and each 
county shall thereupon pay the amount so charged out of said motor vehi- 
ele license fund ; provided, however, that each county shall receive credit for 
| its pro-rata share of any fees or license money paid to the registrar of motor 
) vehicles. The remainder in said motor vehicle license fund shall be trans- 
| ferred by the county treasurer at the end of each month to the road fund 
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of said county and shall be used by the county for the purposes set forth 
in section 1760. |As amended Sec. 4, Ch. 72, L. 1937.] 


1759.4. Application for dealer’s license. Every dealer. in motor vehicles 
or automobile accessories shall cause to be filed, by mail or otherwise, in 
the office of the registrar of motor vehicles, a verified application for 
registration as a dealer on a blank to be furnished by the registrar of motor 
vehicles for that purpose, and containing the information therein required. 
Each application must be accompanied by the registration fee hereinafter 
named. Dealers registration must be renewed and paid for annually, and 
an application for re-registration must be filed not lated than January 
first of each year. Upon the registration of a dealer, the registrar of motor 
vehicles shall assign to such dealer a distinctive serial registration number 
as a dealer and furnish every dealer in motor vehicles with not less than 
two (2) sets of number plates, and as many more as the fee the dealer pays 
entitles the dealer to, which number plates shail be similar to numb2r plates 
furnished to owners of motor vehicles but shall bear thereon, in addition to 
the serial number assigned such dealer, the word “dealer” or the letter “D”’. 
A dealer is hereby prohibited from using or displaying dealer’s license 
plates on any motor vehicle for any purpose other than the sale or demon- 
stration for sale of a new or used car or truck or a service car used in 
direct connection with the business of a dealer. If it shall appear to the 
satisfaction of the registrar that any such dealer has used the dealer’s 
license in a manner other than the one above set forth the registrar may 
revoke such dealer’s license. Any dealer violating the provisions of this 
section shall be guilty of a misdemeanor and subject to a fine of not less 
than twenty-five ($25.00) dollars and not more than one hundred ($100.00) 
dollars. [As amended Sec. 2, Ch. 72, Li. 1937.] 


1759.5. Must have license plates. Except as otherwise provided herein, 
no person shall operate a motor vehicle upon the public highways of this 
state without a license and unless such vehicle shall have been properly 
registered and shall have the proper number plates conspicuously displayed, 
one (1) on the front and one (1) on the rear of such vehicle, each securely 
fastened so as to prevent the same from swinging and unobstructed from 
plain view, except that trailers and semi-trailers shall have but one (1) num- 
ber plate conspicuously displayed on the rear. No person shall display on 
such vehicle at the same time any number assigned to it under any motor 
vehicle law, except as in this act otherwise provided. It is further provided 
that it shall be unlawful to use license plates issued to one vehicle on any 
other vehicle, trailers or semi-trailers, or repainting old license plates to 
resemble current license plates and any person violating this provision shall 
be deemed guilty of a misdemeanor and shall be subject to the penalty as 
set out in section 1760.10 of the Revised Codes of Montana, 1935. [As 
amended See. 1, Ch. 154, L. 1987. |] 


1759.8. Policy declared. It is hereby declared to be the policy of this 
state that free and unrestrained competition shall prevail in the business 
of financing the purchase or sale of motor vehicles. [En. See. 1, Ch. 144, 
15.193 '% 
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1759.9. Definitions. (a) The term “‘person’’ as used in this act means 
any individual, firm, corporation, partnership, association, trustee, re- 
ceiver, or assignee for the benefit of creditors. 


(b) The terms “‘sell’’, ‘‘sold’’, ‘‘buy’’, and ‘‘purchase’’ as used in this 
act, include exchange, barter, gift, and offer or contract to sell or buy. 


(c) The term ‘‘manufacturer’’ shall mean any person, firm, corpora- 
tion, partnership, or association engaged either directly or indirectly in the 
manufacture or wholesale distribution of motor vehicles. 

(d) The term ‘‘wholesale distributor’’ shall mean any person, firm, 
association, corporation or other organization engaged directly or indirectly 
in the sale or distribution of motor vehicles to agents or to dealers. 


(e) The term ‘‘dealer’’ shall mean any person, firm, association or cor- 
poration or other organization of any kind, character or nature regularly en- 
caged or intending to engage in the business of selling motor vehicles at re- 
tail within this state. 


? 


({) ‘‘Finance company’’ or ‘‘finance agency’’ shall mean any person, 
firm, association, corporation or other organization engaged in the business 
of buying, selling, assigning, dealing, financing or acquiring conditional con- 
‘tracts of sale or engaged in the business of purchasing or acquiring promis- 
sory notes or any other form or evidences of indebtedness of sale, either 
secured by vendor’s lien, conditional bill of sale, chattel mortgage, or leases 
arising out of the sale of motor vehicles in this state. 


(2) The term ‘‘motor vehicle’’ shall mean every self-propelled vehicle 
moving over the highways of this state, whether patented or unpatented. 
[En. See. 2, Ch. 144, L. 1987. ] 


1759.10. Agreements as to financing motor vehicle purchases or sales 
void, when. It shall be unlawful for any manufacturer or wholesale dis- 
tributor of motor vehicles to sell or enter into a contract for the sale of 
motor vehicles to any motor vehicle dealer on the condition or under an 
agreement, expressed or implied, that such dealer shall finance the pur- 
chase or sale of any motor vehicle or vehicles only through a designated 
finance company or finance agency. Any such condition, agreement or 
understanding is hereby declared to be against the public policy of the 
state and such condition, agreement or understanding shall be unlawful, 
void, and unenforceable, either as law or equity. [En. Sec. 3, Ch. 144, L. 
19374 


1759.11. Threats as prima facie evidence. Any threat, expressed or im- 
plied, made directly or indirectly to any dealer by any maniifacturer, or by 
any person who is engaged ‘in the business of financing the purchase or 
sale of motor vehic'es and is affiliated with or controlled by any manufac- 
turer. that such manufacturer will cease to sell, or will terminate or refuse 
to enter into a contract to sell motor vehicles to such dealer unless such 
dealer finances the purchase or sale of any such motor vehicie or vehicles 
only with or through a designated person, shall be presumed to be made at 
the direction of and with the authority of such manufacturer and shall be 
prima facie evidence of the fact that such manufacturer has sold or intends 
to sell such motor vehicle or vehicles on the condition or under the agree- 
ment prohibited by the provisions of this act. [En. Sec. 4, Ch. 144, L. 1937. | 
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1759.12. Penalty for viojations. Any person who shall violate any 
of the provisions of this act, and any employee, agent, or officer of any such 
person who shall participate, in. any manner, in making, enforcing or per- 
forming, or in aiding or abetting in the ate Meta: of any such contract, 
condition, agreement or understanding shall be deemed guilty of a crime 
and, upon conviction thereof, shall be punished for each offense by a fine 
of not more than five thousand dollars ($5,000.00) or by imprisonment in 
the penitentiary for not more than five years or in the county jail for not 
more than one year, or by both such fine and imprisonment. |[|En. See. 5, 
Ch. 144, L. 1937.] 


1759.13. Suit for injury to business or property authorized. In addition 
to the criminal and civil penalties herein provided, any person who shall be 
injured in his business or property by any other person or corporation or 
association or partnership, by reason of anything forbidden or declared to 
be unlawful by this act, may sue therefor in any court having jurisdiction 
thereof in the county where the defendant resides or is found, or any agent 
resides or is found, or where service may be obtained, without respect to the 
amount in controversy, and recover twofold the damages by him sustained, 
and the costs of suit. Whenever it shall appear to the court before which 
any proceedings under this act may be pending, that the ends of justice re- 
quire that other parties shall be brought before the court, the court may 
cause them to be made parties defendant and summoned, whether they re- 
side in the county where such action is pending or not. [En. Sec. 6, Ch. 144, 
THILOST, | 


1760. Registration fees—disposal of proceeds—fee for half year—deal- 
ers’ registration and transfer thereof—public owned vehicles exempt from 
fees. Registration fees shall be paid upon registration or re-registration of 
motor vehicles, trailers, semi-trailers and dealers in motor vehicles in ac- 
eordance with this act, as follows: 

Dealers in motor vehicles other than motorcycles, a minimum fee of thirty 
dollars ($30.00) which shall entitle such dealer to two (2) sets of number 
plates, and five dollars ($45.00) additional fee for each additional set of 
number plates up to six (6) sets, and two dollars ($2.00) additional fee for 
each additional set of number plates, as may be applied for by such dealer ; 
provided, that each dealer be required to furnish the registrar of motor ve- 
hicles a statement under oath showing the makes of new motor vehicles 
handled by him and that he has a written current year’s franchise with the 
manufacturer of such new motor vehicles handled by him or a written cur- 
rent year’s franchise with a duly authorized distributor of such new motor 
vehicles handled by him, and the total number of each make sold by him 
during the preceding year, and that he not be issued a license unless he 
so conforms ; 

Dealers in motorcycles, fifteen dollars ($15.00) ; 

Motor vehicles, weighing twenty-eight hundred and fifty (2850) pounds, 
or under, other than motor trucks, five dollars ($5.00) ; 

Motor vehicles, weighing over twenty-eight hundred and fifty (2850) 
pounds, other than motor trucks, ten dollars ($10.00) ; 

Electrically driven passenger aaa ten dollars ($10.00) ; 

All motoreycles, two dollars ($2.00) ; 
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Tractors and trucks of one (1) ton capacity or under, five dollars ($5.00) ; 

Tractors and trucks over one (1) ton and up to me including one and 
one-half (114) tons capacity, ten dollars ($10. 00) ; 

Tractors and trucks over one and one-half (114) tons and up to and in- 
cluding two (2) tons capacity, twenty-two dollars and fifty cents ($22.50) ; 

Tractors and trucks over two (2) tons and less than three (3) tons capa- 
city, thirty-seven dollars and fifty cents ($37.50) ; | 

Tractors and trucks of three (3) tons and less than five (5) tons capacity, 
sixty dollars ($60.00) ; 

Tractors and trucks of five (5) tons capacity sand over, two hundred dol- 
lars ($200.00) ; provided that tractors shall not be construed as meaning 
farm tractors used on farms or tractors used solely in logging operations 
but only such tractors as are a part of a unit to haul over the highways; 

Busses shall be elassed as motor trucks and licensed accordingly ; 

Trailers and semi-trailers, over one thousand (1000) pounds and not over 
one (1) ton, two dollars ($2.00) ; 

Trailers and semi-trailers, over one (1) ton and less than two (2) ton 
capacity fifteen dollars ($15.00) ; over two (2) ton and less than three (3) 
ton capacity, twenty dollars ($20.00); over three (3) ton and less than — 
four (4) ton capacity, twenty-five dollars ($25.00) ; over four (4) ton and 
less than five (5) ton capacity, thirty dollars ($30.00); over five (5) ton 
capacity, two hundred dollars ($200.00) ; provided that trailers owned by 
farmers and used in the transportation of his own livestock and his own 
farm produce with a five (5) ton capacity or more shall be excluded from 
such provisions and the fee shall be five dollars ($5.00). And be it further 
provided that trailers used exclusively in the transportation of logs in the 
forest or in the transportation of oil and gas well machinery, road machin- 
ery and bridge material exclusively, new and second hand, and trailers 
used exclusively for the transportation of road machinery and bridge ma- 
terials, shall pay a fee of fifteen dollars ($15.00) annually, regardless of size 
or capacity. 

All rates to be twenty-five per cent (25%) higher for motor vehicles, 
trailers and semi-trailers, when not equipped with pneumatic tires; 

Bicycles with motor attachment, one dollar ($1.00). 

Tractors, as specified in this section, shall mean any motor vehicle used 
for towing a trailer or semi-trailer. 


All license or registration fees collected by the county treasurer of the 
county in which any motor vehicle is registered shall be credited to the 
motor vehicle license fund of said county. The cost of making and shipping 
license plates and identification marks, certificates and other expenses of 
operating the motor vehicles department of the state of Montana shall be 
pro rated by the registrar of motor vehicles among the counties of the state 
in proportion to the number of cars registered in each county, and he shall 
bill each county therefor, by verified claim, and each county shall there- 
‘upon pay the amount so charged out of said motor vehicle license fund; pro- 
vided, however, that each county shall receive credit for its pro rata share 
of any fees or license money paid to the registrar of motor vehicles. The 
remainder of the funds in said motor vehicle license fund shall be used as 
follows: 
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(a) Fifty per cent (50%) of the net fees derived from the registration 
of motor vehicles, the owners of which reside within the boundaries of any 
incorporated city of the state of Montana, having: a population of thirty- 
five thousand (35,000), or more, according to federal census of 1930, shall 
be held by county treasurer and segregated from other county road funds 
and be designated as ‘‘city road fund’’, to be used in city from which fees 
were derived for the construction of permanent streets within the incor- 
porated limits of such city. ; 

(b) The fees held in the city road fund, as hereinabove provided, shall 
be used by the city council of such city having the population of thirty-five 
thousand (35,000), or more, aceording to the federal census of 1930, only 
for the construction of permanent highways and streets within the bound- | 
aries of such incorporated city. Provided, that all construction of public 
highways and streets, the cost of which is to be paid out of the fund de- 
rived from the license fees as herein provided, shall be under the super- 
vision of the county surveyor of the county within whose boundaries such 
city is situated, subject to the control of the said city council and surveyor 
to designate the public highway or street upon which the work is to be done, 
and the type of pavement to be used, and provided further, that the cost 
of supervision of the county surveyor shall not exceed five per cent (5%) of 
the cost of said work. 

(c) The net fees derived from the registration of motor vehicles shall be 
by the registrar of motor vehicles transmitted to, and paid over to the county 
treasurer of the county from which the registration fee came, such fees 
excepting apportionment to city road fund, to be used by said county for the 
construction, repair and maintenance of all public highways, except state 
and federal highways, within the boundaries of said county, including city 
streets forming component parts of arterial highways within the corporate 
cities of less population than thirty-five thousand (85,000), according to the 
federal census of 1930, within the boundaries of said county. 

If any dealer, or motor vehicle, or trailer, or semi-trailer is originally reg- 
istered six (6) months after the time of registration as set by law, the regis- 
tration fee for the remainder of such year shall be one-half (14) of the regu- 
lar fee above given. 

A dealer in motor vehicles who shall maintain more than one (1) place 
of business or who shall maintain any branch establishment or establish- 
ments, must register and pay a registration fee for each such place of busi- 
ness or establishment. 

A registered dealer, who may sell or dispose of his entire business to 
any other person, may have his certificate of registration transferred to 
such purchaser upon filing with the registrar of motor vehicles a statement 
containing the name of the registered dealer, the number under which such 
dealer is registered, the name of the purchaser, and the location of the 
place of business so sold. Upon the filing of such statement, accompanied 
by a filing fee of one dollar ($1.00), the registrar of motor vehicles shall 
note upon the registration record of such dealer the change of ownership. 
But no certificate of registration can be transferred: unless the entire busi- 
ness of the dealer holding such certificate of registration be sold and dis- 
posed of, and no such certificate of registration can be transferred to any 
person other than the purchaser of such business. 
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The provisions of this act with respect to the payment of registration 
fees shall not apply to or be binding upon motor vehicles, trailers or semi- 
trailers or tractors owned or controlled by. the United States of America or 
any state, county or city, but in all other respects the provisions of this 


act shall be applicable to and binding upon motor vehicles, tractors, trailers 


and semi-trailers. 
12, 24,93 95 


Construing section 1760, Revised Codes, 
before amendment, providing that fifty 
per cent of the fees derived from the reg- 
istration of motor vehicles the owners of 
which reside in a city having a popula- 
tion of 35,000 or more and collected by 
the treasurer of the\county in which the 
city is located, shall be held by such treas- 
urer in the ‘‘city road fund’’, to be used 
for the construction of streets and high- 
ways, under the supervision of the county 
surveyor, held that the money in such fund 
is city money to be disbursed by the city 
authorities as provided by the act, and 


[As amended See 


_ 1, Ch. 138, L. 1937; amd. See. 1, Ch. 


thority to supervise the work to be done 
on the streets. State ex rel. City of Butte 
v. Healy, 105 M 227, et seq., 70 P 2d 437. 
Id. The purpose of section 1760, in de- 
elaring that the county surveyor shall have 
equal voice in the construction of city 
streets with funds derived from motor 
vehicle licenses with the officials of the 
city in determining the work to be done 
and the character thereof and in its super- 
vision, held to have been standardization 
of the work, rather than a pronouncement 
as who shouid have absolute control of the 
work and the expenditure of the funds. 


not by the county surveyor under his au- 


1760.7. Foreign vehicles used in gainful occupation—registrar of motor 
vehicles may make reciprocal agreements to exempt. Before any foreign - 
licensed motor vehicle shall be operated on the highways of this state for 
compensation or profit, or the owner thereof is using the vehicle while en- 
gaged in gainful occupation or business enterprise, in the state of Montana, 
including highway work, the same shall be registered and licensed in this 
state in the same manner as is required in the case of domestic owned ve- 
hicles of similar character not heretofore registered or licensed, and if the 
registrar of motor vehicles is satisfied as to the facts stated in the applica- 
tion, he shall register and license such vehicle and assign thereto an appro- 
priate certificate, emblem or device, which shall at all times be displayed 
upon such vehicle, when operated or driven upon roads and highways of this 
state, during the period of the life of such license, providing, however, that 
the registrar of motor vehicles is authorized and empowered to enter into 
reciprocal agreements with any country, state or territory exempting from: 
registration and licensing in Montana of the motor vehicle, trailer or semi- 
trailer of a resident of such country, state or territory when registered and 
licensed therein, when the laws of such country, state or territory extend 
the same privilege to, or authorize like reciprocal agreements with respect 
to motor vehicles, trailers and semi-trailers registered and licensed in the 
state of Montana and operated by a resident of this state upon the highways 
of such country, state or territory. Such reciprocal agreements shall not ex- 
empt the non-resident operator from obtaining the temporary permit pro- 
vided in section 1760.2 nor shall any such agreement exempt any motor 
truck, registered and licensed under the laws of such country, state or terri- 
tory, from registration and licensing, as hereinbefore provided. Within the 
meaning of this act a ‘‘motor truck’’ is a vehicle designed, used or main- 
tained primarily for the transportation of property, or for the transportation 
of persons or property for hire. [As amended See. 1, Ch. 93, L. 1939.] 


1760.11. Vehicles of non-residents granted use of highways. Subject 
to a compliance with the motor vehicle laws of this state and the acceptance 
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_of the provisions of this act, non-resident owners and operators of motor 
vehicles hereby are granted the privilege of using the highways, roads and 
streets of this state and its political subdivisions, and the use of such high- 
ways, roads and streets shall be deemed and construed to be an acceptance 


of the provisions of this act. 


In an action against a non-resident of 
the state arising out of an automobile ac- 
cident on a state highway, in which sum- 
mons was served upon defendant under the 
provisions of chapter 10, laws of 1937 
(sections 1760.11 to 1760.16), his refusal 
to accept a registered letter mailed to him 
to his last known address, deprived him 
of the right to complain that since the 
registry receipt did not bear his signature, 
the provisions of the chapter had not been 


[En. See. 1, Ch. 10, L. 1987.] 


P 2d 750. 


Td. Held that chapter 10, laws of 1937 
(sections 1760.11 to 1760.16), relative to 
service of summons in actions against non- 
resident motorists arising out of accident 
or collision while driving upon Montana 
highways, was not repealed, either directly 
or impliedly, by chapter 175 of the same 
session laws amending section 9111, Re- 
vised Codes, relating to service of summons 


generally. 
Id. Held constitutional. 


complied with. State ex rel. Charette v. 
District Court, 107 M 489, 491 et seq., 86 


1760.12. Service of process on non-resident motor vehicle operators. The 
acceptance by a non-resident of the rights and privileges conferred by the 
laws of this state to use the highways, roads and streets of the state and 
“its political subdivisions as evidenced by his operating a motor vehicle 
thereon shall be deemed equivalent to and construed to be an appointment 
by such non-resident of the secretary of state of the state of Montana to 
be his true and lawful attorney upon whom may be served all lawful sum- 
mons and processes against him growing out of any accident, collision, or 
lability in which said non-resident may be involved while operating a motor 
vehicle upon such highways, roads or streets, and said acceptance or opera- 
tion shall be a signification of his agreement that any summons or process 
against him which is so served shall be of the same legal force and validity 
as if served on him personally within the state of Montana. [En. Sec. 2, Ch. 
10, L. 1987.] 


1760.13. Secretary of state as attorney for service of process—effect of 
service—exceptions. The operation by any person, by himself or his 
agent, of any motor vehicle, whether registered or unregistered, and with 
or without a license to operate, on any public way in this state, shall be 
deemed equivalent to an appointment by such person of the secretary of 
state, or his successor in office, to be his true and lawful attorney upon 
whom may be served all lawful processes in any action or proceeding against 
him, growing out of an accident or collision in which he or his agent may be 
involved while operating a motor vehicle on any public way in this state, 
and such operation shall be a signification of an agreement by such person 
that any such process against him which is served upon the secretary of 
state or his suecessor in office shall be of the same force and validity as if 
served upon him personally. This section shall not apply in case of any 
cause of action, for the service of process in which provision is made*by 
section 1760.12, nor shall it authorize service of process upon any person who 
may with due diligence be found and personally served with process within 
the state of Montana. [En. Sec. 3, Ch. 10, L. 1937.) 


1760.14. Manner of serving process—fee. Service of such summons or 
process under sections 1760.12 and 1760.13 shall be made by leaving a copy 
thereof with a fee of two dollars ($2.00) with the secretary of state of 
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the state of Montana, or in his office, and such service shall be sufficient 
and valid personal service upon the defendant. 

Provided, That notice of such service and a copy of the summons or 
process is forthwith sent by registered mail requiring personal delivery, by 
the plaintiff to the defendant and the defendant’s return receipt and plain- 
tiff’s affidavit of compliance herewith are appended to the process and en- 
tered as a part of the return thereof: 

Provided, further, that personal service outside of this state in accord- 
ance with the provisions of the statutes thereof relating to a personal servy- 
ice of summons outside of this state shall relieve a plaintiff from mailing a 
copy of the summons or process by registered mail as hereinbefore provided. 
The secretary of\state shall forthwith send one of such copies by mail, 
postage prepaid, addressed to the defendant at his address if known to 
the secretary of state. The court in which the action is brought may order 
such continuances as may be necessary to afford the defendant reasonable 
opportunity to defend the action. [En. Sec. 4, Ch. 10, L. 1937. | 


1760.15. Fee as costs. The fee of two dollars ($2.00) paid by the plain- 
tiff to the secretary of state shall be taxed as part of his costs if he pre- 
vails in the action. [En. Sec. 5, Ch. 10, L. 1937.] 


1760.16. Records of summons and process. The secretary of state shall 
keep a record of all such summons and process which shall show the day of 
service. [En. Sec. 6, Ch. 10, L. 1937. ] 


1763.14. New vehicles which have been driven, towed or pushed to be 
labeled. Any firm, person, corporation or association of persons, or any 
employee of such or any of such, offering for sale or carrying on the busi- 
ness of selling new motor vehicles in the state of Montana, shall be re- 
quired to prominently label any motor vehicle which has been driven under 
its own power, pushed or towed or propelled by any other means, to suf- 
ficiently identify it from other new vehicles that have not been so driven, 
pushed or towed; and shall be required to furnish the purchaser of any 
such motor vehicle with a certificate on a printed form to be furnished by 
the registrars of motor vehicles upon request by such dealers, showing the 
actual number of miles such motor vehicle has been driven under its own 
power and the number of miles such vehicle has been pushed, towed or other- 
wise propelled upon its own wheels; and any firm, person, corporation or 
association of persons, or employee of such or any of such who fails to so 
prominently label and issue such certificate, or who knowingly issues a 
certificate that is untrue and calculated to mislead the purchaser, shal! be 
guilty of a misdemeanor. [En. Sec. 1, Ch. 26, L. 1937.] 


1763.15. Demonstrators not affected by act. The provisions of this act 
shall not apply to motor vehicles during the period or time that such motor * 


vehicles are used for bona fide demonstrating purposes. [En. See. 2, Ch. 26, 
L. 19387. | 


CHAPTER 156, STATH HIGHWAY COMMISSION. 


1783. State highway commission—creation—salary—bond—term of of- 


fice. 

Held, that while under the original gen- contemplated that the ‘‘commissioner’’, as 
eral highway commission law (chapter 10, distinguished from the two ‘‘assistant 
extraordinary session laws of 1921) it was highway commissioners’’, should perform 
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certain independent services, under chapter 
156, Revised Codes, now in force, all three 
ot the highway commissioners have equal 
powers, and it as a whole must function in 
all official matters, in a convened session. 
State ex rel. Matson v. O’Hern, 104 M 
126, 129 et seq., 65 P 2d 619. 

Held, on upplheation for writ of super- 
visory control to annul an order of the dis- 
trict court temporarily restraining the 
state highway commission from letting a 
contract for the construction of a part of 


POLITICAL CODE 


Ch. 156 


a trunk highway, that a county, under the 
state highway act (sections 1783-1800, Re- 
vised Codes), has no power to control or 
veto acts done by the commission in com- 
pliance with the act. State ex rel. State 
Highway Commission, 105 M 44, 49, 69 
Pt MRED: 

References 

Guillot v. State Highway Commission, 
102 M 149, 151 et seq., 56 P 2d 1072. 

State ex rel. Holt v. District Court, 103 
M 438, 443, 63 P 2d 1026. 


1784, Appointment of members—meetings—engineer, duties and bond. 


Held, that while section 11702, Revised 
Codes, declares that where a public officer 
is sought to be removed in a proceeding in 
the district court for the collection of il- 
legai fees, he shall be entitled, in defense, 
to offer evidence of his good faith, such 
declaration evidences the public policy of 
the state in such a proceeding and must be 
held applicable te one instituted by the 
governor for the removal of the members 
of the state highway commission at a hear- 
ing held before him, and therefore he com- 
mitted error in denying to the accused the 
right to introduce evidence in aid of their 
defense of good faith in collecting such 
fees. State ex rel. Holt v. District Court, 
103 M 438, 4438, 63 P 2d 1026. 

In the absence of legislative direction 
as to the manner in which the governor 
shall proceed in the matter of removal of a 


member of a state commission for cause, 
he may adopt any method of inquiry not 
in conflict with the public policy of the 
state. State ex rel. Matson v. O’Hern 104 
M'126;"138 ‘et ‘seq:, 65° P 2d 619: 

Id. The governor in hearing charges 
against the members of a state commis- 
sion with a view to their removal for cause 
is clothed with discretion in the considera- 
tion of the issues involved, and not re- 
quired to disregard ordinary rules of fair 
procedure or to hear and admit everything 
in evidence, however incompetent, irrele- 
vant or repetitious. 

Section 1784, relied upon by defendant, 
has by implication been partially repealed 
by the later statute, section 1783. Kirk- 
patrick et al. v. Douglas, 104 M 212, 222, 
65 P 2d 1169. 


1785. Duties of commissioner—reports. 


Held, that while under the original gen- 
eral highway commission law (chapter 10, 
extraordinary session laws of 1921) it was 
contemplated that the ‘‘commissioner’’, as 
distinguished from the two ‘ ‘assistant 
highway commissioners’’, should perform 
certain independent services, under chap- 


1788. Commissioner to prescribe 
highways. 

Held, that while under the original gen- 
eral highway commission law (chapter 10, 
extraordinary session laws of 1921) it was 
contemplated that the ‘‘commissioner’’, as 
distinguished from the two ‘‘assistant 
highway commissioners’’, should perform 
certain independent services, under chap- 
ter 156, Revised Codes, now in force, all 
three of the highway commissioners have 
equal powers, and it as a whole must func- 
tion in all official matters, in a convened 
session. State ex rel. Matson v. O’Hern, 
104 M 126, 141 et seq., 65 P 2d 619. 

The provision of section 1788, Revised 
Codes, that the state highway commission 
shall, in conjunetion with the board of 
county commissioners of the several coun- 
ties designate such public roads as shall be 
classed as state highways and subject to 
improvement, held not open to the con- 
struction that such county boards shall co- 


ter 156, Revised Codes, now in foree, all 
three of the highway commissioners have 
equal powers, and it as a whole must fune- 
tion in all official matters, in a convened 
session. State ex rel. Matson v. O’Hern, 
104 M 126, 140, 65 P 2d 619. 


certain rules—designation of state 


operate in the matter of laying out or 
building new state highways, the ‘‘publie 
roads’’ therein referred to meaning roads 
then built and in use in the several coun- 
ties, and subject to improvement. State 
ex rel. State Highway Commission v. Dis- 
trict Court, 105 M 44, 49 et seq., 69 P 2d 
112: 

Under section 1788, Revised Codes, the 
state highway commission has the power 
to make rules and regulations incident to 
the construction, repair or maintenance of 
highways for the protection of the travel- 
ing public and men engaged in such work, 
justifying the giving of an instruction in 
an action to recover for the death of a 
highway flagman, that the deceased could 
assume that drivers of automobiles will 
obey the traffic laws and regulations, and 
the refusal of one in effect stating that 
rules appearing on a so-called ‘‘safety 
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eard’’ handed the driver of a vehicle en- 
tering upon a portion of a highway under 
construction, were not rules of the road 
and not binding upon him. Koppang v. 
Sevier, 106 M 79, 93 et seq., 75 P 2d 790. 

Id. Held, that a. so-called ‘‘safety 
eard’’ handed to a traveler upon a high- 
way under construction by an employee 


1789. Office and field help. 


References 
State ex rel. Matson, v. O’Hern, 104 M 
126, 158, 65 P 2d 619. State ex rel. State 


1790. Contracts\how awarded. 


References 


STATE HIGHWAY COMMISSION 


1789-1797.1 


of the highway commission, upon entering 
the project containing instructions for the 
pretection of all concerned, the card to 
be deilvered to a flagman as the driver 
was leaving the project, was a safety regu- 
lation warranted by section 1788, Revised 
Codes, and properly admissible in evidence 
as an exhibit. 


Highway Commission v. District Court, 
105 M 45, 49, 69 P 2d 112. 


Kirkpatrick v. Douglas, 104 M 212, £22, 65 P 2d 1169. 
1791. Assent to federal aid road act. 


References 


State ex rel. State Highway Commission v. District Court, 105 M 44, 53 et seq., 


Oo Pao Lacs 


1795. County commissioners may convey right of way. 


The provision of section 1795, Revised 
Codes, making it lawful for boards of 
county commissioners to convey rights of 
way over established county roads when 
designated as state highways, does not 
recognize title in the county, but has for 


its purpose the relinquishment by the 
county of its control thereover and the 
fixing, as a matter of record, of respon- 
sibility for their supervision and mainten- 
ance. State v. District Court, 105 M 44, 49 
et, seq.7.69 P 2d.,112. 


1796. Preparation of official road map. 


The mere failure of the state highway 
commission to file a map with the county 
clerk of the county in which a county road 
- sought to be incorporated in the state 
highway system was located, showing the 
location thereof, as required by section 
1796, Revised Codes, before letting of the 
contract for its: construction, was insuf- 
ficient to constitute a substantial ground 


for obtaining a restraining order against 
its letting, the purpose of the requirement 
being to have the county records show 
what established roads or highways in a 
particular county are under the exclusive 
control and supervision of the commis- 
sion. State v. District Court et al., 105 M 
44, 49 et seq., 69 P 2d 112. 


1797.° Rights of way, how procured. 


References 


State v. District Court et al., 105 M 44, 49 et seq., 69 P 2d 112. 


1797.1. 


Sale of lands not needed for highway purposes—procedure. 


The 


state highway commission of the state of Montana shall have the power to 
sell any interest in real estate, however acquired, belonging to the state of 
Montana and purchased by highway funds, and which is not necessary to 
the laying out, altering, construction, improvement or maintenance of any 
state highway. If the property sought to be sold is reasonably of a value 
in excess of one hundred dollars ($100.00), the sale shall be to the highest 
bidder at public auction or by sealed bids to the discretion of the highway 
commission, at the office of the state highway commission, highway building 
in the city of Helena, Montana, after previous notice given by pubheation in 
a newspaper published in the county in which said real estate is situated, 
notice to be published once a week for two successive weeks. The sale shall 
be for eash, lawful money of the United States. In all sales in property 
of a value in excess of one hundred dollars ($100.00) there must, before any 
sale, be an appraisal thereof by the highway commission and at a price 
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representing a fair market value of such property and such appraised value 
shall be stated in the notice of sale. No sale shall be made of any property 
unless it has been appraised within three months prior to the date of sale 
and no such sale shall be made for less than ninety percent of the appraised 
value. If no bid or offer is made for any property offered for sale after 
appraisal and notice given as provided herein, the highway commission may 
at any time thereafter sell such property at private sale and may on such 
private sale accept as the purchase price therefore an amount not less than 
ninety percent of the appraised value thereof. No title to any property 
sold under the provision thereof shall pass from the state of Montana until 
the purchaser shall have paid the full amount of the purchase price therefor 
into the state treasury to the credit of the state highway fund. [En. Sec. 
Le Gie92) bb1939;) 


1797.2. Deed—contents—execution. The governor, and in case of his 
absence or inability, the lieutenant governor, shall be, and is hereby au- 
thorized to execute deed or patent of conveyance transferring without 
covenants any and all lands sold by the state highway commission under 
the laws of this state when full payment has been made therefor. Such 
deed or patent shall contain the reservation of easements for rights of way 
to the United States, and all other reservations to which the particular land 
conveyed may be subject. Such deed or patent shall be attested by the 
secretary of state, and have the great seal of the state of Montana thereto 
attached, but need not be acknowledged. [EHn. See. 2, Ch. 92, L. 1989.] 


1800.1. Highway commission to assist municipalities in constructing 
and maintaining roads to airports. The Montana state highway commission 
is hereby authorized and upon written application of the governing body 
of any municipal corporation in Montana, to assist such corporations in 
the location, establishment, construction, reconstruction, maintenance and 
improvement of highways and roads to and from municipal airports and 
field development thereof; and the commission shall lend its equipment, 
machinery, technical services and supervision to the same, under agree- 
ments made with each municipal corporation. [En. See. 1, Ch.*120, L. 
£9394) 


1800.2. Declaration of emergency. The legislative assembly of the 
state of Montana hereby recognizes the existence of the emergency requir- 
ing the enactment of this legislation in that the existing economic depres- 
sion prevailing throughout the United States has greatly retarded the proper 
development of airports in the state of Montana, and their ready connec- 
tions with city centers and main highways; and the pressing necessity of 
speeding the development of all airports in furtherance and co-ordina- 
tion of national defense, and declares the same. [En. Sec. 2, Ch. 120, L. 
£939"4 


CHAPTER 159, SELECTION, CLASSIFICATION, APPRAISAL 
AND EXCHANGE OF LANDS 


1805.19a. Exchange of land with water conservation board. The state 
board of land commissioners of the state of Montana is hereby authorized 
to accept on behalf of the state of Montana title in fee simple to any land 
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in the state of Montana owned by or title to which may be hereafter 
acquired by the state water conservation board of the state of Montana, 
and to convey in exchange therefor state owned land of approximately 
the same area and of a value not higher than the land received from the 
state water conservation board whenever such exchange will be beneficial 
or essential to the construction, maintenance or operation of any project 
now under construction or which may hereafter be approved by said 
state water conservation board for construction under the provisions of 
Chapter 135 of the Revised Codes of Montana of 1935, and whenever such 
exchange will also be advantageous to the land grant from which land is 
to be exchanged with the state water conservation board. |En. See. 1, 
Ch+168) Lb. 1937; 

NOTE.—The reference to chapter 135 should be to chapter 35 of the political 
of the Revised Codes of Montana of 1935 code of the Revised Codes of Montana of 


is included in the enrolled bill. This is 1935. 
probably erroneous and the _ reference 


CHAPTER 160, LEASING OF AGRICULTURAL LANDS, GRAZING 
LANDS AND TOWN, CITY AND OTHER LOTS 


1805.21. Renewal of Leases. A lessee who has paid all rentals due from 
him to the state and not violated the terms of his lease may be entitled to 
have his lease renewed at any time within thirty (30) days prior to its 
expiration for an additional period of not exceeding ten (10) years. |As 
amended See. 1, Ch. 65, L. 1939. | 


1805.23. Who may lease—how much—and for what length of time. No 
persons shall be qualified to lease state lands except one who is the head 
of a family unless he or she has attained the age of twenty-one (21) years. 
Any such person and any association, company or corporation authorized 
to hold lands under lease may lease state lands, and there may be included 
under one lease, tracts of lands embracing more than one (1) section, 
whether the lands have been received by the state through federal land 
erants or consist of so-called “mortgage lands”; any such person, associa- 
tion, company or corporation may hold more than one (1) lease to such 
lands. No lease to agricultural or grazing lands, or town or city lots shall 
be for a longer period of time than ten (10) years. If the legislature raises 
the rentals for state grazing lands during the term of any leases of graz- 
ing land hereafter issued which are not issued as a result of competitive 
bidding the lessee shall, for the years after such increase becomes effective, 
pay such increased rental and the terms of grazing leases hereafter issued 
shall so provide. [As amended See. 2, Ch. 65, L. 1939.] 


1805.24. Lease expiration dates. All leases for agricultural lands, graz- 
ing lands and town and city lots hereafter issued no matter on what date 
issued, shall expire on February 28 within ten (10) years from the date 
on which the lease becomes effective. [As amended See. 3, Ch. 65, L. 1939. | 


1805.25 Determination of rental of state lands. 


References 
Leuthold v. Brandjord, 1°0 M 96, 99, 47 P 2d 41. 


1805.32. Leases may be assigned—preference—sub-leasing—actual users 
to be given preference. Leases to state lands may be assigned on blanks 
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provided for that purpose by the commissioner, but no such assignment 
shall be binding on the state unless the assignment is filed with the com- 
missioner, approved by him and payment made of the assignment fee of 
one dollar ($1.00). Preference shall always be given to the applicant who 
wants the land for his own individual use so that the full advantage coming 
from the leasing and use of such lands may reach those who actually till 
the soil, and so that they shall not be compelled to pay a higher rental than 
that due the state. If a lessee sub-leases state lands on terms less advan- 
tageous to the sub-lessee than the terms given by the state, his lease shall 
be subject to cancellation by the state board of land commissioners after. 
hearing, duly held on the facts involved. In any case where state land is 
sub-leased by any lessee of state lands, such sub-lease shall be illegal unless 
a copy of the sub-lease has been filed with the state land office and approved 
by the commissioner of state lands and investments. [As amended See. 1, 
) ce 1 a pega Me 


CHAPTER 162, PROSPECTING PERMITS AND MINING LEASES 
1805.48-1805.51. [Repealed See. 18, Ch. 72, L. 1937.] 


CHAPTER 164, GRANTING OF EASEMENTS FOR 
PUBLIC PURPOSES 


1805.58-1805.60. [Repealed Sec. 4, Ch. 108, L. 1939.] 


1805.61. Hasements for right of way—application—rights of purchasers. 
Application for easement on state land must be made to the state’ board 
of land commissioners and shall describe the proposed right of way accord- 
ing to survey, show the necessity for the proposed highway or street or 
other easement and give such additional information as the board may 
require. This application shall be accompanied by two exact copies of 
the official plat of the proposed highway, street or other easement duly 
verified by the affidavit of the county surveyor-or county or city engi- 
neer, or other engineer having prepared the same, endorsed thereon. 
These plats shall show the quantity of land taken by the proposed high- 
way or street or other easement for each forty-acre tract or government 
lot of state land over or through which it passes and also the amount of 
land remaining in each portion of such forty-acre tract or government lot. 
When deemed necessary by the board, the aforesaid plats shall show all 
these facts for such smaller subdivisions as the cireumstances may render 
desirable for the state. 


Upon the filing of such application and plats, the commissioner of state 
lands and investments shall whenever he deems it necessary cause the 
proposed right of way to be viewed and examined by the chief field agent 
or some assistant field agent who shall report his findings to the board. 
The board shall thereupon consider the application and report and take 
such action as it deems proper, including the fixing of compensation and 
damages to be paid to the state. The compensation so fixed shall be the 
full market value of the estate or interest disposed of through the granting 
of such right of way easement, and the damages shall be the actual damages 
resulting to the remaining land as nearly as the same can be ascertained. 
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If the right of way is granted according to the plat, then such plat shall 
become the official plat thereof, and shall be retained in the office of the 
commissioner. The board shall cause right of way deeds to be issued for 
all such easements that it may hereafter grant upon full payment therefor 
being made. 


If the state land over or through which such right of way is applied for, 
is under certificate of purchase or under sales contract, the purchaser, 
or his assignee, must be made a party to the proceedings, and his consent 
in writing to the laying out and establishment of the proposed highway 
and to the amount\of compensation and damages to be paid must be filed 
with the board before such right of way shall be granted. The board 
shall be the judge of how much of such compensation and damages shall 
be paid to the state and applied on the certificate of purchase or sales 
contract and of how much thereof, if any, shall be paid to the purchaser, 
as the circumstances in each individual case may warrant. The provisions 
of this paragraph shall apply to all grants of rights of way on state lands. 
| As amended See. 1, Ch. 108, L. 1989. ] 


1895.62. Right of way for railroads and other purposes. The state 
board of land commissioners may grant an easement for right of way 
across or upon any portion of state lands for any public highway, street 
or for any ditch, reservoir, railroad, private road, telegraph or telephone 
line, or for any other public use, as defined in the code of civil procedure; 
provided, that this section shall not be construed to grant authority to 
convey any such land, except for the purposes above set forth; and pro- 
vided further, that whenever lands granted for any of the purposes men- 
tioned in this section shall cease to be used for such purposes, said ease- 
ment shall forthwith terminate upon notice to that effect to the person 
to whom such grant was made, served at his last known post office address. 
The board shall charge and cause to be collected the full market value of 
the estate or interest disposed of through the granting of any such easement 
and also fix, charge and cause to be collected the amount of the actual 
damages resulting to the remaining land or lands from the granting of 
such easement as nearly as the same can be ascertained, providing, however, 
that where a road follows the section lines of state lands, the increased 
value accruing to said lands, on account of construction of a road on said 
right of way easement, shall be taken into consideration by the state 
board of land commissioners in determining compensation, if any, for the 
easement. |As amended Sec. 2, Ch. 108, L. 1939. | 


1805.63. Settlement with lessees. Whenever any kind of right of way 
easement has been granted under this act and the state land in which it 
is granted is under lease, the party receiving such grant shall give due 
and timely notice to the lessee and shall make just settlement with him for 
any damages resulting ,to his improvements or crops or leasehold interests. 
Upon such settlement being made, the lessee shall open or move any fences 
that may obstruct the right of way over the lands under his lease and 
otherwise cooperate in the opening of the right of way. Proof shall be 
filed with the board that such settlement has been made before the deed 
to the easement is issued. [As amended See. 3, Ch. 108, L. 1939.]| 
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CHAPTER 165, SALE OF STATE LANDS. 


1805.79. Terms of payment. Every bidder upon state land of any class 
whatsoever shall accompany his bid with a certified check for not less than 
ten per centum (10%) of the total appraised sales price as advertised. Every 
purchaser of state land shall pay in cash on the day of sale such portion of 
the purchase price as he may desire but in no case less than ten per centum 
(10%) of the total sales price, and in case the balance on the purchase 
price is not an exact multiple of twenty-five dollars ($25.00), then he shall 
pay such additional sum as is necessary to reduce the balance to an even 
multiple of twenty-five dollars ($25.00); he shall also in all cases pay 
the sum of five dollars ($5.00) as a fee for each certificate of purchase to be 
issued to him. | 

The balance of the purchase price shall draw interest at the rate of five 
per centum (5%) per annum, payable annually, and the baiance of the pur- 
chase price itself shall be payable through a period of thirty-three (33) 
years on the amortization plan, which is hereby defined as being that plan 
under which part of the principal is required to be paid each time interest 
becomes due and payable, and under which this part payment on the prin- 
cipal increases at each succeeding installment in the same amount that the 
interest payment decreases so that the combined amount due on principal 
and interest on each due date remains the same unti} the loan or bond is 
paid in full; provided, however, that the amount of the last installment may 
vary from the other installments to the extent resulting from disregarding 
fractional cents in the previous installments; provided, however, that the 
balance of the purchase price on town and city lots shall be payable on the 
amortization plan through a period of twenty (20) years; and provided 
further that the board may at any time fix a shorter period than twenty 
(20) years for the payment of such balance on town and city lots, and dif- 
ferent periods of time may be established for different towns and cities as 
the best interest of the state may appear to demand. [As amended See. 1, 
Ch. 149, L. 1939.] 


1805.88. Default in payment of purchase price—cancellation of certifi- 
cate—removal of improvements. Whenever any purchaser of state land 
hereafter sold, or the assignee, shall default for a period of thirty (380) 
days or more in the payment of any of the installments due on his ecertifi- 
eate of purchase, the certificate shall be subject to cancellation and the 
board shall cause to be mailed to him at his last known postoffice address 
a notice of default and pending cancellation which notice shall give him 
sixty (60) additional days from the date of mailing such notice in which 
to make payment of the delinquent installment or installments with penalty 
interest. If he fails to make such payment within that-period the certificate 
of purchase shall from that date and without further notice be null and void, 
the duplicate of the certificate in the office of the commissioner shall be 
canceied and the land under the certificate shall revert to the state and such 
land shall become the property of the state to the same extent as other 
state lands and shall be open to lease and sale, provided that all buildings, 
fences ‘and other improvements placed thereon subsequent to the date of 
execution of such certificate of purchase shall be and remain the property 
of the purchaser named in said certificate of purchase or of his heirs, as- 
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signs, or devisees; and may be removed from such land at any time within 
ninety (90) days from and after the date of such cancellation. If such 
buildings, fences, and other improvements shall not have been removed 
prior to the expiration of such ninety (90) day period, they shall become 
the property of the state. [As amended Sec. 4, Ch. 141, L. 1939.] 


References 


Christofferson v. Chouteau Co., 105 M 577, 583, 74 P 2d 427. 


1805.89. Reinstatement of canceled certificates of purchase—leases not 
affected. 

As against the contention that where a 
certificate of sale of state land is can- 
celled for default of the purchaser, the 


reinstatement applies only to the pur- 
chaser or his heirs, assigns or devisees; 
hence has no application to a purchaser 


rights under it are not entirely extinguish- after cancellation. Christofferson  v. 
ed in view of the provision of section Chouteau Co., 105 M 577, 583, 74 P 24 
1805.89, Revised Codes, that the certificate 427. 


may be reinstated, held that the right of 
1805.92. Land subject to taxation. 


References 


Christofferson v. Chouteau Co., 105 M 577, 582, 74 P 2d 427, 


1805.94. Lands reverting to state—procedure. 


Though section 1805.94, Revised Codes, 
declares that the state land commissioner 
upon cancellation of a certificate of sale 


tion, cancellation of an obligation due the 
state is prohibited, the statute may proper- 
ly be construed as meaning no more than 


of state lands, shall direct the county 
treasurer ‘‘to cancel the taxes’? remaining 
unpaid thereon, is open to the objection 
that under section 39, article V, constitu- 


the cancellation of the tax Tien against the 
land. Christofferson v. Chouteau Co., 105 
M 577, 583, 74 P 2d 427. 


CHAPTER 167-A, ABANDONED BEDS OF NAVIGABLE 
STREAMS—ISLANDS 


1805.122. Abandoned beds of navigable streams and lakes and certain 
islands in such streams and lakes declared property of the state of Montana. 
All lands lying and being in and forming a part of the abandoned bed of any 
navigable stream or lake in this state and lying between the meandered lines 
of such stream or lake as the same are shown by the United States survey 
thereof and all islands existing in the navigable streams or lakes in this state 
which have not been surveyed by the government of the United States and 
all lands which at any time in the past comprised such an island or any 
part thereof except such lands as are occupied by and belong to the ad- 
jacent landowners as accretions belong to the state of Montana to be held 
in trust for the benefit of the public schools of the state. [En. See. 1, Ch. 
36, L. 1937. ] 


1805.123. Administration of lands by the state of Montana. The state 
board of land commissioners of the state of Montana shall have the author- 
ity and it shall be the duty of said board to lease or sell said lands in 
the same manner as other school lands of the state are leased and sold. 
The state board of land commissioners may sell or lease said lands without 
having the same surveyed but if the said board shall deem it to be to the 
best interests of the state the said board shall have said lands surveyed 
as hereinafter directed. The proceeds from the leasing and sale of such 
lands shall be disposed of in the same manner as disposition is now made 
of the proceeds from the leasing and sale of school lands of the state of 
Montana. [En. Sec. 2, Ch. 36, L. 1937.] 
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1805.124. Survey of lands. Whenever the state board of land commis- 
sioners shall deem it necessary that any of the lands mentioned in section 
1805.122 hereof be surveyed the said board shall cause the same to be sur- | 
veyed by the county surveyor of the county in which said lands shall be situ- 
ated; provided, however, that if there is no county surveyor of the county 
wherein the lands are situated, or if the county surveyor is unable to make 
such survey or if the best interests of the state so require, the state board of 
land commissioners shall appoint a qualified surveyor to make such sur- 
veys, and it shall be the duty of such county surveyor, or other surveyor 
appointed by the state board of land commissioners, to make such surveys 
when directed so to do by the said state board of land commissioners and 
he must make an actual survey thereof establishing four (4) corners 
of every quarter section and connecting the same with a United States 
survey and within thirty (30) days after such survey file in the office of 
the county clerk and recorder of said county a copy under oath of his 
field notes and plat and shall file a duly certified copy of said field notes 
and plat with the commissioner of state lands and investments. For the 
services required in connection with the survey the county surveyor or 
other surveyor appointed by the state board of land commissioners shall 
be entitled to fees as prescribed in section 4921, Revised Codes of Montana, 
1935. Such fees shall be paid in the same manner as other expenses of 
the department of state lands and investments of the state of Montana. 
[Hn. Sec: 3y Che36eL2 19374] 


1805.125. Prior action approved. Any action heretofore taken by the 
department of state lands and investments and any officer or employee 
thereof in leasing or selling such lands as mentioned in section 1805.122 
and disposing of the proceeds thereof in the same manner as disposition 
is now made of the proceeds from the leasing and sale of school lands is 
hereby approved and confirmed. [En. See. 4, Ch. 36, L. 1937.1 


CHAPTER 167-B, MINING LEASES AND PROSPECTING PERMITS 


1805.126. Definitions. a. The term “metalliferous minerals”, as used. 
in this act, means gold, silver, lead, zine, copper, platinum, iron and all 
other metallic minerals. 

b. The term “gems”, as used in this act, means sapphires, rubies and 
other stones commonly known as “precious stones” or “semi-precious stones”, 
but does not include any stone or other earth material commonly used in 
building or construction work. 

e. The term “mining”, as used in this act, means the carrying on of 
operations of any kind for the purpose of extracting from the earth ore 
and other earth material containing metalliferous minerals and/or gems, 
and includes operations of any kind for the extraction from ores and 
other earth material of metalliferous minerals and/or gems. 

d. The term “mining lease”, as used in this act, means a lease issued 
by the state board of land commissioners for the prospecting for and/or 
mining of metalliferous minerals and/or gems. The term “mining lessee”, 
as used in this act, means the holder of a mining lease as herein defined, 
whether such holder is the original lessee under such lease, or holds such 
lease as successor of such original lessee. 
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e. The term ‘‘returns’’, as used in this act, means the net amount 
received by the shipper from products of mining operations, after deduct- 
ing transportation costs and smelting charges and deductions, and other 
treatment costs, not including as a deduction any cost of producing or 
treating at the mine. 

f. The term ‘full market value”, as used in this act, means the highest 
net value of products of mining operations in United States markets, less 
cost of transportation and refining, not including as a deduction any 
cost of producing Ox treating at the mine. |En. Sec. 1, Ch. 148, L. 1937.]| 

1805.127. Empowering state board of land commissioners to lease, etc. 
The state board of land commissioners is hereby empowered, in its dis- 
cretion, subject to the other provisions of this act. to lease state owned 
lands, including the beds of navigable streams and the beds of navigable 
bodies of water, and the reserved mineral rights of the state in lands here- 
tofore or hereafter sold or leased by the state, to persons, associations of 
persons, or corporations, for the purpose of prospecting for and/or mining 
metalliferous minerals and/or gems. Such leases may be for such periods 
of time as may be determined by said board, subject to such limitations 
as may be contained in the grants by which the state has heretofore acquired 
or may hereafter acquire title to lands or mineral rights so leased. [En. 
Sec. 2, Ch. 148, L. 1987. |] 

1805.128. Provisions of leases, etc. Leases issued by said board under 
the authority of this act shall give the lessee, so long as he shall comply 
with the terms and conditions thereof, the exclusive right of possession 
of the lands or mineral rights leased thereby, subject to such reservations 
as may be contained in such leases, and may contain reasonable provisions 
for preliminary prospecting periods, and shall contain reasonable require- 
ments for the prosecution of work during the prospecting period (if any), 
and for the prosecution of the work of mining after the prospecting period, 
and may provide for the payment of rentals in conjunction with such work 
requirements, or may prescribe cash rentals as an alternative, or other- 
wise, aS the board may deem best, shall specify the term of the lease, the 
royalty to be paid, reasonable forfeiture provisions and reasonable terms 
under which the lessee may, within a time limited in such lease, remove 
property placed upon the leased lands by him, in the event of the termina- 
tion of the lease by forfeiture or by lapse of time, and may contain such 
other provisions as said board and the lessee may agree upon, not incon- 
- sistent with the provisions of this act, and in short said board shall have 
the power in making such leases to exercise business discretion, so long 
as the provisions of this act shall not be violated. No mining lessee shall, 
during any preliminary prospecting period contained in any such lease, 
remove any metalliferous minerals or gems from the leased premises, except 
such as may be necessary for the proper testing and sampling of such 
lands or mineral rights, and except as may be permitted by said board. The 
board may, in its discretion and upon such terms as it may deem best, extend 
from time to time the term of any lease or prospecting permit issued under 
the provisions of this act, subject to the limitations contained in section 
1805.127. [En. See. 3, Ch. 148, L. 1937. | 

1805.129. Royalties. In every such lease the board shall reserve to the 
state of Montana a royalty which shall, together with the other considera- 
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tions to be paid by the mining lessee, constitute the full market value of 
the leasehold interest conveyed by such lease, as such full market value 
shall be ascertained by the board in accordance with the provisions of this 
act; which royalty shall be not less than five per cent (5%) of the returns 
from, or of the full market value of, the metalliferous minerals and/or gems 
recovered by the lessee from the state lands or reserved mineral rights coy- 
ered by such lease. [En. Sec. 4, Ch. 148, L. 1987. ] 


1805.130. Quantity of lands. . Any such lease shall cover such quantity 
of ground as the board, shall, in its judgment, determine to be reasonable 
and consistent with the character of the ground, the type of deposit or de- 
posits for which said lands is to be mined, and the character and size of 
the operation contemplated or necessary or reasonable in good mining 
practice, for the profitable recovery of such metalliferous minerals and for 
gems therefrom. |[En. Sec. 5, Ch. 148, L. 1937.] 


1805.131. Form of applications. Forms of applications for leases under 
the provisions of this act shall be prepared by the state board of land com- 
missioners, and each applicant for a mining lease shall execute an appli- 
cation in Snel form. At the time of the issuance of any mining lease, the 
mining lessee shall pay to the board a fee of not more than one hundred 
dollars ($100.00), the amount thereof to be fixed by said board and to be 
based upon the office work of said board involved in the preparation and 
issuance of such lease, but the decision of the board as to the amount there- 
of within said limit shall be final. [En. Sec. 6, Ch. 148, L. 1937.] 


1805.132. Bonds to state. The board may also at the time of the exe- 
cution and delivery of any such mining lease, or at any time during the life 
thereof, require any mining lessee to file with said board, for the benefit 
of the state of Montana, a bond or bonds conditioned to protect the rights 
of the state of Montana, particularly in the payment to the proper officer 
of said state of the royalties reserved in such mining lease, such bond or 
bonds to be in such form as may be prescribed by said board, and the suf- 
ficiency thereof to be subject to the approval of the board. The board 
may at any time require new or additional bonds if, in its discretion, the 
interests of the state are not adequately protectd by the bond or bonds. 
theretofore filed with it in connection with any such mining lease. [|En. 
Sec. 7, Ch. 148, L. 1937.] 


1805.133. Bonds to protect lessees, contractees, etc. In the case of lands. 
which shall, at the time of the issuance of a mining lease have been sold, 
or be under contract of sale, or leased for agricultural, grazing, or other 
purposes, the board shall provide against the infringement of the rights 
of such prior purchaser, contractee, or lessee, and among other things may 
at any time require the mining lessee to file with said board a corporate 
surety bond in such reasonable amount as may be fixed by the board, 
conditioned to protect the rights of such prior purchaser, contractee or 
lessee, the form of such bond to be prescribed by said board, which bond 
shall run to the state of Montana for the benefit of such prior purchaser, 
contractee, or lessee, for whose benefit the same is filed with said board. 
New or additional bonds may be required by the board at any time. Suit 
may be brought upon such bond by any such prior purchaser, contractee 
or lessee, for alleged violation of the terms thereof by such mining lessee, 
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and any such suit shall be brought by such claimant in the name of the 
state of Montana for the use and benefit of such claimant, and any recov- 
ery upon such bond shall be for the benefit of and shall be paid to the claim- 
ant in whose suit such recovery is made. [En. See. 8, Ch. 148, L. 1937.] 


1805.134. Sales, etc., subject to mining leases. Any sale of state lands, 
any contract for the sale of state lands and any lease of state lands, made or 
issued by said board during the life of any mining lease issued under 
the provisions of this.act shall be subject to such mining lease during the 
life thereof, and no bond shall be required of such mining lessee for the 
protection of any such purchaser, contractee or other lessee, unless provision 
therefor shall be made in such mining lease. [Hn. See. 9, Ch. 148, L. 1937.] 


1805.135. Coal, oil and gas not affected, when. In the case of lands 
covered by a lease for the mining of coal, oil or gas, no lease for the mining 
upon any such land for metalliferous minerals and/or gems shall be issued 
to any person, association of persons, or corporation, other than the holder 
of such coal, oil or gas lease while such coal, oil or gas lease is in force, 
except with the written consent of the holder of such coal, oil or gas lease. 
[En. See. 10, Ch. 148, L. 1937. ] 


1805.136. Examination of lands. Before leasing any lands for the mining 
of metalliferous metals and/or gems, the board shall investigate the char- 
acter of such lands and the nature and possible extent of the mineral de- 
posits therein, for the purpose of determining whether such lands are of 
such a character as to warrant the issuance of a mining lease thereon, and 
for the purpose of determining the amount of royalty and other rentals 
or considerations for which such lands should be leased for mining pur- 
poses under the provisions of this act. Upon the filing of an application 
for a mining lease the board may, if the lands covered by such application 
shall not have theretofore been examined by the board as above provided, 
require the applicant for such mining lease to deposit with the board an 
amount of money, not exceeding five hundred dollars ($500.00) in any one 
ease, which, in its judgment, will cover the cost of a special examination, 
to enable the board to pass upon such application in accordance with the 
provisions of this act. Such deposit shall be used to reimburse the state of 
Montana for the actual cost of such examination, and any portion of such 
deposit not required for such reimbursement shall, upon the approval or 
rejection of such application, be by the board repaid to the applicant de- 
_ positing the:same. The board shall make and preserve complete records 
of all such examinations. [En. Sec. 11, Ch. 148, L. 1937. |] 


1805.137. Failure of title. In issuing mining leases, as in this act auth- 
orized, the said board and the state of Montana shall be deemed to have 
leased only such right, title and interest as the state may have in the lands 
and/or metalliferous minerals and/or gems therein contained, covered by 
such lease, and neither the state of Montana, nor said board, nor any rep- 
resentative, agent or employee of the state of Montana, or of said board 
shall be under any liability in the event of the failure of the title of the 
state of Montana, in whole or in part, to the lands and/or metalliferous 
minerals and/or gems covered by such lease. [En. Sec. 12, Ch. 148, L. 1937. ] 


1805.138. Assignment of leases or permits. In case of the assignment 
of a mining lease or a prospecting permit by the holder thereof, the mining 
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lessee or permittee executing such assignment shall not be relieved of any 
responsibility for operations under such lease or prospecting permit until 
the financial and moral responsibility of the assignee shall have been passed 
upon and approved by the board, nor until there shall be deposited with 
the board: 

(a) Such assignment or an executed copy thereof; 

(b) An instrument executed by the sureties upon any and all bonds 
then held by said board in connection with such mining lease or permit 
and then in force, consenting to Such assignment and containing the agree- 
ment of such sureties to be bound by such bonds under such assignment, 
or new bonds conforming to all the requirements of Section 1805.132 hereof; 
and . 

(c) A fee of two and 50/100 dollars ($2.50). [Hn. See. 18, Ch. 148, L. 
1937.) 

1805.139. Determining title to stream beds, etc. The state board of land 
commissioners is hereby empowered to take all proper proceedings for the 
purpose of determining the title to the beds of lakes and other bodies of 
water and of streams within the state of Montana, and to that end to bring 
or defend suits or other proceedings in court, or before other proper tri- 
bunals. [En. See. 14, Ch. 148, L. 1937.] 


1805.140. Prospecting permits. All prospecting permits and all leases 
outstanding and in good standing at the time of the passage of this act 
may continue in force until their expiration by their terms, and the rights 
of the respective permittees or lessees shall be governed by the laws in 
- force when such permits were respectively issued. Prospecting permits with- 
out lease may be hereafter issued by the board upon the payment of a fee 
of one dollar ($1.00) at the time of the issuance of such permit and a like 
fee of one dollar ($1.00) at the end of each year during the life thereof, and 
any such permit shall provide for due diligence in the work of prospecting 
during the life of such permit. Any such permit shall be limited to pros- 
pecting for metalliferous minerals and/or gems and no such permittee 
shall have the right to remove from any lands or mineral rights covered by 
such permit any metalliferous minerals or gems except such as may be nec- 
essary for the proper testing and sampling of such lands or mineral rights, 
and except as may be permitted by said board. During the life of any 
permit in force at the time of the passage of this act, or issued under the 
provisions of this section, the permittee may apply for a lease of the lands 
or mineral rights covered by such permit, and if a lease is granted the same 
shall be in the form and subject to all the terms and conditions specified 
in this act, as in the case of a mining lease issued under this act. Such 
permittee shall have the preference right to a lease, upon such terms as 
the board shall deem just, subject to the terms of this act, and in any event 
said permittee shall have preference without competitive bidding, and upon 
the most favorable terms permitted under this act, to forty (40) contiguous 
acres. If some other person shall make a better bid for a mining lease upon 
the land covered by such permit, and if the board shall award a mining lease 
to such better bidder, the board shall also require such mining lessee to 
pay to the permittee, prior to the issuance of such lease, the full value of 
all the work the permittee shall have performed upon the land under his 
permit in connection with his prospecting and exploration work, and the 
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permittee shall have the right to remove from such Jand, within thirty (30) 
days from the date the board shall give such permittee notice of the issuance 
of such mining lease, or within such further time as the board, upon good 
cause shown, may allow, any machinery, equipment, improvements, and 
other property placed thereon by him. [En. Sec. 15, Ch. 148, L. 1937.] 


1805.141. Notice to lessees. Upon the granting of an application for a 
prospecting permit_or a mining lease under the provisions of this act, the 
commissioner of state lands and investments shall promptly give written 
notice, by ordinary mail, to the person, association of persons, or corpora- 
tion to whom such permit or lease shall be so issued, and to the holder of an 
agricultural or grazing lease embracing the same land, if there be such 
lessee, or to the holder of a certificate of purchase or patent embracing the 
same land, if there be such purchaser or patentee. The said notice shall be 
addressed to such permittee, mining lessee, agricultural or grazing lessee, 
purchaser or patentee at his last known postoffice address. [En. Sec. 16, 
Ch. 148, L. 1937. ] 


1805.142. Disposition of royalties, fees and penalties. All fees and 
penalties collected under this act shall be credited to the state general fund; 
all rentals shall be credited to the income fund of the grant to which the 
land belongs; and all moneys collected as royalties shall be credited to the 
permanent fund arising from the grant to which the land belongs under each 
particular permit or lease; provided, however, that all rentals and royalties 
received from ‘‘mortgage lands’’ shall be credited to the same fund or 
funds as other receipts from such lands; and that all rentals and royalties 
received under or in connection with a lease or permit on other lands or 
minerals rights, not acquired through any grant to the state of Montana 
from the United States, shall be paid into the same funds into which such 
receipts are paid when the land is part of the grant for the benefit of the 
public schools of the state of Montana. [En. See. 17, Ch. 148, L. 19387.| 


CHAPTER 170, STATE FORESTS—FORESTER—TIMBER SALES 
AND DISPOSAL—FIRE WARDENS 
1838. Penalty for destroying notices. [Repealed. Sec. 30, Ch. 128, L. 
1939. | . 


CHAPTER 172, FORESTRY BOARD 
1841-1842. [Repealed Sec. 30, Ch. 128, L. 1939.] 


CHAPTER 173, STATE PARKS 


1842.4. Acquiring lands for state forests and parks. That the state 
board of land commissioners is hereby authorized to accept gifts, donations 
or contributions of land suitable for forestry or park purposes, and to enter 
into agreements with the federal government or other agencies for ac- 
quiring by lease, purchase or otherwise such lands as in the judgment of the 
state board of land commissioners are desirable for state forests. [En. See. 
1,.Ch. 259, G:-1937.] 

1842.5. Expenditures—use of lands. When lands are acquired or leased 
under section 1842.4, the state board of land commissioners is hereby author- 
ized to make expenditures from any funds not otherwise obligated, for the 
management, development and utilization of such areas; to sell or otherwise 
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dispose of products from such lands, and to make such rules and regula- 
tions as may be necessary to carry out the purposes of this act. [En. See. 2, 
Ch. 159, L. 1987. ] 


1842.6. Use of revenues. All revenues derived from lands acquired un- 
der the provisions of this act shall be segregated by the state treasurer for 
the use of the state board of land commissioners in the acquisition, manage- 
ment, development and use of such lands until all obligations incurred have 
been paid in full. Thereafter, fifty per cent of all net profits accruing from 
the administration of such lands shall be applicable for such purposes as the 
legislature may prescribe, and fifty per cent shall be paid into the school 
fund of the county in which lands are located. |En. Sec. 3, Ch. 159, L. 
1937.| 


1842.7. Payment of obligations from revenue. Obligations for the ac- 
quisition of land incurred by the state board of land commissioners under 
the authority of this act shall be paid solely and exclusively from revenues 
derived from such lands and shall not impose any liability upon the general 
eredit and taxing power of the state. [Emn. Sec. 4, Ch. 159, L. 1937. | 


1842.8. Power of sale. The state board of land commissioners shall 
have full power and authority to sell, exchange or lease lands under its 
jurisdiction by virtue of the act when, in its judgment, it is advantageous 
to the state to do so in the highest orderly development and management of 
state forests and state parks: Provided, however, that said sale, lease or ex- 
_ change shall not be contrary to the terms of any contract which it has en- 
tered into. |[En. Sec. 5, Ch. 159, L. 1937. | 


1842.9. Purpose—creation of commission. That for the purpose of con- 
serving the scenic, historic, archaeologic, scientific and recreational re- 
sources of the state, and of providing for their use and enjoyment, thereby 
contributing to the cultural, recreational and economic life of the people 
and their health, the Montana state park commission (hereinafter referred 
to as the commission) is hereby created. [En. See. 1, Ch. 48, L. 1939.] 


1842.10. Members—appointment—terms—qualifications. The commis- 
sion shall be composed of three (3) members to be appointed by the gover- 
nor within thirty (80) days after the effective date of this act, for terms 
as follows: One (1) for a term of two (2) years, one (1) for a term of four 
(4) years, and one (1) for a term of six (6) years. Thereafter succeeding 
members shall be appointed for a term of six (6) years, except that va- 
cancies occuring otherwise than by expiration of term shall be filled by 
appointment for the unexpired term. The commissioners shall be qualified 
electors of the state of Montana and shall be persons who have displayed an 
active interest in and knowledge of the powers and duties conferred by this 
act. The commissioners shall serve without compensation, but shall be en- 
titled to receive their actual and necessary expenses incurred in the per- 
formance of their official duties. [En. Sec. 2, Ch. 48, L. 1939.] 


1842.11. Organization—officers—employees. Within thirty (30) days 
after their appointment and qualification, the commissioners shall meet and 
select one (1) of their number as chairman, who shall serve for one (1) 
year and until his or her successor is selected. The state forester shall 
serve as the secretary of the commission and shall also be known as the 
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director of state parks. The secretary shall keep an-accurate record of the 
transactions of the commission, and shall be responsible to the commission 
for the execution of its policies. The headquarters of the commission shall 
be at Missoula, but meetings may be held at any point within the state. The 
chairman shall convene regular meetings in January and July of each year. 
Special meetings may be held on the eall of the chairman or on request of 
a majority of the members, as the emergency may require. Any two (2) 
members of the commission shall constitute a quorum for the transaction of 
any and all business at any regular or special meeting. In the absence of 
the chairman, the remaining members may appoint a temporary chairman 
who shall have all of the powers of the chairman in the absence of the chair- 
man. The chairman shall preside at all meetings, and sign all documents 
with the secretary which require the signature of the commission. The 
director, with the consent and approval of the commission, shall appoint, 
prescribe the duties, and fix the compensation of such assistants and em- 
ployees as may be necessary for the carrying out of the provisions of this 
act.’ |Hn. See. 3, Ch. 48, L. 1989. | 


1842.12. Powers and duties. The commission is hereby authorized and 
directed to make a study to determine the scenic, historic, archaeologiec, 
scientific and recreational resources of the state, and shall have power by 
purchase, lease, agreement, or by acceptance of donations, or condemnation, 
to acquire for and in the name of the state, any such areas, sites or objects 
which in its opinion should be held, improved, and maintained as state parks, 
state recreational areas, state monuments, or state historical sites. The com- 
mission shall also have power in its discretion to receive and accept in the 
name of the state, in fee or otherwise, any such areas, sites, or objects con- 
veyed, entrusted, donated, or devised to the state, and with like discretion 
to accept gifts, bequests, or contributions of money or other property to be 
expended or used for any of the purposes of this act; provided, that no 
contract shall be entered into or other obligation incurred under the pro- 
visions of this act until moneys have been appropriated therefor by the legis- 
lature or are otherwise made available as herein provided. The commission 
shall also have jurisdiction, custody and control of all state parks, recrea- 
tional areas, public camping grounds, historical sites, and monuments which 
are now under the control and management of the state, except way-side 
camps and other public conveniences acquired, improved and maintained by 
_ the state highway commission and contiguous to the state highway system. 
[En. See. 4, Ch. 48, L. 1989.] 


1842.13. Fees and charges—state park fund. The commission shall have 
power to levy and collect reasonable fees or other charges for the use of 
such privileges and conveniences as may be provided, and to grant such 
concessions as it may deem advisable. All moneys derived from the activi- 
ties of the commission, and from unconditional gifts, donations, bequests and 
endowments, shall be deposited in the state treasury to the credit of the 
state park fund, which fund is hereby created, and shall constitute a con- 
tinuing fund to be used and expended by the commission for any of the 
purposes of this act. [En. See. 5, Ch. 48, L. 1939. ] 


1842.14. Rules and regulations—penalties. The commission shall have 
power to make rules and regulations governing the use, occupancy and pro- 
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tection of the lands and property under its control. Any person who vio- 
lates any such rule or regulation shall be deemed guilty of a’ misdemeanor 
and punished by a fine of not more than one hundred dollars ($100.00) or by 
imprisonment for not more than six (6) months, or both, and be adjudged 
to pay all costs of the proceedings. |Hn. Sec. 6, Ch. 48, L. 1939. | 


1842.15. Connecting roads—highway commission’s authority. The state 
highway department is hereby authorized, upon agreement with the com- 
mission, to construct, improve and maintain with state highway funds con- 
necting roads between existing state highways and lands and properties 
under the jurisdiction of the commission; provided, that each such road 
shall not exceed a total length of ten (10) miles. [En. See. 7, Ch. 48, L. 
1939. | 


1842.16. Cooperation with federal, state and local agencies. In carry- 
ing out the provisions of this act the commission may seek and accept the 
cooperation of other state and local agencies, and the agencies of the federal 
government, and may assist and cooperate with other state agencies, politi- 
cal subdivisions of the state, with neighboring states, and with the federal 
government in matters relating to acquiring, planning, establishing, develop- 
ing, improving, or maintaining any park, parkway, recreational area, monu- 
ment, historic site or archaeological site. [En. See. 8, Ch. 48, L. 1939.] 


1842.17. Reports. The commission shall on or before the first day 
of December immediately prior to each regular session of the legislature sub- 
mit to the governor for transmission to the legislature, a report covering its 
operations for the preceding biennium, and may inelude such recommenda- 
tions relating to the purpose and provisions of this act as may be deemed 
advisable. [Hn. See. 9, Ch. 48, L. 19389.] 


1842.18. Science commission created—duty. There is hereby created a 
body to be known as the science commission of Montana, which shall be 
composed of the following heads of the state educational and scientific in- 
stitutions, viz: The presidents of the university of Montana, the Montana 
state agricultural college, the Montana state school. of mines, the normal 
schools of Montana, the librarian of the historical library at Helena, and the 
state superintendent of public instruction. Said commission by and with 
the advice and consent of the commissioner of state lands shall make and 
publish from time to time uniform rules and regulations for the purpose of 
carrying out the provisions of this act and shall perform all the duties pre- 
seribed herein without pay. |Hn. See. 1, Ch. 78, L. 1939.| 


1842.19. Objects of scientific interest on state land may be declared state 
monuments. That the commissioner of the state land office is hereby 
authorized on recommendation of the science commission: of Montana with 
the approval of the commissioner of public lands to declare by public 
proclamation that historic and prehistoric ‘structures and other objects of 
scientific interest that are situated upon the lands owned or controlled by 
the state of Montana, shall be state monuments, and may reserve as a part 
thereof such parcels of land as may be necessary to the proper care and 
management of the objects to be protected. [En. Sec. 2, Ch. 78, L. 1939.] 


1842.20. Permits for archaeological excavations or other scientific ex- 
amination—conditions. That permits for the examination. of ruins, the 
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excavation of archaeological sites, and the gathering of objects of antiquity, 


or general scientific interest, may be granted by the commissioner of public 
lands on recommendation of the science commission of Montana to institu- 
tions which they may deem properly qualified to conduct such examina- 
tion, excavation, or gathering, subject to such rules and regulations as the 
aforesaid commission with the approval of the commissioner of public lands 
may prescribe: Provided, that the examinations and gatherings are under- 
taken for the benefit of reputable museums, universities, colleges, or other 
recognized scientific or educational institutions, with a view of increasing 
the knowledge of such objects, and: Provided, that not less than fifty per 
cent of all specimens so collected by non-resident institutions shall be re- 
tained as the property of the state of Montana, unless the commissioner of 
public lands shall expressly accept a smaller proportion, as meeting the re- 
quirements of this act, and: Provided, that this act shall not interfere with 
the making of natural history collections by individuals, for scientific pur- 
poses only, provided that such individuals secure permits as prescribed in 
this section. [En. Sec. 3, Ch. 78, L. 1939. ] 


1842.21. Deposit and distribution of scientific collections. Unless other 
locations be designated by the commission, the historical society of Montana 
shall be the depository for all collections made under the provisions of this — 
act and shall distribute material from such collections to any museum 
throughout the state of Montana, on request of the governing bodies of the 
said local museums, when in the opinion of the science commission, proper 


' arrangements are made for the safe custodianship and public exhibition of 


such material. [Hn. Sec. 4, Ch. 78, L. 1939.] 


1842.22. Disposal of scientific material out of state—when forbidden. 
The disposition of historic and scientific material referred to in this act, 
to individuals or institutions outside the state of Montana, is expressly for- 
bidden, except by permission of the science commission, approved by the 
commissioner of public lands, and the transportation by public or private 
carriers of such material to points outside the state of Montana, is expressly 
prohibited, except as may be necessary in carrying out the provisions of the 
permits issued by the government of the United States under the federal 
statute for the preservation of American antiquities, and under the permits 
granted by the science commission of the state of Montana. [En. Sec. 5, 


Ch. 78, L. 1939.] 


1842.23. Penalty for violations of act—enforcement. That any person 
who shall appropriate, excavate, injure or destroy any historic or prehis- 
toric ruin or monument, or any object of historical, archaeological or scien- 
tific value, situated on lands owned or controlled by the state of Montana, 
or its institutions, without the recommendation of the science commission 
of Montana and the consent of the commissioner of the state land office, 
shall be fined in a sum of not more than five hundred dollars ($500.00) or be 
imprisoned for a period of not more than ninety (90) days, or shall suffer 
both fine and imprisonment in the discretion of the court; and it shall be the 
duty of any employee of the state land office, or any peace officer, including 
constables and sheriffs, to proceed against any violation of this law, and the 
duty of county attorneys of this state to prosecute anyone violating the 
provisions of this act. [En. Sec. 6, Ch. 78, L. 1939.] 
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CHAPTER 175, OIL AND GAS LEASES ON STATE LANDS— 
DISPOSITION OF DEPOSITS—LEASES—REGULATIONS 


1882.1. 

Held, that while section 1882.2 provides 
that no oil or gas lease issued on state 
lands shall embrace more than 640 acres, 
in view of provisions in sections 1882.1 to 
1882.24, it is apparent that the legislature 
realized that such a restriction is incon- 


State oil and gas leases—reservations—royalty—waste. 


sistent with the principles of unit opera-— 
tion and therefore excepted such unit 
agreements from the operation of the re- 
striction as to acreage. Toomey v. State 
Board of Land Commissioners, 106 M 547, 
553 et seq., 81 P 2d 407. 


1882.2. Area to be leased—limitations—term of leases—-operating agree- 


ments, 

Held, on application for writ of injune- 
tion to enjoin the state board of land com- 
missioners from entering into an agree- 
ment for the pooling of state school land 
acreage with lands owned by private 
parties for the purpose of exploring for 
gas, authorized under section 1882.2, Re- 
vised Codes, that the act is not open to 
constitutional or other objections. Toomey 
v. State Board of Land Commissioners, 
106 M 547, 533 et seq., 81 P 2d 407. 

Td. Held, that while section 1882.2 pro- 
vides that no oil or gas lease issued on 
state lands shall embrace more than 640 
acres, in view of provisions in sections 
1882.1 to 1882.24, it is apparent that the 
legislature realized that such a restriction 
is inconsistent with the principles of unit 
operation and therefore excepted such 
unit agreements from the operation of the 
restriction as to acreage. 

Id. Held, for reasons given in opinion, 
that the contention that section 1882.2, 
Revised Codes, authorizes the pooling of 
state lands for gas production with lands 
of others only in case the entire geologic 
gas structure is included in such an agree- 
ment is not borne out by an examination 
of the statute, but that so long as the 
state board of land commissioners pools 
state lands in a recognized plan of unit 
operation it is acting within its rights. 

Id. Held, as against the contention that 
a proposed agreement between the state 


board of jand commissioners and owners 
of private lands to pool their lands with 
state lands for the production of gas 
amounted to a new leasing of state lands 
and modified existing leases in a manner 
other than authorized by section 1882.2, 
Revised Codes. in that it changed the 
royalty on gas produced and saved and 
the percentage thereof to be paid, the 
provisions as to drilling obligations and 
penalties, the matter of curtailing produe- 
tion, the right of the lessee to terminate 
them, ete., that such changes were author- 
ized under the broad powers granted the 
board by section 1882.7 to change existing 
leases in any respect not inconsistent with 
the enabling act, the constitution or stat- 
utes, the modifications made by section 
1882.2 evidently not having been intended 
as exclusive. 

Id. Treating section 1882.2, Revised 
Codes, authorizing the state land board 
to enter into pooling agreements relative 
to state lands for the extraction of natural 
gas, not as a lease but as a sale of an 
estate or interest therein, the limitation of 
section 11 of the enabling act that such 
lands cannot be sold except at publie sale 
after advertising, has application only 
where the land as a whole is sold, not 
where merely an interest or estate therein 
such as the gas or oil therein, is disposed 
of. 


CHAPTER 182, TAXATION, DEFINITIONS CONCERNING— 
TAXABLE VALUE 


1996. Definition of terms. Whenever the terms mentioned in this sec- 
tion are employed in dealing with the subject of taxation, they are em- 
ployed in the sense hereafter affixed to them. | 

First—The term ‘‘property’’ includes moneys, credits, bonds, stocks, 
franchises, and all other matters and things real, personal, and mixed, cap- 
able of private ownership; but this must not be construed so as to author- 
ize the taxation of the stocks of any company or corporation when the 
property of such company or corporation represented by such stocks is 
within the state and has been taxed. 

Second—the term ‘‘real estate’’ includes: 


1. The possession of, claim to, ownership of, or right to the possession 
of land. | 
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2. All mines, minerals, and quarries in and under the land, subject to 
the provisions of section 2088 of this code, all timber belonging to in- 
dividuals or corporations growing or being on the lands of the United States, 
and all right and privileges appertaining thereto. 


' 3. Improvements. 


Third—The term ‘‘improvements”’ 


includes all buildings, structures, fix- 


tures, fences, and re oes erected upon or affixed to the land, whether 
title has been acquired to said land or not. . 

Fourth—The term ‘‘personal property’’ includes everything which is the 
subject of ownership, not included within the meaning of the term ‘‘real 


oo 


estate’’ and ‘‘improvements’’. 


Fifth—The terms ‘‘value’’ and ‘‘full cash value’’ mean the amount at 
which the property would be taken in payment of a just debt due from a 


solvent debtor. 


Sixth—The term ‘‘ecredit’’ means those solvent debts, secured or un- 


secured, owing to a person. 
References 


[As amended Sec. 1, Ch. 99, L. 1939.] 


State ex rel. Tillman v. District Court, 101 M 176, 182, 53 P 2d 107. 


CHAPTER 183, PROPERTY SUBJECT TO TAXATION— 
EXEMPTIONS 


1998. Exemptions from taxation. 
Assessments for irrigation district pur- 
poses—in their nature akin to special 
assessments for local improvements—are 


‘ not ‘‘taxes’’ within the meaning of sec- 


tion 2, article XII, constitution, declaring 
that state property shall be exempt from 
taxation. . Toole County Irrigation ~ Dis- 
trict v. State et al., 104 M 420, 434, 67 P 
2d 989. 

Where at the time the legislature by 
chapter 98, laws of 1931, amended section 
1998, Revised Codes, so as to exempt from 
taxation funds paid to guardians of in- 
competent veterans of the world war or 
property purchased with such funds, there 
was a debatable question whether or not 
title to such funds remained in the federal 
government, the state legislature was au- 
thorized to declare the policy of the state 
in that respect and thus settle the ques- 
tion. Henderson v. City of Missoula et al., 
106 M 596, 598, et seq., 79 P 2d 547. 

Id. Under section 1998, Revised Codes, 
as amended in 1951, all property, real and 


personal, in the possession of legal guard- 
ians of incompetent veterans of the world 
war or their minor dependants ‘‘where 
such property is funds or derived from 
funds received from the United States’’ as 
pension, compensation, ete¢., is exempt from 
taxation as property of the United States 
while held by the guardian. Plaintiff, as 
guardian of the estate on real property, 
purchased with funds received by the 
guardian of the veteran, claiming that the 
property was exempt from taxation as 
property of the United States. Held. that 
it was within the power of the legislature 
to declare it the policy of the state, based 
upon an admissable construction of the 
federal statutes in that behalf, that title 
to the funds received from the United 
States as. pension, etec., after their delivery 
to the guardian should remain in the 
United States, and that the benefit of such 
statutes should extend to real property 
purchased with such funds; and that sec- 
tion 1998 is constitutional. 


CHAPTER 184, CLASSIFICATION OF PROPERTY FOR TAXATION 
—BASIS FOR TAXATION 


1999. Classification cf property for taxation. 


For the purpose of taxa- 


tion the taxable property in this state shall be classified as follows: 


Class One. 


The annual net proceeds of all mines and mining claims, after 


deducting only the expenses specified and allowed by section 2565 of the 
Revised Codes of Montana (2090) ; also where the right to enter upon land 
to explore or prospect or dig for oil, gas, coal, or mineral is reserved in land 
by any person or corporation, the surface title to which has passed to an- 
other, the assessor and the state and county boards of equalization shall 
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determine the value of the right to enter upon said tract of land for the 
purpose of digging, exploring, or prospecting for gas, coal, oil, or minerals, 
and the same shall be placed in this classification for the purpose of taxa- 
tion. | 

Class Two. All household goods: and furniture, including clocks, musical 
instruments, sewing machines, wearing apparel of members of the family, 
and all personal property actually used by the owner for personal and 
domestic purposes, or for the furnishing or equipment of the family resi- 
dence; all agricultural and other tools, implements and machinery, gas and 
other engines and boilers, threshing machines and outfits used therewith, 
automobiles, motor trucks and other power-driven ears, vehicles of all kinds, 
boats and all water craft, harness, saddlery and robes. 

Class Three. Livestock, poultry and all agricultural products; stocks 
of merchandise of all sorts; together with furniture and fixtures used there- 
with; and all office and hotel furniture and fixtures. 

Class Four. All land, town and city lots, with improvements, manufac- 
turing and mining machinery, fixtures and supplies, except as otherwise pro- 
vided by the constitution of Montana. 

Class Five. All moneys and credits, secured or unsecured, including all 
state, county, school district and other municipal bonds, warrants and securi- 
ties without any deduction or offset; provided, however, that the terms, 
moneys and credits as herein used shall not embrace the moneyed capital’ 
employed in the banking business by any banking corporation or individual 
in this state. 

Also all poles, lines and other property used and owned by cooperative 
rural. electrical associations organized under the laws of Montana, which 
rural electrification lines are or have been constructed in whole or in part 
in cooperation with and from funds furnished by and from the rural elec- 
trification authority of the United States. 

Class Six. The shares of stock of national ,.banking associations and the 
moneyed capital employed in conducting a banking business by any other 
banking corporation, association or individual in this state. Such money 
capital to be ascertained by deducting from the moneys and eredits of such. 
banking corporation, association, or individual, the amount of the deposits 
and any indebtedness representing money borrowed for use in said busi- 
ness, and the value of the shares of any national banking association, to be 
ascertained by deducting the value of all real estate of such association. 

Class Seven. All property not included in the six preceding classes. | As 
amended See. 1, Ch. 180, L. 1937. ] 


Assertion that the legislature in enact- 
ing chapter 72, laws of 1937, and making 
special provision for taxing automobiles 
included in ¢lass 2 of section 1999, Revised 
Codes, among other personal property, 
without first amending such section, un- 
lawfully discriminated against motor ve- 
hicles, held not well made, since the legis- 
lature in making classifications of personal 
property for purposes of taxation may 
properly go even to the extent of placing 
identical articles in the hands of different 


owners, but applied to different uses re- 
sulting in different productivity, in dif- 
ferent classes calling for different burdens 
of taxation. Wheir et al. v. Dye et al., 105 
M 347, 354, 73.P 2d 209. 

References 

Forbes v. Mid-Northern Oil Co., 100 M 
10, 14, 45 P 2d 678. 

Oil & Gas Co. v. State Board of Equaliza- 
tion, 101 M 268, 273, 54 P.2d 117. 

Oil Producing Co. v. State Board of 
Equalization, 101 M 2938, 300, 54 P 2d 129. 


2000.4. Deductions in ascertaining’ value of shares of national bank for 


taxation. 


In ascertaining the value of the shares of a national bank for the 
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purpose of taxation there shall be deducted the book value of all real estate 
of said bank, which shall be assessed to said bank. [As amended See. 1, 
Ch. 34, L. 1939.] 


CHAPTER 185, ASSESSMENT OF PROPERTY—POWERS, DUTIES 
AND\ULABILITIES OF ASSESSOR | 


’ 2001.1. Assessor to determine and show percentage basis and taxable 
valuation. The percentage basis of true and full value as provided for in 
section 2000, shall be determined and assigned by the county assessors of 
the various counties of the state of Montana, and the taxable value there- 
upon computed when they make their annual assessments, and copies of such 
assessments as provided for in section 2005 shall show the taxpayer the per- 
centage class to which the assessor has assigned his various classes of 
property for taxation and the taxable valuation thereof. [As amended Sec. 
1, Ch. 100, L. 19389. | 


2001.4. Application of percentage basis. 
B 1939. ] 


2002. When assessment to be made—credits must be assessed, how. (1) 
The assessor must, between the first Monday of March and the second Mon- 
day of July in each year, ascertain the names of all taxable inhabitants, and 
assess all property in his county subject to taxation, except such as is re- 
quired to be assessed by the state board of equalization, and. must assess such 
property to the persons by whom it was owned or claimed, or in whose pos- 
session or control it was at twelve o’clock M. of the first Monday of March 
next preceding, except that such procedure shall not apply to motor vehicles 
which shall be assessed at the time fixed in (2) hereof; but no mistake in 
the name of the owner or supposed owner of real property renders the 
assessment thereof invalid. Credits must be assessed as provided in Sec- 
tion 1996, subdivision 6. 

(2) The assessor must ascertain and assess all motor vehicles in his 
county subject to taxation as of January 1st in each year, and the same shall 
be assessed to the persons by whom owned or claimed, or in whose posses- 
sion or control such vehicle was at twelve o’clock M. of the first day of 
January in each year. 

Nething herein contained shall relieve the applicant for registration or 
re-registration of any motor vehicle so assessed or subject to assessment of 
the duty of paying taxes thereon as a condition precedent to registration or 
re-registration in the event said taxes have not been paid by any prior applh- 
cant or owner in all cases where required to be paid. {As amended See. 9, 
Ceti L937. | 


The power of taxation is limited to sub- 
jects within the jurisdiction of the state, 


[Repealed Sec. 2, Ch. 100, L. 


county assessment books a reduction of an 
assessment on real property ordered by the 


| March. 


i. e., to subjects which have acquired a 
situs therein for the purpose of taxation, 
and, under section 2002, Revised Codes, in 
order for personal property to acquire a 
situs for such purpose it must be within 
the state and subject to its jurisdiction at 
12 o’elock noon on the first Monday of 
Ford Motor Co. v. Linnane, Coun- 
_ ty Treasurer, 102 M 325, 333, 57 P 2d 803. 
' Held, on application for writ of mandate 
to compel a county clerk to enter upon the 


state board of equalization on appeal to 
it by a taxpayer on refusal of the county 
board to make the reduction, that section 
2002.1 Revised Codes declaring that all 
real property subject to taxation shall be 
separately valued for assessment and taxa- 
tion in odd-numbered years, which valua- 
tion shall constitute its assessed valuation 
until the next biennial assessment, was not 
impliedly repealed by section 2002 as 
amended, requiring the assessor each year 


231 


2002.1-2035 


to assess all property in his county, and 
that the clerk’s refusal to obey the order 
of the state board was wrongful. State ex 
rel. State Board of Equalization v. Jacob- 
son, 107 M 461, 464, et seq., 86 P 2d 9. 

Id. Where the legislature has clearly 
adopted a definition of a word used in a 
statute at variance with that found in 
dictionaries and court decisions, the su- 
preme court will follow the definition as 
found in the statute; under this rule the 
word ‘‘assess’’ as used in section 2002, 
Revised Codes, held to have the same 
meaning as in section 2002.1, Id. 

Contention that under the provisions of 
chapter 72, laws of 1937, amending this 
section, an automobile bought on Decem- 
ber 31, is assessable on January 1 of the 
next year, while one purchased on Janu- 
ary 2, is not taxable until the following 
year, resulting in an unlawful discrimina- 
tion in favor of the second buyer by ex- 
empting his car from taxation for one 
year, held not maintainable for reasons set 
forth in opinion. Wheir et al v. Dye et al., 
105 M 347, 73 P 2d 209. 

An applicant for registration of a motor 
vehicle is not required, under chapter 72, 
laws of 1937, amending this section, to 


2002.1. 


made. 

Where the legislature has clearly adopt- 
ed a definition of a word used in a statute 
at variance with that found in dictionaries 
and court decisions, the supreme court will 
follow the definiticn as found in the stat- 
ute; under this rule the word ‘‘assess’’ as 
used in section 2002, Revised Codes, held 
to have the same meaning as in section 
2002.1, Id. State ex rel. State Board of 
Equalization v. Jacobson, 107 M 461, 464, 
et seq., 86 P 2d 9. 

“Td. Held, on application for writ of 
mandate to compel a county clerk to en- 
ter upon the county assessment books a re- 
duction of an assessment on real property 


2003. Statement—what to contain. 

References ‘ 

Ford Motor Co. v. lLinnane, County 
Treasurer, 102 M 325, 333, 57 P 2d 803. 
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pay, in addition to the taxes for the eur- 
rent vear for which application is made, 
delinquent taxes due upon the vehicle on 
assessments made in prior years, when such 
delinquent taxes are not liens upon real 
property. State ex rel. Kleve v. Fisch] et 
al., 106 M 283, 77 P 2d 392. 

Held, that chapter 72 amending this see- 
tion is not open to the construction that 
a dealer must pay his taxes on all ears 
held in stock on January 1 before he can 
sell any one of them; nor does it require 
the purchaser of one of such cars to pay 
the entire automobile tax df the dealer 
covering other cars, before he may obtain 
license plates; the act not contemplating 
collection of automobile taxes ahead of 
other personal property taxes, except as to 
taxes due on automobiles authorized to 
make use of the highways, each being 
treated separately. State ex rel. Sadler 
v. Evans et al., 106 M 286, 77 P 2d 394. 

References 

Northern Pacific Railway Co. v. Lutey, 
County Treasurer, 104 M 321, 332, 66 P 2d 
785. 

State ex rel. Board of County Commis- 
sioners v. Bruce, 106 M 322, 345, 77 P 2d 
403. 


Assessment of real property and improvements—when and how 


ordered by the state board of equalization 
on appeal to it by a taxpayer on refusal 
of the county board to make the redue- 
tion, that section 2002.1 Revised Codes 
declaring that all real property subject to 
taxation in odd-numbered years, which 
valuation shall constitute its assessed 
valuation until the next biennial assess- 
ment, was not impliedly repealed by sec- 
tion 2002 as amended, requiring the asses- 
sor each year to assess all property in his 
county, and that the clerk’s refusal to 
obey the order of the state board was 
wrongful. 


State ex rel. Board of County Commis- 
sioners v. Bruce, 106 M 322, 345, 77 P 2d 
403. 


2004. County commissioners to furnish blanks, etc. 


References 


Ford Motor Co. v. Linnane, County Treasurer, 102 M. 325, 333, 57 P 2d 803. 


2023. Land—how assessed. 


References 


State ex rel. Tillman v. District Court, 101 M 176, 182, 538 P 2d 107. 


2035. Supplemental assessment. 

Section 2035, Revised Codes, providing 
for taxation of personal property brought 
into the county after the second Monday 
of July and not assessed for the year, held 
to apply to property which was not, but 
should have been, assessed as of the first 


Monday of March of the current year, not 
to property which was not in the state 
on that date. Ford Motor Co. v. Linnane, 
County Treasurer, 102 M 3825, 334, 57 P 
2d 803. 
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2038. Traveling expenses of assessor and deputies. 


References 


Williams v. Sorenson et al., 106 M 122, 127, 75 P 2d 784. 


CHAPTER 186, THE ASSESSMENT BOOK—STATEMENTS 
FURNISHED BY ASSESSOR 


| 2057. List of lands sold by state to be transmitted by state land agent. 


References 


Ford Motor Co., et al. v. Linnane et al., 


102 M 325, 333, 334, 57 P 2d 803. 


CHAPTER 189, TAXATION OF MINES 


2089. Statement of yield. 


Within the meaning of this section re- 
lating to the taxation of royalty interests 
in mines or oil wells, the question whether 
payments required to be made to the lessee 
of oil lands by the oil well operator were 
‘“royalties’’, the provisions of the instru- 
ment calling for the payments must be 
construed for what they really are, re- 
gardless of what the parties may have 


ization from collecting from the lessee of 
oil and gas lands of a Blackfeet Indian 
allottee, the operators’ net proceeds tax 
and the gross production tax, that such 
taxes may not be imposed upon the lessee. 
Oil & Gas Co. v. State Board of Equaliza- 
tion, 101 M 268, 273, 54 P 2d 117. See also: 
British-American Oil Producing Co. v. 


State Board of Equalization, 101 M 293, 


designated them in the contract. Forbes v. 299, 54 P 2d 129. 


Mid-Northern Oil Co., 100 M 10, 138, 45 P 
2d 673. 

Held, on application for writ of injunc- 
tion to restrain the state board of equal- 


2090. Net proceeds—how computed. 

References 2d 117; Oil Producing Co., v. State Board 

Forbes v. Mid-Northern Oil Co., 100 M_ of Equalization, 101 M 293, 300, 54 P 2d 
10, 13, 45 P 2d 673; Oil & Gas Co. v. State. 129. 
Board of Equalization, 101 M 268, 273,54 P 

2090.1. Royalty in kind instead of money, computation in case of. 
pealed See. 1, Ch. 49, L. 19387. |] 


2090.5. Deductions allowable on petroleum and natural gas production. 
The state board of equalization in computing the deductions allowable for 
expenditures under Section 2090 of the Revised Codes of the state of Mon- 
tana on petroleum and natural gas production, shall compute and allow 
deductions for any such expenditures made prior to the year for which 
any such statement is made, where the same have not been previously 
allowed in computing such net proceeds under the laws of the: state of 
Montana; provided that no such deductions shall be allowed on account of 
any expenditures made during any calendar year prior to the year 1936; 
and provided further that no deductions shall be allowed for expenditures 
except for the calendar year for which the computation is made and the 
calendar year preceding the year for which the computation is made. 
[En. See. 1, Ch. 202, L. 1987. ] 


2091. Transmission of net proceeds to county clerk. 

References ish-American Oil Producing Co., v. State 

Oil & Gas Co. v. State Board of Equal- Board of Equalization, 101 M 2938, 300, 54 
ization, 101 M 268, 273, 54 P 2d 117; Brit- P 2d 129. 

2091.1. Taxation and payment on royalty interests. At the time of 
transmitting net. proceeds assessments the state board of equalization shall 
also transmit the royalty lists or schedules to the county clerk of each 
county in which such mines and mining claims are located and thereupon 
the county clerk shall prepare from such net proceeds and royalty assess- 
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References 


Northern Pacific Railway Co. v. Gas De- 
velopment Co., 103 M 214, 215, 62 P 2d 204. 


[ Re- 
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ments a tax roll which shall: be by him furnished to. the county treasurer 
on or before the twentieth day of August following, upon which date 
said taxes shall be due and payable. Assessments of petroleum and natural 
gas royalties shall be entered by the county clerk in the personal property 
assessment book under the name of the producer, and such assessments of 
royalty when entered shall have all the force and effect as if made in the 
names of the owners of such royalty individually as well as against the 
operator. The county treasurer shall proceed to give full notice thereof 
to such operator and to collect the same in manner provided by law. The 
operator or producer shall be lable for the payment of said taxes, and 
same shall be payable by and shall be collected from such operators in the 
same manner and under the same penalties as provided for the collection 
of taxes upon net proceeds of mines; provided, however, that after payment 
of such tax such operator may recover or withhold from any proceeds of 
royalty interest, either in kind or in money, coming into his hands, the 


amount of any tax paid by him upon such royalty or royalty interest. 


vA 


Assessments of royalty on production of metals, and minerals other than 
petroleum and natural gas, shall be entered by the county clerk in the 
personal property assessment book in the name of the recipient or owner of 
such royalty. The county treasurer shall proceed to give full notice thereof 
to such recipient or royalty owner, and to collect the taxes thereon in the 
same manner as taxes on net proceeds of mines. [As amended See. 1, Ch. 
162; Ti..1939.] 


2096.1. Statement of persons claiming royalty interests in mines—when 


made. 

Held, that this law making the operator 
of an oil well jointly liable with the 
holder of a royalty interest for the pay- 
ment of the tax imposed upon the interest 
and authorizing the operator to withhold 
from the proceeds of the royalty interest 
the amount of the tax paid by him, is not 
unconstitutional as impairing the obliga- 
tion of a contract when applied to royalty 
accruing under a contract executed before 
the enactment of the chapter. Forbes v. 
Mid-Northern Oil Co., 100 M 10, 18, 45 P 
2d 673. 


Within the meaning of this section, re- 
lating to the taxation of royalty interests 
in mines or oil well, the question whether 
payments required to be made to the lessee 
of oil lands by the oil well operator were 
‘‘royalties’’, the provisions of the instru- 
ment calling for the payments must be con- 
strued for what they really are, regardless 
of what the parties may have designated 
them in the contract. Forbes v. Mid North- 
ern Oil Co., 100 M 10, 13, 45 P 2d 673. 


Id. Where holders of rights in oil lands 
transferred them to an operating company, 
which in consideration for the transfer 
executed an ‘‘assignment of royalty’? 
agreeing to convey to the assignees, ‘‘as 
rovalty payable in cash’’, twenty per cent. 
of the value of all oil produced, saved and 
marketed from the premises, the payments 
thus provided for, held ‘‘royalties’’ within 


the meaning of the statutes, supra, taxing 
royalty interests and _ authorizing the 
operator to withhold from the payment 
of any royalty coming into. his hands the 
amount of the tax paid by him on such 
royalty interest. 

The fact that the owner of a royalty 
interest in an oil well made taxable under 
this section is a nonresident of the state 
does not render him immune from payment 
of a tax thereon, the tax imposed upon the 
royalty as a part of the net proceeds being 
in lieu of the ad valorem tax on the oil 
in the ground as a part of the realty, and 
not a personal property tax depending 
upon the residence of the owner. Forbes 
v. Mid-Northern Oil Co., 100 M 10, 13, 45 
P 2d 6738. 

Under an oil and gas lease the lessee 
company obligated itself to pay all taxes 
and assessments levied ‘‘against the oil 
or gas produced by the lessee from the 
premises’’. In the absence of such pro- 
vision the lessor would have been required 
to pay the royalty called for by the con- 
tract. As against the contention of the 
lessee that a tax against the oil and gas 
produced does not include a royalty tax, 
held, that a tax on the royalty, which only 
accrues as a result of production of oil 
or gas, is a burden upon the production of 
oil or gas, and therefore a tax levied and 
assessed against the gas or oil produced, 
payable by the lessee under the contract. | 
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Northern Pacific Railway Co., v. Gas Dev. produced therefrom is a part of the net 

Co., 103 M 216, 62. P 2d 204. proceeds tax arising out of the operation 
A tax on the amount of royalty paid by of mines. Northern Pacifie Railway Co. v. 

the lessee of Jands to the lessor for gas Gas Dey. Co., 103 M 214, 62 P 2d 204. 


CHAPTER 193, STATE BOARD OF EQUALIZATION 


2122.9. Appeal to state board of equalization. Any person, firm or cor- 
poration or the board in behalf of the state, or any municipal corporation, 
aggrieved by the action of any county board of equalization, may appeal to 
the state board by filing with the county board a notice of appeal, and a 
duplicate thereof with the state board, within ten days after the action 
of the county board, which notice shall specify the action complained of 
and the reasons assigned for such complaint. The state board shall set such 
appeal for hearing either in its office in the capitol or such county seat as 
the board shall deem advisable to facilitate the performance of its duties 
or to accommodate parties in interest, and shall give to the appellant and 
to the county board at least five days notice of the time and place of such 
hearing; at the time of giving such notice the state board may require the 
county board to certify to it the minutes of the proceedings resulting in 
such action and all testimony taken in connection therewith, and the state 
board may, in its discretion, determine the appeal on such record or may 
hear further testimony. For the purpose of expediting its work the state — 
board may refer any such appeal to one of its members, to its secretary, 
counsel or chief auditor for the conduct of such hearing, and the person so 
_ designated shall have and exercise all the powers of the board in conduct- 
ing such hearings, and shall, as soon as possible thereafter, report the 
proceedings, together with a transcript of the testimony received, to the 
board and the state board shall determine such appeal on the record so 
made. On all hearings at county seats throughout the state, the state 
board or the person designated to conduct a hearing may employ the local 
court reporter or other competent stenographer to take and transcribe the 
testimony received, and the cost thereof may be paid out of the general 
appropriation for the board. [As amended See. 1, Ch. 33, L. 1939.] 


CHAPTER 193-A, MONEY FROM UNITED STATES IN LIEU OF 
STATE TAXES 

2123.1. Definitions. That the following definitions shall be applied to 
the terms used in this act: 

(1) ‘‘Agreement’’ shall mean ‘“‘contract’’, and shall include renewals 
and alterations of a contract. ' 

(2) “Board” shall mean the state board of equalization of the state of 
Montana. 

(3) “State” shall mean the state of Montana. » 

(4) “Services” shall mean such public and state functions as are per- 
formed for property in and persons residing within this state. 

(5) “United States” shall mean the United States of America. 

(6) “Project” shall mean any resettlement project or rural rehabilitation 
project for resettlement purposes of the United States, located within this 
state, and shall include persons inhabiting such project. [Hn. See. 1, Ch. 58, 
Ly «1939: | 

2123.2. Request for money from United States in lieu of taxes for state. 
The board is hereby authorized and empowered to make requests of the 
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United States, for and on behalf of this state, for payment of such sums 
in lieu of taxes as the United States may agree to pay, and to consummate 
agreements with the United States, in the name of this state, for the per- 
formance of services by the state for the benefit of projects, and for the 
payment by the United States to the state, in one or more installments, of 
such sums in lieu of taxes. [En. Sec. 2, Ch. 58, L. 1939. } 


2123.3. Basis for paying sums in lieu of taxes. The amount of any 
payment of sums in leu of taxes may be based on the estimated’ cost to 
the state of performing services for the benefit of the projects during the 
period of agreement, after taking into consideration the benefits to be 
derived by the state from such projects, but shall not be in excess of the 
taxes which would result to the state for the said period if the real prop- 
erty of the projects within the state were taxable. |En. Sec. 3; Ch. 58, 
Te 31989 J 


2123.4. Treasurer’s duty in collecting agreed sums. A duplicate copy 
of every agreement for payment of sums in lieu of taxes shall be filed in 
the office of the treasurer of this state. On or before the date on which 
any payment of sums in lieu of taxes is due, the state treasurer shall present 
a bill to the United States, in the name of the state, in the amount of such 
payment. The state treasurer shall give to the United States a receipt in 
the name of the state for all payments of sums in lieu of taxes. [En. See. 4, 
Ch. 58, Lu. 1939. ] 


2123.5. Disposal of payments. All payments of sums in lieu of taxes 
received by this state shall be deposited in the general fund, and shall be- 
come subject to appropriation as a part thereof. [En. Sec. 5, Ch. 58, L. 
1939%] 


CHAPTER 194, ASSESSMENT OF RAILROADS BY STATE BOARD 
OF EQUALIZATION 


2131. Assessment of railroads. 
References 
Ford Motor Co. et al. v. Linnane et al., 102 M 325, 333, 57 P 2d 803. 

2132. Assessment, how made. The state board of equalization must assess 
the franchise, roadway, roadbed, rails, and rolling-stock of all railroads 
operated in more than one county; but franchises derived from the United 
Stites must not be assessed. All rolling-stock must be assessed in the name 
of the person, corporation, or association owning, leasing, or using the 
same. Assessment must be made to the corporation, person, or association 
of persons owning or leasing or using the same, and must be made upon 
the entire railroad within the state. The depots, stations, shops and build- 
ings erected upon the space covered by the right-of-way, and all other 
property owned or leased by such person, corporation, or association, except 
aS above provided, shall be assessed by the assessor of the county wherein 
they are situate. After making such assessment, the board shall give at 
least ten (10) days written notice thereof to such owner or operator, des- 
ignating therein a time and place for hearing thereon, at which time and 
place such owner or operator, or any taxpayer, may appear before the 
board in person, or otherwise, to show cause why such assessment should 
be either lowered or raised. On or before the second Monday in July, the 
board shall apportion such assessment to the counties, school districts, 
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cities, towns, and other tax subdivision, in which such railroad is located. 
[As amended Sec. 1, Ch. 13, L. 19389.| 


2133. Duties of the state board and county assessors, respecting state- 
ment. The state board of equalization must, within the time mentioned, in 
the preceding ee vase by mail to the county assessor of each 
county, to which such apportionment is made, a statement in detail suf- 
ficient for identification and location of the property, showing the assessed 
value per mile of the same, as fixed by a pro rata distribution per mile of 
the assessed value of the whole franchise, roadway, roadbed, rails, and 
rolling-stock of such railroad, within the state, and the amount appor- 
tioned to the county and to each taxing subdivision thereof. The county 
assessor must enter the statement on the assessment roll of Ae county. 
[As amended Sec. 2, Ch. 13, L. 1939. ] 


2135. Dissatisfied owners of railroads may apply again. [Repealed Sec 
4 Ch e938 pl 1939) | 


2136. Record of assessment and apportionment of railroads. The state 
board of equalization must keep a record of all such assessments and appor- 
tionments. [As amended Sec. 3, Ch. 13, L. 1939.] 


2137. Basis of taxation. |Repealed Sec. 4, Ch. 13, L. 1939. | 


CHAPTER 195, ASSESSMENT OF CERTAIN TELEGRAPH, TELE- 
PHONE, ELECTRIC POWER LINES AND OTHER PROPERTIES 
CONTINUING THROUGHOUT MORE THAN ONE COUNTY 


2138. Officers of certain telegraph, telephone, electric power, and other 
lines to furnish statement to state board of equalization. The president, 
secretary, or managing agent, or such other officer as the state board of 
equalization may designate, of any corporation, and each person or associa- 
tion of persons owning or operating a telegraph, telephone, electric power 
or transmission line, natural gas pipe line, oil pipe line, canal, ditch, flume, 
or other property, other than real estate not included in right of way, and 
which constitute a single and continuous property throughout more than 
one county, must, on or before the first Monday of March in each year, 
furnish the state board of equalization a statement, signed and sworn to 
by one of such officers or by the person or one of the persons forming such 
association, showing in detail for the year ending on the thirty-first day of 
December, immediately preceding, as follows: 


1. The whole number of miles of said property in the state, and where 
the property is partly out of the state, the whole number of miles without 
the state and the whole number of miles within the state owned or operated 
by such corporation, person, or association. 

2. The total value of the entire property and plant both within and 
without the state, and the total value of that portion of the same within the 
state. 

3. A complete description of the property within the state, giving the 
points of entrance into and the points of exit from the state, and the points 
of entrance into and the points of exit from each county, with a statement 
of the total number of miles in each county in the state. 
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4. Such other information regarding such property as may be required 
by the state board of equalization. [As amended Sec. 1, Ch. 17, L. 1939.] 


References 
Ford Motor Co. et al., v. Linnane et al, 102 M 325, 333, 57 P 2d 803. 
2139. Statement to be transmitted by county assessor to state board. 
The county assessor of every county must, on the first Monday in May 
of each year, transmit to the state board of editialinntion a statement showing: 
1. The name and address of each corporation, person and association 
owning or operating any telegraph, telephone, electric power or transmission 
line, natural gas pipe line, oil pipe line, canal, ditch, flume, or other similar 
property in more than one county of the state, whose property, or any 
part thereof, has been assessed by such county assessor. 
2. A complete description of all such property assessed to every such 
corporation, person, or association, together with the assessed value thereof. 
[As amended See. 2, Ch. 17, L. 1939.] 


2140. Statement to be transmitted by county clerk, [Repealed See. 8, 
Oi Neo hy Ws Gan AS 


2141. Hearing before the board. After making such assessment, the 
board shall give at least ten (10) days written notice thereof to the person 
or persons to whom the assessment is made, designating a time and place 
for hearing thereon, at which time and place such person or persons, or any 
taxpayer may appear before the board in person, or otherwise, to show 
cause why such assessment should be either lowered or raised. [As amended 
See. 5, Ch. 17, L. 1939. ] 


2142. Hearing for the determination of facts pertaining to assessment. 
If any corporation, person or association shall fail, neglect, or refuse to 
furnish the state board of equalization with a full, true, and correct state- 
ment as required, and within the time, by section 2138 of this code, or if 
the board shall have reason to believe that any such statement furnished 
the board is incorrect or erroneous in any particular, the board shall order 
a hearing for the purpose of ascertaining and determining such facts as 
will enable the board to assess the property of such corporation, person or 
association in accordance with the provisions of section 2143 of this code. 
At least ten days’ written notice of such hearing shall be given to such 
corporation, person, or association, and on such hearing the board shall 
ascertain and determine each and all of the matters and facts which should 
have been stated in such statement. |As amended See. 3, Ch. 17, L. 1939.] 


2148. Assessment of property—apportionment to counties. The board 
must assess all. the properties described in section 2188 of the code, but 
franchises granted by the United States must not be assessed, the value of 
such properties for assessment purposes to be determined upon such factors 
as the board shall deem proper. 

On or before the second Monday in July, the board shall apportion such 
assessment to the counties in which the properties are situated. [As 
amended Sec. 4, Ch. 17, L. 1939. ] 


2144. Transmission of statement of amount apportioned to counties. 
The state board of equalization, must, not later than the second Monday of 
July, transmit or mail to the county assessor of each county to which such 
apportionment has been made, a statement showing the length of the « 
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property in such county; a description of the same sufficient for identifi- 
cation; the assessed value of the same as determined by the board; and the 
amount apportioned to the county. The county assessor must enter the 
statement on the assessment-roll or book of the county, and enter the 
amount of the assessment apportioned to the county in the column of the 
assessment-roll or book which shows the total value of all property for tax- 


ation in the county. [As amended See. 6, Ch. 17, L. 1939.] 


2146. Record of assessment and apportionment of properties. The state 
board of equalization must keep a record of all such assessments and ap- 
portionments. [As amended See. 7, Ch. 17, L. 1939.] 


CHAPTER 196, LEVY OF TAXES 
2152. Tax operates as a judgment or lien. 


Taxes on real property cannot be col- ment which holds until the taxes are paid 
lected by an action, either at law or in or a deed to the property is secured. State 


equity, in the absence of statute so pro- ex rel. Tillman v. District Court, 101 M 


viding, such action being rendered un- . 176, 182, 53 P 2d 107. 

necessary by the provision of section 2152, References 

Revised Codes, that every such tax is a Calkins v. Smith, 106 M 453, 457, 78 P 
lien against the property, akin to a judg- 2d 78. 


2153. Tax on personal property lien on realty—separate assessment. 

(a) Every tax due upon personal property is a prior lien upon any or 
all of such property, which lien shall have precedence over any other lien, 
claim or demand upon such property, and except as hereinafter provided, 
every tax upon personal property is also a lien upon the real property of 


the owner thereof, from and after 12 M. of the first Monday in March in 


each year. 

(b) The taxes upon personal property based upon a taxable value up 
to and including one thousand dollars ($1,000.00) shall be a first and prior 
lien upon the real property of the owner of such personal property; taxes 
upon personal property based upon the taxable value thereof in excess of 
one thousand dollars ($1,000.00) shall be a first and prior lien upon the 
real property of the owner unless the owner or holder of any mortgage or 
other lien upon said real property appearing of record in the office of 
the clerk and ex officio recorder of the county where such real property is 
situated at or before the time such personal property tax attached thereto 
shall have filed the notice hereinafter provided for, in which event the 
taxes upon such excess of one thousand dollars ($1,000.00), of taxable 
value shall not be a lien on the real property of such owner. It shall be 
the duty of the county treasurer to issue to any mortgagee or lien holder, 
upon his request, a statement of the personal property tax due upon the 
taxable value up to and including one thousand dollars ($1,000.00); and 
personal property taxes upon a taxable value up to one thousand dollars 
($1,000.00) may be paid, redeemed from a tax sale as by law provided, or 
discharged separate from any personal property taxes in excess of such 
amount. Payment of such taxes upon a taxable value up to one thousand 
dollars ($1,000.00) as herein provided, shall operate to discharge the tax 
lien upon the personal property of the owner to the extent of such payment 
in the order that the person paying such tax shall direct. 

(c) The holder of any mortgage or lien upon real property who desires 
to obtain the benefits of this section shall file in the office of the county 
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assessor and in the office of the county treasurer of said county a notice 
elving : 

(1) the name and address of the mortgagee er holder of the mortgage 
or lien; 

(2) the name of the reputed owner of the land; 

(3) the deseription of the land; 

(4) the date of record and expiration of the mortgage or lien; 

.(5) the amount thereof; and 

(6) a statement that he claims the benefit of the provisions of this 
section; and such notice shall be ineffectual as to any taxes which shall 
have become a lien on real property prior to the filing of such notice as 
aforesaid. If the mortgage be not paid at maturity, such notice shall there- 
after be filed annually, unless the mortgage be extended for a definite period 
to be stated in such notice. 

(d) Provided, that any owner of a mortgage on real estate upon which 
personal property taxes are by this act made a lien, and where the owner 
of such real estate and personal property has failed to pay taxes due upon 
such real estate and personal property for one or more years, may file with 
the county assessor of the county in which such property is located a writ- 
ten request to have the personal property and real estate of the owner sep- 
arately assessed. Such request must be made by registered mail at least 
ten (10) days prior to the first Monday in March in the year for which 
property is assessed. Upon receipt by the assessor of such request, it is 
hereby made the duty of the county assessor to make a separate assessment 
of real and personal property of the owner thereof and such personal 
taxes shall not be a lien upon the real estate so mortgaged of the owner 
thereof and the said personal property taxes shall be collected in the man- 
ner provided by law for other personal property. [As amended See. 1, 
0th 19372 | 


References 
State ex rel. Sadler v. Evans et al., 106 M 286, 293, 77 P 2d 394; State v. Seb: et 
al., 106 M 322, 345, 77 P 2d 403. 


2154. Tax upon real property and tax on improvements a lien upon both. 
References 
Calkins v. Smith, 106 M 453, 457, 78 P 2d 74. 


CHAPTER 198, DUTIES OF COUNTY CLERK IN RELATION 
TO TAXES 


2159. To follow directions of state board of equalization. 
References — 
State ex rel. State Board of Equalization v. Jacobson, 107 M 461, 463, 86 P 2d 9. 


CHAPTER 199, COLLECTION OF PROPERTY TAXES—TAX SALES— 
SALE OF TAX DEED LANDS—REDEMPTION— 
PROCURING TAX DEEDS 


2169. Treasurer to publish notice of delinquency. 

The procedure outlined by chapter 199, v. Smith, 106 M 453, 457, 78 P 2d 74. 
Revised Codes, for the collection of prop- References 
erty taxes and the enforcement of tax Martin v. Glacier County et al., 102 M 
liens is mandatory and exclusive. Calkins 213, 219, 56 P 2d 742. 


2169.2. Time for payment of taxes—penalty and interest. 
References 
Wheir et al. v. Dye et al., 105 M 347, 351, 73 P 2d 209. 
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2182, Publication of notice of tax sales. On or before the last Monday 
of June of each year, the county treasurer must publish in the manner and 
for the time prescribed in sections 2184, 2185 and 2186, a notice specifying: 

1. That at a given time and place (to be designated in the notice) all 
property in the county, upon which delinquent taxes are a lien, will be 
‘sold at public auction, Bolas prior to said time, said delinquent taxes, to- 
gether with all interest, penalties and costs due thereon are paid; 

2.. A complete delinquent list of all persons and property in the county, 
now owing taxes, including all city and town property, as to which taxes, or 
taxes and assessments, are delinquent, is on file in the office of the county 


treasurer and is subject to public inspection and examination. [As amend- 
ed Sec. 1, Ch. 26, L; 1939. ] 

References 

Calkins v. Smith, 106 M 458, 457, 78 P 2d 74; Glacier County Montana v. United 
States 99 F 2nd 733. 

2191. Designation of portion to be sold—sale to county—assignment of 
county’s interest—validation of certificates. 

Title to chapter 31, laws of 1929, ‘‘An with tax certificates. Martin v. Glacier 
act to amend section 2191 * * *, as amend- County et al, 102 M 213, 217, 56 P 2d 
ed * * * relating to sale of lands for . 742. 
taxes’’, etc., held sufficient as against the References 
contention that it offends against the pro- Calkins v. Smith, 106 M 453, 457, 78 P. 
visions of section 23, article V of the con- 2nd 74; Glacier County, Montana v. United 
stitution, in that it does not clearly ex- States, 99 F 2nd 733. 
press the legislative intent to deal therein 
_ 2196. Treasurer to enter in a book description of land sold. The county 
treasurer, before delivering any certificate, must in a book enter a descrip- 
tion of the land sold corresponding with the description in the certificate, 
the date of sale, purchaser’s name, and the amount paid, regularly number 
the descriptions on the margin of the book, and put a corresponding number 
on each certificate. | 

If taxes are paid subsequent to prior tax sale certificate, before such taxes 
become delinquent, by anyone other than the record owner of the land or 
to whom the land was assessed, the county treasurer shall make an entry in 
such book, opposite the name of such record owner of the land, or to whom 
the land was assessed, the date of such payment, the name of the person 
making such payment, and the amount paid. Such book must be open to 
public inspection without fee during office hours when not in actual use. 
[En. See. 1, Ch. 191, L. 1939. ] 


2201. Time for redemption—increase of time. 
References 


Calkins v. Smith, 106 M 453, 457, 78 P 2d 74; Glacier County, Montana v. United 
States, 99 F 2d 733. 

2207. Assignment of rights of county in property acquired at sale—form 
of certificate. At any time after any parcel of land has been bid in by the 
county as the purchaser thereof for taxes, as provided in section 2191, the 
same not having been redeemed, the county treasurer shall assign all the 
right of the county therein, acquired at such sale, to any person who shall 
pay the amount for which the same was bid in, with interest upon the ori- 
ginal tax at the rate of two-thirds (2/3) of one per cent per month, and 
the amount of all subsequent delinquent taxes, penalties, costs, and interest, 
as provided by law, upon the same from time to time when such tax became 
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delinquent. He shall execute to such person a certificate for such parcel, 
which may be substantially in the following form: 


De Ug S08 soot ath er OS ee ON ee tie , the treasurer of the county 
OR aaior Sree Des BIO oe. , State of Montana, do hereby certify that | 
at the sale of lands pursuant to the tax assessment for the year 19........ on. 
ThereGuntyroR DMA LER Leer ame OF AON , and which sale was held on the 
Sebo OP Cay (oR a SO EO ort Henri r erm 
liquidating said assessment, the following described parcel of land, situate 
in Said! conhty OFS. TAG we ee ee , State of Montana, to-wit, (insert 


description) was duly offered for sale; that there was no purchaser in good 
faith for the same as provided by law on the first day the property was 
offered for sale; and thereafter, on the ................ Cay #OTs ERE eee 
RY Mae fad , 1 again dopfered said property for sale at the place advertised fee 
such ie and no person or purchaser offered to take the same and pay the 
taxes, cost, and charges due as aforesaid, the whole amount of the property 
assessed and described as above was struck off to the county of —.............. 
acy purchaser thereof tore the snm Given ote kee es ARS , and the same 
still remaining unredeemed, and on this day.........-..-------.-----— having paid into 
the treasury of said county the amount for which the same was bid in, to- 
gether with all subsequent delinquent taxes, penalties, cost, and interest, 
amebnnting (in all ton) 26e Cee eae). on ae ee" dollars ; 

Now, therefore, in consideration thereof, and pursuant to the statute in 
such case made and provided, I do hereby assign and set over all the right, 
title and interest of the county of....--..2:.2...22e-ceceeseeeeeeeeeeees , State of Montana, 
‘acquired in said lands under and by virtue of said sale, to the said_.............. F 
his heirs and assigns, forever, together with all the rights, powers, and 
privileges of’ the said county’ of... 2200102. to take steps to receive a 
deed thereof, or receive payment in case of a redemption, subject, however, 
to redemption as provided by law. 

Witness my hand and official seal of office this --............21..2.222...-.21.....-2.d ay 


Goalitg Treasurer. 


Provided, that in case the certificate herein above described shall by 
accident become lost or destroyed by the assignee, then in such an event the 
county treasurer shall issue a duplicate certificate to the assignee after 
the said county treasurer is convinced that the said certificate has been 
lost or destroyed and after the said assignee has made an affidavit to that 
effect. [As amended Sec. 1, Ch. 101, L. 1987; amd. Sec. 1, Ch. 24, L. 1939.] 


References 
Christofferson v. Chouteau County, 105 M 577, 584, 74 P 2d.427; Calkins v. Smith, 
106 M 453, 459, 78 P 2d 74. 


2208.1. Sale of tax lands—terms—taxation of lands sold—lease of lands 
—exchange of lands and land use policies. Whenever the county shall ac- 
quire any land by tax deed, it shall be the duty of the board of county 
commissioners, within six months after acquiring title, to make and enter 
an order for the sale of such lands at public auction at the front door of 
the courthouse, provided, however, that notice of such sale shall be given 
by publication in a newspaper printed in the county, such notice to be pub- 
lished once a week for three successive weeks, and by posting notice of 
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such sale in at least three public places in the county. Notice posted and 
published shall be signed by the county clerk and one notice may include a 
list of all lands to be offered for sale at one time. It shall describe the 
lands to be sold, the appraised value of same and the time and place of 
isale, and no sale shall be made for a price less than the fair market value 
thereof, as determined ard fixed by the board of county commissioners prior 
to making the order of sale, which value shall be stated in the notice of sale. 


In the event any of said lands are not sold at such public sale, the 
county commissioners may at any time either again appraise, advertise and 
offer the same at public auction or sell the same at private sale at the best 
price obtainable, but at not less than ninety per cent of the last appraised 
value, and on such terms as may be agreed upon, provided the rate of in- 
terest on deferred payments shall not exceed four per cent per annum, and 
provided further that the terms other than price, as to each class of land, 
grazing, farming and irrigated, shall be uniform in each county. 


If a sale is made on terms, the chairman of the board of county commis- 
sioners shall execute a contract in behalf of the county, and upon the pay- 
ment of the full purchase price, together with all interest and taxes, the 
chairman of the board of county commissioners shall execute a deed to the 
purchaser, or his assignee conveying the title of the county in and to the 
lands so sold. 


On the first Monday in March following the execution of such contract, 
the lands shall be subject to taxation in the name of the purchaser, or his 
assignee, and in the event the taxes are not paid, and the same become de- 
Jinquent, said contract shall stand cancelled and all payments theretofore 
made shall be taken, treated and regarded as rent for said property. 


Whenever any of such lands have been offered for sale at public auction 
and not sold, the county commissioners may, if deemed for the best interest 
of the county, lease said lands upon the best terms obtainable, provided that 
such lease, when for farming lands, shall not extend over a period of three 
years: for grazing lands, it shall not extend over a period longer than five 
years, except of lands to be within a legally created or thereafter to be 
created grazing district, when such lease may run for a period of not to 
exceed ten years, provided lands leased for grazing purposes may be subject 
to sale, at the discretion of the board of county commissioners, during the 
term of the lease, and leases shall be subject to all rules and regulations 
relative to land use policies or regulations to best advance public benefit and 
welfare that may be adopted by the board of county commissioners, with the 
advice of the county agricultural planning committee, and further provided 
that the lease-rentals may very according to the carrying capacity of the 
lands leased as determined by the board of county commissioners. 


The county commissioners may also, after any of said lands have been 
offered for sale and not sold, when it is deemed for the best interests of the 
county, exchange said lands for other lands of equal value where the effect 
of such exchange would be to acquire land which could be leased or sold to 
better advantage. [As amended See. 1, Ch. 193, L. 1939.] 


2209. Notice of application for tax deed. 


References 
Ranson v. Pingel et al., 104 M 119, 122, 65 P 2d 616. 
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2209.1-2214.2 
2209.1. Taking of tax deeds by counties, cities and towns—notice of 
application—order of governing body required. 


References 
Ranson v. Pingel et al., 104 M 119, 122, 65 P 2d 616. 


2210. Redemption from tax sales. In all cases where real estate has 
been sold for delinquent: taxes the purchaser at such tax sale, or his as- 
signee, may, subsequent thereto, pay the subsequent taxes assessed against 
said land, and upon the redemption of said land from such tax sale, the 
redemptioner shall, in addition to the amount for which the said land was 
sold, with interest thereon, pay the subsequent taxes paid by the purchaser 
at such tax sale, or his assignee, with interest thereon at the rate of eight 
per cent per annum from the date of the payment of such taxes, and in all 
notices of application for tax deed the applicant shall state, in addition to 
the amount paid at the tax sale, the amount of subsequent taxes paid by the 
applicant or his assignee upon such land, with interest thereon at the rate 
of eight per cent per annum from the date of such payment, and no redemp- 
tion shall be made until the amount of such sale, with interest, and such 
subsequent taxes and interest shall have been paid by the person seeking to 
redeem such lands. [As amended See. 1, Ch. 25, L. 1939.] 


References 
Calkins v. Smith, 106 M. 453, 457, 78 P 2d 74; Glacier County, Montana v. United 
States, 99 F 2d 733. 
2212. Affidavit showing notice given—sum allowed for service of notice 


and making affidavit. 
References 
Ranson v. Pingel et al, 104 M 119, 122, 65 P 2d 616. 


2214. Cf what deed is evidence—actions concerning. 


In an action to quiet title to lands al- 
lotted to an Indian but sold for delinquent 
taxes, the purchaser secured an order of 
court under section 2214, Revised Codes, 
requiring the owner to show cause why 
she should not deposit in court the amount 
of taxes paid by the purchaser, together 
with interest and penalty, as a condition 
precedent to her right to maintain the 
action. On the return day the owner at- 
tacked both the legality of the tax pro- 
ceedings and the tax. The court, without 
a hearing, made the order requiring the 
deposit. Held, on application for writ of 
supervisory control, that while the statute 
proves for an appeal, the appeal, under 
the facts, would have been inadequate, 
thus making the writ available to review 


the action of the court in making the order 
requiring the deposit without hearing the 
objecting owner. State v. District Court 
et al., 103 M 461, 463 et seq., 64 P 2d 835. 

Where an owner of realty sold for de- 
linguent taxes is required to show cause 
under the provisions of section 2214, supra, 
why he should not be required to pay all 
taxes, interest and _ penalties standing 
against the property, as a condition pre- 
cedent to his right to maintain an action 
to quiet title or set aside the tax deed, 
he may show cause either by affidavit or 
by oral testimony. State v. District Court 
et al., 103 M 461, 463, et seq., 64 P 2d 835. 

References 

Smith v. Whitney, 105 M 523, 526, 74 P 
2d 450. ‘ 


2214.2. Validation of tax deeds. That any tax deed heretofore issued 
in this state shall not be held invalid by reason of any defect in the form, 
substance or amounts stated to be due in the notice of application for tax 
deed, or in failure to give the full sixty (60) day notice required by sec- 
tion 2209 of the Revised Codes of Montana, 1935, provided, however, at least 
thirty (80) days notice of the time when the deed was applied for was given, 
and all tax deeds heretofore issued are legalized and declared to be valid 
and legal regardless of any. error, defect, omission, irregularity or failure to 
correctly state the amount due in the notice of application for tax deed. 
[As amended See. 1, Ch. 182, L. 1987; amd. See. 1, Ch. 94, L. 1939; amd. Ch. 
105, L...1939.] 
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Held, in an action to quiet title to real. 


property sold to the county for delinquent 
taxes, that under chapter 31, laws of 1929, 
validating certificates of sale, and sec- 
tion 2214.2, validating tax deeds thereto- 
fore issued, alleged defects in the sale pro- 
ceedings in striking the property off to 
the county on the first day een sale, in 
giving notice of application for the deed 


TAX DEEDS—ACTION TO PROCURE 


2215-2215.9 


to a non-resident owner by sending a copy 
of the newspaper containing the notice 
by registered mail, and in incorrectly stat- 
ing that the amount necessary to. redeem 
was $83.08 whereas the correct amount 
was but $82.45, were but irregularities, 
not affecting jurisdiction and were cured 
by the above acts. Martin v. Glacier Coun- 
ty et al., 102'°M (213, 217, 56 P 2d 742. 


2215. Title conveyed by deed—procedure to cure defects. 


Under section 2215, Revised Codes, de- 
claring that a tax deed to real property 
conveys absolute title ‘‘free from all en- 
cumbrances’’, such a deed is not deriva- 
tive, but creates a new title in the nature 


ereignty, extinguishing all former titles 
and lens not expressly exempted from the 
operation of the section. Northwestern 
Improvement Co. v. Lowry, 104 M 289, 
301, 66 P 2d 792. 


of an independent grant from the sov- 


2215.2. Commencement of action—parties—complaint. The action shall 
be commenced by the filing of a verified complaint in which the parties 
so commencing the same shall be named as plaintiff and all persons having 
an interest in said property, or in any part thereof, either as owner, encum- 
brancer, or otherwise, whose interest shall appear of record in the office of 
the county clerk and recorder of the county in which the action is instituted, 
together with the county treasurer of said county, shall be named as defend- 
ants; if the county is the applicant, the action shall be brought in the name 
of the county clerk and recorder of said county; the complaint shall, among 
other things, set forth the description of the real property involved, the year 
in which the delinquent taxes were assessed, the amount for which the 
property was sold, the amount of taxes subsequently paid, the date of the 
sale of said property, the person-to whom sold, the nature of the interest in 
each separate part of said land held by the respective defendants, or any of 
them, and the amount of money necessary to redeem the said lands from 
said sales. Several tracts of land, contiguous or non-contiguous, and 
whether owned by different defendants and whether sold at the same time, 
or at different times, may be set forth in one complaint and all persons 
claiming any title to, or interest in, or lien upon, any of said premises, or any 
part thereof, although their said claims are independent and not in common 
and do not cover the same tracts, may be joined as defendants. The rule 
of procedure outlined by this section shall apply to all actions brought to 
procure a tax deed hereunder and that may now be pending as well as all 
actions hereafter commenced under the provisions of this section. [As 
amended See. 1, Ch. 100, L. 1937.] 


2215.9. Effect of deed. The deed hereafter issued under this or any 
other law of this state shall convey to the grantee the absolute title to the 
lands deseribed therein as of the date of the expiration of the period for re- 
demption, free of all encumbrances and clear of any and all claims of said 
defendants to said action except the lien for taxes which may have attached 
subsequent to the sale and the lien of any special, local improvement, irriga- 
tion and drainage assessments levied against the property payable after 
the execution of said deed, and except when the land is owned by the 
United States or this state, in which case it is prima facie evidence of the 
right of possession accrued as of the date of expiration of such period for 
redemption. [As amended See. 1, Ch. 63, L. 1937.] 
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2222-2231 
2222. Taxes, etc., illegally collected, to be refunded. Any taxes, per- 
centum and costs, heretofore or hereafter, paid more than once or erroneous- 
ly or illegally collected, may, by order of the board of county commissioners, 
be refunded by the county treasurer. Whenever any payment shall have 
been made to the state treasurer, as provided in section 2255 of this code, 
and it shall afterwards appear te the satisfaction of the board of county 
commissioners that a portion of the money so paid should be refunded as 
herein provided, said board of county commissioners may refund such por- 
tion of said taxes, penalties and costs so paid to the state treasurer, and upon 
the rendering of the report required by section 2257 of this code, the county 
clerk shall certify to the state auditor, in such form as the state auditor may 
prescribe, all amounts so refunded, and in the next settlement of the county 
treasurer with the state, the state auditor shall give the county treasurer 

credit for the state’s portion of the amounts so refunded. 

When any part of the taxes, penalties or costs hereinbefore referred to 
were levied in behalf of any school district or municipal or other public cor- 
poration, and collected by the county treasurer, the same may be refunded 
upon the order of the board of county commissioners. 

No order for the refund of any taxes, percentum or costs under this sec- 
tion shall be made except upon a claim therefor, verified by the person who 
has paid such tax, penalty or costs, or his guardian, or in case of his death 
by his executor or administrator, which claim must be filed within two 
years after the date when the second half of such taxes would have become 
delinquent if the same had not been paid. 

All refunds ordered to be paid by the board of county commissioners 
shall be paid by the county treasurer out of the general fund of the county 
and the county treasurer shall then make such transfers from other county 
funds and from state, school district, and other public corporation funds in 
his possession as may be necessary to reimburse the county general fund for 
payments made therefrom on account of such other funds. [As amended 
See. 1, Ch. 201, L. 1939. ] 


Held, that previous decisions of the  lected’’. Christofferson v. Chouteau Coun- 


court relating to the right of a taxpayer 
to a refund of taxes erroneously or illegal- 
ly collected, under section 2222, Revised 
Codes, to the effect that such section had 
been repealed by other sections of the 
Codes, and that the only remedy open to a 
taxpayer in such a ease is the equitable 
remedy of injunction, or the legal remedy 
of paying the taxes under protest and 
bringing suit for their recovery, were inad- 
vertently made, in so far as they refer to 
taxes ‘‘erroneously collected’’ as dis- 
tinguished from those ‘‘illegally  col- 


ty, 105 M 577, 581 et seq., 74 P 2d 427. 

Id. Held, that the purpose of section 
2222, Revised Codes, in so far as it pro- 
vides that taxes erroneously collected may, 
by order of the board of county commis- 
sioners, be refunded, is to do justice in a 
class of cases where the application of the 
doctrine of caveat emptor or the common- 
law rule that where taxes are voluntarily 
paid they may not be recovered back, will 
work a hardship to one who has paid 
money which it is inequitable for the coun- 
ty to retain. 


2223. When property assessed more than once. 


The claim that under chapter 72, laws 
of 1937, supra, double taxation of the same 
vehicle may result under certain conditions, 
once in the hands of the dealer and once 
in the hands of the purchaser, may not be 
sustained, but if such a condition does 
arise it is the duty of the County treasurer, 


2231. 


under section 2223, Revised Codes, to col- 
lect only the tax justly due. Wheir et al. 
v. Dye et al., 105 M 347, 360, 73 P 2d 209. 


References 


State ex rel. Sadler v. Evans et al., 104 
M 286, 290, 77 P 2d 394. 


Assessment of property on which a tax sale certificate has been 
purchased by county and adjournment of sale thereof. 


In case a tax sale 
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certificate on property assessed for taxes is purchased by the county, or 
otherwise, pursuant to provisions of section 2191 of this code, it must be 
assessed for taxes the next year in the same manner as if it had not been 
so purchased. If the taxes resulting from such assessment are not paid 
when such taxes become due, said property shall again be sold, in manner 
as above described, and said assessment of such property, and the sale of 
same, when the said taxes have not been paid upon coming due, or the prop- 
erty redeemed, shall be continued until the time when such property shall 
have been redeemed from such sales; provided, however, that no tax deed 
shall issue to any purchaser, other than the county under said sales, until 
the applicant for such tax deed shall have paid and discharged all taxes, 
penalty and interest accumulated at the time of such application. Providing 
further that purchasers of certificates of tax sale, for years subsequent to 
the oldest outstanding tax sales certificate, shall have the same privilege 
of redemption, of such oldest outstanding tax sales certificate, as is the 
privilege of the original owner ofthe property. Nothing herein contained 
shall be construed to apply to holders of tax certificates, other than coun- 
ties, at the time this act becomes effective. {As amended See. 1, Ch. 54, L. 
1937.| ; 


2235. Sale of unredeemed property by county commissioners. Whenever 
the county has become or attempted to become the purchaser of any prop- 
erty, real or personal, of.a value in excess of one hundred dollars ($100.00), 
sold for delinquent taxes, and said property has not been redeemed by the 
‘person entitled to do so, and a tax deed or instrument purporting to convey 
title has been issued to the county, whether the same was regular or irregu- 
lar, valid or invalid, the board of county commissioners may, at any time, 
by an order entered upon the minutes of its proceedings, sell such property 
at public auction at the front door of the courthouse; provided, however, 
that thirty (80) days’ notice of such sale shall be given by publication in a 
newspaper printed in the county, such notice to be published once a week for 
three successive weeks, and by posting notice of such sale in at least three 
public places in the county. 

Such sale may be made for cash or, in the case of real property, on such 
terms as the board of county commissioners may approve; provided, how- 
ever, that if such sale is made on terms at least twenty (20%) per centum 
of the purchase price shall be paid in cash at the date of sale, and the re- 
mainder may be paid in installments extending over a period not to exceed 
five years, and all such deferred payments shall bear interest at the rate of 
four (4%) per centum per annum. 

Provided, further, that in the case of real estate, the board of county 
commissioners may in its discretion exchange said real estate for bonds 
issued by the home owners loan corporation, or any bonds, debentures, or 
other securities issued by any company or corporation organized under any 
act of the congress of the United States upon which said bonds, debentures 
or other securties the interest or principal is guaranteed by the United 
States. Such bonds may be taken at not more than the par value thereof, as 
to all or any part of the purchase price, all in accordance with the terms and 
conditions as in this act provided; and no such bonds may be accepted for 
part or full payment if the purchase price shall be less than the appraised 
value as set by the board of county commissioners. 
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The county treasurer shall hold such bonds, debentures or other securi- 
ties and collect the interest thereon and the principal thereof when due; all 
money collected or received shall be distributed as hereinafter provided. The 
board of county commissioners shall in its discretion dispose of such bonds 
from time to time for the use and benefit of the county at not less than the 
market value thereof. 

If a sale is made on terms the chairman of the board of county commis- 
sioners shall execute a contract containing such terms as shall be provided 
by a uniform contract prescribed by the board of equalization upon pay- 
ment of the purchase price in full together with all imterest which may be- 
come due on any installments, or deferred payments, the chairman of the 
board of county commissioners shall execute a deed to the purchaser, or 
his assigns, or such other instrument as will be sufficient to convey all of the 
title of the county in and to the property so sold. Provided, further, that 
at any time before such sale, the taxpayer whose property has been deeded 
to the county may purchase such property by payment to the county of the 
full amount of the taxes, penalties and interest for which such property was — 
sold and such purchase and payment may be effected by an installment con- 
tract with annual payments, as provided in section 4465.9. 

On the first Monday in March following the execution of such contract, 
or deed, as the case may be, the property shall be subject to taxation in the 
name of the purchaser or his assignee, and the purchaser, or his assignee, 
shall thereafter pay all taxes and assessments lawfully laid against such 
property. 

- All sales heretofore made, or attempted to be made, by counties of prop- 
erty purchased for taxes, and the deeds to purchasers from such counties, 
whether or not irregular or void, for any reason, or because of any irregu- 
larity or failure to follow the directions or comply with the provisions of 
any statute relating to such deeds, or relating to the taxation or sale of 
such property for taxes, or the time or manner of redeeming property, or of 
Securing a tax deed, are hereby confirmed, and said deeds and any deed or 
contract executed under this section shall vest in the purchaser, as of the 
date of said deed, or contract, all the right, title, interest, estate, lien, claim 
and demand of the state of Montana, and of the county, in and to said real 
estate, including the right to recover unpaid taxes, interest and penalties if 
the tax sale or any of the tax proceedings or tax deed shall be attacked and 
held irregular or void. If the property real or personal of which the county 
has become possessed, be of a value of less than one hundred dollars 
($100.00), it will be sold in accordance with the provisions of section 4465.9. 

The proceeds of every such sale shall'be paid over to the county treasurer, 
who shall apportion and distribute the same in the following manner : 

1. If such proceeds are in excess of the aggregate amount of all taxes 
and assessments accrued against such property for all. funds and purposes, 
without penalty or interest, then so much of such proceeds shall be credited 
to each fund or purpose, as the same would have received had such taxes 
been paid before becoming delinquent, and all excess shall be credited to 
the general fund of the county. 

2. If such proceeds shall be less 3 in amount than the aggregate amount 
of all taxes and assessments accrued against such property for all funds, 
and purposes, without penalty or interest, then such proceeds shall be pro 
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rated between such funds and purposes in the proportion that the amount 
of taxes and assessments accrued against such property for each such fund 
or purpose bears to the aggregate amount of taxes and assessments accrued 
against such property for all funds and purposes. [As amended See. 1, Ch. 
dS Ay e193 95] 


CHAPTER 199-A, MONEY FROM UNITED STATES IN LIEU OF 
COUNTY AND LOCAL TAXES. 

2237.1. Definitions. That the following definitions shall be applied to 
the terms used in this act: | 

(1) ‘‘Agreement’’ shall mean ‘‘contract’’, and sball include renewals 
and alterations of a contract. 

(2) “‘Board’’ shall mean the board of county commissioners of any 
county in this state. 

(8) ‘*Political subdivision’’ shall mean any agency or unit of this state 
which now is, or hereafter shall be, authorized to levy taxes or empowered 
to cause taxes to be levied. 

(4) ‘‘Services’’ shall mean such public and municipal functions as are 
performed for property in and persons residing within a political subdivi- 
sion. 

(5) ‘*United States’’ shall mean the United States of America. 

(6) ‘‘Project’’ shall mean any resettlement project or rural rehabilita- 
tion project for resettlement purposes of the United States located within a 
_ political sudivision, and shall include the persons inhabiting such project. 

(7) ‘‘Governing body’’ shall mean the commission, board, body, or per- 
sons in which the powers of a subdivision as a body corporate, or otherwise, 
are vested. 

(8) ‘‘Fund’’ shall mean, unless otherwise expressed, the ‘‘government 
project fund’’ to be established pursuant to section 2237.6. [En. Sec. 1, Ch. 
Dae bin oa9: | 


2237.2. Request for money from United States in lieu of taxes for coun- 
ties. The board of county commissioners of any county in this state is 
hereby authorized and empowered to make requests of the United States, 
for and on behalf of the county and the political subdivisions whose juris- 
dictional limits are within or coextensive with the limits of the county, for 
payment of such sums in lieu of taxes as the United States may agree to 
pay, and to enter into agreements with the United States, in the name of the 
county, for the performance of services by the county and such political sub- 
divisions for the benefit of the project, and for the payment by the United 
States to the county, in one or more installments, of such sums in lieu of 
taxes. [En. Sec. 2, Ch. 59, L. 1939.] 


2937.3. Basis for paying sums in lieu of taxes. The amount of any pay- 
ment of sums in eu of taxes may be based on the estimated cost to each 
political subdivision, for and on whose behalf the agreement is entered into, 
of performing services for the benefit of a project during the period of the 
agreement, after taking into consideration the benefits to be derived by 
the subdivision from such project, but shall not be in excess of the taxes 
which would result to the subdivision for the said period if the real prop- 
erty of the project within the subdivision were taxable. [En. Sec. 3, Ch. 
59yi14.)1939 | 
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2237.4. Contents of agreements. Hach agreement entered into pursuant 
to section 2237.2 shall contain the names of the political subdivisions with 
respect to which it is consummated, and a statement of the proportionate 
share of the payment by the United States to which each such subdivision 
shall be entitled. [En. Sec. 4, Ch. 59, L. 1989.] 


2237.5. Notifying subdivisions of agreement—collection by treasurer. 
The board shall file duplicate copies of every agreement for payment of 
sums in heu of taxes with the county clerk and county treasurer. Upon re- 
ceipt of the same, the county clerk shall notify each political subdivision 
for and on whose behalf the agreement is executed that the same has been 
consummated, and state the share of the payment due thereunder to which 
the subdivision is entitled. On or before the date on which any payment of 
sums in lieu of taxes is due, the county treasurer shall present a bill to the 
United States, in the name of the county, in the amount of such payment. 
The county treasurer shall give to the United States a receipt in the name 
of the county for all payments of sums in lieu of taxes. |En. Sec. 5, Ch. 59, 
hb. 1939.) 


2237.6. Establishing ‘‘government project fund’’—apportionment. The 
county treasurer shall establish a fund in the county treasury to be known 
as the ‘‘government project fund’’. The fund shall contain an account with 
each political subdivision which is entitled to a share of a payment of sums 
in leu of taxes. Whenever such payment is received, the county treasurer 
shall apportion it to the several accounts in the fund pursuant to the agree- 
ment under which the payment is made. [En. Sec. 6, Ch. 59, L. 1939.] 


2237.7. Warrants to pay shares of subdivision—refund on refusal to 
accept. After apportioning any payment to the several accounts as pro- 
vided in section 2237.6, the county treasurer shall prepare in duplicate a 
complete itemized statement, one copy of which shall be filed with the 
board of county commissioners, and the other of which shall be filed with 
the county clerk. The board of county commissioners shall, by appropriate 
resolution, order warrants drawn on the county treasurer to the order of 
each political subdivision named in the itemized statement, in the amount of 
the political subdivision’s share in the payment. The county clerk shall 
draw and sign said warrants, which shall also be signed by the chairman of 
the board of county commissioners. Whenever such warrant is presented 
to the county treasurer, he shall debit the proper account in the fund, and 
shall pay the amount of such warrant in full, without deduction, to the 
political subdivision presenting the same; provided, however, that the 
‘county treasurer shall not honor such warrant unless it is endorsed by the 
president, chairman, or other presiding officer of the governing body of such 
political subdivision. The endorsement of any warrant by said presiding 
officer of the governing body of a political subdivision as provided in this 
section shall be construed as an approval of the agreement under which the 
payment was received. If any governing body of a political subdivision - 
shall refuse to receive any warrant delivered pursuant to this section, the 
amount of the warrant shall be refunded to the United States by the county. 
[| En. See. 7, Ch. 59, L. 1939. | 


2237.8. Agreements by subdivisions within counties. If the United 
States declines to deal with a board with respect to any political subdivision 
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whose jurisdictional limits are within or coextensive with the limits of the 
county, or in the event the jurisdictional limits of a political subdivision lie 
in more than one county, that subdivision is hereby authorized to make 
request of the United States for payments of such sums in lieu of taxes as 
the United States may agree to pay, and is hereby empowered to enter into 
agreements with the United States for the performance by the subdivision of 
services for the benefit of & project, and for the payment by the United 
States to the subdivision, in one or more installments, of such sums in lieu 
of taxes. The amount of such payment may be based upon the cost of per- 
forming such services during the period of the agreement, after taking into 
consideration the benefits to be derived by the subdivision from the project, 
but shall not be in excess of the taxes which would result to the political 
subdivision for the period if the real property of the project within the 
political subdivision were taxable. Whenever any payment is received by 
a subdivision under an agreement entered into pursuant to this section, the 
governing body of such subdivision shall issue a receipt for such payment. 
[En. See. 8, Ch. 59, L. 1939.] 


2237.9. Disposal of money received by subdivisions. All money received 
by a political subdivision pursuant to section 2237.7 or under section 2237.8 
shall be deposited in such fund or funds, or items of a fund or funds, as may 
be designated in the agreement; provided, however, that if the agreement 
does not make such designation, the money received shall be deposited in 
such fund or funds, or items of a fund or funds, as the governing body 
of such subdivision shall by appropriate resolution direct. [En. See. 9, Ch. 
pO) E21939:] 


2237.10. Duty of subdivisions in absence of agreements. No provision 
of this act shall be construed to relieve any political subdivision of this 
state, in the absence of an agreement for payment of sums in lieu of taxes 
by the United States as provided in this act, of the duty of furnishing, for 
the benefit of a project, all services which the subdivision usually furnishes 
for property in and persons residing within the subdivision without a pay- 
ment of sums in lieu of taxes. [En. Sec. 10, Ch. 59, L. 1939.] 


CHAPTER 200, COLLECTION OF PERSONAL PROPERTY TAXES 
NOT A LIEN ON REAL ESTATE 


2238. Duty of assessor. It shall be the duty of the assessor, upon dis- 
covery of any personal property in the county, the taxes upon which are 
not in his opinion a lien upon real property sufficient to secure the pay- 
ment of such taxes, to immediately, and in any event not more than ten 
days thereafter, make a report to the treasurer,. setting forth the nature, 
amount and assessed valuation of such property, where the same is located, 

and the name and address' of the owner, claimant, or other person in pos- 
session of the same, and where such personal property is located in any 
eity or town, which shall have provided by ordinance for the collection of 
its taxes for general, municipal and administrative purposes by its city or 
town treasurer, also and at the same time furnish to said city or town treas- 
-urer at the same time a duplicate of such notice to the county treasurer. 
' [As amended See. 1, Ch. 6, L. 1939.] 

References 

Wheir et al. v. Dye et al., 105 M 347, 352, 73 P 2d 209. 
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2239. Duty of treasurer. The county treasurer must collect the taxes 
on all personal property, and in the case provided in the preceding section, 
it shall be the duty of the treasurer immediately upon receipt of such report — 
from the assessor to notify the person or persons against whom the tax is 
assessed that the amount of such tax is due and pavable at the county 
treasurer’s office. The county treasurer must at the time of receiving the 
assessor’s report, and in any event within thirty days from the receipt of 
such report, levy upon and take into his possession such personal property 
against which a tax is assessed and proceed to sell the same, in the same 
manner as property is sold on execution by the sheriff, and the county treas- 
urer may for the purpose of making such levy and sale, designate and ap- 
point the sheriff as his deputy, and such sheriff shall be entitled to receive 
the same fees as he is entitled to in making a seizure and sale under exe- 
cution. 

For the purpose of determining the taxes due, on such personal prop- 
erty, the treasurer must use the levy made during the previous year, if the 
levy for the current year has not yet been made. The county treasurer and 
his sureties are liable on his official bond for all taxes on personal prop- 
erty remaining uncollected by reason of the wilful failure and neglect of 
such treasurer to levy upon and sell such personal property for the taxes 
levied thereon. | 

Nothing herein shall be construed as to prevent the county treasurer 
from collecting taxes due on personal property by seizure and sale thereof 
at any time after the expiration of the period hereinbefore mentioned. 
{As amended See. 1, Ch. 107, L. 1939. | 


9247. Rate of taxation where property is taxable. 


Held, that in view of the provisions of 
section 2247, Revised Codes, relative to the 
adjustment of taxes collected on personal 
property, complaint that under chapter 72, 
supra, automobiles in the hands of dealers 
will have to be assessed at the 1938 rate, 
while other owners will pay at the 1937 
rate with consequent discrimination, is not 
well founded, any such inequalities being 
subject to revision and adjustment at the 
hands of the board of county commis- 
sioners. Wheir et al. v. Dye et al., 105 


M 347, 355, et seq., 73 P 2d 209. 

Id. Held, that chapter 72, laws of 1937, 
relating generally to the registration, 
licensing and taxation of motor vehicles, 
and containing a general repealing clause, 
does not impliedly repeal section 2247, Re- 
vised Codes, making provisions for ad- 
justments in the matter of taxation so that 
the tax finally paid shall conform to the 
rate for the current year, and is applicable 
to the subject matter of such chapter. 


CHAPTER 201, COLLECTING TAXES BY SUIT 


2253. Collection of taxes by action. 


References 


Calkins v. Smith, 106 M 453, 457, 78 P 2d 74. 


CHAPTER: 203, PAYMENT OF TAXES UNDER PROTEST—ACTIONS 
TO RECOVER—INCREASE OVER STATEMENT OF OWNER 


2268. 


Payment of tax deemed illegal, under 
protest, and then bringing an action to 
recover it back is not the exclusive remedy 
of the taxpayer where the levy is illegal. 
Rogge v. Petroleum County et al., 107 M 


Injunction does not lie to restrain enforcement of tax. 


36, 47, 80 P 2d 380. 


References 


Christofferson v. Chouteau County, 105 
M 577, 581, 74 P 2d 427. 


2269. Payment of taxes under protest—action to recover. 


Where patents were issued to federal 
government in trust for Indians to whom 


lands had been allotted, fee title was then 


granted to Indians without application by 
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them, county taxed lands, and fee patents ment could not recover interest on the 
were thereafter canceled by federal gov- taxes which had been paid. Glacier County, 
ernment because issued without consent of | Montana v. United States, 99 F 2nd 733. 
Indians, in quiet title suit by federal gov- References 
ernment, wherein government also sought , Christofferson v. Chouteau County, 105 
recovery of taxes paid to county, govern- ~M 577, 581, 74 P 2d 427. 
2272. Other remedies superseded. 
References 
Christofferson v. eect County, 105 M 577,581, 74 P 2d 427. 


CHAPTER 204, INCOME TAX 


2295.1. Income tax—definitions 
References 
State v. State Board of Equalization, 100 M 72, 45 P 2d 684. 

2295.7. Gross income, what included in. The term “gross income”; 

(1) Ineludes gains, profits and income derived from salaries, wages or 
compensation for personal service, of whatever kind and in whatever form 
paid, or from professions, vocations, trades, business, commerce, sales or 
dealings in property, whether real or personal, growing out of the owner- 
ship or use of or interest in such property; also from interest, rent, divi- 
dends, royalties, securities, or the transaction of any business carried on for 
gain or profit, and income derived from any source whatever. The amount 
of all such items shall be included in the gross income for the taxable year 
in which received by the taxpayer; unless, under the methods of accounting 
permitted in this act, any such amounts are to be properly accounted for 
as of a different period ; 

(2) But does not include the following items which are exempt from 
taxation under this act: 

(a) The proceeds of life insurance policies and contracts paid upon the 
death of the insured to individual beneficiaries or to the estate of the insured. 

(b) The amount received by the insured as a return of premium or 
premiums paid by him under life insurance, endowment or annuity con- 
tracts, either during the term or at the maturity of the term mentioned in 
the contract or upon surrender of the contract. 

(c) The value of property acquired by gift, bequest, devise or descent 
(but the income from such property shall be included in gross income). 

(d) Any amount received through accident or health insurance or 
under workmen’s compensation acts, as compensation for personal injuries 
or sickness, plus the amount of any damages received whether by suit or 
agreement on account of such injuries or sickness, or through the war risk 
insurance act or any law for the benefit or relief of injured or disabled mem- 
bers of the military or naval forces of the United States, and their depend- 
ents. 

(e) Stock dividends when received by a shareholder shall not be sub- 
ject to tax, but if before or after the distribution of any such dividend, the 
corporation proceeds to cancel or redeem its stock at such time and in such 
manner as to make the distribution and cancellation or redemption in 
whole or in part essentially equivalent to the distribution of a taxable 
dividend, the amount so distributed in redemption or cancellation of the 
stock shall be treated as a taxable dividend and included in gross income; 
provided, however, that any stock dividend shall be considered in com- 
puting gain, profit or income upon the sale, exchange or other disposition 
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2295.8-2296 
of the stock upon which a stock dividend has been declared or of the stock 
included in such stock dividend. 

(3) In the case of taxpayers other than residents, gross income includes | 
only the gross income from sources within this state, but shall not include 
annuities, interest on bank deposits, interest on bonds, notes or other 
interest-bearing obligations, or dividends on stock of corporations; except 
to the extent that such annuities, bank deposits, bonds, notes or other 
obligations or stocks shall be a part of income from any business, trade, 


profession or occupation carried on in this state. [As amended See. 1, Ch. 
28, L. 19387; amd. See. 1, Ch. 7, L. 1939. ] 


2295.8. Deductions allowed in computing net income. 


In the absence of- any express provision 
in chapter 181, laws of 1933, making it 
retrospective (section 3, Revised Codes 
1921), and in view of the provision in 
section 2 thereof that the tax shall be 
levied, collected and paid in the year 1934 
with respect to the calendar year 1933, 
contention that losses sustained on an in- 
vestment in bonds before the act became 
operative, although not made apparent un- 
til sale thereof after the operative date, 
are deductible in making return of his 
taxable income, may not be_ sustained. 
State v. State Board of Equalization, 100 
M 72, 45 P 2d 684. 

Id. Complaining taxpayer purchased 
corporate bonds prior to January 1, 1933, 
the commencement of the taxable year un- 
der the income tax law of 1933 (chapter 
181). The purchaser in making his return 
to the state board of equalization set 
forth his losses as* being the difference 
between their purchase and sale price. The 
board ruled that under subdivision 5 of 
section 2295.8 of the act losses could only 
be computed upon the basis of their mar- 
ket value as of January 1, 1933, and losses 
sustained prior thereto could not be de- 


ducted from gross income. Held, that the 
board ruled correctly, and that the argu- 
ment of the taxpayer that, since only in 
subdivision 7 of section 2295.8 relating to 
worthless debts is the basis date of Janu- 
ary 1, 1933, mentioned, under the doe- 
trine of expressio unius est exclusio al- 
terius, such date may not be read into the 
remaining portions of the statute, is with- 
out merit, under rule 4 above, there having 
been a special reason for the inclusion of 
the date in subdivision 7. (Note: Above 
act amended by chapter 148, laws of 1935). 
Held, that inheritance taxes paid by the 
executor on the income of the estate in his 
charge during the tax year for which he 
was required to make a return on its in- 
come, are ‘‘taxes’’ within the meaning of 
section 2295.8 Revised Codes, declaring 
that taxes, other than income taxes paid 
or acerued within the taxable year and 
special improvement district taxes, shall 
be allowed as deductions in making return 
on income, and therefore were properly de- 
ductible from the amount chargeable to 
the estate. State v. State Board of Equal- 
ization, 104 M 52, 57, 64 P 2d 1057. 


2295.12. Tax on beneficiaries or fiduciaries of estates or trusts. 


References 


State v. State Board of Equalization et al., 104 M 52, 58, 64 P 2d 1057. 


2295.23. Review of board’s findings on application for revision—appeal 


to supreme court. 


On application for a writ of certiorari 
directed to the State Board of Equalization 
for the purpose of securing a review and 
resettlement of a computation relative to 
an income tax, the court is without power 


to render a judgment for the return of the 
tax paid under protest. State v. State 
Board of aac ee 104 M 52, 62, 64 P 
2d 1057. 


CHAPTER 205, CORPORATION LICENSE TAX 


2296. Corporation license tax, organizations exempt therefrom. The 
term corporation includes associations, joint stock companies, common law 
trusts and business trusts which do business in an organized capacity 
whether created under and pursuant to state laws, agreements, declarations 
of trust. Every corporation, except as hereinafter provided, organized 
and existing under the laws of the state of Montana and engaged in business 
therein, shall annually pay to the state treasurer, as a license fee for carry- 
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ing on business in said state of Montana, three (3) per centum upon the 
total net income received by such corporation in the preceding fiscal year 
from all sources within the state of Montana, including interest on bonds, 
notes or other interest bearing obligations of residents, corporate or other- 
wise, and including the income derived from dividends on capital stock 
or from net earnings of ' xesident corporations whose net income is taxable 
under this title; and every corporation, except as hereinafter provided, or- 
ganized and existing under the laws of any other state or country, or the 
United States, and engaged in business in the state of Montana, shall an- 
nually pay for the exclusive use and benefit of the state of Montana a 
license fee for carrying on its business in the State of Montana of three 
(3) per centum upon the total net income received by such corporation 
in the preceding fiscal year from all sources within the state of Montana, 
including the interest on bonds, notes or other interest bearing obligations 
of residents, corporate or otherwise, and including the income derived 
from dividends on capital stock, or from net earnings of resident corpora- 
tions, joint stock companies or associations whose net income is taxable 
under this title. Every corporation subject to taxation under this act shall, 
in any event, pay a minimum tax of not less than five dollars ($5.00). 

There shall not be taxed under this title any income received by any— | 

First. Labor, agricultural or horticultural organization ; 

Second. Mutual savines bank not having a capital stock represented by 
Shares ; 

Third. Fraternal beneficiary, society, order or association operating 
under the lodge system or for the exclusive benefit of the members of a 
fraternity itself operating under the lodge system, and providing for the 
payment of life, sick, accident or other benefits to the members of such 
society, order or association or their dependents ; 

Fourth. Domestic building and loan associations or cooperative bank 
without capital stock, organized and operated for mutual purposes and 
without profit ; 

Fifth. Cemetery company owned and operated exclusively for the bene- 
fit. of its members ; 

Sixth. Corporation or association organized and operated exclusively 
for religious, charitable, scientific or educational purposes, no part of 
the net income of which inures to the benefit of any private stockholder or 
individual ; 

Seventh. Business league, chamber of commerce, or board of trade, 
not organized for profit, and no part of the net income of which inures to 
the benefit of any private stockholder or individual; 

Highth. Civie league or organization not organized for profit, but operat- 
ed exclusively for the promotion of social welfare; 

Ninth. Club organized and operated exclusively for pleasure, recreation 
and other non-profitable purposes, no part of the net income of which 
inures to the benefit of any private stockholder or members; 

Tenth. Farmers’ or other mutual hail, cyclone, or fire insurance company, 
mutual ditch or irrigation company, mutual or cooperative telephone com- 
pany, or like organization of a purely local character, the income of which 
consists solely of assessments, dues and fees collected from members for the 
sole purpose of meeting its expenses ; 
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Eleventh. Labor, agricultural or horticultural cooperatives organized 
and operated on a cooperative basis; (a) for. the purpose of marketing 
the products of members or other producers, and turning back to them the 
proceeds of sales, less the necessary marketing expenses, on the basis of 
either the quantity or the value of the products furnished by them, or (b) 
for the purpose of purchasing supplies and equipment-for the use of mem- 
bers or other persons, and turning over such supplies and equipment to 
them at actual cost, plus necessary expenses. Exemption shall not be denied 
any such association because it has capital stock, if the dividend rate of 
such stock is fixed at not to exceed the legal rate of interest in, the state 
of incorporation or 6 per centum per annum, whichever is greater, on the 
value of the consideration for which the stock was issued, and if substan- 
tially all such stock (other than non-voting preferred stock, the owners 
of which are not entitled or permitted to participate, directly or indirectly, 
in the profits of the association, upon dissolution or otherwise, beyond the 
fixed dividends) is owned by producers who market their products or pur- 
chase their supplies and equipment through the association; nor shall ex- 
emption be denied any such association because there is accumulated and 
maintained by it a reserve required by state law or a reasonable reserve 
for any necessary purpose. Such an association may market the products 
of non-members in an amount the value of which does not exceed the value 
of the products marketed for members, and may purchase supplies and 
equipment for non-members in an amount the value of which does not 
exceed the value of the supplies and equipment purchased for members, 
provided the value of the purchases made for persons who are neither 
members nor producers does not exceed 15 per centum of the value of all 
its purchases. Business done with the United States, state of Montana 
or its political subdivisions shall be exempt under this act. Any coopera- 
tive association or corporation engaged in the business of operating a rural 
electrification system or systems for the transmission or distribution of elec- 
trical energy on a cooperative basis. 


Twelfth. Corporations or associations organized for the exclusive purpose 
of holding title to property, collecting income therefrom, and turning over 
the entire amount thereof, less expenses, to an organization which itself is 
exempt from the tax imposed by this title; 


Thirteenth. In determining the license fee to be paid under this act, 
there shall not be included any earnings derived from any public utility 
managed or operated by any subdivision of the state, or from the exercise 
of any governmental function. [As amended See. 1, Ch. 29, L. 1987; amd. 
pec Ohi92 di 1o3Ta 


A corporation extracting oil from lands 
within the Blackfeet Indian Reservation 
under lease given by the tribe, held pro- 
perly subject to payment of the corpora- 
tion license tax. British-American Oil Pro- 
ducing Co. v. State Board of Equaliza- 
tion, 101 M 293, 299, 54 P 2d 129. 


Iield, in an action by a domestic life in- 
surance company to recover a portion of 
a corporation license tax imposed by sec- 
tion 2296, Revised Codes, and paid under 
protest, that the section by imposing the 


tax upon the net income received by plain- 
tiff ‘‘from all sources, including interest 
on bonds, notes or other interest-bearing 
obligations of residents, corporate or other- 
wise’’ of the state, under the doctrine of 


expressio unius est exclusio alterius ex- 


cluded interest accruing on obligations of 
non-residents. Montana Life Ins. Co. v. 
Shannon, 106 M 500, 502, 78 P 2d 946. 
References 
Oil & Gas Co. v. State Board of Equal- 
ization, 101 M 268, 272, 54 P 2d 117. 
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Obviously the insertion of these allega- 
tions was an attempt to invoke a rule 
permissible under the provisions of sec- 
tion 2297.1, Revised Codes 1935. This sec- 
tion applies where difficulty is exper- 
ienced by the state board of equalization 
in segregating the net income within the 
state from the net income without the 
state. The difficulty there mentioned 
would of necessity arise from the inability 
ot the board properly to segregate the ex- 
penses among the two classes of income. 


COAL MINES LICENSE TAX 


22971-2323 


Segregation of income within and without state. 


To apply the rule of this section, the gross 
business within and without the state is 
taken as determining the proportion by 
which the net income is computed. Here, 
until these items of interest were classi- 
fied either as being income within the 
state or without the state, the amounts of 
gross income were undetermined, and until 
these factors were known and established, 
the rule of this statute could not be ap- 
plied. Montana Life Ins. Co. v. Shannon, 
106 M 500, 504, 78 P 2d 946. 


CHAPTER 208, COAL MINES LICENSE TAX 


2317. Coal mines license tax—amount—exceptions. Every person en- 
gaged in or carrying on the business of coal mining, or engaged in the busi- 
ness of working or operating any mine or mining property, in the state of 
Montana, from which marketable or merchantable coal of any kind is mined, 
extracted or produced, whether such person shall carry on such business 
or engage in such work or operations as owner, lessee, trustee, possessor, 
receiver, or in any other capacity, must for the year 1921, and each year 
thereafter, when engaged in or carrying on such business, work or opera- 
tions, pay to the state treasurer, for the exclusive use and benefit of the 
state of Montana, a license tax for engaging in and carrying on such busi- 
ness, work and operations, in an amount equal to five cents per ton for 
each and every ton in excess of fifty thousand tons of marketable or mer- 
chantable coal mined, extracted or produced by such person in the state of 
Montana and shipped by such person during such year, or used by such 
person for any purpose except in connection with the operating of the 
mine or mining property from which the same was mined, extracted or 
produced, or delivered by such person to any other person for shipment, 
sale or use by such other person; provided, however, that nothing in 
this act shall be construed as requiring laborers or employees, hired or 
employed, by any person to mine coal, or to work in or about, or in 
connection with any coal mine or coal property or business, to pay such 
license taxes, nor shall any work required to be done in prospecting for, 
or in developing, or in opening up any coal mine or mining property, be 
deemed to be the carrying on of a coal mining business, or the engaging in 
the business of working or operating of a coal mine; provided, further, 
that if during any such work of developing or opening up any coal mine or 
coal mining property, any marketable or merchantable coal shall be mined, 
extracted or produced and sold, then the same shall be deemed the earry- 
ing on of a coal mining business and the engaging in the business of working 
and operating a coal mine. [As amended See. 1, Ch. 200, L. 1939.] 


2323. Procedure to determine tax—penalty—tax lien. If any person 
shall fail, neglect or refuse to file any statement required by section 2321 
of this code, or shall fail to make payment of such license tax within the 
time therein required, the state board of equalization, shall, immediately 
after such time has expired, proceed to inform itself, as best it may, regard- 
ing the number of tons of marketable or merchantable coal mined, extract- 
ed or produced by such person, during such quarter and shipped or used by 
such person, or delivered by such person to any other person for shipment, 
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sale or use by such other person, and shall determine and fix the amount 
of the license taxes due to the state from such person for such quarter, and 
shall make out a statement in triplicate, showing the same, and shall add to 
the amount of such license taxes, ten per centum (10%) thereof as a pen- 
-alty, and one of such statements shall be filed in the office of the county 
clerk and recorder of the county in which the coal was produced and one 
of such statements delivered to the state treasurer, who shall proceed to 
collect the amount of such license taxes, with the penalty added thereto and 
interest on the whole thereof, at the rate of eight per centum (8%) per 
annum from the date of making of such statement by the state board of 
equalization until paid. Upon request of the state treasurer, it shall be 
the duty of the attorney general or any county attorney to commence, and 
prosecute to final determination in any court of competent jurisdiction, an 
action at law to collect the same. 

The license tax assessed against any person under this act, together 
with penalties and interest thereon, shall be a lien upon any and all prop- 
erty owned by such person within this state and upon the mine from which 
the coal was produced, which lien shall attach on the date when the license 
tax is certified to the state treasurer by the state board of equalization and 
such lien may be enforced in the name of the state of Montana, in the same 
manner as other liens are enforced at law. [As amended Sec. 2, Ch. 200, L. 
1989. | 


CHAPTER 210, ELECTRICAL ENERGY PRODUCERS’ LICENSE TAX 


2343.1. Electrical energy producers’ license tax. That in addition to the 
license tax now provided by law, each and every individual, firm, partner- 
ship, common law trust, corporation, association or other organization now 
engaged in the generation, manufacture or production of electricity, and 
electrical energy in the state of Montana, either through water power or 
by any other means, for barter, sale or exchange and hereinafter referred to 
as the ‘‘producer’’, shall on or before the fifteenth (15) day of each 
calendar month beginning with the fifteenth (15) day of April, 1934, 
render a statement to the state board of equalization of the state of Mon- 
tana, Showing the gross amount of money received on account of sales of 
electricity and electrical energy during the preceding calendar month with- 
out any deduction, and shall pay a license tax thereon in the sum of one 
per cent (1%) of such gross amount as shown on such statement in the 
manner and within the time hereinafter provided. [As amended See. 1, Ch. 
88, L. 1937. ] | 


2343.3. Disposition of revenue—interest on delinquency. The state 
board of equalization shall receipt therefor and promptly turn same over 
to the state treasurer, and the state treasurer shall distribute the same to 
March 1, 1937, as follows: five per cent (5%,) thereof to the relief fund, 
ninety per cent (90% ) thereof to the general fund and five per cent (5%) 
thereof to the common school interest and income fund and after March 1, 
1937, the same shall be distributed as follows: twenty-five per cent (25%) 
to the general fund, twenty-five per cent (25%) to the common school 
interest and income fund, twenty-five per cent (25%) to the social se- 
curity fund and twenty-five per cent (25%) to the state public school gen- 
eral fund. Taxes not paid on the due date shall become delinquent and 
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shall bear interest from said due date at the rate of twelve per cent (12%) 
per annum. [As amended See. 2, Ch. 83, L. 1937. ] 


CHAPTER 212-A, TELEPHONE LICENSE TAX 


2355.10. Telephone license tax—not to be set out on customers’ bills— 
payable quarterly. That on and after the first day of April, 1937, there is 
hereby levied and shall be collected an annual tax of (114%) of the gross 
income derived from any telephone business within this state including the 
transmission of telephone messages in this state, over telephone lines in this 
state owned by any person, association or corporation; provided, however, 
that no bill, statement or account rendered or given any customer shall set 
out or contain, aS a separate item, any amount on account or by reason 
of the license tax imposed by this act. Such annual license tax shall be paid 
in quarterly installments for the quarters ending respectively March 31, 
June 30, September 30, and December 31, in each year. [En. Sec. 1, Ch. 
94, L. 1937. ] 


2355.11. Statement of gross income to be filed—interstate business ex- 
cluded—payment to accompany statement. Hach and every person, associa- 
tion or corporation liable to tax under this act engaged in carrying on such 
telephone business in this state shall, within sixty (60) days after the end | 
of each quarter, beginning with the quarter ending June 30, 1937, make out 
in duplicate and file with the state board of equalization, under oath, a 
statement in such form as the state board of equalization may require and 
prescribe, showing the total gross income of such person, association or cor- 
poration derived from the telephone business within this state including 
the transmission of telephone messages originating and terminating within 
this state, but excluding therefrom the gross income derived from the trans- 
mission of telephone messages passing through this state but both orig- 
inating and terminating outside of this state and from those originating 
outside of, but terminating within this state and from those originating 
within but terminating outside of this state during the preceeding quarter, 
and containing such other information as the state board of equalization 
may require; and shall accompany such statement with the payment to the 
state board of equalization of a license tax in amount equal to (144%) of 
such gross income. [En. See. 2, Ch. 94, L. 1937. | 


2355.12. Rules and regulations. The state board of equalization shall 
have the power, and it shall be its duty from time to time to adopt, publish 
and enforce such rules and regulations not inconsistent herewith as it may 
deem requisite for the purpose of carrying out the provisions of this act. 
[En. See. 3, Ch. 94, L. 1937.] 

2355.13. Penalty on delinquency. Any such license tax not paid within 
the time herein provided for shall be delinquent and a penalty of ten per 
cent (10% ) thereof shall be added thereto and the whole thereof shall bear 
interest at the rate of one per cent (1%) per month from the date of delin- 
quency until paid. [En. Sec. 4, Ch. 94, L. 1937. | 

2355.14. Records by taxpayers required. Each person, association or 
corporation liable to tax under this act shall keep a record in such form as 
the state board of equalization shall require showing the total gross re- 
ceipts, as herein described, and such other information as the state board 
of equalization may require. [En. See. 5, Ch. 94, L. 1937.] 


, 259 


2355.15, 2355.16 Loe oes Ch. 212-A 


2355.15. Penalty for false statements or failure to file. Each person, 
association or corporation, who fails, neglects, or refuses to make and file 
the statements required by this act in the manner or within the time herein 
provided, or who shall make any false statement with reference to his said 
business of operating a telephone business, shall be deemed guilty of having 
committeed a misdemeanor and upon conviction thereof shall be fined in 
any amount not exceeding one thousand dollars ($1,000.00), or imprison- 
ment in the county jail for not to exceed six (6) months, or shall be pun- 
ished by the imposition of both such fine and imprisonment. [En. Sec. 6, 
Ch. 94, L. 1937.] 


2355.16. Duty of board when statement not filed—penalties—duty of 
treasurer and attorney general—lien. If any person, association or cor- 
poration subject to the payment of such license tax shall fail, neglect or 
refuse to make any statement required by this act, or shall fail to make 
payment of such license tax within the time herein provided, the state 
board of equalization shall, immediately after such time has expired, pro- 
ceed to inform itself as best it may regarding the matters and things re- 
quired to be set forth in such statement and from such information as it 
may be able to obtain, to make a statement showing such matters and 
things and determine and fix the amount of the license tax due the state 
from such delinquent person, association or corporation, and shall add 
thereto a penalty of five per cent (5%) thereof for the first failure, neg- 
lect or refusal; ten per cent (10%) for the second; fifteen per cent (15%) 
for the third; and twenty-five per cent (25%) for the fourth, and each 
subsequent failure, neglect and refusal, which shall be in addition to the 
ten per cent (10%) penalty hereinbefore provided for non-payment of such 
license tax within the time herein provided. Said license tax and the pen- 
alties added thereto shall bear interest at the rate of one per cent (1%) per 
month from the date such statements should have been made and said license 
tax paid. The state treasurer of the state of Montana shall then proceed 
to collect such license tax with penalties and interest. Upon the request 
of the state treasurer it shall be the duty of the attorney general to com- 
mence and prosecute to final determination, in any court of competent 
jurisdiction, an action to collect such license tax. All license taxes due 
from any person, association or corporation under the provisions of this 
act, together with all penalties and interest thereon, shall be a lien upon 
any and all property of such person, association or corporation upon the 
filing by the state board of equalization, of a duplicate copy of the state- 
ment so made by the state board of equalization, or a certified copy of any 
statement filed with said board in the office of the county clerk of the 
county where such property is situated, which lien shall have precedence . 
over any other claim, lien or demand thereafter filed or recorded and which 
may be enforced by law. No action shall be maintained to enjoin the col- 
lection of such license tax or any part thereof. When the amount due the 
state is paid in full and before the entry of foreclosure decree, the state 
treasurer shall release the said lien by filing, in the office of the county 
clerk wherein is filed the said hen, a written release thereof. At any time 
prior to the payment of said taxes, penalty and interest, before the entry 
of foreclosure decree, the state treasurer may release from the operation 
of said lien a part of said property to enable the person, association or cor- 
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poration to mortgage, sell or otherwise. dispose of the same in order to 
procure funds with which to pay said license taxes, penalty and interest, 
provided there remains, in the judgment of the state treasurer, sufficient 
property subject to said lien to insure the payment of the whole of said 
unpaid license taxes, penalty and interest. [En. See. 7, Ch. 94, L. 1937.] 


2355.17. Inspection of taxpayers’ books. The books and records of 
every person, association or corporation shall be open and subject to inspec- 
tion by the state board of equalization or any of its employees or assist- 
ants during business hours so far as may be necessary to ascertain the 
amount of license tax due. [|En. Sec. 8, Ch. 94, L. 1937. ] 


2355.18. Disposal of taxes collected. All moneys received by the state 
treasurer in payment of license taxes under the provisions of this act shall 
be deposited by him and credited to the following: Fifty per cent (50% ) 
shall be deposited by the state treasurer to the credit of the general fund 
of the state, and the remaining fifty per cent (50%) to the state publie 
school general fund. [En. Sec. 9, Ch. 94, L. 1937. |] 


CHAPTER 216, STATE HIGHWAY DEBENTURES—GASOLINE DEAL- 
ERS’ AND DISTRIBUTORS’ LICENSE TAX—DISTRIBUTION AND 
USE OF PROCEEDS OF TAX—LICENSE—REFUNDS OF TAX 


2381.1. The state highway treasury anticipation debenture act of 1931. 
References 
Guillot v. State Highway Commission 


2381.11. Definitions 


References 
Guillot v. State Highway Commission 


2381.22. Distribution of proceeds 


et al., 102 M 149, 56 P 2d 1072. 


et al., 102 M 149, 152 et seq. 56 P 2d 1072. 
of tax—funds. 


Held, on application for writ of injune- tion of the building is a proper function in 
tion to restrain the state highway com-_ the administration of the highway program 
mission from expending funds for the provided the contemplated expenditure 
erection of a building on capitol grounds does not exceed 8 per cent. of the commis- 
for the housing of the different depart-  sion’s available funds. Guillot v. State 


ments of the commission, on the ground 
that the 8 per cent. of the highway fund 
which under the state highway act the 
commission may expend for ‘‘administra- 
tion and engineering’’ purposes may not 
be used for the erection of such structure, 
that under the implied powers of the com- 
mission deemed necessary to render the 
granted powers efficacious and the per- 
formance of its duties effectual, the erec- 


Highway Commission et al., 102 M 149, 
DO eZ L072. 

Obiter: Section 2831.22, Revised Codes, 
relating to the distribution of moneys re- 
ceivea by the state treasurer in payment 
of gasoline license taxes was not repealed 
by the enactment of initiative measure 
No. 41. Martin v. State Highway Commis- 
sion, 107 M 6038, 610, 88 P 2d 41. 


2396.1. Districts for distribution of state highway fund. 


References 


Guillot v. State Highway Commission et al., 102 M 149, 152, 56 P 2d 1072; State 
v. District Court et al., 105 M 44, 57, 69 P 2d 112. 


2396.3. Percentage uncompleted mileage in districts—completion. At the 


start of the fiscal year beginning July 1, 1937, and ending June 30, 1938, 
the state highway commission shall compute from its records the percentage 
of uncompleted mileage within each of said districts which each district 
respectively bears to the total uncompleted mileage of said federal high- 
way system within this state at that time, and for that fiscal year the 
state highway commission shall use the percentages so computed in allotting 
to each of said districts construction moneys from the state highway fund 
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as defined and provided by section 2396.2. At the beginning of each fiscal 
year thereafter the same procedure shall be carried out, and the actual 
respective percentages of uncompleted mileage in each district as so com- 
puted and determined at the beginning of each fiscal year shall be used 
in allotting said moneys to said districts for that fiscal year. As a basis for 
the determination of the amount of uncompleted mileage of said federal 
highway system in this state for each fiscal year, the state highway com- 
mission shall adopt as the criterion the current definition, as prescribed 
by the federal bureau of public roads, for a fully and adequately completed 
federal highway in this state having proper engineering standards of align- 
ment, width, grades, drainage, and with an oil or dustless surface conform- 
ing to said federal requirements. This criterion shall be considered as a one 
hundred per cent completed federal highway; and federal highway mile- 
age which is only graded, or which is only graded and surfaced with un- 
treated crushed gravel or rock, or which is otherwise only partially com- 
pleted under the application of this criterion, shall be considered as only 
partially completed on a percentage basis, this to be determined from the 
relative estimated percentage costs of construction already performed and 
of additional construction which must be performed to bring said mileage 
up to the standard of said criterion. 

At the start of the fiscal year beginning July 1, 1939, and ending June 
30, 1940, and at the beginning of each fiscal year thereafter the state high- 
way commission shall compute from its records the mileage in each of said 
districts of totally unimproved mileage and in a like manner the mileage 
in each district of uncompleted mileage. They shall then compute per- 
centages for each district which the totally unimproved mileage and the 
uncompleted mileage each respectively bear to the total of these unim- 
proved and uncompleted mileages in each district. The construction funds 
then allocated to each of said districts in conformity with section 2396.2 of 
the Revised Codes of Montana, 1935, shall be allotted by the state highway 
commission for the purpose of construction of new highways and the com- 
pletion or rebuilding of existing highways on the ratio which the unim- 
proved mileage in each district bears to the total uncompleted and unim- 
proved mileage in each district and which the uncompleted mileage bears 
to the total uncompleted and unimproved mileage in each district, provided, 
however, in no district shall there be allotted for the purpose of construction 
of unimproved mileage less than 60% of the moneys allocated from the state 
highway fund to said district for all construction purposes until such time 
as the unimproved mileage in said district has been improved. [As amend- 
ed Sec. 1, Ch. 102, L. 1987; amd. Sec. 1, Ch. 218, L. 1939. | 


2396.4. Refund of tax paid on gasoline not used in vehicles using high- 


ways. That any person who shall purchase and use any gasoline, with 
reference to which there has been paid into the treasury of the state of 
Montana, under the laws of this state licensing dealers in gasoline, a tax 
at the rate of five cents (5c) per gallon, for the purpose of operating or 
propelling stationary gas engines, tractors used for purposes other than on 
the public highways or streets of this state, motor boats, aeroplanes or 


air craft, or for cleaning or dyeing, or for any commercial use other than — 


propelling vehicles upon any of the public highways or streets of this state, 
and who has paid said tax either directly to the state of Montana or indi- 
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rectly as a part of the purchase price of said gasoline, shall be allowed and 
paid as a refund or drawback an amount of money equal to five cents (5c) 
multiplied by the number of gallons of gasoline so purchased and used, 
provided that counties, incorporated cities, towns and school districts of 
this state shall be entitled to said refund or drawback of said tax by any 
such county, city, town or school districts upon gasoline used by it in 
the performance of any of its governmental and proprietary functions, or 
either, imposed or authorized by law, including construction, maintenance 
and repair of all roads, highways and public places within the county 
limits and all streets, avenues, alleys and other public places within the 
corporate limits of such city or town; provided further that such refund 
or drawback shall in no instance exceed the total amount of the tax paid, 
or to be paid, to the state of Montana, upon presenting to the board of 
equalization of the state of Montana, within the time allowed by law, a 
sworn statement, accompanied by the invoice or invoices issued to the 
claimant at the time of purchase of such gasoline showing such purchase 
and use, which statement shall set forth in words and figures, the total 
amount of the gasoline so purchased, and the purpose for which the same 
was actually used, the amount of the tax and such additional information 
as may be required by said board on forms to be furnished by them. All 
such applications for refunds or drawbacks shall be filed with the board 
of equalization of the state of Montana within six (6) months after the date 
on which such gasoline was purchased as shown by such invoices. The 
said board shall have sixty (60) days thereafter within which to make 
such investigation as it may desire, to ascertain the truths of the state- _ 
ments made. If the statement is found to be correct and is approved by 
said board and the state board of examiners, the state auditor shall draw his 
warrant upon the state treasurer for the amount of such claim and same 
shall be paid out of the gasoline license tax drawback fund in the same 
manner as other claims against the state are paid. Such refund or draw- 
backs shall be made only to, and on the application of, the actual purchaser 
and user of the gasoline upon which refund is claimed and the burden of 
establishing the validity of the claim rests upon the claimant. 


Should the board of equalization, after investigation, find that the state- 
ment so made by said consumer contains errors which, in the opinion of the 
board were not inserted for the purpose of fraud, it may correct the state- 
ment and approve the same as corrected whereupon warrant shall issue, 
after approval by the state board of examiners, as above provided, or the 
board may, in its discretion, require the claimant to file an amended state- 
ment before action is taken thereon. If upon investigation it shall be de- 
termined by the state board of equalization that any claim has been fraud- 
ulently presented or is supported, as to any item therein by invoice or in- 
voices fraudulently made or altered in any manner, or that any statement 
in the claim contained or the affidavit thereto, is wilfully false in any par- 
ticular and so made for the purpose of misleading said board, the board 
may reject such claim in toto. — 

Any person desiring to claim refund on gasoline purchased shall obtain 
from the state board of equalization a permit by application therefor on such 
form as the said board shall prescribe, which application shall be made 
under oath and shall contain, among other things, the name, address and 
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occupation of the applicant, the nature of the business, and a sufficient 
description for identification of the machines or equipment in which the 
taxable motor fuel is to be used for which refund may be claimed under 
such permit. : 

Each permit issued shall bear a permit number and each claim filed shall 
bear the permit number of the claimant. It shall be the duty of the state 
board of equalization to keep a record of all permits issued and a cumulative 
record of refund claimed and paid thereunder. 

Whenever a claim shall be rejected upon the ground of fraud, as above 
provided, the state board of equalization may suspend the claimant’s per- 
mit, for a period not exceeding one year, and no claim shall thereafter be 
approved or allowed for refund on any gasoline purchased by such claimant 
during such period of suspension. 

When gasoline is sold to a person who shall claim to be entitled to a 
refund of the tax imposed, the seller of such gasoline shall make and de- 
liver at the time of such sale separate invoices for each purchase on invoice 
forms approved by the state board of equalization showing the name and 
address of the seller and the name and address of the purchaser, the num- 
ber of gallons of gasoline so sold in words and figures and the date of such 
purchase, which invoice, attached.to the claim presented shall be.the only 
proof upon which a legal claim can be made for a refund based upon such 
purchase. The seller shall retain his duplicate original invoices for the 
period of one year from and after the date of issuance, during which period 
they shall be open to inspection by the state board of equalization and its 
agents. Such invoices shall be legibly written and, shall be void if any 
corrections or erasures appear on the face thereof. [As amended Sec. 1, 
Ch. 96, L. 1937; amd. Sec. 1, Ch. 67, L. 1939. ] 


CHAPTER 217, OIL PRODUCHERW’ LICENSE TAX 
2397. ‘‘Person’’ defined. 


References 
Northern Pacific Railway Co. v. Gas Dev. Co., 103 M 214, 217, 62 P 2d 204 


2398. Oil producers’ license tax—amount—exceptions. 


Held, on application for writ of injune- 
tion to restrain the state board of equal- 
ization from collecting from the lessee of 
oil and gas lands of a Blackfeet Indian al- 
lottee, the operators’ net proceeds tax and 
the gross production tax, that such taxes 
may not be imposed upon the lessee. Oil 
& Gas Co. v. State Board of Equalization, 
101 M 268, 272, 54 P 2d 117. 

The Blackfeet Indian Tribe executed an 
oii and gas lease on the lands within the 
reservation, all of which lands were held 
by individual Indians under trust patents 
in each of which the oil and gas were re- 
served for the benefit of the tribe until 
congress should direct otherwise. The lease 
declared that it was executed subject to 
the provisions of section 398, 25 U..S. C. 


2420.1-2420.11. 
NOTE.—The above sections were in- 
cluded in the title of chapter 163 of the 
laws of 1939 as being repealed but were 


’ 


A., that unallotted lands on Indian reser- 
vations may be leased and that the oil and 
gas found thereon may be taxed by the 
state. Held, in a proceeding to enjoin 
the state from taxing the oil produced 
under the lease, that by the reservation of 
the oil and gas from the operation of the 
trust patents an estate in the land, dis- 
tinct and separate from the interest held 
by the federal government in trust for the 
Indian allottees, was created of which 
there was no allotment, and that. there- 
fore the state could, under the congres- 
sional consent given by section 398, supra, 
properly demand the operators’ net pro- 
ceeds tax and the gross production tax. 
Oil Producing Co. v. State Board of Equal- 
ization, 101 M 2938, 299, 54 P 2d 129. 


CHAPTER 221, STORE LICENSE TAX 
[Repealed Sec, 138, Ch. 199, Li. 1937.] 


not specifically revealed in the body of the 
act. 
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CHAPTER, 221-A, STORE LICENSE TAX 

2421.1. Stores to procure license. That it shall be unlawful for any per- 

son, firm, corporation, association or ¢co-partnership, either foreign or do- 

mestic, to open, establish, operate or maintain any store or stores in this 

state without first having obtained a license to do so from the state board 


of equalization, as hereinafter provided. 


NOTE.—A chain store license tax bill 
was passed by the legislative assembly in 
1937 but the enacting clause did not con- 
form to the constitutional provision. Not- 
withstanding doubts as to its validity it 
was effective during the biennium be- 


[En. Sec. 1, Ch. 163. L. 1939.] 


the legislature passed a bill with proper 
enacting clause which became chapter 163 
of the laws of 1929 which is this chapter 
of the supplement. It is identical with 
chapter 195 of the laws of 1937 except for 
section 2421.7, which was not included in 


tween 1937 and 1939. The 1937 act was 
chapter 199 of the laws of 1937. In 1939 

2421.2. Application for license—separate for each store—fees. Any 
person, firm, corporation, association, co-partnership or group desiring to 
open, establish, operate or maintain a store in the state of Montana shall 
apply to the state board of equalization for a license to do so. The appli- 
cation shall be made upon a form which shall be prescribed and furnished 
by the state board of equalization, and shall set forth the name of the 
owner, manager, trustee, lessee, stockholders, receiver or other persons 
desiring said license; the name of such store; the location, including street 
number; and all such other facts as the state board of equalization may 
require. 

If the applicant desires to open, establish, operate or maintain more than 
one such store, he shall make a separate application for a license to operate, 
maintain, open or establish each such store, but the respective stores for 
which the applicant desires to secure licenses may all be listed upon one (1) 
application blank. 

Each such application shall be accompanied by a filing fee of fifty cents 
(50c) and by the license fee as prescribed in sections 2421.5 and 2421.6. 
[En. Sec. 2, Ch. 163, L. 1939.] ° 

NOTE.—See note following section 2421.1. 

2421.3. Issuance of license—display required. As soon as practicable 
after the receipt of any such application, the state board of equalization 
shall carefully examine such application to ascertain whether it is in proper 
form and contains the necessary and requisite information. If, upon exam- 
ination, the state board of equalization shall find that such application is 
not in proper form and does not contain the necessary and requisite infor- 
mation, it shall return such application for correction. 

If an application is found to be satisfactory, and if the filing and leense 
fee, as herein prescribed, shall have been paid, the state board of equaliza- 
tion shall issue to the applicant a license for each store for which an appli- 
cation for a license shall have been made. 

Each licensee shall display the license so issued in a conspicuous place 
in the store for which such license was issued. [En. Sec. 3, Ch. 163, L. 1939. ] 

NOTE.-—See note tollowing section 2421.1. 

2421.4. Expiration and renewal of licenses. All licenses shall be so 
issued so as to expire upon the thirty-first day of December of each 
calendar year. On or before the first day of January of each year, every 
firm, person, corporation, association, copartnership having a license, shall 
apply to the state board of equalization for a renewal license for the calen- 
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dar year next ensuing. All applications for a renewal shall be made upon 
forms which shall be prescribed and furnished by the state board of equali- 
zation. 

No license shall lapse prior to the thirty-first day of January of the year 
next following the year for which the license was issued, and if, by such 
thirty-first day of January, an application for and a renewal license has 
not been made, the state board of equalization shall notify such delinquent 
license holder thereof, by registered mail, and if application is not made 
for a renewal license issued on or before the last day of February next 
ensuing, the former license shall lapse and become null and void. 


Each such application for a renewal license shall be accompanied by a 
filing fee of fifty cents (50c) and by the license fee as prescribed in sections 


9421.5 and 2421.6. [En. Sec. 4, Ch. 163, L. 1939.] 
NOTE.—See note following section 2421.1. 


2421.5. Licenses required of certain establishments—fees. Every person, 
firm, corporation, association, co-partnership or group opening, establishing, 
operating or maintaining one or more retail stores or mercantile establish- 
ments, within this state, under the same general management, supervision 
or ownership, where a stock of goods is maintained during any portion of 
the year, regardless of whether said stock is held by ownership, consign- 
ment, agency or any other means, shall pay the license fee hereinafter pre- 
seribed for the privilege of opening, establishing, operating, or maintaining 
such stores or mercantile establishments, provided that the members of 
any group, association or consumer co-operative composed of independent 
units owning their own business and grouped or associated together by 
agreement or otherwise for the purpose of purchasing or selling merchandise 
or service for the mutual benefit of the members shall not be grouped for 
computing the license fee to be paid by such person, firm, corporation, 
association, or co-partnership or retailer under this act, but such units 
or members shall be taxed as individual units; and provided further, that 
the term “store” shall not mean or include for the purpose of computing 
the license fee prescribed in this section the following types of business, 
but that they shall be licensed under the prescribed fees in section 2421.6: 
gasoline filling stations and/or gasoline distributing plants where seventy- 
five per cent. (75%) of the gross business is in petroleum products exclu- 
sively; or lumber yards where seventy-five per cent. (75%) of the gross 
business is in building material and hardware exclusively; or grain ele- 
vators where seventy-five per cent. (75% ) of the gross business is dealing in _ 
grains and seeds exclusively; and those businesses in which the sale of 
goods, wares, and merchandise is less than twenty-five per cent. (25%) of 
the gross business. . 


The license fee herein prescribed shall be paid annually, and shall be in 
addition to the filing fees prescribed in sections 2421.2 and 2421.4. — 

The annual license fees herein prescribed shall be as follows: 

1. Upon one store the annual license fee shall be five dollars ($5.00). 

2. Upon the second store, the annual license fee shall be fifty dollars 
($50.00). . ) | 

3. Upon the third store, the annual license fee shall be one hundred dol- 
lars ($100.00). 
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4. Upon the fourth store, the annual license fee shall be one hundred 
and fifty dollars ($150.00). | 

5. Upon the fifth store, and on each store in excess of five stores, the 
annual license fee shall be two hundred dollars ($200.00). [En. See. 5, Ch. 
163, is 1939:] 

NOTE.—See note following section 2421.1. 

2421.6. Licensing establishments with less business in sale of goods— 
fees. Every person, firm, corporation, association, co-partnership or group 
opening, establishing, operating or maintaining one or more stores or mer- 
cantile establishments within this state under the same general manage- 
ment, Supervision or ownership, where a stock.of goods is maintained during 
any portion of the year, regardless of whether said stock is held by owner- 
ship, consignment, agency or any other means, who deal in petroleum 
products, building materials, and hardware and grain elevators, and those 
businesses in which the sale of goods, wares and merchandise is less than 
twenty-five per cent. (25%) of the gross business, subject to the following 
restrictions: Gasoline filing stations and/or gasoline distributing plants 
where seventy-five per cent. (75%) of the gross business is in petroleum 
products exclusively ; those businesses in which the sale of goods, wares and 
merchandise is less than twenty-five per cent. (25%) of the gross business; 
lumber yards where seventy-five per cent. (75%) of the gross business is 
in building materials and hardware exclusively; grain elevators where 
seventy-five per cent. (75%) of the gross business is in grains and seeds 
exclusively, shall pay the annual license fee prescribed in this section for 
the privilege of opening, establishing, operating or maintaining such stores 
or mercantile establishments, but shall not be required to pay the license 
fees prescribed in section 2421.5. 

The annual license fees herein prescribed shall be paid annually, and 
shall be in addition to the filing fees prescribed in sections 2421.2 and 2421.4. 

The annual license fees herein prescribed shall be as follows: 

1. Upon one store the annual license fee shall be five dollars ($5.00). 

2. Upon the second store, the annual license fee shall be seven dollars 
and fifty cents ($7.50). 

38. Upon the third store, the annual license fee shall be fifteen dollars 
($15.00). 

4. Upon the fourth store, the annual license fee shall be twenty-two dol- 
lars and fifty cents ($22.50). 

5. Upon the fifth store, the annual license fee shall be thirty dollars 
($30.00). | 

6. Upon the sixth store, and each store in excess of six (6), the annual 
license fee shall be thirty-seven dollars and fifty cents ($37.50). [En. See. 


6, Ch. 163, L. 1939.] - 
NOTE.—See note following section 2421.1. 


2421.7. Wholesale and retail and wholesale stores. Wholesale stores 
shall be taxed in all cases as individual units at the rate of thirty-seven 
dollars and fifty cents ($37.50) per unit, regardless of ownership; but, when- 
ever goods, wares, and merchandise are sold regularly at both wholesale and 
retail from one establishment, the operator thereof shall pay the license fee 
required under sections 2421.5 and 2421.6, as the ease may be, for the con- 
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duct of a retail store, in addition to the wholesale license herein provided 
for: “En. Sée 7 Cle 163819395 
NOTE.—See note following section 2421.1. 

2421.8. License for part of year. Each and every: license issued prior 
to the first day of July of any year shall be charged for at the full rate, and 
each and every license on or after the first day of July of any year shall be 
charged for at one-half (14) of the full rate, as prescribed for in sections 
2421.5, 2421.6 and 2421.7. [Hn. Sec. 8, Ch. 163, L,.1939.] 

NOTE. —See note following section 2421, i 

2421.9. Operation of act. The provisions of this act hall be construed 
to apply to every person, firm, corporation, co- partnership or group, either 
domestic or foreign, which 1 is Sen or held in any degree with others by 
majority stock ownership or ultimately controlled or directed by one man- 
agement or association of ultimate management. [En. See. 9, Ch. 163, L. 
1930, 4 

NOTE.—See note following section 2421.1. 

2421.10. ‘Store’ defined. The term “store” as used in this act shall be 
construed to mean and include any store or stores or any mercantile estab- 
lishment or establishments which are owned, operated, maintained or con- 
trolled by the same person, firm, corporation, association, co-partnership, 
or group, either domestic or foreign, in which goods, wares or merchandise 
of any kind are sold, either at retail or wholesale; and subject to the classi- 
fication contained in sections 2421.5, 2421.6 and 2421.7. [En. Sec. 10, Ch. 
163," Ty 1939. 

‘NOTE See note following LaaeiOn 2421.1. 

2421.11. Penalty for violations. Any person, firm, corporation, associa- 
tion, co-partnership or group who shall violate any of the provisions of this 
act, shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be fined in any sum of not less than twenty-five dollars ($25.00) nor 
more than two hundred dollars ($200.00), and each and every day that 
such violation shall continue shall constitute a separate and distinct offense. 
[En. See. 11, Ch. 163, L. 1939. ] 

NOTE.—See note following section 2421.1. 

2491.12. Employment of assistance to administer act—disposal of reve- 
nue. The state board of equalization is hereby authorized to employ such 
clerical and field assistance as may be found necessary to carry out and to 
administer the provisions of this act. All money collected under the pro- 
visions of this act, less the expenses incurred in the administration of this 
act, Shall be paid into the state treasury, to the credit of the general fund. 
[En. Sec. 12, Ch. 168, L. 1939. ] 

NOTE.—See note following section 2421.1. 
CHAPTER 224, HUCKSTERS’ LICENSE 


2429.10. Amount of license. Every huckster desiring to do business in 
any county of this state, must, before commencing such business, pay to the 
county treasurer of such county, the sum of fifteen dollars ($15.00) for a 
license to conduct such business for a period of six months from the date 
such license is issued. [En. See. 1, Ch. 124, L. 1937.] 


CHAPTER 225, ITINERANT VENDORS’ LICENSE 


2429.17. Amount of license. For the purpose of defraying the expenses 
of regulation under this act, every itinerant vendor desiring to do business 
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in any county of this state must, before commencing such business, pay 
to the county treasurer of such county the sum of fifteen ($15.00) dollars 
for a license to conduct such business for a period of one (1) year from the 
date such license is issued. [As amended See. 1, Ch. 109, L. 1937. ] 


2429.21. Penalty for failure to exhibit license. KHvery such itinerant 
vendor doing business under the provisions of this act must upon demand of 
any person exhibit his license and permit the same to then and there be 
read by the person making such demand; and any such itinerant vendor 
who shall wilfully refuse or fail to exhibit his license as above provided is 
guilty of a misdemeanor and shall be fined not less than one hundred 
($100.00) dollars nor more than two hundred fifty ($250.00) dollars for 
each offense. [As amended Sec. 2, Ch. 109, L. 1937.] 


CHAPTER 227, PUBLIC CONTRACTORS’ LICENSE 


- 2433.5. Classes of licenses—rights granted under licenses—fees. There 
shall be three classes of licenses issued under the provisions of this act; 
and such classes of licenses are hereby designated as Classes A, B, and C. 
Any applicant for a license under the provisions hereof, shall specify in 
his application the class of license applied for. 


The holder of a Class A license shall be entitled to engage in the public 
contracting business within the state of Montana without any limitation 
as to the value of a single public contract project, subject, however, to such 
prequalification requirements as may be imposed by the public body or 
bodies referred to in section 2433.1, and at the time of making the apph- 
eation for such license the dpplivant shall pay to the registrar a fee in the 
sum of two hundred dollars ($200.00). 


The holder of a Class B license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
value in excess of fifty thousand dollars ($50,000.00); and shall pay unto 
the registrar as a license fee the sum of one hundred dollars ($100.00) for 
such Class B license at the time of making application therefor. 


The holder of a Class C license shall be entitled to engage in the public 
contracting business within the state of Montana, but shall not be entitled 
to engage in the construction of any single public contract project of a 
_ value in excess of twenty-five thousand dollars ($25,000.00) ; and shall pay 
unto the registrar as a license fee the sum of ten dollars ($10.00) at the 
time of making application therefor. 


Nothing herein shall require any contractor to pay any license fee on any 
public contract project of a value less than one thousand dollars ($1000.00), 
nor shall any contractor be required to have a license hereunder in order 
to submit a bid or proposal for contracts advertised to be let by the Mon- 
tana highway commission where federal aid is obtained from the bureau 
of public roads or the department of agriculture of the United States; 
neither shall a successful bidder be required to be licensed as provided here- 
in before the awarding and execution of any contract to be let by the state 
highway commission where federal aid from the bureau of public roads or 
the department of agriculture of the United States is involved. [As amend- 
ed See. 1, Ch. 118, L. 1939. ] 
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2433.6. Investigation of applicant and granting of license—renewals— 
fees. It shall be the duty of the registrar to investigate and determine the 
applicant’s fitness to act in the capacity of public contractor, as defined 
in this act, and no license shall be issued unto such applicant until the ex- 
piration of ten (10) days from and after the filing of such application. The 
license so issued in pursuance of the first application shall entitle the licensee 
to act as a public contractor within this state, subject to the limitations of: 
such license, until the expiration of the then current calendar year. 

Any license issued under the provisions of this act may be renewed for 
each successive calendar year by obtaining from the registrar a certificate 
of renewal thereof. For the purpose of obtaining such certificate of re- 
newals, the licensee shall file with the registrar an application therefor, 
stating the class of license applied for and containing the same informa- 
tion as that required in the application for the original license. The appli- 
eation for such certificate of renewal must be made to the registrar on or 
before the first day of March of each successive calendar year; and such 
renewal certificate shall be good for the then current calendar year. 

At the time of filing the application for a certificate of renewal, the ap- 
plicant shall pay unto the registrar a license fee equal to fifty (50) per cent 
of the license fee for the original license; provided that if any applicant. 
for a certificate of renewal shall apply for a renewal under a different 
class from the license theretofore issued to him, such new license shall only 
be issued upon the same showing and under the same terms and conditions 
and upon payment of the same fee required for the issuance of an original 
license. 

All certificates of renewal, wherein the applicant does not apply for a 
change in the class of license shall be issued by the registrar to the appli- 
eant forthwith when the application is filed and the license renewal fee 
paid. [As amended Sec. 1, Ch. 118, L. 1937.] 


CHAPTER 228, MISCELLANEOUS LICENSES 


2434. Billiard tables — pawnbrokers — theatres — intelligence offices — 
shooting gallery. | | 


References 
State ex rel. Griffin v. Greene et al., 104 M 460, 464, et seq., 67 P 2d 995. 


2435.1-2435.4. [Repealed Sec. 1, Ch. 4, L. 1939. | 


2439.1. Licenses for movie theatres required. It shall be unlawful for 
any person, firm, corporation, association or copartnership, either foreign 
or domestic, to operate, maintain, open or establish any movie theatre, 
without first having obtained a license to do so from the state board of 
equalization as hereinafter provided. [En. See. 1, Ch. 91, L. 1937.] 

Held Constitutional. 
State ex rel. Griffin v. Green et al., 104 M 460, 462 et seq., 67 P 2d 995. 

2439.2. Application for license. That any person, firm, corporation, as- 
sociation or copartnership desiring to operate, maintain, open or establish 
a movie theatre in this state shall apply to the state board of equalization 
for a license to do so. The application for a license shall be made on a form 
which shall be prescribed and furnished by the state board of equalization, 
and shall set forth the name of such movie theatre, the owner, manager, 
trustee, lessee, receiver or other person desiring such license; the location, 


270 


Ch. 229-A ITINERANT MERCHANTS’ LICENSES 2439 3.9443 17 


including the street number of such movie theatre, and other such facts 
as the state board of equalization may require. If the applicant desires to 
operate, maintain, open or establish more than one such movie theatre, he 
shall make a separate application for a license to operate, maintain, open or 
establish each such movie theatre. [En. Sec. 2, Ch. 91, L. 1937.] 

2439.3. Issuance of license—display required. As soon as practicable 
after the receipt of any such application, the state board of equalization 
may, if the application is found to be satisfactory and if the license fees as 
herein prescribed shall have been paid, issue to the applicant a license for 
such movie theatre, for which an application for a license shall have been 
made. Hach licensee shall display the license so issued in a conspicuous 
place in the movie theatre for which said license is issued. [En. Sec. 3, Ch. 
3 Baad raat BS Sy 

2439.4. Licenses issued quarterly—renewal. All licenses shall be issued 
quarterly on the first day of April, July, October and January. On or 
before the first day of each such quarter every person, firm, corporation, 
association or copartnership coming under the provisions of this act shall 
apply.to the state board of equalization for a renewal of such license. [| En. 
See. 4, Ch. 91, L. 1937.] 


2439.5. Amount of fees. Every person, firm, corporation, association or 
copartnership, opening, establishing, operating or maintaining moving pic- 
ture theatres within the state under the same management, supervision or 
ownership, shall pay the license fees hereafter prescribed for the privilege 
_ of establishing, operating or maintaining such movie theatres. The license 
fees herein prescribed shall be paid annually. 

The license fees herein prescribed are payable quarterly on the first day 
of April, July, October and January of each year and shall be as follows: 

One and one quarter (1144) per centum of the gross proceeds from the sale 
of tickets of admission in excess of the sum of three thousand dollars 
($3,000.00) per quarter. [Hn. Sec. 5, Ch. 91, L. 1937.] 


2439.6. Penalty for violations. Any person, firm, corporation, copart- 
nership, or association who shall violate any of the provisions of this act 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined any sum not less than one hundred dollars ($100) nor more than 
five hundred dollars ($500.00), and no such license shall be issued to the 
violator for a period of three (3) years next succeeding the conviction. 
[En. See. 6, Ch. 91, L. 1937. ] 


2439.7. Disposal of fees. Any and all expense incurred by the state 
board of equalization in the administration of this act shall be paid out of 
the funds accruing from the fees imposed by and collected under the provi- 
sions of this act. License fees, except expenses incurred, shall be paid by 
the state board of equalization to the state treasurer and the state treas- 
urer shall deposit all of said fees into the general fund. [Hn. Sec. 7, Ch. 
91, L. 1937.] . 

2439.8. Exemptions. No such license fee shall be collected from any 
school, church, or charitable organization. [En. Sec. 8, Ch. 91, L. 1937.] 


CHAPTER 229-A, ITINERANT MERCHANTS’ LICENSES 
2443.17. “Itinerant merchant’ defined. For the purpose of this act, 
“itinerant merchant” shall mean any person who buys, or offers to buy, or 
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sells, or offers to sell, in this state, at wholesale or retail any produce as 
defined by section 2443.3 of the Revised Codes of Montana, 1935, who does 
not hold a license under the provisions of Chapter 229 of the Revised Codes 
of Montana, 1935, and transport the same in this state by use of a motor 
vehicle, or by any other method of transportation, except as herein other- 
wise provided, or who has not secured the permit of exemption herein 
provided. [Hn. Sec. 1, Ch. 214, L. 1939.] 


2443.18. Established place of business. ‘‘ Established place of business”’, 
for the purpose of this act, shall mean any permanent warehouse, building, 
or structure, at which a permanent business is carried on as such in good 
faith and not for the purpose of evading this act, and at which stocks of 
the property being transported are produced, stored or kept in quantities 
reasonably adequate for, and usually carried for, the requirements of such 
business, and which is recognized, licensed and taxed as a permanent busi- 
ness at such place, and shall not mean residences, tents, temporary stands 
or other temporary quarters, any railway car, nor permanent quarters 0c- 
cupied pursuant to any temporary arrangement. | En. Sec. Qe Ulte 2 besa 
1939:] | 


2443.19. Exclusions. The term ‘‘itinerant merchant’’ shall not mean 
or include the following: 

(1) <A person using a motor vehicle owned by him, whether operated by 
him or his agent, for the transportation of produce produced by him on 
owned or leased premises, when the entire course of such transportation 
extends not more than one hundred fifty (150) miles from his residence, 
whether such residence be within or without this state. 3 

(2) Any person handling produce grown by him as herein provided who 
shall have secured from the commissioner of agriculture, labor and industry 
before offering any such produce for sale, a permit of exemption. Such 
permit shall be issued by the commissioner of agriculture upon application 
and payment of a fee of one dollar ($1.00), provided the applicant shall, in 
the discretion of the commissioner of agriculture, be able to satisfactorily 
show that he will sell, or offer for sale, only produce of his own production ; 
and when and if issued shall permit the sale of only such produce, and shall 
be forfeited at any time the holder of such permit of exemption shall sell, 
or offer to sell any produce not of his own production. 

(3) A person transporting property owned by him in a motor vehicle 
owned by him, whether operated by him or his agent, when such transporta- 
tion is incident to a business conducted by him at an established place of 
business operated by him, either within or without this state, and when said 
property is being transported to or from an established place of business, 
operated by him in this state. 

(4) <A person transporting property for his own consumption or use and 
not for sale. [En. See. 3, Ch. 214, L. 1939. ] 


2443.20. Exemptions, who entitled to. No person shall be exempt from 
the requirements of this act unless he or the driver of the motor vehicle 
upon which his property is being transported, shall, upon the request of 
any peace officer or any person charged with the enforcement of this act, 
including all employees of the department of agriculture, labor and industry, 
execute an affidavit containing such facts as the commissioner of agricul- 
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ture may, in his diseretion, require, and deliver the same to said peace of- 
ficer or such employee. Such affidavit must clearly show that the person 
claiming the exemption is entitled to one or more of the exemptions pro- 
vided in this act. [En. Sec. 4, Ch. 214, L. 1939. | 


2443,21.—License required. No person shall engage in business as an 
itinerant merchant, as defined by this act, without obtaining from the com- 
missioner of agriculture the license herein required. |En. Sec. 5, Ch. 214, 
Pt 939. 


2443.22. Applications for license—number—fee. An application for a 
license to engage in business as an itinerant merchant shall be made to the 
commissioner of the department of agriculture, labor and industry upon 
forms to be prepared by him. 

A separate application and license shall be required for each motor ve- 
hicle to be operated. Such application shall contain such facts as the com- 
missioner of agriculture shall require. The fee for each license shall be 
one hundred dollars ($109.00) for the calendar year in which it is issued, 
and each license shall expire at the end of the calendar year in which issued. 
The proper fee shall accompany the application. The application shall be 
signed and sworn to by the applicant. [En. Sec. 6, Ch. 214, L. 1939.| 


2443.23. Surety bond required. No license shall be issued until the 
applicant shall have filed with each application, and the same has been ap- 
proved by the commissioner of agriculture, a surety bond issued by a com- 
pany authorized to do business mm the state in the penal sum of not less 
than one thousand dollars ($1,000), in such form as may be prescribed by 
the commissioner of agriculture conditioned upon the delivery of honest 
weights, measures, or grades, accurate representation as to quality or class 
of produce, the actual payment of checks, drafts or other obligations de- 
livered by the itinerant merchant in exchange for the purchase of such pro- 
duce, and the payment of all obligations incurred by him for the purchase 
of the same. [En. See. 7, Ch. 214, L. 1939.] 


2443.24. Issuance of license—display required. Upon the approval of 
the application and bond and upon compliance with the terms of this act, 
the commissioner of agriculture, labor and industry shall issue to the appli- 
cant a license as an itinerant merchant in such form as the commissioner of 
agriculture may prescribe. Such license shall at all times be carried by the 
driver of the motor vehicle described and shall at all times be subject to in- 
_ spection by any person. [En. Sec. 8, Ch. 214, L. 1939.] 


2443.25. Transfer of license. No license issued pursuant to this act 
may be sold or transferred, and no license may be transferred from one 
vehicle to another, without the written consent of the commissioner of agri- 
culture. [En. Sec. 9, Ch. 214, L. 19389.] 


9443.26. Revocation of license. Upon such notice and hearing as the 
commissioner of agriculture may deem proper, he may revoke any license 
issued under the provisions of this act for failure to comply with any of the 
laws of this state. [{En. Sec. 10; Ch. 214, L. 1939.] 

2443.27. Rules for administering act. The commissioner of agriculture, 
labor and industry shall make and enforce such rules for the administration 
of this act as he may deem necessary and proper. [En. Sec. 11, Ch. 214, L. 
19394 
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2443.28. Custody of vehicles violating act. Any motor vehicle operated 
in violation of this act shall be kept in the custody of any person authorized 
to enforce any of the laws of this state, or in the custody of any person 
authorized to enforce this act including all employees of the department of 
agriculture, labor and industry, and shall not be operated except under his 
or their authority and solely for the purpose of taking it to the nearest con- 
venient place of custody, until the provisions of this act have been com- 
plied with. [En. Sec. 12, Ch. 214, L. 1939. ] 

2443.29. Disposal of fees. All sums received from license fees under this 
act by the commissioner of agriculture, shall be by him deposited with the 
state treasurer, and shall be used to defray the cost of administration and 
enforcement of this act. [En. Sec. 18, Ch. 214, L. 1939.] 


2443.30. Construction of act. Nothing in this act shall be construed to 
repeal or amend any statute delegating authority to any county or munici- 
pal corporation to license, tax, or regulate peddlers or itinerant merchants. 
This act shall not be construed as repealing or amending any of the provi-. 
sions of chapter 229 of the Revised Codes of Montana, 1935. [En. Sec. 14, 
Ch. 214, L. 1939.] | 


2443.31. Penalty for violations. Any person violating any provision of 
this act shall be guilty of a misdemeanor, and shall upon conviction thereof, 
be punished by a fine of not less than twenty-five dollars ($25.00) and not 
more than two hundred dollars ($200.00). [Hn. See. 15, Ch. 214, L. 1939.] 


2443.32. Constitutionality. It is hereby declared the intention of the 
legislature that no section, paragraph, sentence, clause, phrase or word of 
this act is an inducement to the enactment of any other part or portion of 
the same; and if any part or portion of this act should be held by any court 
of competent jurisdiction to be unconstitutional, such decision shall not 
affect the validity of the remainder of this act. [En. Sec. 16, Ch. DIA SEE 
1939.] 
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